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?    R   E   F   A   C^E. 

T  may  not  be  improper  to  acquaint  the  piiblick 
with  my  reafoiis  for  dropping  the  plan  I  fet 
t  wirh^  in  my  firft  volume,  of  ranging  the  cafes 
icier  their  particular  heads  of  equity,  in  an  alpha- 
tical  feries :  in  the  firft  place,  the  benefit  re- 
tting from  it,  is  by  no  means  equivalent  (o  the 
imetife  labour  and  trouble  it  requires  to  reduce 
zm  to  fuch  an  order;  and  in  the  next  I  have  been 
formed,  that fome of themoft eminent pradlifers 
the  law  have  exprcfTcd  their  difapprobation  of 
and  concur  v^rith  me,  in  thinking  it  did  by  no 
cans  anfwcr  my  intention,  conlidering  the 
ngtli  of  time  it  neceflarily  took  up  to  methodize 
L\tti\  in  this  manner. 

Ir  cannot  be  fuppofed  that  gentlemen  who  are 
ibufinefs  can  find  leifure  to  read  a  work  regularly 
trough,  as  a  digeft  or  fyftem  of  equity,  and  there- 
re,  inftead  of  purfuing  this  fcheme,  1  have  taken 
re  to  make  a  very  large  and  copious  tableof  prin- 
pal  matters,  which  1  flatter  myfelf  wilkflTedually 
pply  the  place  of  it ;  and  that  each  cafe  will  be  fo 
lly  and  clearly  abftradled  in  this  table,  together 
ith  the  points  that  may  arife  in  it,  that  it  may 
Fcly  be  cited  from  thence,  if  the  perfon  who  has 
unediate  occafion  for  it,  Ihould  not  have  time 
read  it  at  large  in  the  body  of  the  work. 

TTie  cafes  in  xny  fecond  and  third  volumes  fol- 
pring  in  a  fucceffion  of  time,  according  to  the 
Ipeclive  years  in  which  they  were  heard,  have 
ibied  me  to  fend  them  much  fooner  to  the  prcfs, 
i  to  anfwer  die  demand  of  the  public  for  tlie 
Vol,  IL  A  2  remainder 
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remainder  of  thefe  reports;  for,  as  my  bookfellers 
have  informed  me,  great  numbers  of  the  profef- 
fion  have  declared  they  will  not  purchale  the  firft 
volume,  till  they  fee  the  whole  work  is  complete, 
which  with  the  other  reafons  afligned,  I  appre- 
hend will  fuJiEciently  juftify  me  in  laying  my  ori- 
ginal'plan  intirely  afide. 

To  prevent  miftakes,  with  regaard  to  the  (late  of 
a  cafe,  or  the.  decree,  I  have  been  at  the  trouble 
and  expcnce  of  comparing  my  notes  with  the  re- 
gifter,  and  have,  in  thofe  inftances  where  I  thought 
it  was  necefFary,  taken  the  (late  of  the  cafe  from 
thence,  and  in  fome  of  the  moll  material,  ha\e 
given  the  fubftance  of  the  decree,  which  I  imagine 
muft  naturally  reflect  light  upon  the  cafes  them- 
felves ;  but  it  has  not  always  been  in  my  power 
to  do  this,  for  where  the  court  have  been  of  opi- 
nion to  difmifs  the  plaintiflp's  bill,  the  regifter  has 
only  made  a  minute  of  the  difmiflion,  and  the 
cafe  at  large  has  not  been  entered  in  the  report 
office,  the  parties  in  the  fuit  not  chufiag  lo  be  a^ 
the  expcnce  of  it. 

In  anfwer  to  the  objection  that  may  be  made  tc 
my  fetting  forth  fometimesthedeclarations  of  Lord 
Hard%vicke^  and  his  decrees  fo  much  at  large,  ] 
hope  it  is  IhlEcient  to  fay,  that  if  it  is  an  error 
it  is  more  excufahle  than  to  add  at  the  end  of  the 
cafe,  which  frequently  occurs  in  other  books  oi 
reports,  and  Jo  the  court  decreed  accordingly^  orwordj 
of  the  like  import ;  for  it  is  very  obvious  that  fuch 
a  loofe  and  general  cxprelHon  muftlhut  out  a  ver^i 
confiderable  light,  which  would  naturally  Iiavc 
elucidated  the  cafe  itfelf,  if  fuch  parts  of  the  de- 
crees had  been  taken  from  the  regifter,  as  do  ef 
fentially  relate  to  the  points  made  in  the  caufc. 

I  anx  aware  too,  another  oljedlion  may  be  madi 
.  to  calcs  of  praclice  occurring  fb  frequently  in  thi 
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courfe  of  this  work;  but  I  hope  the  eminent  prac- 
titioners of  the  law  will  pleafe  to  remember,  what 
difficulties  they  had  to  encounter  at  their  firft  fet- 
ting  out  in  the  profeffion,  and  pardon  me  for  infert- 
ing  thefe  caies^  which  are  publifhed  mferely  for  the 
edification  and  inftru(5Hon  of  (Indents  and  young 
counfel,  who,  for  want  of  a  guide  to  condudl  them 
in  their  long  and  tedious  journey  through  Wtjl^ 
mnjlcr^ball^  often  wander  out  of  the  way,  and  arc 
fome  time,  at  lead,  lofl  and  bewildered  in  the  laby- 
rinths of  the  law^  before  they  are  able  to  get  into 
the  right  road. 

Where  a  ca£e  is  very  long,  from  the  number  of 
paniculars  it  confifts  of,  1  have  thought  it  more 
advifeable  to  give  the  abftradl  of  it  in  the  Table  of 
Principal  Matters,  rather  than  run  out  the  mar- 
ginal notes  to  an  immoderate  length,  efpecially  as 
they  muft  neceflarily  be  in  a  iinalleFcharader  than 
the  body  of  the  work,  and  ftrain  the  eyes  more  in 
reading  them. 

I  think  it  incumbent  on  me  to  take  notice,  why 
/  have  not  troubled  the  judges  with  an  application 
for  their  imprimatur :  they  could  not,  from  their 
fituation,  be  fuppofed  to  examine  the  manufcript 
with  any  accuracy  before  it  was  printed;  and  there- 
fore to  folicit  them  to  give  the  fandlron  of   their 
names  to  a  performance  with  which  they  were  en- 
tirely unacquainted,   in  my  opinion,  would  have 
been  paying  their  lordfhips  a  very  ill  compliment; 
and  however  flattering  the  approbation  of  the  Great 
Men  of  the  Law,  who  now  fo  eminently  adorn  the 
courts  of  juftice,  might  be  to  the  author,  and  what- 
ever weight  and  authority  it  might  have  given  to 
this  work,  or  honour  it  might  have  refle(5led  upon 
ir,  I  chofe  rather,  after  a  complete  and  candid  cx- 
iamination  of  thefe  reports,  they  ihould  either  rife 
or  fall  in  the  efteem  of  the  public,  according  to 
dieir  real  and  intrinfic  merit  only. 

A3  I  take 
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I  take  the  liberty  of  mentioning,  for  the  fake 
pf  thofe  gentlemen  whofe  pradlicc  lies  chiefly  in 
the  courts  of  (Jommon  law,  that  during  the  time 
J^ord  Hnrdwicke  prefided  in  Chancery,  feveral  very 
material  points  of  law,  which  incidentally  aroie 
in  fome  of  thefe  cafes,  were  determined  by  him 
with  the  utmoft  precifion,  aixd  in  a  very  mafterly 
manner. 

A  very  ingenious  friend  of  mine  having  fur- 
nifhed  me  with  Lord  Hardwich\  argument  in 
Middkton  and  Crofts^  when  he  delivered  the  opi- 
nion of  the  court  of  King's  Bench  in  that  cafe, 
I  have  added  it  at  the  end  of  this  volume  by  way 
of  appendix. 

In  Sir  John  Stranger  Reports,  there  is  only  a 
Ihort  (ketch,  or  rather  the  outlines  of  his  Lord- 
Ihip's  argument ;  and  as  I  have  been  enabled  to 
give  it  to  the  public  at  large,  flatter  my  felt  it  will 
fufiicicntly  plead  my  excufe  for  introducing  it 
here. 

No  care  or  pains  have  been  wanting  to  make  this 
work  complete ;  and  I  am  pcrfuaded,  tiom  the 
known  candour  and  humanity  of  the  profeilors  of 
the  law,  that  they  will  have  the  goodncls  to  over- 
look any  failings  or  imperfeclions 


Sl^i^s   v//  Incur'm fud'ttj 


Aut  humatia  par  urn  cavit  Natuva* 

Before  I- conclude,  permit  me  to  add,  that  I  fhall 
think  myfelf  peculiarly  happy,  if  1  have,  in  fome 
meafure,  at  leafl,  done  jullice  to  the  deternui>a- 
tions  of  the  Grtat  Man  whole  name  is  prefixed  to 
this  work,  and  who,  whilfl  he  lived,  was  an  <  r% 
nament  of  the  prefent,  and  will  be  a  mofl  illultn- 
ous  pattern  to  all  fuccceding  ages. 
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NCELLOR  HARDWICKE, 


ii 


Seals  after  jW/jf^  Tcnn,  lyj^.     Anon'.  Cafe  r. 

DWICKE  faid,  that  a  bill,  tho*  depending  A  till dcv=Bdini 
almoft  fix  years»  was  not  allowed  to  be  fuch  c^'il^I^Aot 
ake  a  debt  out  of  the  il^tute  of  limitiitians  \  rumct«tittouke 
yU^  in  a  cafe  before  him  at  tlie  Rolls,  decbred  ^^^^^'^*^^ 
Jic  fame  opimon  (i).  ^      i    t«  -#*       udoai. 

Mtarjh.     I   Cha,  Jtef.     anie    I   voJ,   aSl.     S«(r/  V.  M^Bffi^  f§Jt, 
CallaJo9^   ibidp   Z[4«     6ij.     Cw/ra,  ^ma,  t  ^^,73, 
17.     Ltdt  V.  <^^'^ 


„  1 
Sumner  v#  Th^tfe*                                    ' 

Cafe  2.                 1 

H 

11  is  brought  for  a  general  account*  and  the  Whtr*  thettli 
eta  forth  a  ftatcd  one^  the  plaintiff  muft  ^timtofbnf 
onlj  the  cofts  of  the  day,                            bfought  iw  » 

1^                                                                                     fcnetiltinej  the 

e  itriaif  adhered  to  in  this  coyrt»  than,  ^^1^  **** 
•  fets  forth  a  ftated  account,  he  (haU  not 
^  general  one,  becsufe  very  often  a 
mvt:l  a  perplexed  affair,  which  might 
trk,  if  left  to  a  general  one. 

1 

*     J>miJ^n  V,  Dww/m,  note  1. 
tr/f  JM. 

0 

I 

•  pow«*  Of                      if  C 
BCace,  tXi                     tbei 
w  they  «.                      -  » 

^ 

^^^^^m 

Utf  iml'M^ 

1.^    lb 

".^A^^^^^^^i 

^AJB 

iv  D  E  X  of  Cafes  refmred  h  ly  the  Notes. 


Wcftfanng  V.  Weftfaling,  P^e  206 

Weftcomb /wJ  Jones.  45 

^ettcnhaii  ^fid  Ma 2: well.  109 

Weymouth  v.  Boyer.  141 

Whalcy  t?.  Tancrcd.  390 

"Whaky  v.  Mdrtca.  340 

Whaiey  v  Kemp.  477 

Wheate<?WBurgcfs.  223 
Whtder  V.  CaryL         446,  479,  520 

Whelpdale  «« .  Cookfon.  59 

Whitchurch  ^.  Bcvis,  156 

Whitfidd  V.  Be  wit.  18^ 

Whitfidda«//IIow.  88 

Whitfield  V.  Faucet.  6 1 

WhitmoTC  /T/iJ  Hartop.  48,  216 

Whiilock*s  Cafe  40 

Whkc  V.  White.  569,  240 

\Vhltc  V.  Natt.  490 

White  V.  Sanfom.  z  "2 

Whitchurch  e.  Hytle.  484 

Whitchurch  v.  WhitchurcK.  7  2 

Whittaker  v.  V/hittaker.  370 

Wliite  V.  Small.  3 24 
Whorwood    atid    Attorney   general. 

420 

Wigftcad  atjd  Minor.  621 

Widmorc  .vui  liliindey.  6^4. 

Wigg  ^,  Fifhcr,  101 

Wi^g  V.  Wigg.  5085  607 

Willis  V.  Jcriugan.  133 

Wilfon  and  Colton.  1 20 

Wilkins  v.  Hunt.  xoS,  126 

Williams  v.  Calfow.  ^8 

Willoughby  v,  Wilionghby.  67 

Williams  V,  Spring^cld.  54 

Wilder /jWBlatch.  50,  293 

WiHct  V.  Sandford.  36 

Wilkes  ami  Uhet.  629 

WilcoK  If.  Cyles.  342 

Wilfon  V*  Ivat.  626 

Wilkinfon  v.  Belcher.  507 

Wills /x«JBillingfley.  ,           457 

.  Wilhts  r.  Cay.  448,  454 

WiHif  and  Ayres.  427 

Williams  and  Mafon.  386 

A\1lfon  and  Tucker.  303 

Williams  ?'.  JekyL  259,  376 

Wiliini  Mid  Foriiycc.  256 

Williams  v.  Lambe.  209 


Williams  v.  Vftzj.  Pag 

Winfmor^  and  Godttrln. 
Wiudfor^/J  Story.  389. 

Winch  v.  Page. 
Winchelfea  v.  Knight. 
Windham  attd  Townfend. 
Winch  and  Coleman. 
Winch -ti.  Keeley. 
Winter  v  Garlick. 
Wind  for  and  Pomfret. 
Wingfi-ld  V.  Atkinfon. 
Wifcman  v.  Fofter. 
Withers  V.  Allgood. 
Witham  rtWHickfon. 
Woodroofi'e  ^W- Braibridge.  37 ^ 

Wood  V,  Brinnt. 

Wo  HI  on  and  Zouch. 

Wood  and  Broadmead. 

Worflcy  V.Scarborough.  7.\i^  1 5< 

Wortal  t;.  Marlar. 

Wonlcy  V.  Wort  ley. 

Wottley  V.  Birkl^ead.  178 

Worfley  v.  Granville. 

Wray  and  Sockttt. 

Wright «;.  Pcarfon.  578 

Wride  V.  Clari:. 

Wright  ofid  Bradbury.  376 

Wright  V.  Pilling. 

Wrottefley  v.  Bcudifli. 

Wyatt  and  Hawcs.  86 

Wych  V.  Meal. 

Wyim  tf/;// Squib.  180 

Wyndliam  and  Bamficld.       459 

Wyndham  and  Packer. 

Wynn  and  Meredith. 

Y 
York  (Mayor  of  )  v.  Pilkington. 

York  Buildings  Company  and 

gins. 
Young  and  Bifhop  of  Cloync. 
Young  «/.  Peachy.     99,  149,86 
Young  and  Kempfl)ire.  396 

Young  and  Toovey. 

Z. 

Zouch  ^♦.  Parfons. 
Zouch  V,  Woohlon. 

CAI 


\ 


S       E 


ARGUED  AND  DETBBMIKBD  2M  THE   TIMS  OF 


Loud  Chancellor  H  A  R  D  W  I  C  K  E. 


Between  the  Seals  after  Hilary  Tenxij  173<^-    Anon\  Cafe  u 

LORD  HARDWICKE  faid,  that  a  bill,  tho'  depending- A bUl depcadim 
in  Chancery  almoft  fix  years*  was  not  allowed  to  be  fuch  cLScSyfnot 
a  demand,  as  to  take  a  debt  out  of  the  ftatute  of  limitations  \  fuffiaenttouke 
and  Sir  Jofiph  JekyU^  in  a  cafe  before  him  at  the  Rolls,  declared  J^^^^^^ 
Vimfelf  to  be  of  the  fame  opinion  (i)« 


(l)  CraJdocl  T.  Marjb.     t  Cha.  Ref.    anie   1  vol.   282.     Stwrt  V.  Mettifi^  fft. 
MOy.    Hwrdret  v.   CaHaJouj   ibid. '214.     615,     Cwtra.  aaoM,  1  Aim.  73. 
Am.  X  Cha^  Ca.  217.    Lah  v.  Hajis^ 

Sumner  y.  Thorpe.  Cafe  2» 

WHERE  a  bill  is  brought  for  a  general  account*  and  the  Where  dicrel* 
defendant  fets  forth  a  dated  one,  the  plaintiff  muft  llJ^nftofyS' 
amend  (i),  but  pays  only  the  cofts  of  the  day.  biouiht  (91  a 

general  one,  the 

There  U  no  rule  more  ftriaiy  adhered  to  in  this  court,  than,  jj^  °*^ 
diat  when  the  defendant  fets  forth  a  dated  account,  he  fliall  not 
be  obliged  to  go  on  upon  a  general  one,  becaufe  very  often  a 
ftated  account  would  unravel  a  perplexed  aflfair,  which  might 
•cberwife  remain  in  the  dark,  if  left  to  a  general  one. 

r  (x)  Ste-wtfe  l^ol.  U    Dawfiny^  Dtmfmi^  note  |« 


Expmrti  Rook.  [  1  ] 

Cafe  3. 

LORD  Hardwtch  (aid,  the  power  of  the  Court  of  Chan*  The  power  of 
eery,  as  to  juftices  of  the  peace,  extends  only  to  the  put-  jj^i^of^ie, 
ting  them  in  oonumlEcm  \  but  after  they  are  once  in  the  com*  is  confined  mere^ 

If  to  the  puttinf 
I  in  cwniBiBlaiiy  and  csuMt  punlih  them  ftr  aMUbehavlottr,  which  li  die  prorlcce  of  the  KlDg*t 

Vol..  Qt  B  mifSoA 
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Ex  parte  mlfflion  of  the  peacci  this  court  has  no  right  to  punifli  them  for 
any  mal-bchaviour;  the  only  rcdrcfs  is  to  move  the  Court  of 
King's  Bench  for  an  information,  and  afterwards  the  complain- 
ants may  apply  to  this  court,  to  turn  them  out  of  the  com« 
miflion-,  and  his  Lordihip  therefore  difmifled  the  petition. 

Cafe  4.  Anonymous t  Eq/lcr  Term,  i737» 

An  order  for  •  T  O  R  D  Hurd^vicke  faid,  whcrc  there  has  been  an  order  that 
caufe  to  ftand  \^  ^  ^.j^^fg  (hould  ftand  ovcr  indefinitely ;  it  docs  not  imply 
?rpu«!^ -ds^'  that  the  caufe  is  put  off  only  to  the  next  term. 

put  o/r  to  the 
next  term. 

Cafe  5.  Davy  v.  Barker. 

A  mortgagee,  /np^HIS  Court  will  not  allow  a  purchafer  to  oblige  a  mort- 
fatUfii",1i"not  A  gagee  in  poffeffion  to  quit  the  ellatc  to  the  purchafer^ 
obliged  to  quit   unicfs  he  will  firft  pay  him  principal,  intereil  and  colts. 

the  polTeflion  to 
apurdnfer. 

Cafe  6.  Cook  v.  Marfan. 


o 


ON  the  1 6th  of  September ^  I7i5>  ^^'^  Marty n  made  his 
will,  in  which  he  fays,  **  I  give  all  my  South-fea  bonds, 
y  ^^  ^^    Zfji         **  ^c.  in  truft,  that  my  executrix  (hall  pay  unto  my  fon  John 
"^'^  **  Mariyn^  the  fum  of  fifty  pounds  per  annum.**     And  then 


my  wife  (hall  have  made  a  final  end  of  an  affair  depending 

relation  to  a  particular  eftate;  and  gives  all  the  rcfidue  of  hit 

y  y      ye^^^^^ -^ftate  to  his  wife,  and  makes  her  folc  executrix. 

^^  ^  ^  ^      The  queOiTO  upon  thb  wiU  is,  Whether  thefe  are  fpccifick 

f  /^  ^^y-  yf^ ^^-^x  general  legacies  ?   Mr,  Attorney  General,  counfcl  for  die 
^ —  executrix,  argued,  that  if  there  is  a  fufficient  fund,  the  lega- 

tees are  intitled  to  payment,  and  if  not  fufficient,  fo  far  as  it 
goes;  for  if  a  particular  fund  falls  (hort,  a  fpecifick  legatee 
muft  abate  in  propordon  with  other  legatees,  and  not  be  reim* 
burfed  out  of  the  general  aflets* 
»      ^  The  executrix,  in  her  anfwer  to  a  bill  brought  by  one  of  the 

^  2  -^  fpecifick  legatees,  allows  the  fund  was  fuflScient  to  fatisfy  the 
fpecifick  legacies,  but  could  not  fee  forth  what  was  the  cxa£t 
amount  of  the  South^fea  bonds,  tjc. 

It  appeared  in  proof,  that  the  legacies  came  to  2495/.  ^^^^ 
and  above  the  fifty  pounds  ^r/i/i/y.  and  the  Soutb-fea  bondsj  l^cm 
amounted  to  2120/.  principal. 
Lord  Chancellor^ 
As  the  fund  proves  infufficient  to  par  the  legacief^,  is  it  not 
the  fame  cafe,  as  if  the  teflator  had  faid,  I  give  fuch  a  fum 
#ut  of  an  efiate  I  am  mtitlcd  to  ?  But  if  the  particular  efUtc. 

faUt 


in  the  Time  of  Lord  Chancellor  Hardwick£«  q 

falls  (hort  of  his  expe£btions,  will  any  body  fay,  they  (hall  not      Cook  t: 
be  paid  out  of  the  general  affets  ( i )  ?  Ma»tiii^ 

The  payment  within  fix  months  is  no  more  than  a  direftion 
for  the  payment  of  the  fpecifick  legacies^  and  does  not  make 
any  alteration  as  to  the  fund. 

The  executrix,  by  her  anfwer,  confefles  that  flie  hath  Soutlh* 
f/a  bonds,  Soutk-fea  annuities,  andothfr  affets^  fufficient  to  fatisfy 
2Xi  the  legacies,  which  is  putting  the  fame  conftruflion  as  is 
now  contended  for  by  the  plaintiffs  \  and  tho'  no  confeflion  of 
law  can  poffibly  hurt  the  party,  unlefs  the  fa£b  be  right,  yet  it 
would  be  abfurd,  as  the  very  fund  the  teftator  had  then  in 
contemplation,  was  not  equal  to  fatisfy  tlie  legacies  and  annuity, 
if  I  was  not  to  extend  them  to  the  other  part  of  the  perfonal 
cilare,  efpecially  where  there  is  a  refidue  ail9wed{2)  by  the 
executrix  in  her  anfwer,  after  all  debts  and  legacies  are 
fuisfied. 

Praying  general  relief  is  fufficient,  tho'  the  plaintiff*  fhould  P«y»ng  gentnl 
M  be  more  explicit  in  the  prayer  of  the  bill ;  and  Mr.  Robins^  iVfuffidcn  "" 
1  fcry  eminent  counfel,  ufed  to  fay,  general  relief  was  the  beft 
pnyer  next  to  the  Lord's  prayer  (3). 

The  admij/ion  of  affeti  by  the  executrix  to  one  legatee,  is  an  ^tt^^M  llcu' 
admiilion  to  all.  mlOiontoaii.' 

But  as  in  this  cafe,  general  relief  is  prayed  in  one  part  of  the  Where  general 
\iSl^  and  particular  relief  in  another,  it  muft  (land  over  to  be  S^^eiwu^ 
imendedy  upon  paying  the  cofts  of  the  day.  particuiarin an- 

other, the  biU 
nuft  ftand  over  to  be  wnend«j« 

(l)   See  Piajb  v.  SnapUn,  anie  I  voL         (a)  See  an/e  i  vol.  629,  650. 
414.  (3)  ^ee  fo/i.  Grimes  V.  Finth^  14!. 

Warner  and  others,  executors  of  Edward  Han-1  ryt  '  r or  C  4  3 

tin,  deceafed,  :  j  ^1^"^^^^-  C»tc  y 

JFatiinf  ^nd  KJliers,  affignees  of  Ezeliel  »"«^- 1  Defendants. 
Afjr,  a  bankrupt,  J 

TH  E  bill  was  brought  in  order  to  have  an  account  of  the 
tranfaAions  between  Woolley  and  Hanking  and  to  be  ad« 
snitted  as  creditors  to  a  proportionable  fhare  of  the  dividends 
under  the  commiflion  of  bankruptcy  againft  Ezekiel  IFoolley. 

On  the  25th  of  February^  i?'?*  li^ooH^y  borrowed  500/.  of 

Hemkin  on  bottomree,  and  agreed  to  pay  26/.  per  cent,  which 

be  fecured  on  bills  of  fale  and  bills  of  parcel  of  the  cargo  of 

%  fliip  belonging  to  him  \    and  the  principal  was  to  be  dif* 

darged,    when  the  remittances  from  the   (hip   and  produce 

were  fold ;  and  after  the  return  of  the  (hip,  till  fuch  fale  was 

cooipleatedy  only  $1.  per  cent,  interefl:  was  to  be  paid  by  the 

Vomwci.     IToolley  ejccutcd  a  bond  in  the  penalty  of  looo/. 

jffg  performance  of  covenants,  and  the  lender  was  to  chufe  the 

^iis  on  which  the  rifque  was  to  be  run;  there  was  a  provifo, 

ndie  wholegood$  were  loft,  then  the  principal  was  to  fmk 

^'-  3  Z  intirely, 
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WAiwiK  V.    intirely,  or,  if  only  a  part  of  them,  then  to  abate  proportion- 
WATKiMt.    j^yy  .  Q^i^^  cargoes  were  fent  cxadlly  upon  the  fame  terms,  and 
the  fame  ftipulations. 

In  1722,  Mr.  JVW/7  became  a  bankrupt;  his  affignees  in- 
filled this  was  a  very  unreafonable  agreement,  and  ought  not  to 
be  carried  into  execution;  that  the  covenants  were  very  unufual 
ones,  and  the  intereft  very  exorbitant,  efpecially  as  Hanhin  was 
to  have  5  /.  per  cent,  on  the  goods  after  they  were  adually  come 
home,  and  therefore  they  infifted  they  have  done  right,  in  re- 
fuGng  to  admit  the  executors  of  Hattkin  as  creditors,  as  they 
have  ordered  a  fum  to  be  retained  to  fatisfy  the  demand,  if  they 
(hould  be  eventually  intitled  to  it. 

Mr.  Brown  for  the  plaintiffs,  in  order  to  fhew  it  was  a  rea- 
fonable  contrail,  argued  that  it  muft  not  be  confidered  as  a 
cafe  of  comnum  interefi^  becaufe  tliis  is  a  cafualty,  where  the 
principal  is  rifqued  and  may  be  loft ;  and  that  he  did  not  re- 
member any  inftance,  where  the  ftatutes  of  ufury  have  been 
applied  to  a  cafe  of  this  nature, 
f  5  ]  The  voyage  to  the  JVeft  Indies^  where  this  (hip  was  bound,  is 

a  more  dangerous  one  than  any  other ;  and  befides  there  is  a 
very  great  hazard  of  the  fugars  oeing  very  confiderably  damaged 
by  the  fea  waftiing  away  a  great  part  of  it. 

Though  goods  are  loft  in  bottomree  comra£ls,  yet  if  the  bot- 
tom of  the  ftiip  come  home,  the  contractor  here  is  liable  to 
make  them  good. 

In  common  cafes  the  bottomree  intereft  is  paid,  till  the  whole 
remittances  and  produce  are  fold,  though  the  (hip  be  returned, 
but  here^  as  fooa  as  the  (hip  arrives  in  the  harbour,  the  bot- 
tomree intereft  was  to  ceafe,  and  only  common  intereft  to  com- 
mence, and  we  have  it  in  proof  that  Wocllcy  paid  30  per  cent* 
on  bottomree  to  others. 

Mr.  Owen^  of  the  fame  (ide,  f;>id,  the  rifque  here  was  doa- 
ble, for  it  was  run  upon  the  goo<is  that  were  fent  out,  and  like- 
wife  upon  the  goods  that  were  to  be  remitted. 

That  common  bottomree  agreements  run  for  a  certain  timCf 
as  fuppofe  for  eight  months^  tliough  the  (hip  return  in^x  months^ 
and  though  the  principal  be  paid  to  the  lender,  yet  the  26  per 
cent*  ftill  goes  on,  till  the  eight  months  are  expired. 
Lord  Chancellor, 

I  do  not  at  ail  wonder  that  Woollej  is  broke,  and  then  turn- 
ing to  Mr.  Attorney  General  faid,  do  you  infift  for  the  a(nguecs 
under  the  commi(fion  of  bankruptcy  that  this  is  an  ufurious 
cbntra£t  ?  for  if  you  can  make  it  doubtful,  whether  it  is  ufury 
or  not  ?  I  will  dire£l  an  iffue  to  try  it  at  law. 

Mr.  Attorney  General  for  the  defendants,  infifted,  every 
contingent  contra£l  is  not  ufurious,  but  its  circumftanccs  muft 
clear  it  from  ufury. 

One  hundred  and  feventy-nine  pounds  Haniin  actually  re- 
ceived, and  500/.  19/.  4^.  was  all  the  produce  from  900/. 
worth  of  goods  carried  out. 

The  contraft  feems  to  be  quite  of  a  new  nature,  for  the 
counfel  of  the  other  fide  do  not  pretend  to  Ihew  any  inftance 
of  fuch  an  agreement. 

3  They 


in  the  Time  of  Lord  Chancellor  Haepwicks«  ( 

Thqr  endeavoured  to  compare  it  to  the  cafe  of  a  bottomree    Waikh  t. 
twnd;  if  it  was  really  fo,  I  would  not  difpute  the  point  with     ^^^*'^*- 
theoii  becaufe  in  that  cafe,  the  cuftom  of  merchants  has  made 
it  a  reafoiiable  and  proper  contrafl. 

There  is  no  hazard  at  all  run  here  by  any  lofs  which  might 
infue  from  the  infolvency  of  a  fa£lor,  for  if  that  had  been  the 
cafcj  the  26  per  cent,  does  not  ceafe,  but  Hankin  is  dill  intitled 
to  have  it  continued  till  the  principal  is  fatisfied. 

The  goods  returned,  whether  of  fufficient  worth  or  not,  were 
Co  (atisfy  fully  the  money  lent  at  26  per  cent,  and  the  fa£t  wa89 
diey  fell  (hort  in  value ;  and  if  Woollej  had  not  been  a  bankrupt^ 
he  miift  have  paid  the  26  per  cent,  to  this  day. 
.  Therefore  the  terms  of  this  contraft  are  upon  the  face  of  it 
uutafonable. 

There  is  a  time  too  when  there  is  no  hazard  run,  and  yet  the 
knder  (hall  have  his  26  per  cent,  notwithilanding :  befides  too, 
the  time  is  uncertain  when  the  contradi  (hall  end. 

By  the  common  form  of  bottomree  bonds,  your  Lordfliip  will 
ice  what  merchants  think  a  reafonable  contingent  fccurity. 

If  the  (hip  return  in  a  ftipulated  number  of  months,  as  in  the 
afe  of  an  Enfl^India  voyage,  in  36  months,  and  in  the  cafe  of  a 
V^'India  voyage,  in  16  months,  the  contract  may  poflibly  run 
It  \^per  cent,  for  the  36  months,  but  then  it  cannot  poffiblv  be 
enended  any  further,  but  ought  to  be  confined  to  fo  many  of  the 
36  montlis  as  are  run  out  before  the  (hip  arrives* 

Here  the  rifque  is  run  during  the  whole  time  the  (hip  is  in 
port,  as  welt  as  out  of  port:  and,  in  the  prefent  cafe,  the 
boder  mns  no  rifque  if  the  goods  are  loft,  for  there  is  a  provifo 
in  die  prefent  agreement,  that  unlefs  Mr.  Hankin  receives  notice 
on  what  (hip  thcfe  goods  are  put  on  board,  fo  as  he  may  in« 
fore  them,  that  if  they  are  loft,  the  borrower  (hall  not  benefit 
by  it. 

In  this  cafe  here  was  no  rifque  run  upon  the  lofs  of  the  (hip ; 
but  in  the  common  cafe,  though  the  goods  are  faved^  and  the 
flap  k>ft,  the  lender  muft  fufier. 
Loud  Chancellor, 

Mr.  Attorney  General,  will  you  agree  to  allow  the  executor* 
ef  Mr.  Haniin,  upon  the  coHtra£l,  intereft  at  26  per  cent,  during 
all  the  time,  except  when  the  goods  were  upon  land  ? 

Mr.  Attorney  General,  on  behalf  of  his  clients,  defired  C  7  1 
time  to  confult  them  as  to  this  propofal :  Lord  Hardwicie  faid^ 
I  tell  you  before-hand,  I  will  not  carry  this  contra£i:  one  Jot 
fiirtber  than  I  am  compelled  to  do  by  the  ftri£t  rules  of  Uiis 
court ;  and,  in  the  mean  time  adjourned  it  to  the  firft  day  of 
Canfes  in  the  next  term. 

In  Trinity  term  1737,  the  caufe  came  on  again,  when  Lord 
Hardmcke  was  pleafed  to  order,  that  it  be  referred  to  Mafter 
Edwards  to  take  an  account  of  what  is  due  from  Ezekiel  WooU 
In^  the  baidcrupt,  to  the  plaintiffs,  the  executors  of  Edward 
&nkin^  on  the  feveral  contra£ls;  and  in  taking  the  account, 
Ae^  Mafter  was  dire£ied  to  allow  die  plaintiffs  26  per  cent,  for 
Ae  fums  lent  in  rcfpcSt  of  the  rifque  of  the  goods  mentioned  in 
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WAKKtft  V.    the  contrafts,  during  the  voyages  outward  and  homeward ;  and 
;WATKXNt.     ^^  ^^  ^^^  homeward  bound  voyages,  the  26  per  cent,  is  to  be 
computed  only  in  proportion  to  the  value  of  the  goods  remitted 
in  fuch  voyages ;  and  at  the  rate  of  5  per  cent,  only  for  the  reft 
of  the  time  mentioned  iii  the  contrads,  during  which  any  allow- 
ance of  intereft  was  thereby  agreed  to  be  made  down  to  the 
time  of  the  bankruptcy  of  E^Jkiel  TVoolley :  and  the  Mafter  is 
alfo  to  take  an  account  of  what  the  plaintiffs  or  Edward  Hanhin 
received  in  money  or  goods  towards  the  faid  principal  and  in- 
tereft, which  is  to  be  applied  firft  to  fink  the  intereli  and  then 
the  principal ;  and  for  fo  much  as  fliall  be  found  due  to  the  plain- 
tiffs on  this  account  they  are  to  be  admitted  as  creditors  under 
the  commiffion  of  bankruptcy  againft  Woolleyy  and  to  receive  a 
fat;isfa£tion  for  the  fame^  in  proportion  to  the  reft  of  his  credi- 
tors (l). 
An  affignee  of  *       ^*  ^*   hoxA  Hardwtcke  faid,  in  the  cafe  of  Warner  and  Wat-^ 
l>ankrupt  cannot  kinsy  an  afKgnce  under  a  commiffion  of  bankruptcy  cannot  make 
wSi^uA^^fc-**^*  any  compofition  of  a  debt  due  to  the  eftate  of  the  bankrupt, 
^ious  meeting  of  though  recommended  by  the  Court,  without  a  previous  meeting 
the  creditors.      of  the  creditors  for  their  concurrence,  in  confequence  of  an  ad- 
yertifement  in  the  Gazette  for  that  purpofe  (2). 

(i)  Reg.  Uh.  B.  iji6.f$L  524.     (2)  Sec  5  Geo.  z.  c.  30./  3J. 


f  S  ]        George  Maiden  and  Mary  his  Wife,  Thomas  Cow*  1 
Cafe  8*  per  znd  Sarah  his  Wife,  and  Walter  Warbur-  >  Plaintiffat. 

forty  and  Ann  his  Wife.  j 

Littleton  Points  Menilly  Richard  Harper y  Executor  -^ 

of  Samuel  AIM  A  Will,  Ann  Burdety  the  Repre-  \  y^  t     t     , 
/•.-^.: c  -.  r...«:..:««  rr...A.^     if.t^  nyrf^^^^  ^Defendants, 

V.      J 


Tentative  of  a  furviving  Truftee,  John  Minors 
and  Henry  Scott,  Executors  of  Samuel  Allen. 


TH  E   cafe  arofe   upon  the  following    fettlement    made 
upon  the  marriage  of  John  Allen,  and  Efiher  Steven/in, 
his  wife, 
^ere  t  pw-         cc  xiic  firft  limitation  was  to  John  Alleny  for  life,  remainder 

t^Yvarue'lbr'"  "  to  E/hery  his  wifc,  for  life;  then  to  the  ufe  of Burdet 

an  «ji4te,  the  "  for  a  term  of  years  i  then  to  the  ufe  of  the  firft  and  every 
"Iwc'^^ome"©/  "  ^^^^  ^^^  ^^  ^^  marriage  in  tail  male,  and  in  cafe  there  fhall 
thepirtief  toa  "  bc  HO  ifTue  male  of  the  faid  John  Allen,  on  the  body  of  the 
conveytncs,  of  «  faid  Efther  Steven/on  begotten,  at  the  time  of  the  deceafe  of 

?i^S  ftt-'  "  *«  f**^  >*«  ^^^^»  o^  ^f  *«  f^i^  ^*^  Steven/orty  which 
tlemcnt,  fhall  **  fhall  firft  nappcn,  or  in  ventre  fa  mercy  and  in  due  form  bom 
w^r.\yxxTi^^t  €€  after  the  death  of  the  faid  John  Allen 5  or  in  cafe  the  ifTuc 
£r  pujxhicr  "  ^^^^  between  them  lawfully  begotten  fhall  all  of  them  dio 
(1).  *'  witliout  ifTue  male,  and  that  there  fhall  be  a  failure  of  ifTue 

*^  male  of  the  body  of  the  faid  John  Alleny  on  the  body  of  the 

(t)  So  if  a  rekaiing  party  be  apprized    Batfmau,  i  Bro.  Cba.  Rep.  22.    See  Cam 
of  his  right*,   an  inadequate  tmfidtratiem    T.  Can,  1  F.  W.  727. 
will  not  avoid  tke  deed.     Stcn)€Hi  T.  Ifird 

a  *'  feid 
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•*  faid  EJlber  Steven/on  begotten,  and  that  there  (hall  be  at  the    Maldin  r. 

•'  time  of  fuch  failure  of  iffue  female,  one  or  more  daughter  or      M* w-t* 

"  daughters  between  them  the  faid  John  Allen  and  EJlher  Ster^eth- 

*^fon  begotten,  living  at  the  time  of  the  faid  John  Allen*s  deceafe, 

*'  or  of  the  faid  Efthevy  which  of  them  (hall  firft  happen,  or 

"  bora  alive  in  due  form  after  the  death  of  the  faid  John  Allen ; 

*'  that  then  the  truftees,  or  the  furvivor  of  them,  or  the  execu- 

"  tors,  iSc.  of  fuch  furvivor,  ihall,  by  and  out  of  the  rents  and 

"  profits  fo  to  them  as  aforefaid  limited  for  the  feveral  terms  of 

*<  600  and  590  years,  raife  and  levy,  receive  and  pay,  as  to  and 

^  for  the  portion  of  fuch  daughter  and  daughters,  the  feveral 

^  foms  hereafter  mentioned ;  if  one  daughter  the  fum  of  3000/. 

''  if  two  or  more  4000  /•  equally  to  be  divided  amongil  them,  to 

"  be  paid  at  their  feveral  refpeftivc  ages  of  twenty-one,  if  the 

"  fame  can  be  fo  foon  raifed  and  paid  ;  but  if  not,  then  the  fame  ^ 

'^  to  be  paid  fo  foon  as  it  can  be  raifed ;  and  in  the  mean  time, 

*'for  their  fupport  and  maintenance,    incereft  at  the  rate  of 

^  Iptr  cent,  per  ann.  by  half  yearly  payments.** 

There  was  a  power  of  revocation,  except  as  to  the  lands  in 
jointure,  and  which  were  fettled  to  the  ufes  of  that  marriage, 
which  revocation  was  afterwards  executed  as  to  the  ufes  upon       f  9  3 
aB  the  lands  except  the  jointure. 

Jikn  Allen  died,  and  left  a  widow  and  four  children,  a  fon, 
named  Samuel  Allen^  and  three  daughters. 

Upon  an  agreement  between  the  mother  and  the  fon,  (lie  joins 
vidihim  in  a  recovery,  in  order  to  make  a  title  to  Mr.  Menilly 
ijwtfcrfer  of  the  eftatc  of  his  late  father  John  Allen. 

Alter  the  contra£l  Metiill  flies  off,  and  refufes  to  perform  the 
tftides*,  but  Samuel  AlUn  obtained  a  decree  againft  MenUl  for 
a  performance  of  the  articles  of  the  19th  of  February y  1732. 
MeniU  did  not  even  then  think  fit  to  perform  the  contract,  till 
Majy  1733,  when  Efther  Allen  died,  which  made  it  an  eftate  in 
poffeffion  inftead  of  reverfion. 

It  was  afterwards  agreed  between  Samuel  Allen  and  Menill^ 
that  he  (hould  have  the  edate,  and  it  being  pretended  that  the 
mother's,  Efiher  Allen*%^  bargain  and  fale,  in  order  to  make  a 
tenant  to  the  pr^ectpe^  was  never  inrolled,  and  therefore  void, 
Samuel  Allen  fufiered  a  new  recovery,  and  then  conveyed  the 
eftate  to  MenilU  982  /.  was  the  confideration  of  the  mother's 
executing  the  agreement ;  but  Memll  infiils,  that  the  bargain  and 
£ile  not  being  inrolled,  (he  has  not  performed  her  part^  and  there- 
fore  void. 

He  alfo  infifted,  that  the  plaintiffs  having  agreed. to  give  up 
dicir  right  to  the  fum  of  4000  /.  in  the  articles  between  the  mo» 
ther  and  the  fon,  in  order  to  enable  Samuel  Allen  to  bar  the  re« 
nmnders  over,  509/.  was  paid  to  lier  for  her  own  fliare  as  con* 
fideration  money,  and  200  /.  likewife  paid  to  her  for  rent,  un» 
juftly  received  by  the  fon. 

%A/i  Steven/in^  (the  father  in  law  of  John  Allen^  to  whom 
Jwn  Allen  had  conveyed  the  eftate,  which  by  the  power  of  re- 
vocation he  might  difpofe  of)  made  his  will,  and  devifed  the  faid 
eftate  to  truftees  in  truft  to  raifc  for  his  three  grandaughtcrs  the 
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Malmw  ▼.    full  fum  of  400/,  to  be  paid  to  each  at  their  full  age  of  twenty-^ 
MsNx&i*     ^^^  years,  and  if  any  of  them  die,  their  fliare  to  go  to  the  fur- 
viving  fitter. 

The  articles  between  Samuel  Alletty  and  EJIher  Allen  the  mo- 
ther, and  the  three  fitters,  were  made  to  fecurc  to  EJlhtr  the  fum 
of  200/.  to  Mary  Allen  100/.  and  to  fecure  like  wife  to  Eft  her 
590/.  to  be  divided  equally  between  the  daughters;  a  claufe 
at  the  end  of  the  articles,  by  way  of  general  releafe  of  all  the 
parties.  Upon  Samuel  Allen^%  performing  his  covenants,  EJlbet 
was  to  deliver  up  all  deeds  whatfoever,  her  jointure  excepted. 
f  10  ]  The  articles  entered  into  with  Mr.  Menill  were  an  abfolutc 

conveyance  of  a  teverfion  in  fee,  free  from  all  incumbrancest 
except  the  jointure  of  EJlhe'r  the  mother  of  Samuel  Allen^  in 
confideration  of  74,899 /.  15/.  orf.  the  purchafe  money:  there 
was  a  covenant  of  warranty  from  Samuel  Allen^  again tt  uU  incum- 
brances done  by  him  or  his  ancettors ;  in  the  fchedule  of  incum- 
brances, the  very  firft  mentioned  are  the  two  terms,  one  of 
600  and  the  other  of  490  created  by  John  Allen  in  the  fct- 
dement ;  the  fecond  of  which  was  for  raifing  4000  /•  for  his 
daughters. 

The  decree  of  the  Court  of  Chancery  was,  that  Menill  (hould 
perform  the  articles,  and  that  the  conveyance  already  executed 
(hould  be  delivered  to  Menill^  and  nbt  that  a  new  conveyance 
(hould  be  prepared. 

Mrs.  EJiher  Allen  died  in  1733,  then  Menill^  who  hung  off 
before,  was  very  eager  to  perform  his  part. 

Samuel  died  in  June  1734. 

The  bill  is  brought  in  order  to  have  the  fum  of  4000/.  raifed 
by  the  reprefentative  of  the  furviving  truttees,  and  paid  to  the 
daughters,  and  alfo  for  the  fum  of  992/.  they  are  intitled  to  un^ 
der  the  articles  between  Samuel  and  Efther  Allen* 

Mr.  Wilbraham^  counfel  for  the  plaintiffs. 

I  hope  your  Lordihip  will  be  clear  that  the  daughters  of  John 
Men  are  intitled  to  the  4000/.  unlefs  they  have  done  fome  fub« 
fequent  zfk  to  bar  them. 

It  has  been  infitted,  that,  unlefs  the  daughters  have  releafed 
the  4000/.  there  was  no  confideration  for  the  992/.  paid  to 
Efther  under  the  articles. 

He  cited  the  cafe  of  Moor  v.  Mayhew  i  Ch.  Caf.  34.  where 
paying  part  of  the  purchafe*money  after  he  had  exprefsly,  upoa 
his  own  ttiewing,  notice  of  a  deed  of  leafe  and  releafe,  it  was 
held,  that  he  (hall  be  prcfumcd  to  have  had  notice  ah  Initio, 

Where  there  were  otiier  dealings  between  Samuel  and  Efther^ 
and  other  coniroverfies,  the  releafe  (hall  not  be  extended  to  any 
other  tranfa£lion  befides  the  articles  themfelves  in  favour  of  a 
-  purchafer  with  notice ;  and  for  this  purpofe  he  cited  Bo%}y  cpn« 
tra  Smith  and  Bony^  2  Ch.  Caf.  1 24.  "  There  the  plaintiff"  had 
'<  given  a  dittin6t  releafe,  before  the  purchafe  made  of  all  adlions 
<<  real  and  perfonal,  and  yet  there  was  no  occafion  proved,  why 
«*  tliat  releafe  (hould  be  made,  nor  any  allcdged,  and  there  were 
<<  other  dealings  between  thcm^  ^nd  therefore  were  prefumed  no( 
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« to  relate  to  this  matter,   and  fo  the  decree  paflcd  for  the    Maldih  r. 
« olaintiff.*  M.w,LL. 

Mr.  Bfoumy  counfel  for  Mr.  Mtnilly  faid,  the  crofs  bill  is 
fcrouglu  to  have  an  aflignment  of  the  two  terms  from  the 
fifters  of  Samuel  AUen  delivered  over  to  Mr.  Menill  to  fecure  his 
purchafe. 

*  The  eftate  on  which  there  was  a  limitation  to  the  daughters 
was  fold  for  fo  fmall  a  fum  as  1500/. 

TIic  objeftion  ftarted  by  the  plaintiflF  was  never  made  till  fome 
of  the  purchafe-money  was  paid,  nor  even  till  the  aflignment  of 
thefe  very  terms  was  drawn  and  ingrofled,  and  upon  the  very 
brink  of  being  executed  by  them. 

The  releafe  is  drawn  in  as  full,  ample,  and  general  words  or 
terms  as  can  be  devifed,  to  prevent  any  difpute. 

The  firft  contingency  is,  in  cafe  there  (hall  be  no  iflue  living 
at  the  time  of  the  deceafe  of  John  and  EJihtr^  or  either  of  them  j 
and  the  lad  claufe  that  fpeaks  of  the  payment  of  the  4000  /• 
mentions,  that  the  intereft  of  five/^r  cent,  (hall  be  paid  the  firft 
half  year  after  the  deceafe  of  John  or  EJther. 

Mr.  Attorney  General^  in  reply  for  the  plaintiff,  compared  this 
cafe  to  the  common  one  in  fettlements  of  a  limitation  to  A.  for 
life,  remainder  to  the  iflue  male  of  his  body,  remainder  over  on 
bilare  of  iflue  male,  if  there  fhould  be  ilfue  male  at  the  deceafe 
rfthc  father,  yet  if  it  fhould  fail  afterwards,  the  remainder  over 
vQaVdftill  take  places  and,  that  if  upon  the  ext*cution  of  the 

amdesthe  4000/.  had  been  in  contemplation,  there  ought  to 

hire  been  an  exprefs  covenant  from  the  daughters  to  renounce 

the  benefit  of  this  provifion,  and  as  there  is  no  fuch  covenant, 
icfabmittcd  it  to  the  Court,  that  the  plainiifTs  are  (till  intitled 
ID  the  4000  /• 

Lord  Chancellor, 

This  fettlement  is  very  inaccurately  penned ;  it  has  been  in- 
fifted  that  the  meaning  of  it  is,  that  if  there  iliould  be  a  failure 
of  iflue  male,  in  the  life-time  of  John  Allen  and  EJlher  his  wife, 
then  the  4000  /.  fliould  not  be  raifed,  and  therefore,  as'  there 
was  iflTue  male  10  the  life-time  of  John  and  Ejlher^  the  contin« 
gcncy  has  never  happened. 

But  this  is  an  abfurd  conftru£lion,  to  confine  it  to  ifliie 
male  in  the  life-time  of  John  and  Efther^  becaufe  it  is  ex- 
prefsly  extended  to  iffue  male  bom  in  due  time  after  the 
death  of  Jobn^  therefore  this  can  never  be  the  meaning  of  the 
words* 

I  do  not  think  that  die  releafe  under  the  articles  is  material      [  12  1 
00  one  fide  or  the  other,  and  therefore  it  may  be  thrown  out  of 
the  cafe. 

There  are  three  confiderationt : 

Firft^  Whether  the  contingency  has  taken  place  upon  which 
die  tiuft  of  thefe  terms  was  to  arife,  or  not  i  And  if  it  is  flill 
to  be  regarded  as  a  beneficial  intereft^  or  whether  they  are  zu 
tendant  upon  the  inheritance  ? 

'  SmnMp  Whether  the  plainiiSt^  have  barred  themfelves  of  their 
iKlittothe4oooA/ 

Thirdly^ 
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Maldinv.         Thirdly^  Whether  the  defendant,  Mr.  Menill^  is  intitlcd  to 
Mknill.      j^^^g  ^^  afDgnmcnt  of  thefe  terms  ? 

As  to  the  Jirft  qucilion ;  upon  taking  all  the  clrcumftances 
of  this  cafe  togetlier,  I  am  of  opinion  the  contingency  has  not 
happened. 

"  Tliat  in  cafe  tlierc  fliould  be  no  iflue  male  of  the  faid  John 
**  Allen  on  the  body  of  the  faid  EJlher  Stephenfotjy  begotten,  at 
**  the  time  of  tlie  deceafe  of  the  faid  John  Allen^  or  of  the  faid 
•*  Efther  Stephen/on^  which  (hall  firft  happen,  or  in  ventre  fa  tnere^ 
"  Vc.     Vide  the  Settlement. 

'^  Or  In  cafe  the  iflue  male  between  them,  fliall  all  of  them 
<<  die  widiout  iffue  male,  and  that  there  fliall  be  a  failure  of 
*<  iflue  male  of  the  body,  iic  and  that  there  be,  at  the  time  of 
**  fuch  failure,  ijfue  female^  one,  or  more  daughters  between 
•*  them  the  faid  John  and  EJlher  begotten,  living  at  the  time  of 
«» the  faid  John  Allen*^  deceafe,  or  of  the  faid  Efther^  lie.  then 
**  the  truftees,  ^c.  (hall  raifc  and  pay,  if  one  daughter,  3000/* 
•*  if  two  or  more,  4000/*  equally  to  be  divided,  licP 

The  ambiguity  of  this  claufe  arifes  from  the  word  living. 

The  counfel  for  the  plaintiffs  have  conftrued  living  to  refer 
to  daughters  living  at  the  time  of  die  failure  of  the  iffue  male, 
and  that  the  meaning  of  the  words  living  at  the  time^  i^c.  arc 
to  be  taken  as  a  further  dcfcription  in  regard  to  the  failure  of 
iflue  male. 

Tlie  counfel  for  the  defendants  have  conftrued  the  word 
fiving  to  refer  to  the  iflTue  male,    living  at  the  time  of  th« 
faid  John  Allen*s  deceafe,  or  of  the  faid  E/lher,  M'hich  fliall  firft 
happen. 
£  13  ]  The  claufe  relating  to  the  payment  explains  it  fttll  further, 

and  fliews  the  parents  could  not  mean  to  extend  the  payment 
of  thefe  portions  to  a  fon's  dying  without  ifTue  male  at  any 
time  whatfoever,  for  the  brother  might  have  lived  to  four- 
fcore  years,  which  is  too  remote  for  them  to  have  in  their  con^ 
templation,  and  therefore  they  have  fixed  the  payment  at  twenty* 
one. 

The  intereft  alfd  was  to  commence  upon  the  dying  of  John 
Allen,  bfc. 

This  refers  to  either  dying  without  iflTue  male,  and  in  this  cafe 
both  died  leaving  iflue  male. 

The  meaning  then  is  plain,  that  this  was  intended  as  a  pro- 
vifion  for  daughters,  if  dierc  fhould  be  only  daughters  at  the 
time  of  the  death  of  John  Allen,  or  of  the  faid  EJlher. 

The  common  and  ordinary  provifion  in  marriage  fettlcments 
18,  that  if  the  fons  die  before  twenty-one,  dien  the  truflees,  i^c. 
(hall,  by  fale,  &r.  levy  and  raife,  t^c.  and  not  Uiat  it  fliouId  be 
ftretched  to  a  dying  at  any  time. 

The  fecond  queflion  is,  Whether  the  plaintiffs  have  barred 
thcmfelves  of  their  right  ? 

To  my  apprehenfion,  it  was  intended  by  the  moflier,  daugh* 
ter  and  fon,  that  all  the  eftate  in  the  family  fliould  be  parted 
with  upon  the  confideration  cxpreflcd  in  the  vticlcs* 

ft 
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It  appears  plainly  too,  that  the  fon  was  to  convey  this  eftate    Maldin  t, 
to  Mr.  .AfowY/,  clear  of  every  thing  but  the  eftate  for  life,  which     ^^•'*^*- 
the  mother  had  by  virtue  of  her  jointure,  without  any  rcfcrva- 
don  befides  for  any  other  part  of  the  family. 

GtoA  part  of  the  eftate  of  Join  Allen  was  fettled  on  the 
mocber,  with  remainder  to  the  fon  in  tail,  remainder  to 
him  in  fee»  and  therefore  the  fon  by  fine  could  have  barred 
the  remainder  on  ail  the  eftates,  except  the  eftate  left  by  the 
grandfather* 

The  provifo  was  not  intended  to  fave  any  right  the  daugh- 
ters might  have  upon  any  of  the  lands,  and  after  having  a 
im,  of  money  iu  confideration  of  thefe  articles,  it  would  be  too 
much  for  them  to  contend  tliat  they  have  a  right  to  fet  up  tlib 
demand* 

It  feems  to  me,  that  Mr.  Menill  has  given  very  amply  for 
thi«  eftate,  and  fliall  a  miftake  of  the  parties,  who  knew  no- 
thing of  the  4000/.  at  the  time,  turn  to  the  prejudice  of  a  fair 
parchafer  ? 

It  is   rightly  obferved,    that  the  bill   is   inconfiftent ;    for      [  14  3 
voold  they  Have  the  confideration  of  thcfe  articles  and  the 
4000/.  too,    when  their  releafing   all   denrands  wns  the  only 
jRttence  for  the  fum  of  982  /•  the  confideration  money  in  the 
sudcs? 
h  is  faid,  that  the  whole  articles  muft  be  performed  *,  but  &• 

wd  Allen  has  not  performed  his  part,  for  he  has  not  conveyed 

die  Skw//  eftate,  and  therefore  the  articles  are  void :  but  ftili 

Aedeftidant  Mr.  Menill^  is  intitled  to  his  equity,  for  the  heirs 

ofUmuel  ought  to  perform  it. 
And  if  the  plaintiffs  infift  upon  the  982/.  they  muft  convey 

to  Mr.  Mfnill,  or  elfe  they  are  not  intitled  to  it ;  which  they 
agreeing  to  accept,  Lord  Hardw'uhe  difminid  the  bill  as  to 
the  truft  of  the  term  fet  up  by  the*  plaintiffs,  and  they  were  de- 
creed to  convey  by  an  affignment  of  the  terms  to  Mr.  Menill  upon 
payment  of  spo/.  part  of  the  982/.  which  fum  was  direded 
to  be  paid  in  thirds  to  the  plaintiffs  from  the  time  of  tlie  con- 
fcyances  executed,  the  refidue  of  the  982  /.  was  direfted  to  be 

Eid  to  the  executors  of  the  mother,  the  plaintiffs,  Maiden  and 
(wife(i)* 

(i)  -Rr^.  Zrf.^.  1736./0/.  477. 
Anonymous y  Michaelmas  Term,  1737.  Cafe  9.      ^^ 


THERE  had  been  no  demand,  or  any  rent  paid  in  thirty  Though  no  dc-^^^ 
years ;  the  perfon  who  was  intitled  recovered  it  upon  a  "»»"<*  or  rent  y.^. 
tcrdia.  Lord  Hardwire  faid  the  defendant  muft  pay  the  cofts  ^ft'lhcdlfcnd!^?  " 
It  kw,  but  as  the  laches  arofe  on  the  part  of  the  plaintiff,  and  muft  pay  cofts  a^ ' — 
die  obscurity  of  the  title  to  the  rent,  from  the  want  of  a  demand  ^=*^  ^"*  '^^  P^'^^" 
fcr  fuch  a  great  length  of  tune,  he  ihall  not  be  allowed  cofts  iuTnonc  fa  '' 
L  Ifunft  the  defendant  in  equity  ( i ).  equity. 

K  (1}  See  Cli/iw  v.  Orchard,  ante  I  vol.  6i0. 
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Cafe  f  o.  MelKJb  and  De  Co/la. 

ORD  Hardwdke  in  this  cafe  laid  down  the  fc^owing 
roles. 

Vyia(  and  reiry.  That  vying  and  revytftg  in  affidavits^  is  intirely  difcounte- 
!2[Sl^5»1r''*  "^"^^^  »n  *c  Court  of  King's  Bench,  a  Jbrtiori  in  a  court  of 

cqoiry. 
^  '^**"f*|j       That  there  may  be  an  application  to  the  Court  in  the  cafe 
Sr^diouihno     ®^  ^  guardianjhip  of  children^   though  there   be  no  caufc  dc- 

Afcic  depeading.     pending   (l). 

A  teibmentary  That  it  is  dear  in  point  of  law,  a  teflamentarj  guardianjbip  is 
5«^;i*'P»<«notaffignablc. 

^|^»  ^«  *  •That  the  children  have  a  natural  right  to  the  can  of  thtir  nuh' 
tjiecare'or their  ^^'  f^)  •  ^^^  ^^^  Lordftiip  made  an  order  on  Mr.  De  Cofta^  the 
mother.  grandfather^  who  was  a  defendant  in  the  caufe,  to  deliver  the 

[  *f  5         children  up  to  the  mother,  the  wife  of  the  plaintiff. 

( I )  £x  farU  Edwmds^^oft.  5  vol.  5 1 9.  refped  to  the  confirmation  of  a  tijamiu- 

Ex  parte  BircbiU^  poJI.  3  vol.  815.     Spen-  tary  guardian. 
r<T  V.   Chfprfeld,   Jmb,  1 46.     But  fee         (a)  Har.  Co.  Litt.  88.  h.  M.  12. 
§x  parti  Ricardsj  po/l.  3  vol.  518.  with 


Cafe  II.  '  Anotijmous. 

A  bm  for  want  A  Bill  in  chancery,  faid  Lord  Hardwicke^  is  ne^cr  difnti^d 
•f  partiei  ii  uot  /A  for  want  of  partics,  but  (lands  over,  upon  payme  the  coils' 
Sit':"     of  the  day.  .  '    P     ^^    5 

A  decree  to  dif-  ^  decree  of  Sir  Jofeph  Jekyirs^  in  a  caufe  at  the  Rolls  to  difc 
mia  a  bill  on  mifs  a  bill  for  want  of  partics,  was  revcrfcd  afterwards  for  that 
tbiiacMuiit  rcafon,  and  a  decree  of  the  fame  nature  in  the  Court  of  Exche- 
Houfc  orilid*.  q^^^^f  was  revcrfcd  likewife  in  the  Houfe  of  liords. 


Cafe  12.  Anonymous. 

LORD  Har'dwicke  laid  it  down  as  a  rule,  that  where  a  per* 
fon  has  an  intercft,  it  is  not  fufhcient  for  him  that  he  has 


A  witnefe  if  y    O  R  D  Har'dwicke  laid  it  down  as  a  rule,  that  where  a  per* 

interefted  muft 

Fe'Sf/b^fore  hV  ^^"  fatisficd,  he  muft  produce  a  releafe  (1),  or  his  evidence 

PM1  be  an  cvi-  Cannot  be  read. 


(i)  A  general  rclcafc  and  not  a  partial  one.     Sandford  v.  Paul,  3  Bro.  Cha.  IRfp^ 
J70.    /y.  junior  3 j8. 


ia  ibc  Tiflae  of  Lord  Oianeellor  Hardwicki* 


^. 


V^V#v 


Ol£n  V.  Samborftm  Cafe  iti^w?^- 


if  he  paid  the  fiiU  confidention,  it  is  not  volunury,  nor  can  it  /haU  be  good. 

bcfctafide.  IfhcgaveafuU 

An  equity  of  redempdon  may  be  conveyed  by  bargain  and  S" waJd*f ^ 

fale,     M.  it  wUl  not  be  fee 


aiide. 


(i)  See  ^tedmam  r.  Patting^  p§/t.  3  vol.     tfa!mfley  v.  Booth,  fji.  25.      Bt^okt  r. 
42J,     Qrt^  V.   MamsJUldt    v  Vef.  379.     Go/Jr,  pofi.  34, 


Ahex  Hilary  Tmoip  I737«  Cafe  14. 

LORD  Hardweki  fatd,  tho'  a  receiver  i&  appointed  by  this  The  ftitute  of 
Court,  yet  tfiat  will  not  alter  the  poffeffion  of  the  eftate  in  J^^^*?»  ^'*^ 
the  perfon  who  fliall  be  found  intttled  «t  the  time  the  receiver  2!^dh!^e' 
was  appointed^  fo  as  to  prevent  the  ftatute  of  Limitations  run-  appointmcat  of 
Mg  on  daring  the  right  in  difpute.  •  **^"^^- 


Readt.  Read,  Novembir  the  atfth^  Z739«  I  16  '] 

Cafe  is- 

LORD  Hardwire  thouglit  it  a  very  ftrong  fufpicion  of  Where  two  ft- 
fraud  in  this  cafe,  that  two  ieparatc  bonds  (hould  be  given  ^^^'^'gitca  ih« 
apon  the  fame  day  for  different  fuma^  and  one  of  them  juft  fame  4ay»  an 
donbte  the  penalty  of  the  other,  where  one  bond  for  the  whole  |n^o"X**in^ 
fum  was  the  moft  proper  and  natural  method :  his  Lordihip  for  fiderationon"]i 
this  reafon  direiAed  an  inquiry  before  a  Mafter  into  the  confider-  fufpicioa  of 
ation  of  the  bonds  (O*  ^"^^ 

(i)  The  teftator  devi(ed  lands  to  his  dated  the  fame  day,  and  were  for  (c« 

foB  Thomas ,    in  tail,  at  his  age  of  2Z  curing  two   fums  nearly  of  the  fame 

yean,  remainder  to  hit  other  children ;  ainoont :  bnt  it  does  not  appear  from  the 

and  direded  that  the  rents  and  profits  Regifter's  book  what  the  p</i^:Vi  of  thefe 

fhonld  be  received  by  the  mother  of  Tb^-  bonds  were.   The  otheV  bonds  and  notes 

SMI,  until  he  arrived  at  the  age  of  ai,  bore  different  dates.     V/hen  this  caafe 

for  the  maintenance  ef  all  the  children,  came  on  to  be  heard,  his  Lordihip  di« 

Thcmas  came  of  age,  and  having  got  in  reded  an  inquiry  before  the  Matter  into 

debt  with  his  mother  for  board,  money  the  conGderation  (f  the  ftvfal  bonds  mmd 

lent,  ^c.  he  at  different  times  gave  his  notti  given   by   ^Ihomfs   to  his  mother. 

nothor  bonds,  notes,  fcfr.  for  fecuring  Reg.  Lib,  B,  iT^gpi-  500. 
fach  dxht%.     Two  of  thefe  bonds  were 
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joHMOfy  Up  Graydon  vcrfus  Hicks,  and  Graydon  verfus  Graydon. 

*739- 
Cafe  id.     /T^HIS  cafe  arofc  upon  the  words  of  two  wills,  the  one 
JL    made  by  the  father,  and  the  other  made  by  the  mother  of 
Mary  Graydon^  the  plaintiff  in  the  crofs  bill. 

The  father's  will.      "  I  give  the  fum  9f  one   thoufand 
pounds  to  my  only  daughter  Mary  Graydon,  to  be  paid  her  at  her 
age  of  twenty-one  years,  or  on  the  day  of  marriage,  which 
(hall  firft  happen,  provided  (he  marry  by  and  with  the  con- 
y^         "  fent  of  my  executors,  but  in  cafe  (he  dies  before  the  money 
'^^^^^^♦^^  become  payable^  on  the  conditions  aforefaid,    then  I  give 
c^^^Z^^^^'^^^  the  faid  thoufand  pounds  equally  between  my  two  youngeft 

^ **  fons,  Benjamin  and  Gregory  Graydon.     Mrs.  Mary  Gregory, 

•*  grandmother  of  Alary  Graydon^  Mary  Graydon  the  mother, 
**  and  Mr,  Jeremy  Gregory  the  unde,  to  be  my  joint  and  folc 
**  executors.*' 

The  mother's  will*  •*  Item,  I  give  to  my  daughter  Mary 
•*  Graydon,  all  my  wearing  apparel  of  all  forts^  with  all  pny 
<<  drelQng  plate,  jewels,  watch  cham,  btc. 

'<  Then  my  will  is,  that  in  cafe  my  daughter  Mary  Grmydon 
<*  (hall  marry  before  (he  comes  to  the  age  of  twenty-one  years, 
/<  without  the  confent  and  approbation  of  my  executor,  under 
<<  his  hand  (irft  had  and  obtained,  (if  he  be  living),  that  tbetjt 
**  fi^  fi^l  «^'  ^'  intitled  to  any  part  of  fuch  legacies  as  I  have 
<<  herein  left  her,  but  that  whole  (hare  (hall  be  equally  divided 
**  amongft  my  fons  Benjamin  and  Gregory  Graydon  $  the  re(idne, 
*'  after  her  debts  and  legacies  paid,  {he  gives  to  her  three 
<<  children  Benjamin,  Mary^  and  Gregory,  equally  to  be  divided 
**  between  them,  or  the  furvivors  of  them,  (hare  and  (hare 
<'  alike,  and  appoints  her  fon  John  Graydon  to  be  her  fole 
**  executor." 

The  bill  was  brought  by  the  plaintifF  ih  the  original  cau(e, 
againlt  the  defendant  Hicks,  as  the  hu(band  of  Mary  Gray* 
£17]  don,  to  relinqui(h  the  thoufand  pounds  which  was  left  to  the  wife 
under  the  will  of  the  father,  (he  having  married  without*  the 
confent  of  the  executors,  and  contrary  to  the  direflion  of  his 
will,  and  likewife  to  relinquilh  the  legacies  under  the  will  of  the 
mother. 

The  executors  under  the  vnll  of  the  father  were  all  dead  before 
the  marriage  of  Mary  Graydon. 

And  John  Graydon  appointed  executor  under  the  will  of  the 
mother,  and  who  was  to  give  his  confent  to  Mary  Graydot^% 
marriage,  renounced  the  executor(hip  in  the  moft  formal  man« 
ner  in  the  ecclefiaftical  court. 

.  The  crofs  bill  vras  brought  by  Mary  Graydon,  as  a  feme  fole, 
againft  the  plaintiff  in  the  original  caufe,  as  one  of  the  devifees 
over,  under  both  wills,  in  cafe  of  Mary  Graydon*^  marriage  with- 
out confent,  and  likewife  againft  Mr.  Timewell,  who  took  out 
adminiftration  to  the  mother,  on  the  executor's  renouncing,  and 
likewife  adminiftration  dc  bonis  non  to  the  father* 

LoM 


la  the  Time  of  Lord  Chancellor  Haiu)Wxck£«  17 

Loao  Chakcsllor.  This  cAfe  comes  before  me  under  very  CfcATDow  v. 
extraordinary  circumftances ;  it  is  a  melancholf  confideration  Hick*. 
dut  fome  of  the  parties  fliould  be  fo  void  of  honour  and  de« 
ccncyi  and  in  ihe  firft  place  that  a  child  ihould  pay  fo  little  re- 
g;ird  to  the  diredion  of  parents }  but  I  do  not  fit  here  ta  deter- 
mine upon  the  moral  character  and  moral  behaviouri  but  I  muft 
dctennine  upon  the  rights  only  of  parties. 

The  fiift  queftion  iS|  whether  Mary  Graydon  the  plaintiff*  in  ' 
the  crofs  caufe  is  married  or  not. 

iuonJ/jf  If  (he  is  married,  what  effedl  that  will  have  both  in 
rdped  to  the  will  of  the  &£her  and  mother. 

As  to  the  firft  queftion,  I  muft  take  her  to  be  married,  and 
(boiild  do  her  a  great  injury  if  I  did  not,  but  here  is  fuch  evi« 
deuce,  as  would  induce  any  jury  to  find  the  marriage ;  if  theve 
wn  the  leaft  doubt,  I  ought  to  dircQ,  an  iflue  to  try  tliat  fad,  but 
there  is  no  room  for  it  in  this  cafe,  as  not  the  leaft  evidence  011 
die  part  of  the  defendant  Aiary  Graydon  has  been  offered,  to 
make  it  doubtfuL 

The  previous  ftep  towards  a  marriage  was  Mr.  Hicks's  court- 

fhip,  and  an  application  to  the  adminiftrator  Mr.  Timewell^  upon 

dut  footing;    he  faid  likewife  to  two  perfons,  when  he  was 

aiked  if  he  was  married,  that  he  chofe  to  conceal  it  for  the  pre- 

fent,  for  fear  of  his  father,  but  promifed  to  reveal  it  in  a  fort- 

mght  to  TinuHoell^  took  her  immediately  after  this  to  lodgings, 

ca^Ued  her  by  his  own  name,  had  a  piece  of  plate  with  both  their 

ms  engraved,  a  child  born,  and  entered  by  Hicks  himfelf,  in 

Ac  pocket-book  of  the  regifter  of  St.  GiTf/s  parifli,  as  the  child     [  t8  ] 

of  iabert  and  Mary  Hkks^  and  no  proof  of  their  coliabiting 

odierwife  than  as  man  and  wife* 

Therefore  I  ought  to  confider  it  as  a  marriage  for  the  ho- 
BOOT  of  the  lady,  though  the  gentleman  has  in  a  moft  diftio- 
Dourable  manner,  upon  his  oath,  denied  the  marriage:  I  am 
afraid  intereft  had  too  large  an  influence  in  his  anfwer  \  and  as 
be  appears  to  have  had  a  very  great  fway  over  this  unfortunate 
lady,  or  he  could  never  have  prevailed  over  her  to  bring  a  bill 
as  a  feme  fole,  I  will  put  it  out  of  his  power  to  touch  any  of  the 
fortune,  that  he  may  not  embezil  it  to  tlie  prejudice  of  the 
child. 

In  confequcnce  of  my  opinion  the  crofs  bill  muft  be  difmlfled. 
The  firft  queftion  upon  the  original  caufe  is,  what  are  the 
lights  of  the  parties  under  the  two  wills. 

As  to  the  furplus  of  the  father's  perfonal  eftate,  I  muft  take 
it  to  be  undiljpofed* 

Tlie  rule  of  this  court  is,  if  there  is  any  declaration  that  exe-  where  eieoutoft 
Ctttors  are  but  truftees,  or  if  they  have  particular  legacies,  that  are  declared  to 

be  only  truileoty 
or  have  pardcuhr  legacies  given  to  diem,  the  refidue  Ihali  he  confidered  as  undifpofed  (i). 

(1)    Primg    V.     Prvij(9    3   Fern.   99.  X.Toung^   2  Vef,  91.     Nvrth  v.  Purdm^ 

iml^  V.  CareU/s^  a  ?.  IT.  1 5  8.    Read  2  t^if.  495.     Bcuhet  V.  Batcbelor,  3  J/t. 

v.  Smll,  fcjt.    645.     Androvin  v.  PoiU  O/a.  Rtf,  aS. 
^,  f^.  3  vol.  299.    Bijt^  9f  Clync 
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Gaatmm  v.   the  refidue  fhall  be  confidered  as  undtfpofed  j  there  have  been 

•       cafes  indeed  where  the  wife  alone  has  been  appointed  executrix, 

in  which  the  court  have  held  that  (he  (hall  be  intitled  to  the 

refidue ;  but  here  the  wife  is  not  fingly  executrix^  butxwo  others 

•are  joined  with  her. 

The  coiifequence  of  this  will  be,  that  the  children  will  be 
intitled  to  two  parts  and  the  widow  to  one. 

The  next  confideration  is  as  to  the  legacy  of  a  thoufand 
pounds  to  Mnry  Graydofiy  under  the  will  of  the  father.    ' 

Here  is  certainly  a  difpoTition  over  in  cafe  of  a  forfeiture,  fo 
that  it  flands  diflin^  from  thofe  cafes  where  there  is  no  devife 
over. 

Where  the  condition  is  become  impoflible,  by  the  perfon 
dying,  whofe  confent  was  neceffary  before  the  marriage,  it  is 
an  excufe. 
Itntbeconftaot  ^  ^™  likewife  of  Opinion  thac  this  is  only  a  condition  fubfe^ 
rule  of  law  in  quent,  to  divcft  the  legacy,  in  cafe  of  a  marriage  before  twenty- 
^^t^t\l^\t'  °"^  »  ^"^  ^^  ^^  ^^^  conftant  rule  of  law,  in  the  cafe  of  conditions 
the  performance  fubfequent,  that  if  the  performance  becomes  impoflible  by  the 
becomeaimpo^  aft  of  God,  that  it  is  abfolutely  void  \  for  in  Co.  Litt.  206.  a, 
•f^Ood  '^\%  *^  ^^  '*^^  down,  that  in  cafe  of  a  feoffirnent  in  fee,  with  a  con* 
•bfolvteiy  void  dition  fubfequent  that  is  impoffible,  the  ftate  of  the  feoflee  is 
(')•  abfolute;  and  therefore  the  daughter ,"according  to  this  rufc^ 

is  intitled  to  the  thoufand  pounds  under  the  father's  will, 
r  ip  ]  Two  queftions  arife  under  the  will  of  the  mother,  firft,  with  • 

regard  to  the  fpecific  legacy  to  the  daughter,  and  fecondly,  with 
regard  to  the  furplus. 

I  am  of  opinion  that  the  latter  claufe  goes  to  the  whole,  and 
that  the  woxAsJbeJball  not  then  he  intitUd  to  any  part  of  fucb  lega» 
cies  as  I  have  herein  Uft  her^  being  fpoken  at  the  fame  time,  is  no 
more  a  relation  to  what  goes  before,  than  to  what  follows,  but  ^ 
is  equally  applicable  to  both. 
^^  But  it  has  been  objeded,  that  this  is  not  fuch  a  marriage  as 

cutorinthe  mo-  ^8  ^  brcadi  of  the  Condition,  becaufe  John  Graydon  the  executor  ' 
ther*t  will  it  de*  has  renounced,  and  never  took  out  adminiftration,  and  there**^ 
^^^l^^lr^x  ^°^  ^  ^^^  ^"  granted  only  with  the  will  annexed  to  Mr^ 

be adminiftrator,  ±tminViU. 

being  a  power 

not  annexed  to  bli  office,  but  independent  from  the  reil  of  hit  duty. 

Now  I  am  of  opinion  the  objection  is  not  well  grounded^ 

for  this  b  a  defcription  of  every  perfon,  who  (hall  be  admini* 

ftrator,  and  thtt  this  was  a  power  not  annexed  to  the  ofEce  o£ 

executor,  but  independent  from  the  reft  of  his  duty  as  executor* 

The  portion  an-      And  therefore,  upon  the  whole  of  this  part  of  the  cafe,  I  de-i 

^/  **/5^'*  clare  that  this  marriage  is  a  forfeiture  of  the  portion,  given  ua« 

WiU I.  forfeited.    ^^  ^^  ^jy  ^^  ^^  ^^^^  ^^  j^ 

(1)  ?eyt9m  v.   Bwry^    2   P.  W.  6a6.     Hervy^.  Afiout  ante  \  vol.  361. 
Jonei  V.  ^ffoUt^  1  Br:  Cha,  Rep.  529.         (2)  Reg.  Lib.  A.  1739.  fol.  I40» 
See  the  note  at  the  end  of  tlie.ca&  of 


in  the  Time  of  Lord  Chancellor  Hardwxcke.  ip 

Walton  Y.  Hoiisp  December  loth,  1739.  Cafe  17. 

WHERE  there  b  a  finglc  depofition  only,  againft  the  Ths  nit  that 
oath  of  a  defendant  in  his  anfwcr,  and  the  fads  denied  J°"  ^^  have  no 
In  the  anfwer,  are  equally  ftrong  with  thofe  that  arc  affirmed  evUen"/of  a  * 
by  the  depoCtion,  there  the  rule,  that  you  can  have  no  decree  finglc  witnefs  a- 
npon  fuch  fingle  evidence,  againft  the  defendant,  will  hold ;  5'*"^  ^^''^l'^' 

•  "^      .  P     1  /•  r         1  ant>  *»old3  only 

but  where,  as  in  the  prefent  cale,  there  are  a  great  many  con-  where  the  fj^t 
cumng  circumftances  that  ftrengthen  and  fupport  the  depofi- «*enicd  in  the  an- 
tion  of  thb  witiiefs,  it  docs  not  come  within  the  aforementioned  ftJ^^'^^oi'^Jhofe 

rule  (  l).  that  are  affirmed 

bythedcpoficioor 

(i)  Janf^n  V.  Rartf^  poft,  14O.     tH'm  Bifcoe.   i  Kf.  97.     Reech  v.  Kcnne^al,  I 

x.DoJJ,pofi.2j6.     Only  V.  ff^aUer,  pefi.  f^ef.    liy.      Petnbir  y.  MatUrs,   I   Bro, 

3701.407.     Le  Nn^i  v.   Lt  Nen/e^  poft,  Cba,  Rtf.^z. 
i  vol.  649,     1  AV".  66.  S.  C.     Jrnot  v. 

LjddallY.  Wejltm^  January  the  18th,   1739.  Cafe  l8i 

THERE  was  a  refervation  in  a  grant  of  an  eftate  by  th^^'^^ax-^/^  y^?!luZ 
crown,    of   tin,    lead,    and  all  royal  mines  witKin  the   y'     y^  ^' 

ptmiflcs.  '^ ^ 

Tbemafter  dates  it,  there  is  a  probability  that  there  are  fuch^^^,^^^^^^  ^^^/2^ 
ninci,  and  therefore  he  reports  the  plaintiff  Mr.  Lyddal  cannot  .,  ^  ^^  yy^ 
make  a  good  title.  ^     ^^^^ J^/ 

Tbe  exception  is,  that  the  mafter  is  miftakcn,  for  there  is  no      f  ao  ]  _  _Z- i 

eiiieiKe  of  fuch  mines,  or  even  a  probability  of  them. 

LoitD  Chancellor, 
I  am  of  opinion  the  exception  is  well  founded. 
This  is  one  of  the  cafes  of  willingnefs  and  unwIUingnefs  in  a 
pnthafer. 

It  is  the  buRnefs  of  this  court  to  carry  fuch  agreements  into  The  court  of 
execution,  and  muft  govern  itfelf  by  a  moral  certainty,  for  it  is  chancery,  in 
smpoffible  in  the  nature  of  things,  there  (hoUld  be  a  matheniati-  <=^^»"k  f^^^*- 

*^  .  f,  •     •  I  °  ments  into  exc- 

oi  certainty  oi  a  good  title*  cution,  govern 

themfelves  by  a 
moral  not  a  mathemiticai  certainty. 

No  pretence  that  there  has  been  any  fearch  for  royal  mipes 
for  1 1 1  years,  and,  upon  examination,  the  probability  is  great 
that  there  are  no  fuch  mines. 

There  are  often  fuggeftions  of  old  entails,  and  often  doubts     ^ 
%kat  iffuc  perfons  have  left,  whether  more,  or  fewer,  and  yet 
l&efe  were  never  allowed  to  be  objeftions  of  that  force,  as  to 
overturn  a  title  ta  an  eftate^ 

No  inftance  where  the  crown  has  only  a  bare  refervation  of  \9tere  the  crown 
Myal  mines^  without  any  right  of  entry,  that  it  can  grant  a  li-  has  only  a  b. re 

relenrauon  of 
Hfal  nunes,  they  csanot  gnat  a  licence  to  any  perlbn  to  come  upon  andther  man*!  eftate  and  i':arch  ix 
iik  ffliaea.    But  whea  miaet  are  once  opened,  they  can  reftrakn  the  owner  of  the  foil  from  working 
Aoftf  and  can  either  work  tbe  muaei  theAfdves,  or  grant  a  licence  ik  otbeu  to  work  them* 

Vol.  II.  C  ceoce 
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Ltd  DAL  L  ▼.  cence  to  any  perfon,  to  come  upon  another  man's  eftate,  and 
WtiTON.  Jig  ^p  i^jg  fy-|^  ^jjj  fcarch  for  fuch  mines ;  I  am  of  opinion 
there  is  no  fuch  power  in  the  crown,  and  likewife,  that  by  the 
royal  prerogative  of  mines,  they  have  even  no  fuch  power ;  for 
it  would  be  very  prejudicial,  if  the  crown  could  enter  into  a 
fubjedl's  lands,  or  grant  a  licence  to  work  the  mines ;  but;  when 
they  are  once  opened,  they  can  reftrain  the  owner  of  the  foil 
from  working  them,  and  can  either  work  them  thcmfelves,  or 
grant  a  licence  for  others  to  work  them. 

It  would  be  of  mifchievous  confequence,  to  allow  it  to  be  an 
obje£kion  to  a  title,  that  it  is  derived  under  a  grant  from  the 
crown,  in  which  there  is  a  refervation  of  fuch  mines,  efpeci- 
ally  as  all  grants  from  the  crown  have,  for  the  moft  part,  fuch 
a  general  refervation  •,  but  the  faft  in  the  prefent  cafe  is^  tliere 
has  never  been  in  exertion  of  tliis  right  in  a  fingle  inflance^ 
fince  the  grant,  and  no  probability  there  ever  will  (i), 

(l)  Re^.  Lib,  B.  1739.  fol.  205, 
V 

r  21  ]  Davis  v.  Davis,  January  the  26th,   1 739. 

Cafe  JO.     ^TT^HIS  caufe  came  before  the  court  upon  an  appeal  from  j 

'^'^^y^^^^^T^r  -*•     *  former  decree,    and  likewife   upon  exceptions  to  a.  3 

1^.4?^-^  ^^Nrnafter's  report.  •      1 

There   was   a  bill  brought  for    100/.   legacy,   againft   the   ^ 

defendant,  charged  by  a  will  upon  a  real  eftate,  the  reverfion  J 

of  which  belonged  to  the  defendant,   the  anfwer  denied  the«  ,\ 

whole  equity  of  the  bill,  but  was  reported  infufEcient, 

The  mafter  has  reported  the  fcvcral  procefl'es  regular  in  this    ' 
caufe,  exceptions  were  taken  to  this  part  of  his  report,  and  it   \ 
is  infifted  for  the  defendant,  there  is  a  material  irregularity  in^ 
the   prefent   cafe,    becaufe  the   procefs  has   never   been  duly  \ 
ferved,  and  no  endeavour  to  ferve  it  5  for  the  defendant  hat  / 
lived  for  twenty  years  in  one  place,  is  a  confiderable  farmer,    1 
has  appeared  publickly,  and  deals  publickly,  is  feifed  of  a  real  \ 
eftate  of  20/.  per  ann.  befides  renting  a  large  farm,  fo  that  he 
might  eafily  have  been  found. 
Upon  ffxcepd«nt       The  counfcl  for  the  defendant,  in  fupport  of  this  fa£l,  of- 
TOrtT^^ciMt  ^^^^^  ^°  ^^^^  affidavits  fubfequeut  to  the  nrafter's  report,  upon 
wad  affidavits      a  fuggcftion  that  the  plaintiffs*  were  made  but   the  evening 
made  fubfequcnt  before   the   mafter^s  report,    and   confequently  they  had  not 
Sil!ding^faffi.  ^™^  ^  anfwer  them  -,  but  Lord  Chancellor  would  not  allow 
davits  of  Che       them  to  be  read,  for  he  (aid,  this  would  be  determining  the 
»**^^jP*^»      matter  ex  poft  fa5fo. 

Ac'cvcning"be-  They  likcwife  infifted  for  the  defendant,  that  this  decree  is 
lore  the  report,  ex  parte y  for  the  defendant  has  yet  never  been  heard,  notwith- 
ftanding  he  has  put  in  an  anfwer  5  for  where  a  defendant  by  his 
anfwer  denies  the  whole  equity  of  a  bill,  though  upon  a  re- 
ference to  a  mafter  it  is  reported  infufficient,  yc?  it  is  fo  far  an 
anfwer,  that  a  bill  canaot  be  taken  ^rp  confejfo. 

3  la 


in  the  lime  of  Lord  Chamccilor  Hardwiceb.  si 

Infopport  of  thisdo£brinc,  the  cafe  oi  Hawkins  and  Crooke^  Davu  y. 
before  Lord  Chancellor  King^  on  an  appeal  from  the  Rolls,  ^a^"« 
1  Wms*  C56.  was  cited,  and  nvhat  materially  weighed  with  the 
mrt  in  that  cafe  waSy  the  cofts  being  paid  to  the  plaintiff y  *  upon 
the  defendant's  anfwer  being  reported  infufficient,  and  likewife 
Aefukpeena^s  being  taken  out  for  the  defendant's  putting  in  a 
better  anfwer,  fo  that  this  the  Court  faid  in  fome  meafure  does 
cllabGOi  it  as  an  anfwer. 

Lord  Chancellor,  [  22  I 

There  are  two  queilions  arlfe  in  this  cafe : 
Flrjl^  Whether  there  has  been  an  irregularity  in  ferving  the 
proccfles  ? 

Secondly,  Whether  there  is  error  in  the  judgment  of  the 
Court? 

The  J!r/J  comes  properly  before  the  Court  on  exceptions  to 
tlieinaflez^s  report,  in  certifying  that  the  procefles  of  this  caufo 
vere  regular. 

For  if  they  had  either  irregularly  iiTued,  or  had  been  irregu- 
larly ferved,  the  exception  is  well  founded* 

But  upon  hearing  the  afiidavits  on  the  plaintiff^s  behalf,  I 

am  of  opinion  that  the  matter's  report  is  right,  and  that  the 

exception  ought  to  be  over-ruled. 

L      It  is  moft  manifeft  in  this  cafe,  that  the  defendant  has  ab- 

I    {oooded,   and  that  he  went  armed;    it  is  faid  indeed  that  a 

lttb-£ork  and  hedge-bill  are  tools  of  his  trade,  but  the  queC- 

taa,  what  ufe  he  made  of  them  ?  if  to  prevent  his  being  ar- 

itld^  they  are  as  bad  weapons  as  a  fword  or  a  dagger,  and  is 

fiicfcaieafonable  terror,  as  may  deter  a  (heriflTs  oiBcer,  without 

kny  a  coward,  from  attempting  to  arreft. 

it  is  true,  iJF  a  procefs  of  outlawry  and  a  capias  utlagatum 
hnt  ifliied  irregularly,  and  there  has  been  no  attempt  to  ferve 
tkm,  the  Court  will  make  the  plaintiff  pay  cofts»  but  here  is 
00  pretence  for  a  complaint  of  this  fort  in  the  prefent  cafe. 

The  fecond  queftion,  is  upon  the  decree  that  has  been  made 
,  Ipm  the  hearing  of  this  caufe. 

'    And  this  is  a  very  confiderable  queftion,  with  regard  to  the 
Mchority  of  this  court,  and  the  execution  of  juftice  in  it. 

I  fliall  not  give  any  conclufive  opinion  in  this  point,  till  I  have 
CDafalted  the  Mailer  of  the  Rolls  \  for  unlefs  fome  method  can 
be  found  to  remedy  this  inconvenience,  any  defendant  may 
;diidc  the  juftice  of  me  court. 

Thepra£lical  regifter  is  not  a  book  of  authority,  but  it  is  Thcpmaical 
better  colleaed  than  moft  of  the  kind.     Vide  title  Sequeftrati<m^  regifter  in  chm. 

tn^  328 » 330.  book. 

A  plaintiff  is  not  to  be  told,  becaufe  he  has  a  fequeftration      r  2^  1 
accuted  againft  a  defendant,  for  not  putting  in  his  anfwer.  After  ^cwit  or » 

real  c/i^te  are 
liouA  upon  t  ie^aeibatioii  for  want  of  aa  anfwer,  the  pUintift*  may  ftUl  proceed  till  he  has  xw(  tho  biU 

.*  M  ^.  Mi.  Fmre  fFUHem  !a  bit  report  of  the  cafe  hu  omitted  to  mestlon  this 

C  2  an4 
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Datist.      and  goods  or  real  cftatc  arc  feizcd  upon  the  fequeftration,  th^ 
^^"*       he  muft  ftop  there,  for  he  may  (till  proceed  in  tliis  court,  till  h 
has  got  the  bill  to  be  taken  pro  confejfo. 

The  principal  qucftion  is,  whether  the  Court  can  take  a  bi 
pro  confejfb^  where  an  anfwer  has  been  put  in  which  is  rcportc 
infuflicient. 
Th«  procecdingB  Now  confider  the  proceedings  of  this  couit,  compared  wit 
in  this  court  trc  others;  they  have  been  formed  according  to  the  courfe  of  th 
ingto the arar'fc  ^^^^^  ^^^  *^  ^^^^  refpcfts,  and  analagous  to  the  common  lau 
of  the  civil  law  in  Others. 

in  fome  refpe£ls, 

and  the  common  Isw  m  others* 

The  ecclefiaftical  courts  proceed  no  further  than  excommn 
nication,  for  contempt,  the  caufe  is  at  a  fland  till  that  cenfun 
b  removed. 
There  can  be  no  ^^  common  law  there  are  two  defaults,  one  for  want  o 
judgment  in  appeaiance,  and  the  other  for  want  of  pleading,  and  for  thi; 
chief  at  com-  ^j^^  defendant  may  be  outlawed,  but  then  theie  can  be  n( 
default;  but af.  judgment  in  chief;  but  after  the  eflatcs  and  goods  arc  feize( 
ter  a  feixurc  on  upon  a  capias  utlagaium^  you  muft  go  into  a  court  of  revenue 
#ir«fiSjc*'remedy  ^"^  ^^  *  ^^*^  ^"  ^^  name  of  the  Attorney  General^  at  the  relatioi 
lies  in  a  court  of  cf  the  plaintifF,  you  may  have  a  decree  for  thefe  goc)ds>  a 
fevenue.  ^  j^afe  of  the  defendant's  lands  from  that  court. 

The  aft  of  the  5th  of  George  the  Second,  ch.  25.  empower 

the  plaintifF  to  go  on  as  well  upon  a  fequeftration  for  not  ap 

pearing,    as  upon  a  fequeftration  for  not  complying  with   1 

decree,  which  could  not  be  done  in  equity  till  tlien ;  for,  sc 

cording  to  the  i^feEl.  of  that  aft,  "  where  perfons  do  not  etiit. 

**  an  appearance  within  the   ufual  time,  after  a  fubpocna  ifl'ucj 

**  and  is  juftly  fufpefted  to  abfcond  to  avoid  the  procefs,  iha 

**  the  court  out  of  which  fuch  procefs  ifl'ues,  is  to  fix  a  da; 

**  for  his  appearance^  to  be  infcrted  in  the  London  Gazette^  an< 

**  publiflied  on  the  Lord's  day  in  tlie  parifli  church  of  the  dc 

'*  fendant;    and  a  copy  of  the  order  of  the  court  is  to  b 

"  pofted  up  at  fome  publick  place  at  the  Royal  Exchange  11 

'*  London ;  and  on  the  defendant's  not  appearing  within  the  tim 

•*  limited  by  the  court;  the  court  may  order  the  plaintiff's  bi 

**  to  be  taken  pro  conjeffb^  his  efFefts  or  eilate  to  be  fequefterec 

<*  and  the  plaintifiTs  demand  to  be  fatisficd  out  of  the  eftate  c 

**  efFefts  fo  feqoeftered.** 

In  courts  of  law       ^^  courts  of  common  law,  where  there  is  no  plea  put  in  s 

where  there  is     all,    the  judgment  is  by  nil  dicit\    but  if  a  plea  be  put  ii 

nopica,judg-     though  ever  fo  imperfeft,  there  cannot  be  a  judgment  nil  did 

!koV,  if  In'xm-    ^^^  plaintiff  muft  demur ;  and  if  the  demurrer  is  allowed,  the 

pcrfcft  plea,  the  the  plaintifF  has  judgment,  becaufe  the  pica  or  anfwer  of  th 

dS^utfaS"if      «^€fendant  (for  the  word  anfwer  is  equally  ufed  at  law  as  i 

allowed,  then  he  equity)  is  infufHcient. 

has  judgment, 

becaufe  the  plea  ii  lufufficicAt. 


in  the  Time  of  Lord  ChanceHor  Hardwickb.  i:| 

So  in  equity  the  taking  a  bill  pro  confejfo^  is  analogous  to  taking  P^vjf  y. 
tic  declaration  for  true,  where  the  plea  or  anfwer  of  the  de-  ^'^ ''!!]. 
fendant  is  infufficient.  abTplLonf^ 

Is  arjalogous  to 
taking  a  declaration  for  true  at  law 

Why  is  not  taking  a  bill  pro  confeffb^  when  an  anfwer  is  re- 
j»ned  infu{Ecient»  equally  jufl,  as  taking  a  declaration  for  true, 
where  the  plea  fails ;  for  if  a  plea  upon  arguing  the  demurrer 
i$  found  infuffieienty  unlefs  the  defendant  put  in  a  better  plea, 
tk  plaintiff  (hall  have  judgment  in  chief  ( i }  ? 

Though  in  equity  you  cannot  demur  becaufe  an  anfwer  is  in-  Taking  except 
fufficient,  yet  taking  exceptions  to  it  before  a  Mailer,  is  tanta-  ^op^^o  an  infuf. 
mount  to  a  demurrer  upon  an  iniumcient  plea.  is  tantamount  ta 

What  mud  the  plaintiff  do  in  fuch  a  cafe  ?  Can  he  r^ply  to  a  demurrer  at 
an  anfwer  that  has  been  reported  infufficient,  and  is  full  of  ab-  ^** 
furditics  and  inconfiilencies  ?  he  muft  injure  himfclf  by  fuch  a 
replf,  and  therefore  the  court  will  not  oblige  him  to  it. 

A  plaintiff  cannot  have  the  fame  benefit,  in  carrying  on  the 
icveral  procefTcs  upon  a  contempt  of  tlie  defendant,  before  the 
hearing,  as  upon  an  abfolute  decree ;  for,  in  this  latter  cafe,  the 
pbintiff  after  the  proceffes  have  been  executed,  and  goods  and 
cikue  fequeflered  under  them,  may  have  both  applied  to  fatisfy 
Us  demand,  which  he  cannot  have  upon  procefi^s  for  contempt 
nlf,  and  therefore  there  is  a  material  and  effential  diflerence 
between  the  two. 

Thcfe  are  the  things  which  (lick  with  me  as  to  the  principal    • 
pout. 

Ai  to  the  cafe  which  has  been  mentioned  before  Lord  King^  The  cafe  of 
/was  of  counfel  in  it,  and  I  believe  I  may  venture  upon  my  ^fw^wxv.Cnwii 
memory  to  fay,  that  the  bar  were  not  fatisfied  with  the  rea(pn.  ch^ciiorArwr, 
ing  of  that  cafe  j  for  I  do  not  underftand  how  receiving*  cofts  the.  thofdorgg 
raon  a  Mailer's  reporting  an  anfwer  infufficient,  can  be  faid  to  ^*  Second,  is 

iJ  ^        •     c  ?•  r  \      r  ,     \  not  determined 

vt  accepting  it  for  an  aniwer  m  any  fort  whatfoever  [2).  upon  (atisfa^ory 

^^  reafoiis,  forre- 

fD?ia|  co^  u{K>n  a  |tfafter's  reporting  an  aniwer  infuf^cient,  is  by  no  means  accepting  it  for  an  anfwer* 

Befides,  in  that  cafe  there  was  a  third  anfwer  (which  had 
never  been  referred  for  infufficiency)  upon  the  records  of  the 
court ;  this  was  a  material  circumdance,  for  that  anfwer  (land- 
ing as  it  did,  the  court  would  not  e^^amine  whether  it  was  fuf^ 
fioent  or  not. 

Where  there  has  been  an  amended  bill,  as  in  the  prcfcnt       C  25  ] 
cafe,  and  no  anfwer  put  in  to  it,  then  the  quedion  is,  whether  tord  Hard^wich 
Ac  pbintiff  will  not  be  intitlcd  to  a  decree  pro  confejfo^  ab-  JJJ^^**  ** 
flraded  from  any  proceedings  in  the  original  caufc.  where  there  !• 

an  amenucd  bill, 
•ii  Aft  aoTwer  to  Jt»  the  plaindff  is  intitled  to  a^  decree  ^0  tonfejfo^  abftra£led  from  any  procaedin^s  io 
dbe  ocigiiaal  caiafe. 

(0  See  Jterga-vemvf  v.  Abergavenny ^         (2)  See  Lord  King^%  Order,  %  C^x^ 
4^.  4f6,//.  1.     ^  ^'  ^*.  179//.  5.     ^*  ^-  SS9«  »•  «• 
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Daw  t.  If  the  plaintiff  fliould  not  be  intitled  to  fuch  a  decree  under 

^^**'  thefe  circumftanccs,  then  the  authority  of  this  court  is  very  de- 
fedive,  and  the  juftice  of  it  may  be  eluded;  but  I  will  not 
give  any  judgment  now,  and,  in  the  mean  time,  will  order  pre- 
cedents to  be  fearched  ( i  )• 

N.  B.  This  matter  never  received  any  determination,  the 
parties  having  entred  into  an  agreement  to  withdraw  the  ap- 
peal, and  affirm  the  decree,  which  agreement  was  made  aa 
order  of  court  the  loth  oi  Decetnber^  1741* 

(1)   See  HijftoM  v.  Robin/on,  4  Fi».  446.  pL  2. 

Cafe  20.  Walmejley  verfus  Beothy  Jwie  the  iptli,  1739* 

S. C.  cited rfifw  ^APHET  Croohj  in  the  year  1728,  being  under  feveral 
S.^I  cited!  J  profccutions  of  a  criminal  nature  in  the  court  of  Ring's 
v^^  380.  Bench  for  perjury  and  forgery,  employed  the  defendant  Bootl^ 

S.c.  cited  1  JI5  j^Js  attorney,  who  (after  many  fruitlefs  endeavours  of  CreA 
sfcHaf^sCba.  himfclf  to  get  bail)  by  his  diligence  found  out  two  perfons 
J^fp'A7S'  to  be  bound  with  Cr^ffit  in  a  recognizance  in  very  large  fums^ 

^"^8  '1^^*'  *"  ^"^  ^"  ^^  courfe  of  tliefe  tranfaSions  the  time  of  the  defend- 
dcr\*prof "vfution  ant  was  principally  taken  up  for  many  weeks :  in  this  inter* 
ior  perjury  and  yal  he  drcw  the  wiU  of  Cr9oky  who  gave  inftru£lions  for  k 
^^7M7n^lt  himfclf  in  writing,  in  which,  with  his  own  hand,  he  direded 
mt  hit  attorney  a  legacy  of  looo/.  to  the  defendant,  and  500/.  a-piece  tQ 
to  get  l>tii,  which  (j^^  \^^\\.  the  will  was  prepared  by  the  defendant,  and  cxc- 
lnVy»^dJr-  cutedby  Crook  \  and,  after  this,  at  the  requeft  of  the  defend* 
ing  this  trauif.  ant,  Crook  gives  him  a  bond  for  the  fecurity  of  his  legacy,  in 
^*J^»  *-n^  h  ^hich  there  was  a  condition  in  the  words  following,  or  to 
diwacd^  I'e^y  this  cffcft,  that  "  Whereas  Join  Booth  has  been  ferviceable  to 
•f  1000  A  to  the  ««  Japhct  Crook  in  feveral  caufes,  and  ftill  continues  to  be  fo, 

^^t^^'\^to  "  -^"^^  ^^^  ^*'^  ^^^*^  ^^"^^  ^^^^  thoroughly  fenfible  of  his 
the  biul,"  and  af-  '^  fcrvices  and  favours,  if  the  faid  Japhet  Crook  fhall  leave  to 
fefwardt  the  de-  <«  the  faid  John  Booth  a-  legacy  of  loco/.  then  the  obligation 
WforSefe-  "  <ha»  ^  "^^^^^  othcrwife  to  (land  in  full  force."  Cwi  afc 
curity  of  his  le-  terwards  revoked  this  will,  and,  by  another  will,  appoints  Mary 
gacyt  Crok%f-    ly^almeftes  executrix,  and  makes  her  reCduary  legatee,  by  which 

teiwards  revokes  «,^'..ij  i  ^o*/ 

this  will,  and  by  fhe  bccomcs  mtitled  to  17,000/. 

anoth.:r  appoints 

the  plainiiii  executrix,  and  makes  her  rcfiduary  legatee ;  aitter  the  death  of  the  teftator,  the  de/eadaa^ 
brings  an  ad^ion  on  his  bond,  and  has  a  verdi£l  and  judgment  i  a  bill  brought  to  be  relieved  sgainft  it  kg 
liraud  }  Crmk  living  fix  years  after  giving  the  bond,  and  not  atUroptii>|  to  be  relieved.  Lord  Umrdwkk^ 
decreed  for  the  defendant. 


4^^ 


t  26  ]  The  legacy  to  Booth  under  the  former  is  omitted  in  the  new 

^      >;^        will,  the   teilator  declaring  in   this   will,    that   the   procuring 
^^  ^^        that  legacy  from  him,  was  by  impofition:  Crook  died  in   1734, 
^^^^^^^^^^^^and  fomc  time  after  Mary  intermarried  with  one   Walmejley^ 
'i^^^-^^^^^^^g.j^\^^^  whom  Booth  hronght  an  aftion  upon  the  bond,  and  had 

« : a  verdift  and  judgment,  and  a  bill  is  filed  here  by  Mary  and 

0^^^^^^>i^^»^^Y     her  hufband  to  be  relieved  againft  it  as  obtained  by  fraud  an4 
^^^^  impofition* 


in  the  Time  of  Lord  Chancellor  Hardwicki.  26 

Lord  Chakcrllor,  Wxtuxitsr 

This  IS  one  of  thofe  kind  of  bonds,  which  the  court  muft  dif-     ^'  Booth. 
like  at  the  firft  appearance  ;  but  notwithftanding  there  muit  be 
fome  circumftances  of  frauds  or  a  want  of  confideration^  to  in* 
dace  me  to  lay  it  afide. 

Now  upon  the  circumftances  of  the  cafe,  and  upon  the  recital 
of  the  bond,  I  mufl:  take  this  to  be  a  voluntary  bond ;  for  though 
here  is  a  mention  of  fervices,  yet  they  are  not  fuch  as  will  create 
a  debt,  or  a  raluabie  confideration ;  nor  are  they  fuch  as  will 
nuke  it,  in  its  nature,  a  demand,  or  what  the  law  calls  a  valua<« 
ble  confideration. 

I  ihould  have  thought  it  a  much  ftronger  cafe,  had  it  been  for 
payment  of  money  at  a  certain  day,  but  this  is  to  be  paid  futurely 
by  an  executor :  Now  Crook  might  not  leave  aiTets ;  for  though  in  ^ 

fcficient  circumftances  at  the  time  of  giving  the  bond,  yet  he 
ffiigbt  have  contrived  it  fo  ds  to  have  no  aifets  at  his  death ;  and 
it  is  truly  faid,  that  fuch  a  bond,  according  to  the  cafe  in  Lord 
Harcour?^  time,  (hall  be  poftponed  to  all  debts  whatfoever,  even 
fifflpte  contrail  ones,  fo  that  this  can  by  no  means  be  a  fecurity 
for  money. 

It  has  been  infifted  on,  that  as  this  perfon  ftood  in  no  othef 
fi^  than  an  attorney  to  Crook^  he  cannot  intitle  himfelf  to  the 

To  be  fure  It  is  extremely  wrong  in  an  attorney  to  take  bonds  An-attoraef 

forlienices^  but  if  a  client^  with  his  eyes  open,  will  give  fuch  ought  not  to  takt 

a  bond,  it  would  be  eoine  too  far  to  fay  fuch  a  bond  is  abfo-  *,*»»^  ^ffc^- 
I.-Iu^-j  6       6  /  vices,  but  If  a 

maj  foid.  client  wUl  give 

him  one  of  his  own  accord,  it  it  not  abfolutely  void* 

This  cafe  has  been  compared  to  that  of  young  heirs  in  diftrefs 
for  money  in  the  life-time  of  the  father ;  but  I  do  not  think  this 
comes  up  to  the  prefent  cafe,  for  there  the  court  prcfumes  weak- 
nefs  in  the  perfon,  and  upon  tliat  confideration  relieves;  but 
there  is  no  pretence  for  it  here,  for  Japhet  Crook  was  more  Jikely 
U w^Cy  than  to  be  impofed  upon  {\)\  and  yet  if  there  had  been 
the  flighted  evidence  of  impofition  upon  Crook^  I  (hould  make 
nofcruple  of  relieving  againft  this  bond. 

The  length  of  time  that  Crook  lived  after  the  executing  of  this 
bond,  is  certainly  a  ftrong  circumftance  in  favour  of  the  de- 
fendant.  Why  did  not  Crook^  if  he  thought  himfelf  aggrieved,  £  27  J 
m  fix  years  bring  a  bill  to  be  relieved,  for  he  had  the  fame  equity 
which  the  executrix  fets  up  now  by  the  prefent  bill  ?  Upon  the 
whole,  I  am  of  opinion,  on  the  circumftances  of  this  cafe,  that 
the  bond  cannot  be  relieved  againft,  and  that  the  injundtioa 
which  was  to  ftay  the  proceedings  at  law  muft  be  diffolved, 

(l)  Sec  ante  i  vol.  334.  but  fcc/j/?.  29» 
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The  ftatutt  of 

lays  dowa  cer- 
tain rulci  for  re- 


If^aiincjley  verfus  Booth. 

May  the  ad,  1741.     In  the  Paper  of  Rchcarings. 

Lord  Chancellor, 
Lord  Hltr^wJf »r.      This  is  a  cafe  of  a  good  deal  of  confequence,  and  I  am 
?n£n:hcard'^rct'  trcmely  glad  that  I  have  an  opportunity  of  rc-confidcring  i 
verfcdhii former  the  manner  it  dcfervcs- 

^«^ree.  I  believe  I  did  fay  at  the  former  hearing,  that  it  would  ht 

{g^i^^L^  ^  wiZA^^^  cxtraoidinary  thing  if  the  reprefcntativcs  of  Jtiphet  Crcok  fhc 
^x^,^^^^^^^^^. prevail  to  fet  afide  a  bond  fraudulently  obtained,  and  by  in- 
f^  c*'*7~  /  fitioT  upon  a  man,  whofe  charadler  for  art  and  cunning  wa 
well  cftablilhed  in  the  world. 

But  upon  this  cafe  being  re-argued  and  re-conGdered,  I 
thoroughly  convinced  that  my  former  decree  v^as  wrong. 

The  firft  confidcration  arifes  upo;i  the  general  nature  of 
bond,  as  it  was  obtained  by  an  attorney  from  his  client,  w 
the  client  wad  under  criminal  profecutions :  I  think  this 
very  material  ingredient  in  the  cafe,  and  are  the  principal  groi 
I  go  upon  in  giving  judgment  in  this  cafe. 

Attomies  and  foncitors,  cfpecially  fmce  the  late  a£l  of 

liament,  2  Geo.  2.  f.  23.  have  been  confidered  as  officers  of 

tice,  and  they  have  dated  fees  allotted  them,  which  they  01 

guiating  the  be-  ^ot  to  cxcccd  ;  and  therefore  in  all  courts,  but  more  efpcc 

A?Mandfoiciror8  **^  courts  of  law,  there  are  certain  rules  for  regulating  theii 

with  rfgird  «o     haviour  with  regard  to  their  clients. 

^eir  clients.  Upon  this  ground,  if  a  man  retains  an  attorney  to  appeal 

niy  is  retained  to  him,  and  he  does  not  appear  accordingly,  the  court  will  pu 
appear,  ana  does  liini  for  it ;  and  ou  the  other  fide,  ^ley  will  not  fufFer  a  pe 
will  pinXhim   ^^^  ^^^  made  choice  of  an  attorney  in  a  caufe  to  change 
for  itj  anattor-  witho.ut  thc  exprcfs  leave  of  the  court, 

ney  once  chofcn 

cannoi  be  changed  without  leave  of  the  couit* 

The  court  win         The  confcquencc  of  this  is,  that  there  is  a  ftrong  alllanc< 

relieve  a  client      ^  *  i  i  •         i*  i  ii-         • 

ag^inftthecxtor-  twecu  an  attorney  and  his  chent,  and  a  great  obligation  1 

tionofanHttor-    the  attorney  to  take  care  of  his  client's  intcrell ;  and  the  c 

will  relieve  a  client  againft  -the  extortion  of  an  attorney. 

This  is  the  general  rule  •,  let  us  now  confider  thc  prcfent 

Thft  defendant  Mr.  Bccth  does  not  pretend  to  fiy  tha 

had  the  leaft  acquaintance  with  Japhet  Ctook  till  Ocfober  i 

and  very  little  bvifinefs  appears  to  have  been  done  from 

time  till  the  giving  the  bond;  and  allowing  that   all  fee 

paid,  and  every  thing  admitted  befides  that  could  be   cha 

for  the  moft  trifling  attendances  during  thc  period  from  : 

to  the  time  of  the  bond,  it  is  not  pretended  thcie  was  any  ] 

than  26  /.  due  to  the  defendant  at  the  time  of  the  execution  oj 

Japhet  Crook  was  then  under  profccution  for  t'AO  diffi 

ciFences  of  a  very  heinous  nature,  one  for  forgery,  and  an< 


cy(i). 
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(l)  Vide  Diofers^  Company  v.  Davis,  pofl.  295.     Zaundcrfon  v.  Glaji^  poll,  a 


in  the  Time  of  Lord  Chancellor  HARD^iricKE*  ; § 

fer  perjury,  for  which  he  afterwards  fuffered  as  he  defervcd:  WAtMiitmr 
and  under  thcfc  circumftanccs  to  be  furc  it  concerned  him  very  ^'  ^^'^'*  . 
much  to  find  out  perfons  who  would  be  bail  for  him. 

There  are  a  great  many  people,  without  doubt,  that  bring  dif-  ' 

trefs  upon  themfelyes ;  but  while  they  are  in  fuch  a  fituation,  it 
does  not  make  the  leaft  difference,  whether  this  diftrefs  came 
upon  dicm  through  their  fault  or  their  misfortune. 

While  Japket  Crook  was  in  this   deplorable  condition,  the 

defendant  draws  his  will,  and  gives  himfelf  a  legacy  of  iooo/« 

This  is  no  very  favourable  circumftance,  that  an  attorney  who 

draws  the  will  of  a  perfon  in  fuch  a  fituation  fhould  take  the 

advantage,  and  fecure  to  himfelf  a  legacy  of  looo  /.  and,  brfides 

tie  inferring  the  legacy  in  the  will,  it  is  canied  much  further, 

and  Japbet  Crook  is  prevailed  upon  by  the  defendant  to  give  him 

a  bond,  reciting  many  and  faithful  ferviccs,  and  particularly  the 

procuring  bail  on  the  criminal  profecutions,  and  tlie  bond  to 

remain  in  full  force  till  the  executors  of  Japhet  Crook  fhall  pay 

to  the  defendant  the  fum  of  looo  /.  in  fix  months  from  the  tef- 

tator's  death  \  fo  that  by  this  means  the  mopey  is  fecured,  and 

it  is,  to  all  intents  and  purpofes,  made  irrevocable. 

It  has  been  faid  by  Mr.  Chute^  that  this  is  only  a  legacy  given 
widi  a  preference ;  but  it  differs  very  materially  from  fuch  a  le- 
IKji  liecaufe  Japbet  Crook  has  bound  himfelf  in  a  bond,  wliich 
Bakes  ir  a  debt,  and  irrevocable. 

Upon  thefe  confiderations,  and  attended  with  fuch  circunv- 
ftam,  the  defendant  appears  in  a  very  unfavourable  light  to 

Tia  cafe  has  been  compared,  in  the  firfl  place,  to  the  de- 
/laoding  of  young  and  improvident  heirs,  where  the  court  re- 
veres upon  general  principles  of  mifchief  to  the  publick,  with- 
out requiring  particular  evidence  of  a£tual  impofition  upon  them, 
as  they  arc  cafes  of  general  concern ;  they  alfo  give  relief,  be-  [  *9  J 
aufe  the  circumflances  and  fituation  of  the  young  perfons  at 
the  time  of  tlie  agreement  make  them  extremely  liable  to  impo- 
£tions  (i). 

Now  confider  the  condition  of  Japket  Crook  at  the  time  of  en- 
tering into  this  bond ;  he  was  under  very  fevere  profecutions, 
iof  very  heinous  offences,  and,  in  fuch  a  cafe,  was  obliged  to 
call  in  an  attorney  to  his  afliitance. 

It  has  been  faid  that  Japket  Crook  was  a  very  cunning  fellow, 
and  a  very  great  knave,  and  I  believe  it  to  be  true  ;  but  the 
court  muft  not  confider  the  particular  circumflances  of  the  man, 
but  the  cafe  in  general  (2) ;  for  a  perfon  may  be  profecuted  for 
Acfe  very  crimes,  and  yet  be  innocent ;  and  it  would  be  very 
Bifchievous  if  there  was  any  encouragement  given  to  an  undue 
advantage  taken  of  another  under  fuch  circumflances. 

The  next  cafe  to  which  it  has  been  compared  are  marriage-bro- 
0{^ bonds,  which  have  fome  fimilitude,  though  not  entirely  fo(3  )• 

TTic  next  was  the  cafe  of  mortgages,  as  where  a  perfon  takes 
At  advantage  of  another's  necedities,  and  fecures  to  himfelf  an 

(0  ^fJ.'  3^'     (*)  ^^^  ^"'f  *^«     (3)  ^'^'^^k  ^*  4>hy^^  P^ft-  3  vol.  566. 

exorbitant 
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WALMxstxT   exorbitant  intcrcft ;    in  which  inftance,   the  court  will  fct  i 
V.  Booth.     ^^^^^  j£  j^^  ^^^^  ^^^  unjuft  gain  to  himfclf,  though  it  be  not  don^ 
in  the  bare-faced  way  of  intereft,  but  in  fome  other  (l)ape. 

What  is  the  general  rule  the  court  goes  upon  ?  why  the  per 
fon's  being  in  fuch  circumftances  that  anybody  might  have  takci 
the  advantage  of  him,  and  here  the  court  will  not  allow  A.  an' 
more  than  B.  to  get  an  illegal  benefit  to  himfelf. 

SO)  in  this  cafe,  Japhet  Crook  was  no  more  under  an  obliga- 
tion to  employ  the  defendant  as  his  attorney  than  any  other. 

I  think  the  cafe  is  ftronger  between  attornies  and  their  clientSi 
than  any  of  the  cafes  that  it  has  been  compared  with  by  the 
counfel. 

Becaufe  all  the  courts,  both  of  law  and  equity,  order  their 
bills  to  be  taxed  :  and  there  are  a  number  of  cafes  in  this  court, 
where  a  client,  unaflifted  by  an  attorney,  has  paid  a  law  bill, 
and  accepted  of  a  receipt  for  it,  and  yet  has  been  allowed  to  open 
the  whole  account  notwithdanding,  and  to  take  exceptions  to 
any  improper  or  extravagant  charge  in  the  attorney's  bill. 
I^oity  will  order      Nay,  even  if  a  client  has  given  an  attorney  a  bond  or  mort* 
aaattomey*sbiU  gracre  to  fecure  the  pavmcnt  of  what  was  charccd  to  be  due  to 
he  has  a  mort-       *^"^  ^^  account  of  a  law-fuit,  the  courts  of  equity  have  relieved 
gage  to  fecure     the  client,  and  ordered  the  bill  to  be  taxed. 
«hc  payment  of       And  what  is  the  reafon  the  court  goes  upon,  in  fuch  deterroi- 
/ •\o  1      "^^"O'^  ^  "^l^y»  the  great  power  and  influence  that  an  attorney  hat 
*•  "^  over,  his  client. 

Now,  confider  the  prefent  cafe  \  here  is  an  extravagant  re- 
ward  given  for  fervices,  and  the  court,  if  they  had  allowed  the 
legacy,  would,  in  the  firft  place,  have  direded  the  Mafter  to 
inquire  what  thefe  fervices  were,  and  whether  they  were  in  any 
proportion  adequate  to  the  reward. 

Thefe  two  cafes  have  been  put  by  counfel :  that  after  a  fuit 
is  finiihed,  if  a  bond  is  given  to  an  attorney,  to  fecure  to  him 
fome  reward  for  his  merit  and  fervice  in  a  caufe  \  or  if  after  a 
marriage  had,  a  fecurity  is  given  to  a  pcrfon  who  was  inftru- 
mental  in  procuring  the  match,  for  a  confiderable  fum  as  a  re- 
ward, that  this  court  would  have  fupported  them  as  juft  demands. 
Thefe  are  certainly  very  different  cafes  from  the  prefent,  but 
I  do  not  know,  that,  even  in  thefe,  tliere  has  ever  been  any  de- 
termination. 

But  the  bond  here  does  not  import  any  thing  of  this  kind,  for 
It  only  recites  fome  pad  fervices,  which  were  immaterial  and 
trifling  ;  but  the  principal  confideration  is  for  any  future  fervices 
he  may  be  ready  to  do  him. 

To  be  fure,  after  a  fuit  is  intirely  at  an  end,  a  client  may  give 
an  attorney  a  reward  for  fervices,  over  and  above  his  legal  fees  (  2)  * 
•  Thefe  are  my  reafons  with  regard  to  the  publick  5  but  there 

are  other  re»fons  that  weigh  with  me  in  this  cafe. 

The  defendant  has  faid  in  his  anfwcr,  that  this  is  a  voluntary 
bond,  but  tlien  he  has  likewife  fet  forth  the  reafonable  motives 

(1)  Drapers'  Companj  v.  DayU,  poft,  295.     (2)  Qldbam  v.  HtnJ,  2  Ycf.  259. 

which 
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vUch  might  induce  Japbtt  Crook  to  give  this  bond ;  namely,  Waimh t«r 

the  many  and  frequent  fervices  the  defendant  had  done.  ^'  Booth, 

Now  urhat  are  they  ?  only  the  few  tranfaftions  from  O^oier 

1728,  to  the  time  the  bond  bears  date. 
This  is  a  faife  recital ;  and  (hews  likewife,  that  there  is  fome 

impofition,  and  an  undue  advantage  taken  of  Japhet  Crook's  ne- 

ceffitics* 

There  is  another  circumftancc  too  \  it  appears  that  the  bail 
W2S  given  upon  the  certiorari  the  very  day  the  bond  was  given, 
jbS  ata  period  of  time  when  Japbet  Crook  muil  have  gone  to  ^[  3'  < 
inibn,  or  put  in  bail ;  I  do  not  enter  into  the  confidcration  of 
liiried  bail,  becaufe  it  does  not  appear  what  was  the  nature  of 
dus  bail. 

Now  what  is  the  defendant's  merit  as  to  this  bail  ?  It  does  not 
ib  much  as  appear  that  he  gave  any  counter  fecurity  to  the  bail, 
b  that  he  has  done  nothing  more  than  what  every  attorney  does 
in  the  common  cafes  of  bail. 

Upon  the  whole,  I  am  of  opinion  that  the  court  ought  to  pay 
no  regard  to  fuch  a  bond,  as  it  might  be  attended  with  bad  con- 
fequenccs,  by  encouraging  attornies,  after  they  have  got  into  the 
feaets  of  their  clients,  to  extort  from  them  unreafonable  rewards 
iDthemfelves  (f). 

The  quellion  is,  whether  this  bond  may  ftand  as  a  fecurity 
fai  {xh  fervices  as  the  defendant  has  really  done,  and  for  fuch 

faunds  as  are  really  due. 
And  as  the  plaintiff  fubmits  itihould,  I  do  not  fee  anyreafon 

vhy  the  court  fhould  interpofe. 
Bot  I  (hall  give  direftions  to  the  Maftcr  to  inquire  what  ex- 

tevfiEnary  fervices  the  defendant  has  done  to  intitle  him  to  any 
icvard,  and  what  is  juftly  due  for  fees ;  and  Iiis  Lord(hip  made 
an  order  accordingly. 

(1)  Vide  OUham  v.  HanJ,  2  Vcf.   259.     Hylm  v.  Hyltojty  2  Vcf.  549. 


SimpfonyetiM^Vaughan^  February  I,  llXQ*  Cafe  21. 

"  *  ^  '^^  S.C  cited!  Ve4 

101. 

A  Bill  was  brought  by  the  obligee  in  a  bond  againft  Vaughan  a  tradcfmin 
the  reprefenutive  of  Nut ^  who  was  a  co-obligor  with  Baker.  JSJ^oV^ab^^, 

fills  up  one  from 
JLmdB^toC  in  which  the  obligon  are  only  jointly  bound;  one  of  them  it  dead,  and  the  queftioa 
«Bs>  vfaedier  the  iunrivor  Is  anfwerablc  for  the  whole  money,    n*  cmrt  rdmftd  vfcm  tbt  wuftskt,      ^ 

The  bond  was  dated  the  i8th  of  September  1730,  and  filled  up  ,  •   ^Z^^^^-  ^ 

kf  Baker^  one  of  the  co-obligors,  as  follows :  '^^  '^      '^ 

"  John  Nut  and  Jofipb  Baker  are  held  and  firmly  bound  in      ^ ^<*       /^^ 

*  Ae  fum  of  4000  /.  for  which  payment  juftly  to  be  made,  we    '    r? '^^>-    ^- 
•*  bind  ourfelves,  our  heirs,  executors  and  adminiftrators.  •^*^'*^^^'^^^ 

"  The  condition  of  this  obligation  is  fuch,  that  if  the  above  jg  ^   <^^  c-^'^ 

•  bounden  John  Nut  and  Jofepb  Baker,  their  heirs,  isfc.  do  well  ^  j)T^  y^ 
*and  truly  par  the  fum  of  aooo/.  then  this  obligation  to  be         '     ~-:^ 

•void/'  ^*^^  -y^^y^-^ 

It      ^ 
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SmrtoK  If  was  recited  in  the  bond  that  Nut  and  Baher  viQXt  partnerfi 

▼.  Vawcbak.        j^^^^  ^j^^  j^  j^^^^     j^^j^^^  pofleffed  all  the  joint  effeds,  ar 

fu^J'^tyt^  tr  /anz4^  ^^^  months  after  the  death  of  Nut  became  a  bankrupt. 
*^'  ^       >/"  w      '^^^  plaintiff  fuggefts  by  his  bill,  that  as  the  bond  was  filk 
]_Ji_       ' '  VP  by  Baher^  that  omitting  feverally  bound,  was  done  fraudi 
^!L^^k^^£^  ^^^^^^^^^*   ^^  through  ignorance  and   miftake  ;  and  therefore  I 
^^  y  ^^^^^^^/y^^ught  to  be  relieved,  either  on  tlje  point  of  iraud,  or  that 
'  >^      ^1  the  reprefentative  of  Nut  confefles  aflets  by  his  anfwer,  his  dc 

ought  to  be  fatisficd  out  of  the  faid  aflets ;  for  the  dcfenda 
Vaugkan  has  fct  forth  by  his  anfwer,  that  Ntiiy  as  a  relation 
one   HawhitiSy  became   intitled  by  diftribution   to  the   fum 
1200  /.   as  his  fliare  of  the  perfonal  eftatc  of  Hawkins^  and  th 
Vaughan^  as  one  of  the   reprefentatives   of  Nuty  has  permitt? 
this  money  to  be  retained  by  the  adminiftrator  of  HaHvVms^ 
iudemnify  him  agiinft  the  pluintifF's  demand  on  account  of  Nu 
and  by  vinue  of  his  boud. 

The  defendaTit  infills  that  the  aflets  of  Nut  arc  not  li«4blc,  b( 
caufe  the  bond  is  joint,  and  not  joint  aiad  fcvcial ;  and  thcrcfoi 
Baker y  by  furvivorfliip  is  aufwerable  for  the  whole  money. 
Lord  Chancrllor, 
There  is  fom^thi  ng  new  in  this  cafe  ;  and  yef,  upon  the  g< 
ncral  reafoning  of  this  court,  equity  will  extend  it  further  tha 
the  law  will  do  5  now  as  to  this,  it  cannot  be  laid  down  as  a 
invariable  rule,  that  the  court  will  do  it  in  every  cafe. 

The  remedy   in  point  .of  law  was  cxtinguiihed,  as  again 
Nuty  and  furv'ived  only  againft  Baker. 

The  principal  ingredient  for  the  plaintifl^,  is,  that  ^is  not 
debt  in  the  way  of  trade,  but  is  an  a£lual  loan  of  a  fum  of  m* 
ney,  and  the  debt  confequently  arifes  from  the  contract  itfel 
and  if  there  is  any  defeft  in  the  contra^SV,  the  court  will  refc 
to  what  was  the  principal  intention  of  the  parties,  that  tin 
Ihould  be  feverally  and  jointly  bound  (  i ). 
A  note  of  hand        I  havc  Upon   Other   occ^affons    mentioned    the   cafe    oij   tl 

at  the  beginning  Northern  circuit,  before  Lord  Macclesfield  :  A  cirl,  in  confider 
mentioned  to  be    ,  -         #    r  1      •        1  1       .•  1  /■         1         1      r  r  1 

for 20 /.borrow-  tiou  of  20 /.  fubmitted  lieulelf  to  the  pleafure  of  a  man  -,  he  w 
«d  and  receiTed }  fo  ungcncrous  afterwards  as  to  refufe  payment,  apd  (he  w 
endwe^*^d»*e^r  ^'^^^g*'^  ^^  ^^^  ^^"^  ^P^n  his  note,  which,  in  the  beginning 
wa^ty  which  I  it,  was  mentioned  to  be  for  20/.  borrowed  and  received,  but 
fnm'if*  never  to  ^q  latter  end  were  thefe  words,  ivhich  I  prcmife  never  to  pt. 
jSicc  Parker  ^J  Lord  Macclcsjield  held,  that  here  is  a  good  foundation  f 
held,  the  plain-  2Xi  ajfum^it^  upon  the  lending  on  one  fide,  and  the  borrow ii 
wMwcn*^*^l°d  *  °"  ^^^  ^  '  ^"^  ^^^  words  in  the  conclufion  of  the  note  w 
upon  the  lending  make  no  variation,  and  confequently  the  plaintiff  in  the  a£li( 
on  one  fide,  and  is  well  entitled  to  recovcr  the  20/. 

M  thTXl?         ^^  ^^  "^"^  lending  of  one  fide  and  the  borrowing  of  the  oth< 
notwjthftand'ing  makcs  the  ftrcngth  of  thefe  cafes. 

the  word!  in  the       As  to  the  word  partners  ^)eing  recited  in  the  bond,  that  is  t 
conclufion  o     e  ^^^  j^^  ^^  nature  of  an  addition  than  apy  t;hing  elfe,  and  \ 
[*33  ]      great  ftrefs  to  be  laid- upon  it. 

(1)  Primoje  v.  Brmlej,  ante  i  vol.  90.    Bijhof  v.  CbuKcbf  z  Vc£  100.  571-. 
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AD  cafes  of  this  fort  muft  depend  upon  their  particular  cir«      Simvion 
cnmllances.  ^  it.Vauchah, 

Kow  here  is  a  rcafonablc  prefumption  that  this  bond  was  ci- 
tiei  through  fraud,  or  for  want  of  fkill,  made  a  joint,  inftead  JJ^i'to  ^"pTr!" 
of  a  joint  and  feveral  bond ;  for  Bakery  one  of  the  obligors  who  fons,  and  eith^ 
filled  it  up,  is  only  a  tradefman,  and  intirely  unacquainted  with  J*»rough  fraud,  of 
the  common  form  of  bonds,  where  money  is  lent  to  two  per-  thcTS^d  if  ^i 
ioDs;  but  I  do  not  think  it  was  a  fraud  in  Bakery  but  merely  a  a  joint  only, 
mfiakty  and  this  is  a  head  of  equity  on  which  the  Court  always  '1^^^^^^ 

idieves(l).  thefe  are  heads  of 

equity  on  which 
this  court  alw4y«  relieves. 

ThtfeconJ  queftion,  Out  of  what  fund  is  this  money  to  arife  ? 

Now  ir  cannot  be  infilled  that  the  1 200  /.  left  in  tlie  hands 
of  Hawiyns^s  adminiftrators,    is  by  any  particular  agreement 
nuule  liable  to  Sit?i^on*s  debt,  but  merely  left  as  a  fccurity  to  in«    . 
demnify  them  againft  the  demand* 

the  next  queiUon  will  be,  Whether  thefe  perfons,  viz.  Haw* 
k'm/s  adminiltrators  are  proper  parties  to  this  fuit  ? 

It  has  been  faid  at  the  bar,  that  you  may  make  any  perfon  a  itj$  not  a  general 
Pendant  that  )K)u  apprehend  has  poflefied  himfclf  of  aficts  upon  rule,  that  any 
ifiich  you  have  a  lien :  but  this  certainly  cannot  be  laid  doMii  ^°^  who  hai 
IS  a  general  rule ;  for  it  would  be  of  dangerous  confequence  to  xnadc  adcfcnd- 
iD&ft,  that  you  can  make  any  perfon  a  defendant  who  has  afTets,  ant,  to  conAitute 
rakfeyou   can  (hew  to  the  Court  he  denies  that  he  has  any  **^^'JJ"^*^ 
fiichalcts,  or  applies  them  improperly.  Sffmuft/h^cwhc 

\  either  denies 

fuch  aflcU,  or  applies  them  improperly. 

Bttt,  however.  In  the  prefent  cafe,  the  Court  may  give  fuch 
diredions  as  will  reach  the  fum.of  1200/.  for  I  (hall  order  the 
adminiftrators  of  Hawkins  to  retain  this  money  in  their  hands, 
tfll  Mr.  Vaughan  has  difcharged  this  debt  to  Simpfotiy  and  upon 
foch  payment,  the  adminiftrators  of  Hawkins  fhall  aflign  the 
1200/.  to  Vaugharty  or  fuch  perfon  as  he  ihall  appoint  -y  and  his 
lordfliip  was  pleafed  to  order  accordingly  (a}. 

(0  VvedaU  ▼.  Ualfpemt^y  2  Cox^s  P.  457.      South   Sea   Comf>any    v.   D'Olffy 

IT  151.     Moiteux  V.   Landan  JJJurance^  cited  2  Fef.  ^76.  foji,  525.  S.  C.     Eden 

"/f  I  vol.  545.    Henklt  s.  Royal  Exchange  v,  Bute^  7  5/ v.  A  C.  204.  445.     SM- 

Jfiffoace,  I  yef.   318,     Baker  v.  Paine,  hume  y.  Jnchiauin^   1  Bro.  Cb,  Rep,  33S. 

1  ytf.  456.     Harmood  v.  kTal/is,  cited  BelJ  r.  CuHdall,  Amb,  loi. 

2  VtJ,  195.     Heneage  v.  Hunlakej  pojl^  (2)  Reg.  Lib.  B.  1739.  fol,  152. 
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Cafe  22.     Broohf   Executor  of  Hobart  v.  Gallj^  April  the  25th,    174^^ 

Softer  Term. 

8.  C.  Barn.  Ch.  'T^  H  E  bill  was  brought  by  the  plaintiffs,  as  executor  of  /fe- 
A7eh^l  bo  "*•      *^'^^'  againft  the  defendant,  to  have  k  note  delivered  up 

•ootwai*  /ebt  ^^  ^^  cancelled  (which  Hobart  had  given  to  the  defendant,)  upon 
of  59/.  for        a  charge  of  fraud  and  impofition. 

borgundyicbaio- 

paigiiy  claret,  &c.  with  G,  a  Ti£hiaUer>  in  fvft  months  time  ;  in  a;  few  days  after  he  came  of  age,  (?• 

prevails  on  him  to  give  a  note  tor  the  59/.  without:  producing  any  account,  or  delivering  him  a  bilU 

Lord  Hsrdwicii,   upon  the  circum&ance  of  the  cafe*  decreed  the  note  to  be  delivered  up  to  be 

cancelled. 

^v'  ^^yu^^^-^f  Lord  CHANCBLLom  ftated  the  cafe  in  the  following  manner. 
' ,yf(^'r^il^.  y^^  '  A  young  gentleman,  admitted  to  be  an  infant,  and  known 
to  be  a  fchool-boy  at  Montignlack^s  French  fcliool,  near  Oxford 
chapel,  takes  it  into  his  head  to  rcfort  to  Gal/y*s  coffee-houfci 
or  rather  vidiualling-houfc,  as  all  forts  of  meat  and  liquora 
were  fold  there ;  and  the  mafter  of  it  fuffers  a  fchool-boy,  juft 
turned  of  twenty,  to  contraft  a  debt  of  fifty-nine  pounds,  in 
the  fpace  of  five  months,  from  April  1735  to  the  September  !<A^ 
lowing,  when  his  allowance  in  pocket-money  by  the  guardian 
was  only  feven  (hillings  a-week,  and  in  my  opinion  very  fuf- 
ficient. 

The  things  for  which  he  contrafted  the  debt,  were  for  meat 
either  for  himfelf,  his  friends,  or  his  dog,  or  for  liquors  fent  to 
his  lodging,  wlilch  was  tlie  fchool^  in  one  day  claret  to  the 
amount  of  3/.  burgundy  i/.  10/.  champaign  2/.  7/.  in  the 
whole  6  /.  I  7  /.  I  /.  15/.  was  charged  another  day  for  rack 
punch  fent  to  his  lodgings;  another  day  coffee  and  jellies^ 
which,  if  it  had  refted  there,  might  have  been  cxcufable,  if 
done  once  or  twice  only ;  but  it  was  by  no  means  commenda- 
ble to  give  an  infant  fuch  long  credit  as  fix  months  for  even 
thefe  things. 

The  defendant's  telling  Mr.  Montigniack  when  he  came  to  i«- 
quire  after  his  fcholars'  behaviour,  that  it  was  no  bufinefs  of  his, 
was  a  very  improper  anfwer  to  the  fchool-mafter,  and  an  evi- 
dence that  he  was  doing  wrong,  and  wanted  to  .conceal  it. 

As  to  the  young  man  himfcllF,  he  appears  to  have  been  often 
in  liquor,  and  the  fails  fpeaks  itfelf,  confidering  the  great  quan- 
tity of  wine,  Vc.  which  were  fo  frequently  fent  him. 

h\  two  or  three  days  at  mod  after  Hobart  came  of  age,  Gaily 
prevails  upon  him  to  give  a  note  for  the  59  /•  though  no  account 
appears  to  have  been  kept  of  the  dealings,  nor  any  bill  delivered 
.  after  Hobart  came  of  age. 
r  35  ]  T^\^  cafe  will  turn  upon  two  general  confiderations : 

Firjly  As  to  the  tranfaftions  between  Hobart  and  Gaily  before 
the  promifTory  note  was  given,  and  before  he  was  of  age. 

Secondly f  On  the  alteration  that  has  been  made,  by  a  promiflbrj 
note  being  given^  and  upon  the  cir(;umftances  at  the  time  it  wai 
given. 

At 
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As  to  the  firfi^  they  are  tranfaftions  of  fuch  a  nature,  as     B»ookx  r. 
ought  to  be  difcountenanccd  in  a  court  of  equity.  aily. 

'fbe  law  lays  infants  under  a  difability  of  contra£ling  debts^ 
except  for  hare  necejfaries^  and  even  this  exemption  is  merely  to 
prevent  them  from  perifliing  f  i ). 

The  reafon  why  the  law  lays  them  under  fuch  reftriflions,  is 
to  prevent  their  baing  impofed  upon,  unknown  to  their  parents 
or  guardians. 

Neither  law  nor  equity  know  any  difference  between  an  *^- Between  in  in- 
£inc  of  iixteen  or  feventeen,  and  one,  turned  of  twenty,  there  fant  of  16  or  17^ 
being  a  precifc  time  fixed  for  their  coming  of  age,  and  the  latter  «m1  one  turned 
may  be  equally  relieved  with  the  former  5  for,  till  he  arrives  at  ^dttf^^ce* 
twenty-one,  he  is  confidered  as  an  infant*  cicherinUwor 

cquity»tbe  lattery 
if  ioipofed  M,  equally  relieTable  with  the  foraer. 

From  all  tlie  circumftances  of  the  cafe  which  I  have  ftated  be- 
fore the  giving  of  the  note,  it  is  very  plain,  that  the  defendant 
aded  malajide  by  giving  evafive  anfwers,  and  by  endeavouring 
to  fecrete  what  he  was  tran(a£liug  with  the  infant. 

As  to  xhzfecond  point : 

It  is  truly  faid  on  the  part  of  the  defendant,  that  if  an  infant 
takes  up  goods  before  he  comes  of  age,  and  gives  a  note  for  it  up*?^^!^  i^^* 
afrcr  he  is  of  age,  if  there  is  no  fraud,  it  is  good  at  law  (a}.       and  gives  a  note' 

for  tliem  after  he 
I  of  ege,  if  no  fiaud,  good  4t  Uw« 


It  has  been  likewifc  faid  ihi  executor  ofHobart^  the  plaintiff.  Is  ^^^^  ^^^^ 
a  mere  volunteer  \  but  I  (hall  not  confider  him  as  fuch,  for,  as  confciooabie 
Handing  in  the  place  of  Hohari  (who,  if  he  had  been  living,  and  bargain  is  made 
had  waked  out  of  his  drunken  flecp,  might  have  been  relieved,)  J^or^i"comei 
be  is  equally  intitled  to  relief  as  fuing  in  his  right.  ofage,andanotc 

of  band  is  taken 
from  kirn  immediately  on  his  coming  of  age;  the  Coort,  on  a  bill  bnwght  even  by  his  executor^  will 
Her  it  to  be  cancelled }  for  attempting  thus  to  fubftantiale  fuch  a  bargain^  made  with  an  infant  during 
kk  iafaaeyy  it  a  principal  ingredient  with  a  court  to  reUere. 

Where  it  is  manifeft  there  has  been  an  unconfcionable  bar- 
pn  made  with  an  infant  before  he  comes  of  age,  the  taking  a 
note  of  hand  from  him  in  two  or  three  days  after  he  is  of  age, 
to  fubilantiate  it,  is  a  fufpicious  circumflauce,  and  has  al-  [  36  ] 
ways  been  a  material  ingredient  to  dire£l  the  confcience  of  this 
court  (3). 

It  is  very  (Irange,  that  there  fhould  be  no  account  fubnding 
for  dealings  of  five  months,  nor  any  pretence  of  a  bill  delivered 
after  kohart  came  of  age,  nor  is  there  any  evidence  that  a  bill 
laj  before  him  for  his  confideration,  at  the  time  he  gave  the 
note. 

So  that  here  is  a  note  without  any  previous  confideration, 
which,  to  eftablifh,  would  be  contrary  to  the  rules  of  this 
court  (4)* 

(i)  FiJe  ZcucbY.  ParfaiSy  3  B:tr,  180X.  (4)  See  Chennelx,  Churchman,  3  Bro. 

(2)  Smith  v.  FfCncb^  pofi.  245.  Cba.   Rep^    1 6.    m    note,       MinJbarM    v. 

(3)  OUin  V.  Ssmhome,  antt  15.  Jordan,  3  Bro,  Qha.  Rep.  17.  in  note. 

If 
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Btoojct  V.  If  the  care  and  education  of  youth  have  been  thought  of  con-S 
^^^^'  fequcnce  in  former  ages,  or  of  publick  concern  by  the  parent;^ 
to  give  any  encouragement  to  a  tranfa£lion  oi  this  kind,  woul^ 
intirely  defeat  that  care,  and  be  extremely  fatal  to  the  health,  th^ 
manners,  and  every  thing  elfe  that  is  valuable  in  young  perfon^ . 
The  cafe  the  neareft  to  this,  is  the  impofition  upon  youa^ 
heirs,  in  the  lifc-tlme  of  their  anceftors,  who  though  of  full  ag« 
at  the  time  of  the  fraud,  yet  if  his  neceffities,  extravagancies,  o« 
the  feverity  of  His  parents,  made  him  fubmit  to  the  impofitior»  ^ 
this  court  will  gitc  relief  merely  to  difcourage  attempts  of  this 
nature  (i). 

I  think  it  neceflary  to  make  an  example  of  the  defendant  iii 
Weftm'tnJler'Hallj  as  it  is  fo  near  a  neighbour  of  WeftminJIer-^ 
School  \  and,  upon  the  whole  circumftances  of  the  cafe,  do  do* 
cree  the  note  to  be  delivered  up  to  the  plaintiff  to  be  cancelled  r 
but  if  the  defendant  (hould  be  minded  to  bring  an  aAion  at  \kw 
for  goods  fold  and  delivered,  he  (hall  not  be  enjoined  from  do-^  , 
ing  it  -,  and  I  will  likewife  dire£l  the  executor  to  admit  afiets/ 
and  not  to  infift  upon  the  ftalute  of  Limitations,  pendente  lite  ixt 
the  court  of  chancery,  but,  at  the  fame  time,  I  (hall  limit  him 
to  bring  his  aclion  by  Michaelmas  term  at  furtheft ;  that  he  may 
not,  through  vexation,  defer  it  as  long  as  he  thinks  proper ;  and 
bis  Lordfhip  made  an  order  accordingly. 

fi)  See  ante  29.  Freemm  v.  Bijbop,     Rep,  I.     Stanhope  v.  Cope^  fft.  23 1. 
ffi.  39.     Gwjunev.  tUata,  1  Bro.  Cha.  \ 


Cafe  23.     jijhburnham  verfus  Brad/haw^  April  the  26th,  1746,  upon  the 
.^-^^^  ^/0^  ^^^^  ^q^^'y  referved. 

^      g'^  ^^^   fTp  HERE  was  a  devife  to  charitable  ufes  under  a  will  in 

^^    Jlcp.*«r"s.  c/     I      1734»  the  teftator  Itved  till  July^  1736,  a  month  after 
fc'^^Sss^^ited  I  Vrf.  33.  the  new  ftatute  of  Mortmain  took  place,  and  then  dies  with- 
<^         ^'Jol/ssau*^^"  °^'  revoking  his  will :  it  was  referred  by  the  Court  of  Chancers 
^^•^^^Aicvifctocha- to  the  Judges  for  their  opinion,  whether  this  was  a  good  diw 
^^^^rittbicufcs under  pofition  to  charitable  ufes;  and  all  of  them,  except  Mr.  Juftice 
t^/^  thTtefta»?iWed  Denton^  who  was  ill,  certified  that  the  devife  to  thefe  ufes  wm 
/     a  month  after      good  in   law,  notwithftanding  the  aft;    and  thereupon  Lord 
the  new  ftatute   Chancellor  declared  the  will  (hould  be  eftablifhed,  and  the  trufts 
took  place;  all  OI  the  charity  carried  mto  execution  (ij» 
the  judges,  ex- 
cept Mr.  Juftice  Dtntm,  certified  that  the  devife  was  good  in  Uw« 

(1)  J?r^.  L?^. -^.  1739.  fol.  441.    Sec  ford,    ihid.    1 86.      Attorney    General   r. 

Attorney  Genaal  w.  Loyd,  poj!.  3  vol.  551.  Hta*tzcell,   Amb,  451.     Attorney  Gemersl 

I    Fe/,  32.  S.   C.      Attorney  General  v.  v.  Doiuning,  Amb,  550* 
Andre%us,  1  Ftf*  «25,     HlUct  r.  Sand^^ 


in  the  Time  of  Lord  Chancellor  Hardwicke,  37 

Tuffnell  scxt\x%  Page^  April  the  23th,  1740.  Cafe  24, 

JTTILLIAAI  Springet  made  his  will  in  writing,  figncJ  by  S. C.  Barn. cha. 
"^  himfclf,    but  unattefted  by  witnefles,    wherein  was  the  f  p  "^^  „oie^* 
fcHowing  claufc,    "  All  the  eftate  which  I  have   I  intend  to  261.    s.  C. 
"  fettle  in  this  manner ;  My  eftate  in  Kirhy^Hall^  near  Hen-^  *  M-  Ab.  note 
^  mikam-Cfj/tUf    by  Henningham  town,    which    is    135 /•  /^  ;^.i.  makei  hJi 
"«iff.  128/.   exchequer  annuity  (and  his  ftocks,    which  the  wiiiandfignait, 

•  tellator  enumerates)  all  which  I  give  to  my  dear  brother  f^'thcTJftiSi' 
•*  Anthony  Spr'tngei  j  after  his  deatli,  my  defire  is,  that  it  (hould  had  not  furwn- 
"  be  difpofe  J  of  after  this  manner  ;  To  Mr.  fVtUiam  Tuffnelly  <lc«d  hU  copy- 
"  Ac  fon  of  Samuel  Tufftiell,  efq.  at  LangUy,  in  EJfex,  my  eftate  J^ift^^'';:,"*** 

*  at  Kirby-HalL^  whether  it  paf- 

fed?  helditdidi   . 

ftrtk  ftatqte  of  Frauds  and  Peijuriet  relates  to  fuch  eftates  only  as  piis  by  the  34  (^  35  if*  8.  whic^ 
nhes  in  fee-fimple  onJy,  and  does  not  extend  to  cuftomary  eftate:.  ^y        ^ 

J     The  other  part  of  his  eftate,  the  teftator  gave  to  the  perfons  ^  . 

.1  named  in  his  will,  but  made  no  furrender  to  the  ufe  of  his  will    y^   ^z^^^^ll^^ 
■   ofwhat  was  copyhold,  ^ 

William  Ttsffneli  made  his  will  in  1732,  by  which  he  devifed/^  /Z^/f^^  ^^/y 
the  eftate  of  Kuby-Hally  and  other  eftaies,  to  Pnge^  and  two  /?/y 

other  perfons  (i),  of  which  one  was  his  heir  at  law,  in  truft     ^^^Cc^^^* 
§Dr  the  plaintiff,  but  this  teftator  did  not  make  any  furrender  c 

•  lothe  ufe  of  his  will,  nor  have  the  devifees  ever  been  admitted    J^v^^:^*^^^^^^ 
to  the  copyhold  eftates,  but,  notwithftanding,  on  the  death  of  *    y^    ^    y^  // 
Anthony  Springet  in  1735,  they  took  pofleflion,  and  againft  ihtmJ^y^^^^^^ 
the  plaintiff  has  brought  his  bill,  for  an  account  of  the  rents    ^  'y' 

and  profits  of  Kirby-Hall,  and  prays  that  the  eftate  may  be  dc-  ^'^^    *•    X^^^ 
creed  to  him.  /  *^    ^  ^^^^>  ^ 

Lord  Chincellor,  JFJ^ 

I  will  conGder  this  cafe  in  two  lights ;  jirjl^  whether  the  will 
of  a  copyholder,  unattefted  by  witnefles,  is  fuflicient  to  declare  ('^'^ 
the  ufcs  of  a  furrender  made  to  the  ufe  of  a  will ;  and  fecoudly^ 
Hkcrc  there  is  no  furrender,  as  in  the  cafe  before  me,  whether    ^' 
&di  a  will  is  fufficient  to  pafs  the  truft  of  the  copyhold  lands  to 
(he  plaintiff. 

With  refpeft  to  the  confideration  of  the  queftion  in  the  firft  where  a  man 
ofthefe  lights;  where  a  man  is  fclfed  of  copyhold  lands,  and  furrcnJ^rw 
fmrcndcrs  to  the  ufe  of  his  will,  and  executes  a  will,  though  not  to^thc'^ufc^/ws 
I  attefted  by  witneffes,  yet  it  ftiall  direft  the  ufes  of  the  furren-  will,  though  un- 
'  dcr  (2);  for  the  claufe  in  tlie  ftatute  of  Frauds  and  Perjuries  a«rittd,  it  ihau 
Which  requires  tlie  teftator  s  figning  m  the  prefence  ot  tiiree  fuch  furrender. 
vitneftesj  and  their  atteftation  in  his  prefence,  is  confined  only 

(x)  This  is  not  corrc6l;    for  it  was  i  Vif.zz^.     Carey  v,  AJkrjs^  zBro.Cha, 

Jhtdfonj  Sfringrtt   that  devifed  the  pre-  Rep,  58.  Har.  Co,  Litt.  iii  b,  n    1.  But 

WaiSfcs  to  Page  and  others.     This  cafe  i^  zcuJiomaryfreefjoU^  where  there  is  no  cul- 

fully  and  accurately  ftat^d  in  Bam,  torn  to  Surrender  to  the  ufe  of  a  will,  can 


^/^r 


€Sbs,  Rip.  9.  where  it  agrees  with  Rrg.  only  pafs  by  a  will  attelled  according  to 

iJt.  B.  1739.  f^^'  215*  ^^^  ftatute  of  Frauds.    Hujcj  v.  CV«7/i, 

(l)«  AiUmey   General  V.  ZarsiteU   poJi»  Amh,  299. 
407  •       Attorney     Qencral    v.     Andrews, 

Vol.  II.  D 
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t 

TurrniLi  v.  to  fuch  eftates  as  pafs  by  the  ftatute  of  Wills,  34  £5*  35  /f. 

'^^*'        r.  5.  which  is  an  z&  to  explain  one  made  in  the  3 1  ft  of  the  fan 

king,    and  at   the  clofe  of  the  third  fcdion  enafts,  that  tl 

words  e/late  of  inheritance^  in  the  former  ftatute,   fliall  be  d 

clared,    expounded,    taken  and  judged  of  eftates  of  fee-fimf 

only,  which  ftiews  plainly,  that  it  docs  not  extend  to  cuftor 

ary  eftates,  and  has  been  fo  fettled  ever  fince  the  cafe  of  tl 

Aitormy^General  verfus  Barnes y  which  is  reported  in  2   Ver 

where  it  is  faid,  in  page  598-     "  As  to  fuch  of  the  lands  ; 

**  were  copyhold,  it  was  agreed,  they  were  well  appointed,  th< 

^*  pafiing  by  furrender  and  not  by  will,  though  there  were  i 

••  witneflcs  to  it/' 

Whcfe  the  legil      As  to  the  fecond  queftion,  whether  the  will  of  William  Sprii 

«*** ''  'km?^*  ^^^  ^*'^  P^^*  ^'^^  ^^^^  ^^  copyhold  lands ;  where  the  leg 

bndit^paff     cftate  is  in  truftees,  the  ce/luy  que  truji  cannot  confequently  fu 

wuUr  Che  will  of  render,  but  the  lands  (hall  notwithftanding  pafs  by  this  devil 

^/^)?he*'  -  according  to  the  general  rule  that  equity  follows  the  law,  £ 

notin  that  cafe*  there  a  copyhold  will  pafs  under  a  will,  without  three  witneffi 

furrender  the©   or  where  there  are  no  witnefles  at  all ;  and  if  this  nicety  is  n 

*'^'  required  in  pafling  the  legal  eftate,  a  fortiori  it  is  not  in  pafli; 

the  equitable,  and  therefore  the  cejlxii  que  truJl  may  by  the  far 

kind  of  inftrument  difpofe  of  the  truft  eftate,  as  if  he  had  t 

legal  eftate  in  him. 

There  is  another  queftion  made  in  this  caufe,  and  that 
what  intereft  the  plaintift'  has  in  the  eftate  at  Kirby-HalL 
The  word  ^^tt        I  am  of  opinion  the  word  eftate  is  fufficient  to  pafs  not  only  t 


inawiHi«fuffi- j^^j    but  all  tlic  intereft  the  teftator  had  in  it  bcfules;    1 

cienc  to  pais  not 
«Bly  the  land, 

biit/^  imtr^     Intereft  in  it  too;  for  fuppofe,  and  I  believe  it  has  happened, 


finly  the  land,     though  here  is  a  locality,  Kirby^Hall^  yet  the  teftator  meant  ] 
hTiUz^T^^    man  ftiould  give  all  his  real  eftate  in  Enghmdy  here  is  a  localil 


and  yet  none  will  fay,  that  the  intereft  does  not  pafs  as  well 
the  eftate. 

«  All  the  eftate  which  I  have,  b^r."  at  the  outfet  of  d 
will,  fliews  a  plain  intention  in  the  teftator  to  difpofe  of  tl 
whole,  and  confequently  Mr.  jintkony  Springet  tlie  firft  tak 
had  only  an  eftate  for  life,  and  the  remainder-man  Mr.  W> 
limtn  Tt^nell  an  eftate  in  fee  j  and  therefore  the  plaintiff  is  ii 
titled  to  the  decree  he  prays  by  his  bill.  The  cafe  of  RbetJ 
verfus  Bechnvith  *  was  principally  relied  on  by  the  plaintifl 
council,  as  being  in  point,  and  allowed  by  Lord  Hardwichi^ 
refemble  it  very  much. 

(  )  See  CtfT  V.  ElUfin,  pcfi.  3  vd.  75.    (2)  kidout  v.  Pafjn^  foft.  3  vol.  486.  a 

the  note  thereto. 

^  Go/b  nr  Eftttf  In  Lord  TaJht*t  time  1 57.    *<  A  teflator  fetting  out  in  b^  will 

'*  give  and  diipoK  of  his  worldly  eftate,  it  a  ftrong  proof  that  he  intended  to  difpoC 

^         -^     ^^  ••  the  inheritance  t/his  lands,  when  there  are  fuiiicicnt  worJs  in  the  following  p 

Ct^  J^C^^^^^-vC-  •*  of  the  will  for  that  pnrpofe  \  tlie  words  ^u  at  ^cb  a  pUtip  or  hi  iuch  a  pli 

J^^9^.  ^  nay  cany  a  ice,**    Mi^  vcr.  Bukviiah* 


■ 

i  In  die  lime  of  Lord  Chancellor  HARDwicKfi.  3^ 

iiri/ey  Freeman  verfus  Bj/bcp,  April  the  27th,  174O*  (j^fg  ^-^ 

IN  this  cafe  the  Lord  Chancellor  hid  dovin  the  following  8. c.Btfn.ciui» 
rules.  f/LI^'filir' 

Tbt  an  heir  of  22  or  23  years  of  age,  if  a  dealer  in  horfes^  '* 

or  other  tradefmeni  impofe  upon  him,  hj  felling  at  extravagant 
fricc^  in  numberlefs  inftances»  (hall  be  relieved  in  this  courts 
odierwife  if  in  a  (ingle  inRance  only. 

This  court*  in  relieving  an  heir  againft  fraud,  does  not  con« 
(der  whether  the  eftate  in  expeflancy  comes  to  him  as  heir  to 
Us  father,  and  by  defcent,  or  from  any  other  relation ;  but  the 
nle  which  dire£ls  in  this  cafe,  is  the  neceflity  that  young  heirs 
IK  in  for  the  mod  part,  which  naturally  lays  them  open  to  im« 
fofitions  of  this  kind  ( i ). 

Where  an  extravagant  price  is  charged  for  goods  fold,  and  a 
■ortgage  is  taken  to  fecure  it,  the  heir  may  be  relieved  fo  far  as 
kibnds  as  a  fecurity  for  the  unjuft  gain ;  but  after  it  is  determined 
ipon  a  quantum  meruit^  what  was  the  real  worth  of  the  goods, 
the  mortgage  will  ftill  be  binding  upon  the  heir,  for  fo  much  as 
kbimdby  the  verdid. 

(i)  Sec  Brooke  v,  GaUfy^  ante  34.  36. 

tiill  vcrtixs  Adams;,  Aprit  2*9,  1740.  Cafe  atf. 

tITHERE  a  title  is  fet  up  to  zn  eftate,  by  :^bill,  and  |;^;P^*  *°'' 

Vf    you  make  a  perfon  defendant,  who  difclaims  all  right,  where  a  defend- 

■ido  not  bring  him  to  hearing,  the  Court  faid  you  fhall  not  ant  difciaiim  all 

i^his  evidence  as  a  proof  of  your  own  right,  to  the  prejudice  J2ld^[J^^^!*™* 

tf  another  defendant.  dencc,  ac  a  proof 

of your own 
righty  to  tEe  prejudice  of  another  defendant. 

Where  a  mortgagee  aftigns  without  the  mortgagor's  joining,  The  heir  of 
4c  heir  of  the  mortgagor,  on  prcfering  a  bill  to  redeem,  has  JJ^jJIS^the 
M  occafion  to  bring  the  original  mortgagee  before  the  court,  original  mortg»* 
firthe  affignee,  as  Handing  in  his  place^  will  be  decreed  to  «^« '^^^^jp  ^* 

•*^y«  hat  affiled 

without  the  mortgagor**  joinin|« 

Glanvilli  rerCus  Payne,  April  30,  1740,  Cafe  27. 

;T  ORD  Chancellor  laid  down  the  following  rules.  Bamird.  chaoc. 

X^  That  where  a  marriage  fcttlement  is  executed  after  mar-  *'' 
jBgCy  in  purfuance  of  articles  previous  to  the  marriage,  and  the 
^imitations  are  to  the  hulband  for  life,  to  the  wife  for  life,  and  [  49  ] 
a»  the  hdrs  of  the  body  of  the  hufband  to  be  begotten  upon 
jk  wife,  it  is  executory,  and  will  be  carried  into  ftri£t  fettle* 
by  this  court  j  othcrwife  if  executed  after  marriage  with- 
Da  out 
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Claktills  out  any  articles  previous  to  the  marriage  to  dircft  the  ufes 
v.Fatk..     fuch  fcttkment  (i). 

The  ftat  ox  /f.  8.  r.  28./  2.  gives  a  tenant  in  tail  power  01 
to  make  Icafes  for  three  lives  abiblute,  but  not  for  99  .years  < 
terminable  upon  three  lives  (2)     * 

Where  a  fettlcment  made  after  marriage,,  gives  an  cquivnh 
to  the  iflue,  for  what  they  were  entitled  to  under  the  fcttlemc 
previous  to  the  marriage,  the  Court  would  have  difpenfrd  w 
carrying  that  before  the  marriage  into  execution  ;  but  in  the  f 
tlement  made  after  marriage  in  the  pvcfent  cafe  no  equivalent 
given  to  the  iffuc,  and  therefore  the  fettlcment  before^  which 
for  the  benefit  of  the  iffue,  muft  be  purfued, 

Mr,  Serjeant  Barnardijlon  has  ftated  the  cafe  very  fully  in  \ 
ChaJtcery  Reports ^  p.  li. 

(1)  Sec  Fearm  61  to  75.  the  3d,  edit.     (2)  Vide  Jn?i/loci'scsiCe^  8  C9.  70.  a,  h 


Cafe  28.  Levjellen  verfus  Mackworth^  June  23,  1740. 

S.C.  Barn.Cha.  T  T  T  H  E  N  a  fupplemental  bill  is  brought  for  any  new  m 
A*a  V**dln  to  V V  ^^r  difcovered  fmce  the  hearing  of  a  caufe,  before  t 
bill  for  the  difco-  former  decree  was  figned  and  enrolled,  if  the  defendant  to  ft 
very  of  new  mat-  bill  is  able  to  fliew  that  there  is  no  new  matter  difcovered, 
w'dcrou?,^"'*  ^^^  ^^^^  advantage  by  plea  or  demurrer  (i),  and  it  is  too  I 
cannot in5it  up-  to  infid  upOH  it  at  the  hearing  (2). 

on  it,  at  the 

A  bin  of  review  Where  a  decree  is  neither  figned  nor  enrolled,  you  cam 
improper  before  bring  a  bill  of  review,  but  a  fupplemental  bill,  in  die  nature 

The  evidence  ^^  ^^  ^^^  neceffary  there  fliould  be  a  certain  and  pofiiive  e 

ueceffary  as  to  dencc,  as  to  the  finding  of  deeds,  after  a  decree,  which,  if  i 
tera'?ecJe***is*^"  ^^^^^^^  before,  would  have  varied  the  decree,  but  fuch  cvidei 
fuch  only  ai  the  Only  as  the  Court  thinks  reafonablc. 

Court  thinks 
realboable* 

There  is  no  rule  of  evidence  to  be  laid  down  in  this  coi 

legtrdto  evU  ^^^  *  reafonablc  one,  fuch  as  the  nature  of  the  thing  that  is 
^nce,  is  fuch  ai  be  provcd  will  admit  of  (4]. 

the  thing  to  be  v 

proved  .¥nU  admit  of. 

(l)  BaUwln  v.  Macio<WM,  poft.  3  vol.  (3)  ^tandifl?    V.     Radhy^    p%ft.     \ 

817.  Worilcy  V.    Wortky\    pofi,    3    vol.    8 

(z)  Jwcs  V.  Jones,  3  vol.  217.  Mmc  v.  Moorc^  z  f^rf.  596. 

(4)  FilUers  v,  FilUers,  poU.  71. 


in  the  Time  of  Lord  Chancellor  Hardwickb.       -  4t 

^iklnfon  vcrfus  Turner j  at  the  i?*///,  June  30,  174O.  Cafe  20. 

I  Give  two  thirds  of  three  eights  of  my  joint  flock  and  trade  S.  C.  Barn.  Cha, 
to  my  grandfon  Richard  Turner ^  provided  he  (hall  attain  his  Rep.  74« 
full  age  of  21  years,  but  if  he  die  before  21,  then  remainder  ^rto"L^fto!k 
over  to  the  plaintiffs.     Richard  Turner  died  before  21 .  in  trade  to  R.  T. 

provided  he  at- 
turn  aT,  he  diei  before  that  age,  the  adminiftrator  of  R.  T.ls  not  entitled  tp  the  intermedittt  profit! 
torn  the  tcftA£or*a  to  the  iafaac*s  death  (1}. 

The  queftion  was,  if  the  adminiftrator  of  Turner  is  entitled  to 
the  intermediate  profits,  from  tlie  death  of  the  tcilacor  to  the  death 
of  the  infant. 
^  The  Majler  of  the  Rolls*  The  whole  turns  upon  this,  whe- 
ther this  was  fuch  an  intereft  as  vefted  during  the  minority  of 
Richard  Turner,  or  whether  it  was  fufpended  durinjg  his  mino- 
rity, and  dcvefled  upon  his  dying  l^fore  2f. 

Confidering  it  upon  the  words  of  the  will,  I  own  I  think  it  a 
very  ftrong  cafe  as  a  condition  precedent,  and  that  the  eftatc 
could  not  vcft  till  the  infant  attained  the  age  of  21. 

Nothing  is  more  frequent  than  a  future  intcrefl  in  a  chattel ; 
and  there  is  no  indance  where  the  Court  (trains  to  make  it  a 
Tcfted  one,  till  the  future  time  comes  ///  ejfc^ 

The  only  difference  in  the  prefent  cafe  is,  that  this  legacy  is 
iK>t  properly  money,  but  the  partAcrfliip  and  the  profits  of  a 
trade. 

The  more  general  a  rule  is  made  the  better ;  and  it  is  very  dan-  Nice  diftinftioat 
gerous  to  run   into  niceties,  to  diftinguifli  any  particular  cafe  fo^^the  more** 
from  a  general  rule,  as  it.  muft  ncccffarily  breed  uncertainty  and  general  a  rul«  i» 
confufion.  ^c  bcuer. 

(i)  See  Heath  v.  Perry ,  poft.  3  vol.  I02. 

Elliot  znd  otliers  verfus  Merriman^  at  the  Rolls^  July  r,   174O.     Cafe  30- 

MR.  Thomas  Smith,  who  had  both  a  real  and  perfonal  |- ^* ®^"- ^* • 
cftate,  was  indebted  to  feVeral  perfons,  and  particularly  r'^.  derifcsaU 
to  the  plaintiffs,  and,  to  fecure  the  plaintiffs'  debts,  he  entred  his  real  jindper- 
into  a   bond  to  them,    together  with  one   Godwin,   as  a  co-  ^"tis^hcirt^r. 

^^Jgor.  chirged  with  the 

payment  ol  his 
iekis  J  the  plaintiffs  who  arc  bond  creditors  never  aflced  for  their  principal,  but  receive  their  inttrcft 
Kfttlarly  for  i6  years  of  G.  the  executor,  wjbo  during  this  interval  made  levcral  fairs  of  ih^  teftator^g 
*hitt;  it  was  held  by  the  Maficr  cf  tie  Rclls,  that  the  bill  brought  by  the  bond  creditors  ihall  be  dif* 
Aified,  and  a  purcha^  ihall  not  be  dilturbed  after  quiet  pofl'cffion  of  tb  years. 

Thomas  Smith,  by  an  introduftory  claufe  at  the  beginning  of      f  42  ] 
lis  will,  charges  all  his  real  and  perfonal  eftate  for  the  payment 
of  his  debts. 

Then  comes  the  claufe  upon  which  the  plaintiffs  found  their 
daioL 

D  3  "I  de- 


'42  CASES    Argued  and  Determined 

EttioT  ▼.         €€  I  dcvifc  all  my  real  and  perfonal  eftate  to  Mr.  Godwin, 
MsiKiMAK.    ^f  heirs,  executors,  adminiftrators,   and  affigns,    charged  ^ 
*^  the  payment  of  my  debts/' 
The  teftator  died  in  1724. 

Godwin,  the  devifee,  was  made  fole  executor,  and  proved 
will ;  he  paid  the  intereft  of  5  /.  per  cent,  regularly  to  the  pi 
tiffs  upon  their  bond,  till  1730,  as  it  is  admitted  on  all  fi 
nor  did  they  ever  fccm  defirous  of  their  principal ;  he  has  n 
fevcral  fales  of  the  teftator's  cftates :  firft,  of  his  freehold, 
condly,  of  his  leafehold ;  and  a  third  f  de  of  an  eilate,  confif 
of  part  freehold  and  part  leafehold,  to  Merriman*  The  quef 
upon  the  whole  is  brought  tp  this,  whether,  as  the  dcvife  of 
real  eftate  to  Godwin  is  not  an  exprefs  devifc  to  feil,  but  ( 
charged  with  debts,  the  vendee  in  this  cafe  takes  the  eftate 
onere,  as  the  vendor  did. 

The  Majler  of  the  Rolls  was  of  optnipn  direcling  an  cftati 
be  fold,  does  not  imply  that  it  muft  be.  iC;>ld  at  all  events,  if 
debts  can  be  fatisfied  without. 

Subjecting  an  eftate  to  debts,    without  giving  an  abfo 
'  power  to  fell,  does  not  guard  the  eftate  from  being  fold,  if  d 
cannot  be  paid  otherwife  ( 1 ). 
Wtoe  1  nua  As  to  the  leafehold  eftates,  they  arc  out  of  the  cafe ;  for 

SliehoW  eftate    "i^ui  purchafcs  fuch  an  eftate  from  an  executor,  it  ceafes  to 
from  an  exccu-    truft  upon  the  land,  for  where  money  is  wanting,  an  exec 
tor,  it  ceafes  to       ^j^  f^ jj     jp^^  ^^  entertain  a  doubt  to  the  contrary,  would  n 

be  a  truft  on  the  .     ,  ml  t      r  -r        rr  '  r 

land,  for  where   It  impofiible  for  an  executor  to  raue  aflets,  as  no  periou  w 

money  ii¥rant.    venture  to  buy  (2). 

ing  an  ezccator 

qiHft  fell. 

Length  of  time  is  no  favourable  circumftance  for  credit 
for  had  they  come  recently,  and  prevailed  againft  the  purch 
he  might  have  had  his  fatisfaftion  over  againft  the  vendor, 
was  then  in  good  circumftanccs,  for  his  bankruptcy  was  n 
years  afterwards. 

Where  a  creditor      Where  the  debtor  has  charged  an  eftate  by  will  witli  the 

ef  a  teftator        mcnt  of  debts,  and  the  creditor  after  the  death  of  teftator  ace 

accepts  of  an         f  ^^^  executor's  bond,  it  is  as  a  new  fecurity,  and  is  as  a 

executor  s  bond,  11  *•  1  i»ri 

icb  u  a  new  cumftancc  to  ihcw  that  he  relies  more  upon  tlic  credit  ot  the 

fecuricy.  ecutor,  than  the  charge  in  ihc  will. 

[  43   1  There  is  no  difference  between  an  exprefs  devifc  of  an  e 

An  oxprtfide-  in  trufl,  to  be  fold,  and  an  eftate  charged  in  truftees'  hand 

vifcof  an  eftate  ^i^^  payment  of  debts,  without  an  exprefs  power  to  fell ;  in  e: 

to  ail  executor  to  *'  .'  i«ii- 

fen,  or  a  charge  cafc  an  cxecutor  has  an  equal  right  to  do  it. 

for  payment  of 

debts  without  the  power,  (s'tves  him  an  equal  right  to  do  it. 

General  rules  The  court  chufe  rather  to  abide  by  their  general  rules,  ths 
SS5agii°in ^4c '^'  let  in  nice  diftinrtions,  in  order  to  relieve  particular  perfons, 
cafe  ©rcreaicjra    cvcu  in  the  cale  of  creditors  themfclves. 

.  themfclves. 

{l)Sttante  I  vol.  506.  2^5.       Ithcl    v.    Beane,      I    Fff. 

(2)  Sec  Eioer  V.  Curbai^  2  P.  IF,  148.     Jacomb   V.  Hanvocd,   2  Fef.  265. 
Nugent  V.  Giffordt  ante  i  vol.  463.  and     v.  Booth,  4  Durn.  &ud  Eajl  62^5.  in 
notes.     Mtody  Lord  Onery,  poft,  3  vol. 

W 


in  the  Time  of  Lord  Chancellor  Hardwjccx.  43 

Where  creditors  have  fo  eafy  a  remedy  as  to  bring  a  bill  Elliot  y. 
jgainft  a  devifec  in  trufl.  of  lands,  to  compel  a  fale,  when  the  an-  MatimAii. 
noal  produce  is  not  fuificient  to  pay  debts^  they  ihali  not  difturb 
a  fair  purchafer,  who  has  been  in  quiet  poflefTion  for  16  years, 
of  the  trull  efcate;  the  bill  was  diimiiTed  without  coils,  as  to 
tbofe  creiUtori  wlio  did  not  appear  to  have  exprefs  notice  of  the 
defendant's  purchafe« 


Waltbam  verfus  Bronghton  £^  e  contra^  July  4,  1740.  Cafe  31, 

THE  defendant  having  been  guilty  of  the  groflcft  fraud  In  notorious 
that  ever  appeared  before  a  court,  Lord  Chancelhr  de-  ^"^J^^^f 
creed,  that  he  ihould  refund  the  principal  money  he  cheated  the  4efti^ant  pay  * 
pbinulTof,  with  legal  intcreft  till  the  payment,  and  to  pay  cofts  ww^p^cofb, 
i»th  of  the  original  and  crofs  bill.  iS^Sl^rf 

If,  faid  his  Lofdjblp^  I  could  make  the  defendant  pay  exem-  canyinf  it  iaqi 
emphry  coils,  I  would  do  it ;  but  though  it  was  tlie  ancient  execution, 
courfc  of  the  court,  in  notorious  frauds,  yet  it  has  been  difufed 
{brfome  time,  from  the  difficulty  of  carrying  it  into  execution  \ 
f  but  if  the  pra<3ice  had  been  continued  down  to  the  prefcnt  time, 
I  would  certainly  have  infertcd  in  tl^c  decree.  Let  the  defendant 
^  txcv^ary  cojJu 

Pugh  verfus  Smithy  July  4,  1740.  Cafe  32. 

TTTH  E  R  E  a  freeman  of  London  makes  a  will,  a  child  of  ^^J^*^* 
Vr     fuch  freeman  mud  eleft  to  take  by  tlic  cuilom,  or  by  bJ^^wiU  «^ 
dc  «t11,  and  cannot  claim  part  by  one,  and  part  from  under  the  wo,  or  by  the 
«*er,  and  there  is  no  inftancc  to  the  contrary,  for  the  rule  is,  cuilomttrra». 
jou  muft  abide  by  the  will  ///  toto^  or  by  the  cuflom  in  toto  ( i  )• 

{\)M(iy'rls  V.  Bwrwgli,   ante   i  vol.     278.     *Vrrti  if  the  father  only  difpofcd  of 
40f  poll.  629.  S.  C.     CdT  V.  Car^  poft,     his  teftamcntary  part,     Csifts /ii/>ra» 

Huggins  verfus  tie  Torh  -Buildhigs  Company^  July  4,  1 740.  [  44  ] 

Cafe  33. 
A  N  adminidrator  of  a  judgment  creditor  brought  the  origi-  S.C,Barn.C.R. 
IX  "^1    ^^U  ^"d  died;    the   executor  of  the  adminiilrator  s.  c.  iGVin. 
Sought  a  bill  of  revivor,  which  was  tJiought  to  be  wrong,  and  3^8. 
hereupon   another   bill  of  revivor   was  brought  by   the   f^^n^-e  ^j^J^*]^ 
plaintiff,  having  firil  taken  atlininillration  dc  bonis  mn^  ^r.  to  the  s.  C.poft  107. 
.judgment  creditor;  the  defendant  plcidcd  the  bill  was  for  the  ^^^ 
-«ic  matter,  and  upon  tliis,  it  was  referred  to  a  maftcr  to  exa-  foj^thTfAmemat- 
uinc  whether  it  was  fo,  who  made  2  fpeclal  report,  that  the  laji  ter  over-mlcd, 
Mof  revivor  is  brought  by  the  plaintiff  //;  a  diferent  right  from  "T^  ^^^f^  ^ 
wiiat  the  former  was,  but  does  not  fay  it  was,  or  was  not,  tor  aifi<wBtii|hu. 
tk  lame  matter,  ^    j^    ^—        ^r  . 


I  /^XA^/-"-^ 


14  CASES  Argued  and  Uciciu^ — 

HucciNs  ▼.       Lord  Chancellor  over-ruled  the  plea,  becaufc  it  appear* 

BuiLorNcs     ^^^^  ^'^^  ^^^^  *^  brought  by  a  pcrfou  in  a  different  riglit  j  but  the 

Company,     plaintiff  is  not  entitled  to  colls  upon  fuch  difmifliQn,  bccaufe  the 

Adcnr.urrcrmuft  Maftcr's  report  IS  fpccial  and  not  general.     His  Lordfliip  alfo 

whole, othcwifc  ^"^  *'  down  that  a  plea  may  be  good  for  part,  and  over-ruled 

as  to  a  plea  ( I),   for  part,  but  a  demurrer  mult  be  good  for  the  whok>  or  void 

for  the  whole. 

(i)  Earl  of  Suffolk  v.  Green,  ante  i  vol.  451.     Ham/on  v.  Soutbeote,  ante  1  YoL 
539- 

^^      Cafe  34.    Dean  and  Chapter  of  Ely  vcrfus  Sir  Simeon  Stewart^   ^ufy  ti 
_.  1740. 


Rf|).  170. more  T     ORD   CHANCELLOR  laid  down  the  following  rulcj  in 

?Z^TuUy  itated.  \    j     ' 

/  The  court  of      .*—/ 


^.  Barn.  Cha. 
]).  170.  more 

^^Thc  court 'of      JL'    ^^^  ^^"^^' 

iJ'^^fc.'k^^chaiiccry  will  Where  the  leafes  of  a  dean  and  chapter  arc  of  long  ft^nding, 

^      not  decree  a  fpc-  and  have  been  continued  down  to  tliis  time  without  any  varia*  i 

,  «»**tkpertoriu-   ^^^^   ^^  ^^  ^j^^  form,  they  cannot  have  a  decree  in  this  court  foe 

nanci  in  d-an      a  ipecitick  performance  of  covenants  for  repairs,  agmnit  the 
and  chapter        prefent  tenants,  but  muft  be  left  to  their  legal  remedy  of 
ftandln*g/  ^"^   adliou  at  law  for  a  non-performance. 
An  aavcrfc  party      Where  at  law  a  witnefs  is  produced  to  a  finglc  point  by  tlicl 
mi)  crof.  CXI-    pi  iji  at  iff  or  defendant,  the  advcrfe  party  mav  crofs-exammc,  2i  I 

mine  a  witncfi     *        ,       r  •     i-    •  t      i         •  t  '  /    - 

CO  the  ftmc  point  ^o  tlic  lame  individual  point,  but  not  to  any  new  matter  %  fo  m 
for  which  he  ik  equity,  if  a  great  variety  of  fafts  and  pointji  arife,  and  a  plain- 
no^**to^^ynew  ^^^  examines  only  as  to  one,  the  defendant  may  crofS'C^Lami^c 
nutur.  to  the  fame  point,  but  cannot  make  ufc  of  fuch  witnefs  to  prove 

a  different  fact, 
A  copy  of  an  ad-  Where  tlie  admittance  of  a  copyholder  is  of  30  year^  ftajid- 
"^dT^*^  T^  ^"^  ^"2>  ^  ^°Py  °^  ^^^^  admittance  may  be  read  in  evidence,  and 
fiVned,^1ilre^  not  ncccffary  it  fliould  be  figned  by  the  fteward  of  tlie  court* 
it  is  of  30  yean  Deans  and  chapters,  for  fear  of  incurring  the  penalties  of  tl:c 
Uflt'cl^undcr  ^^^^^^aining  ftatutes,  have  been  careful  of  preferving  the  farne 
dcim  and  chap-  dcfcription  in  their  leafes  fince,  as  they  did  before  thofe  llatute«  | 
ters  prefcrve  the  and  poffibiy  at  thc  timc  of  the  old  leafes  there  might  be  barns  or 
fn'thclr te'Ifjr"' ^"cient  buildings,  which,  after  fuch  a  length  of  time,  muft  have 
fince,  as  ch^y  been  long  fmce  decayed  and  gone  5  and  therefore  it  would  be 
J^^^*^^^!^^*^'^."  l^^""^  ^^  decree  thc  prefent  defendant  to  deliver  up,  at  the  cxpi* 
fb?tVar*oiMn-'^*'  ration  of  his  leafe,  the  prcmifles  with  fuch  buildings  upon 
curring  the  pc-  them,  when  there  is  not  the  lead  proof,  tliat  they  were  iu  being 
naities.  .^^  ^|^g  making  of  the  leafe. 

An  agreement         Where  there  is  an  agreement  with  relation  to  a  dean  and 

•-  ''(late,  executed  by  the  dean,  for  himfelf  and  chapter, 

'•'     If  ihiill  hinrl    the  rhaoter  iiotwirK* 


I 


an  Ac  Time  of  Lord  Chancellor  HjkRDvacKE*  45 

Kemys  yex(us  Rufcomt,  July  1740.  Cafe  :  J* 

A  Bill  was  brought  againft  the  reprefentativcs  of  a  nid^n^ent  Whej«ajuaf- 
crcmtor,  for  cntenng  latisfadtion,  as  it  is   of  42   year«  ^^nj^ng our, aa* 
Jlanding,  and  prefumed  to  be  paid  from  the  length  of  time :  his  r^r,  fatiaVdlioa 
I/>rd(hip  ciifmifled  tlie  bill  with  colls  :  for  where  a  jiulpjn^.ent  is  «"^«c***  t*^'* 

*  -  .  ,  Jo  court  wju  notw 

Bill  Ihmiing  out,  and  there  is  no  fatisfaclion  entered   upon  re-  merely  on  a p«- 
conl,  this  court  will  not,  merely  upon  'the  prcfumption   from  ^^mption  fVoia 
Icni^h  ,of  lime,  decree  it  to  be  fatisfied,  efpecially  when   the  i^^"*^  j^^^J^ 
ftatute  tor  the  amendment  of  the  law,  4  Ann.  c,  \6.  f.  12.  aIlo>^'s  i^iusfiet*. 
vou  to  plead  payfticnt  at  law,  as  it.  is  an  old  judgment.  .  -v> 

Ncwficad  verfus  Johnjlon^  July   15,   1740.   (!)•  Cafe^. 

-      S.C.Barn.CJl^ 

/^RACE  Laivfon^  by  her  will,  gave  fcveral  legacies  to  her  ^2,.  jivet  tte 
^  children  ;  and  then  direds  i©oo/.   to  be  taken  out  of  her  rtiiducoflier 
partiicrfliip  (lock  in  trade,  and  fettled  in  ftricl  fettlement  on  her  ^^'f^^  ^^\'^ 
fon;  the  refidue  of  her  partncrfliip  flock  fhe  gave  to  a  truftee,  parjtcufeoi'hec 
liith  very  particular  direclions  as  to  the  management,  in  trull  daughter,  anJ 
for  the  fcparate  ufc  of  her  dauglucr  lU'ixaheth  Johnjlon,  who  was  ^^^^^^[^ 
a  feme  covert,  and  appoints  Mrs.  Johnfton  her  executrix,  but  will,  but  m.ikci 
makes   no  difpofition  of  the  furplus.     The  bill  is  brought  by  ^^  aifpofitioa  4£ 
R^.nold  Neivjhad  and  Alice  his  wife,  who  was  a  daughter  of  the  Tbis"i?notale* 
teflatrix,  againfl  Allen  Johnjhn  and  his  *  children  by  El'izabdhy  ^.Ky,  butaoex- 
the  other  daughter,  to  have  the  furplus  diftributed.  thf '^d^Ac^. 

tarrijc  Jiad  ^ivca 
to  Her  fon,  and  does  not  exclude  the  daughter  from  the  furplus  (zj* 

Lord  Chancellor,  f  *  4<5  ] 

The  giving  fcveral  other  legacies  to  the  reft  of  the  children,  whercaperioo 
IS  no  rule  that  the  child  who  is  left  executor  lliould  have  the  re-  arP'^»nts  <jne  t»- 
fiduc  ;  it  is  impoffible  to  reduce  all  the  cafes,  as  there  is  fo  great  in^!vmtl«:xcfi- 
ji  contrariety  between  them,  to  one  general  rule;  but,  as  the  law  due,  unlciifce 
(lands  now,  where  a  perfon  appoints  one  executor,  it  is  giving  jj"^  .^^^S^ 
bim  the  re  fid  ue,  unlefs  there  is  a  particular  legacy  •,•  the  fame  r^mc  rule  boMt 
rule  holds  in  the  ecclefiaftical  court,  except  there  be  a  ftrong  and  ^«  ^^  ecdcimi;- 
violcnt  prcfumption  that  the  executor  was  not  to  have  the  refi-  ^^    ^^^ 
due.     2  Vcrn.  648.     Lady  Glanmlle  ct  aV  verfus  the  Dutchcfs 
of  Beaufort  (3).  Ale^jcyfilv^ 

Ever  fince  tlue  cafe  of  Fojlcr  and  Munt^  i  Vcrn,  473.  it  is  fet-  Jo^'^^'-w/  «* 

.     -       ,  ,  ,  "^  .        .  r       1  •  hJi  care  a&d 

tied,  that  wlierever  a  legacy  is  given  to  an  executor  tor  his  care  pjju,^  mikei 
and  pains,  he  is,  as  to  the  refidue,  a  truftee  only  for  the  next  of  him,  as  to  the 
kin,  for  it  would  be  abfurd  to  give  one  a  legacy  for  his  care  ^"d/^^^'J^j^  J^^^ 
pains  in  managing  the  eftate  for  himfcif  (4).   '  of  kiju 

(i)  Reg.  Lib.  B.  1759.  fol.  44.1.  toK  w,Kni^btly,  1  Ccx's  P.  W.  550.  n.  i. 

(2)  Griffith  v.  Rf>pers,  Prcc.  Cha.  231.  (4)    2    Vern.  676.   S   C.     Davcn  v. 
Hfitins  v.  H-Jk:ns,  Prcc.  Cha.  263.  Joms     Dtivers,  3  P.  W.  43.     J^JIin  v.  En^w.ti^ 

•v.  //7/ffcw^,  Pr«c.  Cha.  316.     Granville  Bunb.  112.     Siufhcot    v.    ir.itfon^  polh 

T.  Be.htfort^    1    P.  W.    114.     LaivfoH  y,  3  vol.  228.     Judrcv  V.  Clark ,  2  Vcf. 

l^i'.^foH^  7  Bro.  P,  C.  5  1 1 .  16 2. 

(3)  X  P.W.  114.  S.  C.     Sec  Fardng' 

2  .  T\{\% 


46  Cases   Argued  and  Determined 

Nkwstcav  ▼.      This  rcafoning  in  fubfcquent  cafes  his  been  carried  furth< 

^oHMtTow*    where  geneial  legacies  were  given  without  afligning  any  par 

cular  reafon,  yet  held  to  be  in  exclufion  of  the  rcfidue,  for  a  t< 

tator^s  giving  a  perfon  part  of  his  eftate,  is  an  implication  tl 

he  did  not  intend  him  the  whole. 

Mr.  Vernon  told  Lord  Macclesfield^  that  he  took  this  point 
be  as  well  edabllflicd,  as  that  an  edate  to  a  man  and  his  he 
is  a  fee-fimple,  which  his  Lordlliip  mentioned  in  the  cafe  of  Ih 
t'wgton  V.  Knightly i   i  //^/w/.  551. 

There  is  no  fort  of  prefumption  to  be  admitted  from  neamc 
or  remote nefs  of  kin  in  the  perfon  who  is  left  executor,  that  t 
teftator  .did  or  did  not  intend  him  the  refidue  (i ) ;  tlio'  in  t 
cafe  of  Ball  and  Sw;/A,  there  was  a  diftindtion  in  favour  of 
wife  (2). 

The  prefent  cafe  falls  difcftly  within  the  reafoning  of  Gr 
fith  and  others^  and  tlie  Dutchefi  of  Beauforiy  in  the  Houfe 
I^rds,  December  12,  17 10.  Giving  a  fliare  in  the  partnerO 
ftock  to  S.  in  truft  for  the  wife,  is  confident  with  intending  \ 
the  refidue  \  for  had  it  not  been  done  in  this  manner,  it  m^ 
have  funk  in  the  refidue,  and  the  hufband  by  this  means  woi 
have  been  intitied  to  it ;  confcqucntly  I  can  never  fay  an  imp 
cation  arifes  from  hence,  that  the  tedator  has  excluded  the  ci 
cutrix  from  tlie  benefit  of  the  furplas,  for  implications  mi 
flow  from  natural  and  neccffary  conftquences ;  this  was  not 
legacy  but  an  exception  out  of  the  legacy  (lie  had  given  of  tl 
partnerfliip  dock  to  the  foiu 
f  47  ]  The  giving  a  legacy  dircdUy  to  B.  or  giving  it  to  A.  in  tru 

A  le|^  Id  trail  for  B.  IS  one  and  the   fame  tiling,  and  equally  excludes  tl 

the  refidue.  Where  a  refidue  is  given  to  the  executor  for  life  (as  ind 

A  gift  of  the  re-  ^^{^  before  the  Mafter  of  the  Rolls),  it  implies  a  negative  th 
cutorforUfc,  "  he  fliall  not  have  it  for  any  longer  term,  and  didinguifties 
implies  he  ihaU  from  the  prefent  cafe,  for  here  is  no  exprefs  devife  of  the  i 

haTeitforDO        gj 
loager  a  term* 

(1)  Rattdattv.  Bookey^  2  Vcrn.  425.  Mar-     (2)  2  Vcrn.  675.  S.  C. 
IM  y.  Rgbowy  1  Bro.  Cha.  Rep.  154. 

Cafe  37.  Sumner  vcx{\is  FarlriJgej  zt  tlit  Rolls,  Jtdy  2^,   1740* 

Tenancy  by  the      /i   Devifc  to  A.  and  her  heirs,  and  if  (he  die  before  her  h\ 
To^t\  To{*the   -^^^^  band,  he  to  have  20  /•  a  year  for  life,  remainder  to  go 
inheritance,  and  ^^^  children,  the  wife  died  before  the  huft>and. 
•octhcfrechol4.      It  is  a  rule,  faid  the  court,  in  the  cafe  of  a  tenancy  by  t 
curtefy  as  well  as  in  a  tenancy  in  dower,  that  the  eitat^  iji 
come  out  of  the  inheritance,  and  not  out  of  the  freehold^ 
A  tenancy  by  the       A  tenancy  by  the  curtefy,  and  a  tenancy  in  dower  are  excr 
•  curtefy  "a con-  cenccs  out  of  the  inheritance,  and  a  continuation  of  tixe  inj 
jThwittUce  in*^   ritancc  for  a  certain  tinxe  ifl  the  huibandj,  whiqU  woijld  oth< 
the  httibam:.       wife  h^ve  qea(cd. 

At 


In  lSbc  Time  til  Lord  Chancellor  Hard^xticks.  47 

A  tcnanqr  by  the  curtcfy  muft  arife  out  of  the  inheritance,    Sumnir  ▼. 
which  muft  veft  in  the  wife,  and  there  muft  be  a  poffibility  of  xh^^wn^i^*^ 
its  defcending  upon  the  children ;  now  they  take  here  by  virtue  tenancy  by  the 
of  the  remainder  over,  not  by  defcent  from  the  mother,  and  S!"  u^,/'^*'*t^ 
dicre  is  no  difference  between  making  an  eftate  of  inheritance  byVirtucof  are- 
to  ceafe  in  the  wife  the  moment  fhe  dies,  and  to  arife  in  the  malader  over* 
ehiyrcn.  and  a  jointenwcy.  .,     ,     ,,      ^.T^tk 

Neither  a  tenant  m  dower  or  curtefy  can  entitle  themfelves  mother, 
to  ail  eftate  in  dower,  or  curtefy,  where  the  children  who  are  J[*®  entitle  the 
kft  cannot  poiEbly  uke  an  inheritance,  for  the  moment  of  time  te^tbrihe 
diehufband  takes  as  tenant  by  the  curtefy,  the  inheritance  muft  curtefy,  the  in. 
dcfccndupon  the  children,  and  therefore  it  is  impoffible,  in  the  ? 7*^*^*  "*"  d** 
prclipa^  cafe,  to  maintain  the  father  is  tenant  by  the  curtefy  {%).  cLureiu^**" 

(1)  FaiMc^s  Cafe,  8  Co.  34.  b.  Co.  Lict.  29.  b* 


JBtgglrJon  vcrHus  Grubi^  July  16^  J740.^^^tVJ.vi^Cafe38, 

\frAf^S^^'[  48  J 

A  Bill  was  brought  for  a  legacy  of  500/*  by  a  hufband,  in  the  yioU  given  In  a 
right  of  his  wite,  given  her  under  the  will  of  her  father,  ^^'  *i^' 
Qotwithiianding  he  had  in  the  father's  life-time  received  500/.  fadionfordie 
a$  a  portion.  ^«  fwm  J«ft  5« 

Parol  evidence  was  admitted  to  ftiew  the  father  gave  the  500  '•^^]J^  }* /L^i^m^^ 
to  the  huft>and  in  full  of  what  he  intended  his  daughter  under  jf  ^  '^r^z^-jy^ 

ibwiiH2).  '        -^yrz, 

Where  a  plaintiff  is  abfurd  enough  to  refufe  a  fair  ofier  of  ac-  Abiiidifmiired  -^^f^"^^ 
commodation,  and  obftinately  perfifts  in  his  fuit,  it  is  an  aggra*  "^^i^^^*/^^    */{^^ 
ntion,  and  the  bill  (hall  be  difmiffed  with  cofts.    And  his  Lord-  TfTcr  of  accaIL>/^'^X*" 
8up  decreed  accordingly.  datlon*  V  ^^^jj^^ 

(i)  Irodv.  Hurfi^  2  Frecm.  224.   Hale  lips,  poll.  215.  Tipper  v.  Chdcroft^  poft.  ' 

T.  AQm^     2    Cha.   Rep,   35.   Hojkins  v.  492.     On  the  general  doArinc  of  Satif- 

Bi^lkiki,  Pre.  Cha.  263.    Hartop  v.  fFhit-  fadlion,     fee    Belcjis  v.   Utlrvat,    ante 

•»r#,  Prcc.  541.    1  P.  W.  681.   S.  C.  I  vol.  426.  n.  2. 

Jenkiru  V.  Ptrsvel^  2  Vcm.   115.     Scoff  on         (2)  See  Ro/eivell  y,  Bffinety  po^,  ^y<A^ 

tSwfMf  1  Stra.  235.   Farnbamv^Pbil'  77. 


Henley  verfus  Philips^  July  1 740.  Cafe  39.       .^ 

HE  rules  of  evidence  in  this  court  as  to  witnefles  are  ex-  «  .^    ..  ~^ 

nil/-  1  /     \  *■"*"  Of  evi-    -^^#,«*«^ 

actly  the  fame  as  at  law  (i).  dcncc  the  fame  \^ 

If  witneffes  are  dead,  who  have  attcfted  a  deed,  it  is  not  fuf-  w  ^f  ani  ^^^/f. 
-fcient  that  you  prove  the  hand-writing,  but  you  muft  likewife  ^heriawit-,;C>^^-«^ 
|iew  they  are  dead.  nef«  it  dead  whe^c;'  ^,- 

ttceftcd  a  deed,  you  muft  prove  him  Co  be  To.     '  ^   ' 
(1)  Sec  VilUen  v.  Villiers^  ppft,  71. 

Where 


4$  CASES  Argued  and  Determined 

Henley  ▼.  Wlierc  a  perfon  has  lived  abroad  for  fomc  years,  after  attcd- 
"WKcre  ai'ittcft-  '"S  **  deed,  there  muft  be  a  fthtl  proof  of  his  death  ;  otherwifc 
in^  witncff  has  whcrc  the  witncfs  has  lived  conftantly  in  England^  from  the  time 
IWcd  abwd,  a  Qf  ifi^j  fubfcribing  his  name  to  the  day  of  his  death  ;  there  a  flight 
/deathfswjuircd!  cvidcncc  of  liis  death  is  fufficient,  cfpecially  where  the  perfoa 
otherwifc  where  who  provcs  his  hand  knew  him  intimately,  and  fwears  that  he 
^T^^'^'lr"'  ^^'^i^^'^'^  him  dead  ;  in  fuch  a  cafe,  the  court  will  not  expcS  fach 
land.  ^  *  nicety,  as  that  a  certificate  of  his  funcr.d  (liould  be  produced. 

If  atruftce.  Where  a  truftee  is  merely  a  truftec,  and  there  is  any  a£l  to 

snerely  to  hare  be  done  by  him,  it  is  very  commcn<lablc  in  him  to  be  cautiouSy 
tohirprivatc"fn-  ^^^  whcre  he  has  a  private  intercft  of  his  own  feparate  and  in- 
terrft  dcicr-  dependent  from  the  truft,  and  obliges  ceflny  que  trujl  to  come 
jnined,  bringj     jj^^^  ^j^jj,  ^ourt,  mcrclv  to  liavc  the  point  relaiinff  to  his  private 

the  cffiuy  que        ,  ^      i  •       i  i  r     ^'  n  °    i  •     •      /•      i 

#nj/?  berore  the  mtcreft  deternuncd  at  the  expencc  of  the  truft  ;  this  is  luch  a 

court,  hr  (hall  vcxatious  bcliaviour  in  him,  that  for  example's  fake  he  will  be 

SLtf "dbc  fult.  decreed  to  pay  the  whole  cofts  of  the  fuit. 

r   .^  1   *  Though  a  feme  covert  has  a  power  of  difpofing  of  a  fum  of 

A  power  hi  a  money,  or  any  other  tiling,  by  a  writing  purporting  to  be  a  will, 

ftme  covert  to  y^.^,  after  the  wife's  death,  the  proving  it  in  the  fpiriiual  court 
SrSrS»  ^'^^^  "°^  R*''^  ''^  ^^^^  autliority  of  a  will,  but  it  will  be  ftill  confi- 

bcawiu,  does  dcrcd  as  au  ^inftrume;u  oulv,  or  an  appointment  of  fuch   fum 

not  give  it  the  q^  other  thinjr  in  purfuance  of  the  power ;  and   before   it  is 

author  in*  of  one  i  •        i  ii  \       \     e 

in  the  c^clcfiaf-  proved  ill  tlic  comnions,  as  a  teltamentary  conveyance,  the  huf- 
ticaKcourt,  and  band  ought  to  be  examined  there,  as  to  his  confcnt,  nor  till  thea 
muft'bS' «1      ^*"  *^  1^^^'^  ^^^^  ^^'^^  ^"^  operation  of  a  will  ( i  J. 

mined  to  his 

confcat  belbrc  It  can  be  proved. 

(i)  See  Rojs  V.  £rtcT,  pod.  3  vol.  i$o. 


Cafe  40.  Lech  verfus  Bcfujcty  July  17,   1740. 

Where  there  arc  T  T  T  H  E  R  E  there  are  mutual  demands  between  a  creditor 

a  de\^ndl^uptn      ▼  V     and  a  bankrupt  under  the  claufe  in   5  Geo.  2.  ch.  30- 

an  adion  ui  Uvffi'cl.  29.  in  whicli  arc  thefc  words,  no  more  pall  be  claimed  aiid 

nwyaswcllfct    p.^ld  than  appears  to  he  due,  on  either  fide,  upon  a  hidauce  of  accounts 

thcbaiiktupMct,y''''^'*^  •    '^^^^  lunjli'r  oj  the  Kolls  was  of  opinion,  that  upon  an 

ai  in  coznino.-!      adion  at  law  t!ic   defendant  might  fet  off  his  demand  againft 

"c^trz^'O.      ^^^^  pl'iiiuiiT,  as  is  done  in  other  cafes  by  virtue  of  the  ftatute 

""'    *      of  2  GiC.  2.  ch.  22.  feci.  13.  and  8  Geo.  2.  ch.  24.  feci.  6.  and 

tji.it  there  is  no  occaiion  to  come  into  a  court  of  equity,  to  pray 

an  injiindion  to  a  fuit  at  law,  and  tliat  the  plaintiffs  at  law 

may  account, 

(1)    Sec  Rid^ut  V.  Brou^b^  Cowp.  133-  135* 


la  tlic  Time  of  Lord  Chancellor  Hardwickb*  4p 

Btrrufiri  verfus  Milwardy  July  i8,  1740.  Cafe  41. 

A  Mortgagee  was  prefent  when  the  mortgagor  was  in  treaty  S,  c.  Bam,  cu^ 
for  the  marriage   of  his   fon,  with  the  father  of  J.  the  wherc°  mort-  ^^^^^ 
fon's  intended  wife,  and  the  lands  incumbered  being  agreed  to  gagee  wm  pre-  ^^^ 
be  fettled  upon  this  marriage  to  the  hufband  for  life,  to  the  wife  <c«t  whiift  a     ^^ 
for  life,  remainder  to  the  iflue  male  and  female,  it  was  not  op-  jlj^^^^/ty'^jbr  hh    ^ 
pc^edby  the  mortgagee,  but  he  fraudulently  concealed  his  mort-  fon's  marriage,  J/ ^ 
gage,  and  at  the  fame  time  privately  aflured  the  father  of  the  *"<*  ^Ta"  v"^:^^^^^^^^ 
fon,  that  he  would  truft  to  his  perfonal  fccurity  ;  it  was  decreed  mortgage,  iho''^^? 
that  the  fon,  and  his  wife,  and  the  iffue  of  this  marriage,  fhall  Court  dcoecd     J^ 
hold  the  lands  quietly  and  peaceably  againft  the  mortgagee  and  J^d^J^c^JJ'*^^ 
hw  hcirs^  hold  t)^  Udi  \^^ 

againft  the  mortgagee  and  his  heirs  (^  ^^y^ 

The  mortgagee  was  direfted  to  affign  his  mortgage  to  truftees, 
the  one  to  be  named  by  the  fon,  and  the   other  by  himfelf,  to 
-attend  the  feveral  limitations  contained  under  the  marriage  fet-  ' 

tiement ;  and  in  cafe  the  plaintiff  dies  without  iflue  of  the  mar*^. 
riage,  or  the  eftates  limited  to  the   iflue  of  the  marriage  deter- 
mine, then  the  parties  were  at  liberty  to  apply  to  the  court  for  * 
further  dire£tions :  the  injunftionto  (lay  the  mortgagee's  pro- 
ceedings at  law  was  m?de  perpetual,  and  he  likewife  was  order-       f  50  J 
cd  to  pay  the  ezpence  of  the  aflignment  to  the  truflees* 

(i)  The  reader  is  referred  to  the  cafes  giled  in  the  note  to  Mcjattav*  Murgatroyd^ 
1  Cox'j  P.  IV.  394. 

Marjb  verfus  Howe^  July  18,   1740.  Cafe  42* 

WHERE  there  is  a  variance  between  the  original   will  "^l'^^^^ 
and  the  probate,  the  caufe   muft  (land  over,  and  the  ©riginai  will, 
parties  are  at  liberty  to  apply  to  the  fpiritual  court  for  amend-  ^*»crc  muft  be  an 
ment;  and,  if  they  fee  occalion,  to  make  the  proper  alterations  ^fi^fpirUuicouft 
in  the  probate.  to  ajncnd. 


u 


July  18,  1740.  Cafe  43. 

PON  re-hearing  a  caufe   which  was  originally  heard  be-  A  caufe  on  r«- 
fore  the  Chancellor,  it  muft  be  opened  as  a  cafe.  llc^!^fjL 


Exceptions  ex  parti  Hal/am^  July  24,   1740.  Cafe  44, 

P  a  wife  cannot  in  confcience  confent  to  fuch  an  anfwer  as  a  wife  wHofe 
is  drawn  up  by  the  hufband,  (he  is  not  obliged  to  fubmit  to  !**°5*g^""rjj*'"'* 
hj  but    upon   application    to  the  court,  (he  may  be  confidercd  drawn  up  by"he 
as  a  feparate  perfon,  and  will  be  allowed  to  anfwer  diitinft  and  huiband  wiu  be 
iiulcpendeQt  from  the  hufband.  ^    ?!!:rdfft."r 

Vol.  IL  D  If  froa 


I 


^Q  CASES  Argued  and  Dctcrttiincd 

Ex  parts  If  a  hufband   infifts  that  his  wife  put  in  an  anfwcr  contra 

Halsam.       ^q  what  {he  believes  is  the  fadl,  and  by  menaces  prevails  up4 

Whcfcahufband  j^^^  to  do  it;  this  is  an  abufc  of  the  proccfs  of  the  court,  ai 

by  mcruces  pre-    ,  •  .  n      i  r        i  ' 

vails  on  a  wife  to  he  may  be  punmicd  for  the  contempt. 

put  in  an  anfwer, 

he  may  be  puniflied  for  a  contempt. 

Cafe  45«  Lewln  verfus  Okeleyj  July  26,  1740  (i). 

Where  an  exe-  'T^  HERE  was  a  devife  to  truftecs  for  the  payment  of  deb 

cutor  is  aifothe  J^     ^^d  the  faid  perfons  were  made  executors  ;  the  aflcts,  fa 

mcntof  debu/'  ^^  court,  fliall  notwithftanding  be  equitable,    and   not  leg 

the  affcis  ihaii  and  all  the  creditors  muft  be  ^Mpari  pajpd.    There  are  cafes 

fnd  notTaT^^*  ^^rw«'/  Reports j  in  which  it   is  held,  that   where  truftees  a 

and  the  crcditon  made  executors,  [vide   Girling  w.    Lee^   i    Fern.  6'^^  {^r.)  del 

muft  be  paid  {hall  be  paid  in  a  courfe  of  adminiftration  j  but  the  modern  1 

fan  pjffu.  folutions  havc  been  otherwife  (2). 

(1)  In  Silk  V.  Prime^  cited  i  Bro.  Cha,  Ptcc,  Cba,  408.  Sptncer  v.  B'lffyn^  p 
Rep.  138.  the  Lord  Chancellor  faid,  291.  Newton  v.  Bcnnet,  i  Bro.  Li 
that  he  had  examined  this  cafe  with  the  Rep,  135.  Silk  v.  Prime,  i  Bro.  CI 
Kegiller's  book,  and  found  it  correal  as  Bfp,  138.  in  note  Barker  v.  Boucher^ 
to  the  point  here  mentioned  to  have  Bro.  Cha,  T^ep,  140.  in  note.  Batj<fn 
been  determined.  Lindegreettt   z  Bro.  Cha,  Rep,   94.     J 

(2)  So  Hick/on  V.  fVitham,  Finch,  196.  BLub  V.  IVilder^  ante  I  vol.  420.  not< 
jinoH,  2  Fern,  133.     Cballis   v.    Cajhornj 

[   51   ]  Machworth  \txi\xs  Gifion^  Tit  the  Rolls ^  J^hZ'^^  '740« 
Cafe  46. 

The  ftatutc  of  ^  B  ^  H  E  ftatute  of  limitations  cannot  be  pleaded  to  the  dif< 

limitations  may  J[     ygjy  whcn  the  debt  was  due,  though  it  may  to  the  d< 

dcbV^but  not  to  '^^^^^U  bcciufc,  by  the  defendant's    fetting  forth  when  the  d( 

the  difcovery  comnienced,  it  will  appear  to  the  court,  wlvether  tlie  fix  ye 

whtn  the  debt  ^^^  incutrcd  according  to  the  ftatute. 

Cafe  47.  JJhurJi  vtx{\x^  Eyre^  EaJlerTermy    1 740. 

/Vn  admim.lra.  A     Bill  for  a  difcovery  of  aflets  was  difmiffcd  (i),   upon  a  p 

tor,  though  in-  £\^  that  the  adminiflrator  was  not  a  party,  though  it  wa 

z^lrty^^  biU  ^^^  "o^  difputed,  that  he  was  an  infolvent  perfon. 

aiVcts!  "  (1)  Salijidc  S.  C.  poji  3  vol.  34 1,  corrcded. 
Cafe  48. 


S.  Q,foJt,  190. 


Plutihet  verfus  Pen/on^  at  the  Rolls ^  July  31,   174a. 

A  Bill,  faid  the  court,  fo  far  as  it  is  not  ccntradidled  by 
plea,  muft  be  taken  to  be  true. 
A  plea,  for  want  of  proper  parties,  is  a  plea  in  bar,  and  g 
to  U;ic  whole  bill,  as  well  to  the  difcovery  as  to  the  relief  ( i }. 

(i)  Hanne  v.  Stevens,  \  Fern.  no.     Sango/a  and  tht  Eafi  India  Comtany,  2 
J9,  170,  tt,  28. 


1^  in  ttie  Tune  of  Lord  Chancellor  Harowicke.  ci 

[•  A  plea  that  die  bill  is  only  brought  ^gainft  the  reprefenta-   pLwrtr  w. 

;  files  of  the  real  eftate,  whereas  it  ought  to  be  likewife  againft  ^  i^^**"' 
die  reprefentatiyes  of  the  perfonal  eftate ;  fueh  a  plea  ought  to  brining  thTtU 
be  uUowedy  \rhatever  reafon  there  may  be  to  fufpe^  it  is  put  in  prerenuuves  of 
far  delay,  tliat  the  rule  of  the  court  may  be  uniform.  Sbitrbl^  the 

Court  aUowed» 
cttn  tliOQgh  lufpeaed  to  be  for  delay  meiclj. 

In  bills  of  difcovcry,  the  Court  faid,  you  {hould  make  every  At  law,  ifjtm 
trton  a  party  who  is  neceffariJy  to  be  made  fo,  that  you  may  •'^''''^'^f"^**** 

i-i'i-*-  1  «  •     t      t     'r         '  ^  executor  in  an 

Dt  mumply  luits  improperly  j  at  law,  mdeed,  if  you  was  to  aaion  they  mzj 
m  the  heir  and  executor  in  an  a£lion,  they  might  demur  to  ^^^^y  other- 
^  aaion.  but  in  equity  you  may  join  them  ( i ).  S^cT^'fe 

mutt  be  made 
a  party*  ^dio  is  neceOarily  la. 

A  bill  of  difcovcry  of  real  aflets  may  be  brought  againft  an  Where  the  re- 
or,  in    order  to  prcferve  a  debt,  without  making  an  admini-  [^ft^„^**fn"jL 
hator  of  the  perfonal  eftate  a  party,  where  you  fuggeft  that  the  fpineuai  coiTri^ ' 
_prcfcntation  is  contefting  in  the  ecclefiaftical  court,  and  there  yj*"  may  brinj  a 
i  plea  for  want  of  parties  would  not  be  allowed.  of  Vr?^^'!jL^nft 

tiie  heir,  with- 
out making  an  admiDiftrafior  a  party. 

(I)  Knight  V.  Knight,  3  P.  W.  333. 

Lunatick  Peiitiotts^  -^''^^  4>  1740-  C  5^  1 

_  Cafe  40, 

np  HE  acl  of  parliament  that  empowers  juftices  of  peace  to  vagrants oLi 
X     take  care  of  lunaticks,  upon  complaint  made  to  them  of  and  not  perfons 
»r»y  outrages  committed,  relates  to  vagrant  lunaticks  only,  who  ^^.  "."^»  »« 
ire  ftroiling  up  and  down  the  country,  and  does  not  extend  to  tLtemMVew 
)erroiis  who  are  of  rank  and  condition  in  the  world  and  whofe  juftices  of  peace 
'  tbtions  can  take  care  of  them  properly,  by  applying  to  this  ?*^j^*^<^ 
court,  as  is  ufual  in  cafes  of  lunacy  (i)« 

A  perfon's  keeping  a  commiflion  of  lunacy  by  him  for  fe-  A  commiffion  of 
^eral  years,  without  ever  putting  it  in  execution,  is  of  very  J?*'>««y'"pthack 
"ingerous  confequence,  as  it  may  be  made  an  improper  ufe  ^^  ^^^^^^^^ 
many  refpefts,  particularly  to  terrify  and  diftrefs  the  pcrfon  it  in  execution, 
aiiiil  whom  it  ifllies;  and  therefore,  for  thefe  reafons,  and  it  ^awntwnptot' 
eing  likewife  a  contempt  of  the  court,  the  commiffion  was  dif-  will  be  difcharg- 
■^  arged  with  cofts,  and.the  petition  alfo,  odwithcoftt. 

(i)  See/at.  17  C^*,  2.  r.  5.  /  20,  21. 


A 


Morref  verfus  Pif/ke,  OSober  16,  1740.  Cafe  50, 

Creditor  by  judgment,  in   1698,  for  600!.  in  the  year  :^,,^^^^/r^er-&^> 

*7^7i  comes  to  an  account  with  the  conufor,  and  fet-  /.^$^'^^^  J4o. 

ties  the  remainder  due  upon  the  judgment  at  420/.  and  ^hcn    >v^       ?k^^^ 
takes  a  mortga;;c  in  fee  for  that  fum,  as  a  collateral  fecurity  xq  ^y     \n 
the  judgment:  one  Zaundsrs^  an  attorney,  in   i^\C.    .*kc..  an  ^'     J^^^"^* 

i;  Ji;Tn.:v  fit  ^^  ^_^_ 


gX  CASES    Argued  and  Pctcrmmcd  ' 

Moil  XT  T.    aflSgnmcnt  of  this  mortgage,  in  which  there  is  a  recital,  tha 
Faskk.      g^^^   ^jjg  confideration  of  the  aflignment,   was  then  the  fd 
worth  of  the  eftate  5  and  the  afSgnment  like  wife  was  made 
2,  time  when  there  was  a  fuit  depending  between  parttciila 
creditors  upon  feveral  other  eftates  of  the  mortgagor  (the  la 
Mr.  Jo^n  Bentiet)  in*conjuu£iion  with  judgment  creditors  at  J 
large,  ami  the  reprefentatives  of  Bentiet.     Sautiders  was  in  pof«j| 
fcflion  too  of  another  mort;:age,  in  1688,  upon  the  fame  eita 
as  W3S  fubje£l  to  the  judgment  m  1^98,  and  the  mortgage 

1707- 

Lord  Chancellor, 

Saunders  (hall  not  be  allowed  to  tack  the  two  mortgages  to*J 

gether,  viz.  that  in  1688,  and  the  other  in  1707,  fo  as  to  de-1 

feat  intermediate  incumbrancers,  between  the  years  1688  andj 

1698,  and  yet  the  mortgage  in  1707  (hall  have  relation  back  i 

the  judgment  in  1698,  and,  by  confolidating  thehi  togethe 

fliall  intitle  Satmders  to  receive  the  fum  due  upon  that  judgment  J 

prior  to  creditors  after  the  year  1698,  but  as  to  money  repor 

due  fince  the  mortgage  in  1707,  SautuUrs  is  to  be  paid  only  j 

priority  to  creditors  fubfcquent  to  1707  (1). 

U  53  1  '^^^  '^^^  °^  ^^^  court  as  to  prior  incumbrancers  taking  toJ 

Korwbuta^wtf  a  fubfequent  one,  fo  as  to  tack  it  to  the  prior,  is  where  he  ' 

fde  purchafcr  of  a  bona  fide  purchafcr  of  the  puny  incumbrance,  without  noti 

a  puny  incum-        c    •  \-   ^  i_ii  •  l 

brancc,  without  ^f  intermediate  ones,    but  here   the   puny   incumbrance   w 
notice  of  inter-  bought  in   while  there  was  luch  a  ///  pendens^   as  will  makc^ 
u^^iTtoa^Jio?  ^^"^^^'^^  ^  purchafer  with  notice  (2). 

The  words  in  the  recital  of  the  aflignment  of  the  mortgag 

in    17 16,    that   9c/.    the  confideration    money,    was  the  fuA-J 

worth  of  the  eftate,  at  tliat  time,  naturally  implies  that  theici 

were  other  intermediate  incumbrances,  and  therefore  to  giv 

Saunders  the  advantage  of  tacking  both  mortgages,  would 

contrary  to  his  own  intention,  for,  at  the  time  he  took 

aflignment  of  this  puny  incumbrance,  he  mufl  know  the  cf 

was  worth  no  more,  from  the  very  words  of  the  recital. 

A prlpr  raortga-       If  a  prior  mortgagee  takes  an  aflignment  of  a  third  mo 

sec,  who  has  an  gage,  as  a  truftcc  only  for  another  perfon,  he  ftiall  not  be  aWl 

SnTmorttagc*    ^owcd  to  tack  the  two  mortgages  together,  to  the  prejudice  of  { 

M  a  truftec  only,  intervening  incumbrancers  •,    if    tliis   was   permitted,    a  mere 

cannot  tack  the  {^ranger  purchafing  the  third  mortgage,  by  declaring  he  bought . 

•^U^cC^w^dic  »t  in  truft  only  for  the  firfl  mortgagee,  might  tack  both  togc- 

prejudicc  of  in-  thcr,  and  defeat  all  the  other  incumbrancers* 

tervening  in* 

CumbranccrSp  | 

A  mortgage  may      The  reafon  why  a  mortgage  may  be  tacked  to  a  judgment^  ] 
kctackrdtoa     is  this,  bccaufc  tlic  judgment  creditor,  by  virtue  of  an  elcgiC| 
judgment (3).     ^^^  bring  au  cjectmcnt,  and  hold  upon  the  extended  value^ 

(1)  Reg.LiLB.  1739.  fol.  435.  (3)   Brare  v.  Marlborough^   %    P.  W. 

(2)  Cafouv.Rmoid,  Prrc,  Cha,  226,  492.  See  Mathtiju  V.  Carmttrigbt^f^^ . 
Goddard  v.  Complin^  1  Cha.  Ca.  1 19.  2  vol.  347*  r. 
jinon,  2  Cha.  Ca,  3).  Bract  v.Marlba^  t 
mib,  2  P.  ^^  495-                                                                                            '  :' 


in  the  Time  of  Jx>t<]  CliancoUor  Hard^^'ICKE.  53 

and   as  he  has  the  legal  intcrcft  in  the  eftate,  the  Court  will    Mokut  v. 
not  take  it  from  him ;  but  this  rule  holds  only  where  the  fame       *^a«'^'' 
perfon    has    both  judgment  and  mortgage    in  the   fame  right, 
and    not    where  he  has  the  judgment  in  his  own  right,   and     ' 
ih":  mortgage  in  another  right,  as  a  truftee  only. 

Where  there  is  a  prior  mort^gee,  who  has  a  puifne  incum-  Afirftmortw- 
brancCy    a  fecond  mortgagee  fliall  not  redeem  the  prior,  with- gee  has  die  legal 
out  redeeming  the  puifne  at  the  fame  time;  and  the  reafon  is,  hwl^'JifneT^* 
becaufe  tlie   legal  eftatc  is  in  the  firft  mortgagee,  and  this  court  cumbrance,  a  " 
will  not  take  away  that  benefit  from  him,  provided  he  had  no  Second  mortga- 
DDtice  of  the  fecond  at  the  time  he  bought  in  the  puifne  one.      ^H^  thc^rior" 

without  redeem- 
ing the  puifne  at  the  lame  time. 

Where  a  prior  incumbrancer,  by  mortgage,   judgment,  or  v/hcrc  a  mort- 
ftatutc    ftaple,  has    a   bond  likewife  from   the  mortiija^or,  the  Kje^chas  abond 

•        L-      IT      •  1  .1  f  «-*      hkcwifc  from 

:    laortgagor,  m   his  hie-time,    may  redeem  tlic   mortgage,  ^c.  the  mort^jigor, 
without  paying  off  the  bond  debt  (i)  ;  otherv.ife  as  to  the  heir  the  heir  muft 
at  law,  becaufe  the  moment  he  redeems  the  eftate,  it  (hall  be  ^'^^-^^^rgc  the 

ci;c  Ui  well  aa 

aiFcts   in  his  hands,    and  for  this  reafon,  the  Court  compels  the  otlicr. 
hixn  to  difcharge  the  bond,  as  well  as  die  mortgage  (2}. 

Where  there  are  feveral  incumbrancers  upon  an  eftate,  as  is      C  54  1 
the  prefent  cafe,  and  the  prior  incumbrancer  has  a  bond  hke-  Whcreaprionn- 
rife,  he  cannot  infift  upon  being  paid  both,  which  would  be  a^^'l^^i^K^^'^f  * 
ii  prejudice  to  the  puifne  incumbrancers;  but  his  bond  ihall  jt  ftall  be  po:;^-' 
[be  poilponed  to  all  other  incumbrancers,  whether  by  mortgage,  pored  to  u!i 
Ijad^jment,  or  ilatute  ftaplc ;  for  he  has  not  the  fame  equity  f^,;*^****^"/"" 

^rt.-r-  I  '    i\  1-  1  L      "'-^nc.^:.,  whether 

^init  a  puifne  incumbrancer,  as  againit  an  licir  at  law,  who  by  mortgivgc^ 
lb  liable  in  rcfpeft  of  aflets  (5).  judgment,  or 

An    agent,  truftee,   heir  at  law,    or  executor,  purchafing  a  a  p-ior  creditor 
'paiihe  incumbrance,  as  againft  another  incumbrancer,  ihall  be  who  buys  in  a 
'  pid  no  more  than  what  he  gave  for  this  incumbrance  ;  other-  g"^'.^^^  Twii 
[  wife  as  to  a  prior  creditor,  who,  bcna  fide^  buys  in  a  puifne  in-  he  dui  not  give 
[cumbrance,  iho'  he  did  not  give  the  full  value   for  it :  the  rule  Jj^^f"'^  v^^"^» 
lil laid  down  gcjacrally  indeed  by  Lord  Chancellor   Jtff'^rySy  »"  thc^,vhole, other- 
lAe  cafe  of  h'lU'tr.ms  v.    Springfuld  (4),  as  well  with   regard   to  win-  as  to  a 
|crcdxtor  and  creditor,  as  to  trultecs,  heir  at  law,  or  executor;  *  ^^'T'^^y  ^^^'^ 
[but  I  cannot  fay,  that  I  remember  any  decree  in  this  court,  fub-  excckur.    ^'  *' 
[tl^uent  to  this  cafe,  where  it  has  been  laid  down  as  a  general 

(1)     Challis    V.    CrJl,orn^    Free,    Cha,  Po-.V!s  v,  Co7l>cf,  io.?.  -^  vo],  SS^-   Trough- 

J 407.       Anon,    2    I'lf.   662.      CAinuiu    v.  ten  w  Triiii?jAKr.^  \  }  ff  87 
Jir/jecl,  1   Cox^i  F.  H\  776.  n.  I.    Aider  (3)  Lcr^'Mian  v.  ^Hajftli,  3  Era,  Cha. 

I9,  Sffarr^    2    Sra.  1107.    Contra,     BjMct  Rep,  162. 

ff.  Matning^    1   Vtrn.  244.  (4)    1  Vcrr.  476.  5.  C.   See  alfo  ^P.-i^r 

(2)     6hu:tUv:orth   v.   Layiv'uk^   I  V^ern,  v.   AV/ZtV,    3    Cha,   lUp,  23.     Phillip   v. 

2JL^»       CtiU/ncn  V.    fyinchy   i  f*. //''.  77:;.  rauyhnv.^    I  ^V/«.  33-^-     Durcj   v.    HaiU 

I  kein.  49.      Ahc:i,    1  Saik,  155. 

•  pgr  Cur* :  where  there  are  fubftqaent  incambnnces  or  crcditnrs  in  the  cafe, 
.  ^Bfc  tf  fnan  that  buys  in  a  prior  inconnbrance  ih  .11  be  allowed  only  what  h^-  really  piid, 
tito'  oiere  wm,  in  cruih,  afreaterfumdu.-.     //'..Vixwi  v.  Sj>rifij^f:'d,  1  A'^/-v.  476. 
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CASES    Argued  tnd  Determined 


MoiiiT  V.    rule,  but  has  been  much  more  narrowed  fincc,  and  holds  only,    - 
Pa$k».       ^g  J  Qbferved  before,  with  regard  to  agent,  truflee,  heir  at  laW^ 
or  executor. 


Cafe  CI.     Partriche  vcrfus  PowUty   upon    the  Maftcr*s  fpecial  Repoctf 

OSober  17,  1740. 


S.  C.  antt  I  vol. 
A67.  S.C./9*. 
383. 


M' 


'RS.  Sjr/iA  Jf^tfr^,  previous  to  her  marriage  with  Mr. 

Partriche^  was  intitlcd  to  a  moiety  of  perfonal  eftate, 

amounting   to  5300/.    with  her  fifter  Mrs.   Ponvlet^   \\\  Joint- 

tenancy,  being  the  eftate  of  their  fifter  Mary  Ward,  deceased  { 

r%*Ir.^^^^r '  by  the  marriag<!:-fettlement,  the  real  eftate  only  is  conveyed,  for 

/^^  ^^  .  r-^^/-^^^^^^  relates  to  her  perfonal  eftate,  depends  merely  upon  a  re- 

"^    ,^j^  cital  in  the  deed,  which  is  nothing  more  than  that  (he  fhaH 

-^    — ^  enjoy  the  5300/.  to  her  feparate  ufe,  and  a  covenant  on  the 

part  of  the  huft>and9  that  fhe  fhall  enjoy  it  quietly,  l^c.  then 

come  thefe  words,  for  ivant  of  ijfue  of  her  oun  body^  it  fhall  go 

to  the  next  of  kin  of  her  own  family  ( i ). 

The  fingle  queftion  was,  Whether  tlie  jointenancy  between 
Mrs.  Sarab  Wardy  who  is  dead,  and  her  fifter  Mrs.  Powletj  ia* 
the  eftate  of  Mary  Ward^  is  fevered  in  the  whole,  or  in  part?. 
Lord  Chancellor, 

This  is  not  a  feverance  ;  for,  frf^  here  is  no  agreement  f< 
this  purpofe ;  fecundly^  if  no  agreement,  then  there  muft  be 
a£lual  alienation  to  make  it  amount  to  a  feverance  (2  )  ;  the  de*^ 


C5S  ] 

An  aAual  site* 
nation  only  can 
fever  a  jointe- 
nancy) adecla- 


the  partief  that 
it  iliall  be  fever 
cily  is  not  fuf* 
ficient. 


ntion  of  one  of  claration  of  one  of  the  parties  that  it  ftiould  be  fevered,  is  not 
fumcient,  unlefs  it  amounts  to  an  actual  agreement ;  and  here 
is  nothing  in  the  iriArriagc-fettlement  which  amounts  to  2A 
alienation,  either  in  law  or  equity ;  for  the  real  intention  was 
to  preferve  the  right  of  the  wife  as  it  was,  fo  that  her  property 
may  not  be  altered  by  the  interpofition  of  the  hulband ;  andir 
for  any  thing  that  appears  to  the  contrary,  it  might  likewife 
intended  to-  prefcr\'e  the  right  (he  might  have  of  furvivorihi 
upon  Mrs.  Pow/el^s  dying  before  her. 

There  is,  befides,  another  reafon,  the  other  jolntenant 
no  party  to  the  deed. 

The  only  thing  that  could  give  the  Icaft  colour  to  the  fup-, 
podtion  of  jointenancy  are  thefe  words  in  the  marriage -agrc^'J 
ment,y©r  wanl  ofijfue  of  her  onvn  bodyy  then  it  ftiall  go  to  thenci^.5 
of  kin  of  her  own  family. 

*But  I  do  not  think  they  are  fufficient  to  make  the  illuc  of 
her  body  purchafers,  or  to  give  them  a  right  to  coiiie  into  Aiii 
court  as  purchafers,  to  have  the  agreement  carried  into  exccu^^ 
tion  in  their  favour  \  if  it  had,  I  (hould  have  inclined  to  thinkSj 
it  a  feverance ;  but,  notwithftanding  thefe  words,  it  ft  ill  \cMHfi 


it  at  large,  and  abfolutcly  at  the  wife's  difpofal. 


(iMt  does  not  appear  from  the  Re-        (2)    See 
gtiler's  Book>  how  this  fettlement  was    vol.  542. 
framed,     fiut  fee  the  cafe  cited  more 
fttUy,  auti  I  vol.  467. 


Irclaud  V.    Kittle^    awtt 


J 


I 

i 


A  jolzile*' 


ia  the  Hmc  of  Lord  Chancellor  HA&D^icKt.  j; 5 

A  jolntCTiancf  is  undoubtedly  no  favourite  (i)  of  a  court  of  PARfitcH* 
quity,  tho*  otherwife  at  law ;  but,  in  the  prefcnt  cafe,  here  a  jointcn^cya 
!^  no  pretence  of  an  alienation,  either  in  law  or  equity.     Mfrjfe  ^vounte  at  kw| 

er.    Gv/fX,    2  Vern.  38c.*  orhcrwife  in  a 

,,. -^       Z        .  /.'^,         •      •  r      J*    '  •        •  •.        court  of  equity. 

Aiienatto  rei  prdfirtur  jurt  accrefcendi^  is  a  maxim  in  equity ;  a  maxim  in 

»ut  then  it  mu(l  appear  to  be  an  atlual  alienation,  and  not  from  equity  is  arunatk 

nfercnce  and  implication  only,  without  any  expirefs  declaration  ^"J^lju^y^*^" 

>f  the  parties. 

(l)     tUgMn  V.  Fallier,  2  Ft/.  ^^58.  poft.  3  vol.  734,  735.  S.  C. 

*  Per  Cmr* .-  The  plaintiff^t  hulband  and  defendant  had  enjoyed  a  church  leafe  in 
fnoietiesy  under  an  agreement  there  fiiould  be  no  benefit  of  fuivivorfhip.  ypon  th^^ 
laft  renewal,  the  leafe  was  taken  in  both  their  names,  and  no  exprefs  agreement  againft 
lunrhroffihip.  The  pliuntid*s  huIBand  being  Hcky  by  deed  aifigned  his  moiety  of  the 
leale  to  bh  wi/e»  and  by  his  will  devlfed  it  to  her.  The  gr.mt  to  the  wife  \i  void^ 
and  die  devife  will  not  fever  the  joiotenancy.    M&jfe  v.  Gyies, 


i 


Lucas  verfus  Seale,  October  17,   1740.  C  56  ] 

CaU:  52. 
T  O  R  D  Cft Ai^CELLOR  faid  in  this  cafe,  where  there  are  Where  one  exe. 
1^  feveral  executors,  and  one  of  them  is  indebted  to  the  «"'°' "  A*^*^***k** 
tcftator,  for  which  he  had  given  a  fecurity  by  way  of  mort-  mJrtgap»*^*'thc 
nge  upon  his  eftate,  if  the  co-executors  are  apprehend ve  tliat  co-executors  are 
Wis  infolvent,  and  that  the  eftate  may  prove  a  deficient  fecu-  ?PP«^cnfivehc 

..,..',.„  •    #T    f  .  #•         i    r    •     •  1         IS  infolvent,  they 

Wy,  bringing  a  bill  againit  him  to  forecloie  is  improper,  be-  ihouid  bring  a 
cuife  the  teftator  having  made  him  an  executor,  gives  him  an  *>»ii  againft  him 
mtereft   in   the  mortgage ;    the  other  executors   fliould   have  ^^  .[f .^  tcf pr^y  a 
kmght  a  bill  for  faie  of  the  eftate  (i)*  .  fnrecioVure would 


(i)  Rrg.  Lih,  B.  1739.  fel.430. 


be  improper* 


The  Cafe  of  the  Torh  Buildings  Companyy  OEloher  *li^^  174c.  Cafe  j:3. 

tORD  Chancellor  faid,  an  account  between  the  King  An  account ^urith 
f  and  a  fubjeft,  cannot  be  taken  in  any  cafe  in  this  court,  inrficExcheouer 
in  the  Exchequer  only*  only. 

Where  the  companies  ar^  obliged  to  make  calls,  this  court  ^^^^'J^^'^J  ^^ 
^  not  decree  them  to  make  fuch  a  call,  upon  a  bill  brought  Hck  companiea" 
Ha  creditor  for  that  pUrpofe,  in  favour  of  that  particular  ere-  tomakccaUsin 
itor,  unlefs  under  very  extraordinary  circumftances.  tiaUwcredlw* 

IV/?/  I^eifus  Hodgcjon^  ORobar  24;  1740.     Upon  ExceptiohSi       Gafc  54. 

LORD  CHAfrcEtLOit  faid,  it  had  been  determined  over  WhenawiUia 
and  over  in  this  court,  that  you  muft  fncw  the  perfon  J^g**^^^^*^'^ 
'to  be  of  found  and  difpofing  mind,  where  a  will  is  to  be  efta-  be  proved  to  be 
tohcd  as  to  real  eftate^  and  efpecially  if  there  are  infants  in  of  a  found  and 
Ac  cafe;    proving  it  to  be  well  executed,   according  to  the  ^^^po^'^'^ 
4autc  of  frauds  and  perjuries,  is  not  fufficient  (i).  J^^a^u^.^.  flfC^pu/^^^^ 

(I)  Vide  HarrU  v.  IngUdivi.  3  P.  JF.  93-       ^  ^u^^-^^ 
E  a  If, 
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Wallisy.         Ifj  falJ  his  Lordftiip,  they  could  have  produced  evidence  < 
opoisoN.     ^j^g  p^y^  ^£  ^j^^  plaintiff,  of  any  a£l  having  been  done  und 
the  will  relating  to  the  real  eftatc,  he  would  have  difpenfed  wi 
tlie  rule,  being  a  mere  matter  of  formality. 


-^   1  Godolphin  \zx{\x^  Ahingdoti^  Otfoher  2']^   1740. 


'  i/^afe  cc.  \X/^^^^^'  ^^^^  Lord  Chancellor,  a  limitation  is 
\i^  A  mjin cannot  by  YV  A.  for  life,  to  his  wife  for  life,  to  truilccs  to  prefer 
^.^»ny  form  of  con-  contingent  remainders,  to  the  firll  and  every  other  fon  in  ta 
^p^^^y^^\it^U^~  remainder  to  his  own  right  heirs;  it  will  be  abfurd  to  fay,  th 
^  fimpletohisown  by  a  conveyance  of  lands,  or  by  ufe,  or  by  dcvifc,  the  lull  lirr 
right  heirs,  by     tation  fliall  make  the  right  heirs  purchafers,  and  bv  th.u  meai 

the  name  of  ,  .,  r  1     •  ,1-  r     •    r        t    '   r       ,       1    1 

heirs,  as  a  pur-  Prevent  the  reverlion  from  being  altcts  to  iati:,fy  tlic  ion  s  licbti 
chafe,  fo  as  to  for  according  to  the  doftrine  laid  down  in  the  cafe  of  Co:r,:i 
^^l^a^f''  T    and  Ch-yhc,  Hobart  29,  the  limitation  to  tl^.c  ri;iht  heirj,  will  1 

verlxon  trom  be-  ,  '  imi        n      ^r     >  -  •        •• 

ing affeu to fi-    DUt  a  revcrfion,  and  will  veil  alfo  in  the  Ion-,  lor  it  is  a  po; 

Jj*^y 'f»*^^o"*»     tive  rule,  that  a  man  cannot  raife  a  fee-fimple  to  his  own  rig! 

^''*  heirs,  by  the  name  of  heirs,  as  a  purchale,  by  any  form  of  ca 

veyance  whatfoever*     The  fame  cafe  is  reported  in  Moore  86 

but  the  point  is  wrong  ftated. 

(l)  See  Kynajlon  v.  Clark y  pofi,  204..  249. 

Cafe  56.  Phlpps  vcrfus  Annepcy  iff  e  contray  Oclc^bcr  27,    1 740. 

Ateftatorgivei  'TT^  U  P'  Only  queftion  in  this  cafe  of  Phlpps  and  Annefey  vr, 
his  only  daugh-  J_  whether  3000/.  given  under  the  will  of  jcmvs  Earl 
3<x)o/.athcrage  ^'^g^^'fit^  to  his  daughter,  fliall  come  out  of  the  pcrfona!  elhi 
of  18,  or  mar-  or  whether  it  is  exprefsly  exempted  from  the  payment  of  i 
nags,  and  that  the  will  fets  out  in  general  words,  "  As  to  my  worldly  efta 
levy  and  raife  **  ^^^^^  which  it  has  plcafcd  God  to  bicfs  me,  (and  then  1 
by  mortgage  or  **  cites  fcvcral  manors,  lands,  b'r.)  I  devife  them  in  truil  i 
[ogel^^^JiSl  W.  "  ^^^  P'^yment  of  all  my  jufl  debts,  and  all  my  legacies,  a 
pcrfonal  eftate,  **  thc  refidue  to  my  nephew,  Arthur  Afuujley,  liimy  I  give  a 
asmuchaswill  **  l)equeath  to  my  only  daughter  Catherine^  the  fum  of  300c 
bStthltit^SwU  **  (over  and  above  the  12,000/.  which  is  conveyed  to  her  une 
jiot be wifed tin  *^  my  marriagc-fettlement)  at  her  age  of  18,  or  marriage;  a 
^^'7th'*h'f^^*  "  ^^^  ^^^^  truftecs  Ihall  levy  and  raife  by  niortga;zc  or  f.ile 
inentionc*d  cttate  **  ^^s  lands,  together  with  his  perfonal  cllato,  as  p.inch  as  v\ 
or  land, //'rt/ ir      "  pay  the  3000/.   hut  that  it  JhJl  net  be  rJ;ld  iili   1*',  cr  vu 

efiate.  Lord  "  ^  debt  Upon  ffiy  pirfynnl  cjlatc.  There  are  three  diilcri 
liardwUkehtU   «  claufcs  bcfidcs  in  the  will,  that  conclude  witli  ihefc  vc.r 

Irtic' wr«"'*  "  ^^'^^  ^''''  ^''^'^^  ""'''  ^''^f'^  ^^  A'>'  ^''''  ''^^^^-^'  ^^'^^  ""'''  ^-•'•'  -o>^'''''^'> 

ceptcd,  and  that  "  cofe  his  pt'vfonal  cjlatc  Jhall  twt  he  fujicicnir 

the  3000/.  is  a 

charge  on  the  real  eft.te. 

IjORd  Chancellor, 

Though  this  objc£lion  comes  extremely  late  after  tv.  0  decrc 
it  mud  have  its  \veight,  if,  as  the  plaintiff  infill:?,  it  be  righ 
founded. 

3' 
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It  is  certainly  the  rule  of  the  court,  that  perfonal  cftate  is  the  Phippi  ▼. 
mtoraland  proper  fund  to  be  firft  applied  to  the  payment  of  ^''n**^*^. 
debts,  unlcfs  there  arc  exprcfs  words  to  exempt  it  ( i ).  ^^n^^^^nd 

1  am  of  opinion,  however  inaccurately  penned,  that  the  in-  for  payment  of 
tcniiou  of  the  teftator,  in  the  prefent  cafe,  was  to  exempt  his  *****^* 
jcrfonal  cftate  from  tlie  payment  of  this  3000/.  for  in  the  claufe 
by  which  he  bequeaths  this  fum  to  his  daughter,  he  takes  notice 
that  there  was  die  fum  of  1 2^000  /.  already  charged  upon  the 
leil  cftate. 

Ubdefign  muft  have  been  to  give  her  this  as  an  additional  Aie&fumgiTen 
fortune,  and  to  conneft  the  two  fums  together;  for  whtre  a  unjcrawiiithan 
leb  fum  is  given  under  a  will  than  under  a  fcttlcment,  the  rule  ^c„7  tt  not V 
will  not  holdy  that  it  fhall  be  taken  to  be  in  fatisfaAion  of  a  fatistuaionofa 
greater.  «'"'"• 

It  has  been  objefted,  that  the  bcforc'tnentlomd  ejlate  muft  mean 
Ac  perfonal  eftate,  perfonal  eftate  being  the  laft  antecedent  \ 
vA  yet  it  certainly  does  not,  but  is  fct  in  direft  oppofition  to 
the  perfonal  eftate,  and  the  words  immediately  following,  cr 
Wf,  are  not  disjunflive,  as  is  infifted  on,  but  explanatory  ra- 
tkerof  his  intention,  that  the  3000/.  fhould  come  out  of  the  real 
elbtcs  charged  before  with  the  1 2,000  /. 

Where  there  is  a  charge  upon  a  perfonal  cftate,  though  it  is  Where  a  legacy 
wt  immediately  payable,  yet  the  perfon  entitled  may  come  into  *"  » charge  upon 
this  court,  and  pray  that  a  fufficient  fum  may  be  fct  apart  to  Jhu  «)urt^wnT* 
afwer  the  legacy  when  it  ftiall  become  due  (2).  fct  apart  a  fufH  • 

This  probably  was  the  rcafon  of  the  teftator's  inferting  the  «i«nt/"m  ^  «"- 

^  \         1  •       n       t  t  r  it  1  '  r        1      n  \  r     'W^''  '^»  though 

•ords,  that  it  Jbould  mi  be  a  debt  upon  kis  perfor.al  ejlate^  that  io  not  immediately     * 
hrgc  a  fum  as  3000  /.  might  not  be  locked  up  in  the  mean  time,  payable, 
until  the  daughter,    who    was  then  young,    fliould   arrive    at 
eighteen,  or  be  marrietl ;  and  thefe  words,  that  itjloould  not  he  a 
•^  upon  his  perfonal  ejtate^  are  faid  indefinitely,  and  not  for  a  li- 
mited time. 

Upon  the  whole,  this  is  one  of  thofe  cafes  where  by  negative 
^ds  in  a  will  the  perfonal  eftate  is  excepted,  and  therefore 
fc  3000  /.  as  well  as  the  1 2,000  /•  are  a  charge  upon  the  real 
tfatconly  (3). 

(0  Sec  Gjlto^.  V.  Hancock t  poft,  434.  (2)  Hcathv.Ptrryypoft.lvoX.  i05.notr. 

4J9-  aotc       iryalkir  v.   Jackfoti,    poft.         (3)  Reg.  Lib.  B.  ly^S./sL  114.    AV-. 
^5*  Lib.  B.  i740./b/.  159. 

Jyliffe  verfus  Murray,  Oflober  27,   1740.  Cafe  57. 

I^WO  perfons  who  were  both  executors  and  truftecs  under  .        ^^^i^ 

a  will,  and  one  of  them  an  attorney  that  drew  up  the  will,  executors  and      y  ^ 
fed  to  a£l  in  the  truft,  unlefs  ce/!ny  que  tri/Jl  would  give  them  truftees  under  1  ^^^ 
Wdcs  their  legacies  fome  confideraiion  for  ading  in  the  truft  ;  p^lc'Ihe  wi"?'^ ' 
kitfufed  to  do  it  for  fome  time,  but  at  laft  confented,  and  ex-  norfuflerthe*     i^l 

ctjiu^  que  truji  t©   /^ 

^•■t  letters  of  adminiftration  cum  ttfitmento  atin<Mo,  till  he  had  executed  a  deed,  by  which  he  was  to'^'^'*** 

thadrtd  f9umJs  to  one  executor,  and  tioo  hundred pound%  to  the  other,  within  fix  moiiihi  a.  •  rr  they         /^ 

tkne  exhibited  an  inventory.     Lord  Hardtvkke  declared  the  deed  wa&  unduly  obuined,  and  decreed    '^^ 

^  ibould  be  ouic  for  the  fum  of  100/.  and  200/.  to  the  plaintiAs.  />  V^ 

E  3  ccutcd     JH 
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CCUted  a  deed  for  paying  loo/.  only,  to  Bryan  j^yliff^  one  of  tf 
trufteesj  who  being  an  attorney  thought  fome  profitable  fu 
might  arife  out  of  the  will,  and  therefore  aflced  no  more,  bi 
^o  Mr.  Pomfret  the  other  trullee  200/.  becaufe,  being  110  lawyc 
he  had  not  the  fame  advantage  with  his  co-truftee. 

This  contraft  was  obtained  from  the  cejluy  que  trujl  only  t\i 

days  after  teftator's  death,  but  then  it  was  fettled  by  his  coui 

^  fel,  at  three  feveral  meetings  for  that  purpofe,  before  he  exc 

—  •       The  truft-eftatc  is  1200  /.  a  year  in  value,  confiding  chiefly  c 

^<fr^^^/^«*y^eafchold  eftates,  which  the  trullecs  are  direded  by  the  will  t 
^'^^/ym^^  Tcnew  from  time  to  time,  befides  other  neceflary  trouble. 
_  •  The  200 /•  to  Povifrel^  and  the   100/.  to  Bryan  AsfijFe^  undc 

the  contraft,  was  to  be  paid  to  them,  over  and  above  their  k 
gacies,  v/ithin  fix  montlis  after  they  (hall  have  exhibited  an  in 
ventory  to  the  ecclefiaftical  court,  and  fuch  payment  was  t 
arife  out  of  the  dividends  and  intereft  which  ihould  become  du 
to  the  defendant, 

The  bill  is  brought  for  a  fpecifick  performance  of  the  agree 
ment,  and  for  an  account. 

The  principal  fuggeftion  of  fraud  on  behalf  of  the  defendai 
was,  that  the  plaintifi'  and  his  co-truftee  threatened  that  the 
would  not  prove  the  will  themfclvcs,  m«r  fuffer  the  defendai 
to  take  out  letters  of  adminiltration,  ctm  tffiameirtp  cnnexo^  ui 
lefs  he  would  agree  to  their  propofal^  and  that  this  was  the  fo! 
inducement  of  the  defendant's  executing  the  contraft. 
Lord  Chancellor, 

This  is  a  cafe  of  very  great  confequence,  and  it  is  incumbci 
upon  the  Court  to  proceed  upon  wary  fteps,  before  they  eftablii 
fuch  demands. 
It  it  not  a  gene-       That  a  truftee  cannot  contraSl  with  cejltiy  quetrujl^  orpurcha 
rdrulttofet         ^.    ^^  ^^^  whole  truft-cftace  from  the  cefiuy  que  truj^  thoufl 
afid;  every  pur-    *.*,,,  ^j  1  r  "^         r  •  -n   5 

chile  made  by  a  fof  a  valuable  coiifideration,  but  that  a  court  cu  equity  will  i 

truiice  ot  a  truft  it  afide^  mi\il;  depend  upon  circumilances,  and  is  no^  a  genet 

ellafc,  but  dc-  . 

pendi  upon  cir-  ^^'^' 
camltances  (i). 

Where  a  bill  If  the  defendant  is  riglit  \\\  his  objcftions  to  thefc  MIowancf 

ffil?w^'c°er  undoubtedly  he  might  have  brought  his  crort..bill  to  fet  the 
In  that  account,  afide  ;  but  I  am  of  opinion,  where  a  plaintiff  brings  his  bi 
a  defendant  may  praying  au  accouut  againft  a  perfon,  and  allowances  in  that  a 
Patoas"  V'^^it*  "  count,  the  defendant  is  as  proper  to  make  objeftions  as  if  a  cro( 
he  had  biou^ht    bill  had  bceu  brought. 

his  ciqU  bill. 

There  may  be  With  regard  to  the  merits,  whctl\er  upon  general  grounds 

caf's  \\'hefe  the  trultce  may  maki;  an  agreement  with  a  cefluy  que  irnft  for  an  ei 
wtflTarilrw-'  traordinary  allowance,  over  and  above  what  he  ia  allowed  by  di 
inent,ro-*ic  *i:h  tcmis  of  the  trail,  I  \hink  there  may  be  ^afes  where  ^lis  cou 

a  trufiee  ror  an 

f  xtraordin«iry  allowance,  b?yond  the  terms  of  the  truft. 

( i)  Fide  Whelpdale  v.  Ctfkfon,  1  Fef.  9.     326.     Fox  v.  Macreath,  2  Bra.  Cha,  Ri 
Ttviuift^  V.  Morrice,    2  Bn.  Cha.  Rep.     400.   Norris r.LeNcir, ^9/}.  ^yol.  ^J»  ^ 
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fooM  cftablifb  fuch  agreements,  but  at  tlie  fame  time  would  be   Arttrrz  ▼. 
atreroely  cautious  and  wary  in  doing  of  it.  u^iay. 

In  general  this  court  looks  upon  trufts  as  honorary,  and  a  This  court  al- 
barden  upon  the  honour  and  confcience  of  the  perfon  intrufted,  ^3^  ^^^^  * 
aod  not  undertaken  upon  mercenary  viewsj  and  there  is  a  flrong  tniftccs*in  ^^^ 
fcafon  too  againfl:  allowing  any  thing  beyond  the  terms  of  the  «fpca  to  extra 
fruft,  becaufe  it  gives  an  undue  advantage  to  a  truftee,  to  diftrefs  •*'<>^*n*«*- 
I  c^m  que  trtijty  and  therefore  this  court  have  always  held  a  /^t^t/g-^y-  ^^^^ 
drift  hand  upon  truilees  in  this  particular  ( i ).  2  A^pt-^.d^  S/J 

If  a  truftte  comes  in  a  fair  and  open  manner,  and  tells  the  ^^^ 

rj^  yttf  trtifty  that  he  will  not  ad  in  fuch  a  troublefome  and 
bardenibme  ofEce,  unlefs  the  cejluj  que  truft  will  give  him  a  fur- 
ther compenfatiDn,  over  and  above  the  terms  of  Ae  truft,  and  it 
iioontra£led  for  between  them,  I  will  not  fay  this  court  will  fet 
it  aGde,  though  there  is  no  inftanCe  where  they  have  confirmed 
iiidi  a  bargain. 

But,  in  the  prefent  cafe,  the  proceeding  is  not  fo  fair  and 
open  5  for  Mr.  Ayliffe  is  an  attorney,  drew  the  will  himfetf,  and 
va$  likely,  in  the  way  of  his  profeiTion^  to  make  a  confiderable 
profit  of  the  truft ;  as  there  was  an  account  to  be  fettled,  a  con- 
Tcyancc  to  be  made,  and  feveral  other  things  to  be  done  in  the 
kv  way ;  and  befides,  if  the  legacy  was  too  fmall,  why  did  not 
/iff^t  make^e  objection  at  the  time  he  drew  the  will,  as  the 
defendant  very  properly  obferved,  when  Ay  life  afked  for  an  ad- 
£tional  allowance. 

It  has  been  faid,  that  the  defendant's  brother  fwearing  in  his  Notfwcarlngef- 
Ayofition  that  Ajlifft  faid,  he  would  hinder  Murray  from  ad-  f^ken/buHd! 
BiniltTing,  or  words  to  that  effeEiy    cariicd  too  great  a  latitude:  ding,  or  to  that 
bot  I  think  it  very  proper  •,  for  where  a  man  fwears  to  words,  if  cffed^isapropci 
Itt  is  niiftaken  in  any  of  them,  he  is  perjured,  and  therefore  ggidaviu 
fwearing  Ayl'iffe  faid,  he  would  hinder  Murray^ from  adminiftring 
f  to  ihat  efeH^  was  very  right,  and  I  have  often  objqdled  to 
affidavits  for  want  o£  them. 

I  confider  the  cafe  in  this  light;  t\j^'0  trufteesarc  making  an  ill 
ttfe  of  an  authority,  they  had  under  the  will,  to  extort  a  reward 
from  a  cejluy  que  truji  \  if  they  had  told  him,  give  us  a  farther  re- 
ward, or  we  will  renounce,  they  had  a£ted  fairly,,  ami  ibmeihing      [  ^t  J 
aught  have  been  faid  in  favour  of  the  contraft. 

The  perfonal  cftate  was  vefted  in  them  before  probate,  and. 
OHtld  not  be  got  out  of  them  without  an  a£lua]  renunciation;  the 
^  eftate  likewife  vefted  in  them,  and  could  not  be  taken  out 
I  of  ihem  but  by  an  aftual  aflignment ;  and,  fcnfible  of  thefe 
difficulties  upon  the  defendant,  the  plaintiffs  wouJd  uot  aft,  ia 
wdcr  to  force  him  into  their  terms. 

This  cafe  has  been  compared  to  feveral  other  cafes  of  fraud, 
•rf  amongft  the  reft  to  marriage-brqcage  bondis,  and  not  iva^. 
properly;  for  the  perfon  who  has  the  reward  there,  has  as 
much  trouble  as  the  truftees  have  here,  ajid  the  party  giving  the 
R^ard  in  thofe  cafes,  full  as  willing  as  the  defendant  in  this, 

,  ,    (i)  RiihinJctK  ir.   Pcttf  ^  P.  W.  %si.     Gould y.  Fleetwood^  citffd  ift  not^  A.  ^idi 

4...  E  4  »<i 
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AriiFFs  T.    and  yet  the  Court  always  fet  thofe  bargains  afide  as  \ 
*'^"^^-      fcionable. 

Confider  the  ill  confequences  of  fuch  a  cafe ;  fup[ 
{hould  be  neceiTary  that  a  will  fhould  be  immediately  p 
as,  in  the  cafe  of  a  widow  and  children,  (hall  a  trufi 
whom  the  teftator  repofcd  a  truft  and  confidence,  and  d. 
ed  upon  his  honour  and  kindnefs,  infifl  upon  fuch  hard 
as  to  have  an  unreafonablc  reward,  before  he  will  cither 
the  will,  or  aft  in  tlic  truft  ? 

Therefore,  upon  the  whole,  I  declare  that  this  deed  w 
duly  obtained  from  Mr.  Tbcmas  Murray^  and  decree  no 
ance  to  be  made  for  the  fums  of  loo/.  and  200/.  and 
both  the  plaintiff  Pomfret^  and  the  reprefentative  of  Bryiiti 
to  pay  cofts  as  to  fo  much  as  relates  to  the  deed,  genera 
rcfcrved. 


Cafe  c8,  April  16,   1740,  on  Exceptions  to  a  Maftci'sRepor 

v;hcreadcca  T  ORD  Chancellor  laid  it  down  in  this  cafe 
happens  to  be      \^  whcrc  a  rcnt-charce  it  granted  by  deed,  and  the  dec 

loft,  you  cannot  1       1    n.  00/  /  .  . 

at  law  read  a  P^"s  to  DC  lolt,  you  cannot  rcad  a  copy  .  m  evidence  2 
copy,  becaufe  bccaufc  you  muft  dcclarc  with  a  prefer t  hie  in  ctiria^  as  t 
you  muft  declare  fondant  is  entitled  to  oKcr  of  the  orijrinal,  fo  that  the  p 

with  a  frnfirt  hic  n       -   -  r  r     •       •  .   1         °      1  c 

in  (una,  and  malt  eitiicr  let  Up  a  prclcriptivc  title  to  the  rent,  from  ; 
therefore  you  ftjnt  and  Uninterrupted  payment,  or  he  muft  bring  his 
bt*c  ttTbc^cViev- ^^  relieved  againft  the  accident  of  the  originaFs  being 
ed  agiinit  the  tlic  fame  rule  holds  in  the  cafe  of  a  bond  ;  for  though 
accidentof  the  j^ed  witnclTes  could  prove  the  fubftance  of  it,  yet  it  is  no 
Joil.'"*  ^  ^  "^  cicnt  at  kw,  for  you  muft  declare  upon  it,  with  a  profer, 
lif^.^^4^/2si^i^iirld  ( 1 ) . 

fl)-6rr-FoD/ V.  Jone^^  cited  Vi;//^  1  vol.  Totty  v.  Nejhif,  3  Term  Rep.  15 
345.  H^'rJmJl'j  V.  Child,  I  Fcf.  345.  See  alfo  Atkinfon  v.  Leonard^  3  i>; 
IVhitfiiUs.  Favjfet^   1  /^V-  393.     Contra     Rep,  2 1 8.  224. 


[  62  ]  &nilth  verfus  Fellows^  at  the  Rolhy  Ocloher  28,   174*: 

Cafe  59.      ^T^HE  queftion  here  was.  Whether  a  freeman  of  the 

Jl      London^    who  makes  a  voluntary  deed,    merely  f 

It'afie^-nun^of   coufideration  of  love  and  atFedion,  without  any  pecuniar 

Lond'jn  makes  a  and  refcrvcs  the  power  over  the  eftate  to  himfelf,  is  not 

voluntary  deed    ^f  f^^j^  ^  fraud  UDOU  the  cuftom,  as  will  induce  this  c< 

in  confideration     r         r  i       \       a       y 

of  love  and  at-    Ict  ahdc  the  deed. 

feftion  only,  and 

rcfervcs  the  power  over  the  eftate  to  himfelf,  the  property  ilill  continues  in  him,  and  \%  fubjc« 

cuftom. 

The  deed  was  in  fubftance  as  follows. 

*'  Whereas  I  the  faid  William  Fellows  am  defirous  tc 
**  the  aforementioned  premifTes  for  the  benefit  and  adv 
"  of  my  fon  Richard  Fellows  in  the  world,  in  cafe  he  fl 


in  tbe  Tlxne  of  Lord  Chancellor  Hardwicke*  tft 

» tun  the  age  of  21,  and  be  liTing  at  the  time  of  my  dcceafe,     Smith  t. 

«  OTcr  and  above  what  he  may  be  entitled  to  befides,  out  of     ^*^'-«^«- 

«*  my  eftate,  I  grant  to  Jofiab  Fellows  and  George  Barlowy  a 

^  tnm  of  99  years  in  truft  to  permit  me  the  faid  William  Fel^ 

**  /ku/,  the  fadier,  to  take  the  rents  and  profits  of  the  fo  af- 

"  figncd  premiflesy  for  fo  long  of  the  99  years  term  as  I  (hall 

**  lire,  and  in  cafe  the  faid  Richard  Fellonvs^  my  fon,  at  my  de- 

•«  ccafc,  fliall  be  at  full  age,  to  affign  the  rcfidue  of  the  term  to 

"  hhn;  but  if  he  (hall  not  be  of  full  age,  then  the  faid  Joftah 

**  Feilnvs  and  George  Barlow  (hall  receive  the  rents  and  profits, 

^  and  allow  fo  much  as  tliey  think  proper  for  his  maintenance, 

"  and  the  furplus  to  be  laid  out  by  the  truflees,  or  furvivor,  in 

"  government  fecurities,  for  the  benefit  of  Richardy  when  he 

"  comes  of  age. 

*•  Provided  always,  that  if  the  faid  Richard  Fellows  {hould 
"  depart  this  life,  in  the  life-time  of  IVilliamy  then  all  the 
"  trufts  hereby  declared  to  him  by  this  deed,  to  be  void,  and, 
**  in  cafe  of  his  death,  be  a  truft  for  the  other  children  (in  ex- 
**  clufion  of  the  widow)  if  they  attain  the  age  of  21,  and  in  cafe 
**  of  the  death  of  all  the  children  before  that  age,  tlien  to  the 
*•  next  of  kin  of  his  own  family," 

This  deed  was  made  in  the  life-time  of  the  firft  wife  of  JVil» 
^m  Fellows. 

The  bill  is  brought  by  die  fccond  wife,  the  widow  of  the  free- 
man, who  was  ignorant  of  this  deed  at  the  time  ihe  married, 
and  like  wife  by  the  reft  of  the  freeman's  children,  to  have  the 
property  difpofed  of  by  this  deed  to  the  eldeft  fon,  to  be  brought 
by  him  into  hotchpot,  that  it  may  be  diftributed  according  to  the 
cuftom  of  Londotu 

Majler  of  the  Rolls.  The  cafe  2  Lev,  130.  is  a  ftronger  than 
the  prefent,  becaufe  there  the  poffeflion  of  the  term  was  deli- 
vered purfuant  to  the  affignment,  here  pofTeflion  was  kept,  and 
the  rents  received  conftantly  by  the  ailignor ;  however,  I  fliall  [  63  ] 
take  time  to  confider  of  it.  On  the  2d.  of  Noveinber^  ^740,  the 
aufe  came  on  again,  and  upon  the  authority  of  Cotterel  and  CoU 
Urd^  heard  before  the  late  Majler  of  the  Roflsy  about  fix  years 
ago,  his  Honor  declared  the  plaintiff,  the  wife,  to  be  entitled 
to  her  (hare  ( i ),  according  to  the  cuftom  of  Loudouy  and  that 
the  property  in  thefe  leafehold  eftates,  notvi'ithftanding  the  deed, 
ftill  continued  in  William  Fellcwsy  the  huftjand,  and  of  confe- 
qucnce  is  fubjefl:  to  the  cuftom.  Hall  and  Holl^  2  Vertu  277. 
2nd  Turner  znd  Jemiifigs  61 2»  were  the  cafes  principally  relied 
on  the  determination  of  this  point.* 

(i)  Sec  alfo  FairSeard  V.  Boivers,  2  Fern,  202.     Edmund/on  v.  Co»,  7  Fin,  202. 
//.  II. 

•  Aci7vcrfos  Hall.  Per  cmt.  If  i  freeman  of  London  abfolutcly  gives  away  his  goods 
io  hii  llfe.uxne  to  any  of  his  children,  this  is  good  j  but  if  he  keeps  the  deed  of  ^ift  In 
Uiown  power,  or  condnues  in  poffeffion  of  the  goods,  then  it  is  a  fraud  upon  the 
tnStrm.    %  Vem.  177. 

Tnntr  Terfus  Jetmlwgs.  A  frcemin  ofLwdon  affigns  the  greateft  part  oi  his  pcrfonal 
•ftaie  In  tmft  ibr  biinfelf  tor  life,  and  then  for  his  grandchildren.  Per  cur.  This  deed 
Mt  nod  ag^inft  the  piftom  of  London  as  to  the  oaoiety  belonging  ta  the  children,  bu| 
HwDg  at  t»  the  Other  moiety,  which  he  had  pvwer  to  difpofc  of>  he  hawn^  no  wife. 
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Cafe  60.      ^      "^       jitHm  vcvfus  Smithy  Oclohrig,  174^- 

An  adminiftra-  TT  was  faid  in  tliis  caufc  by  Loiu)  Chancellor,  thatccclcl 
tioD  uken  out  J^  allical  jurifdiciions  arc  limited  within  their  particular  diftri^ 
extend*  to 'the  ^"^  ^^  adminiftration  taken  out  here  will  not  extend  to  the  c 
colonies  in  Akc^  lonics  in  America ;  but  if  an  executor  fends  over  an  exemplific 
^^*»**^^/^*8*^P^tiQn  of  a  probate  to  Marylatidy  ot  any  other  colony,  the  pcrfc 
•flcu*unde/thc"  who  IS  employed  as  an  agent  there  by  the  executor,  may  by  k 
•xcmpiification  ter  of  attorney  from  him  coUeft  in  the  efFcdls  of  the  teftatc 
fqua?w  charge-  ^^^  ^^  ^^  chargcablc  as  much  as  if  the  executor  had  got  them 

tblcasifexccu-  himfclf, 
tor  got  them  in 
klmfelf. 

Cafe  61  •  Hanbnry  verfus  Lord  Batef/tan,  06fober  29,  174OU 

•The  cuftom  of    O  I R  James  Batematty  a  freeman  of  Londofiy  on  the  marriaj 
Lendon  wiH  ope- 1^  of  his  daughter  Anne  witli  Mr,  Wejlerny  gave  her  a  portic 
w^hwa^^art    ^^  io,ooo/.  which  was  conveyed  to  truftces  for  the  benefit 
•fa  ^c?m^'s     younger  children,  if  any ;  if  none,  to  Mr.  Weftem  his  exec 
cftaie,  and  he     tors,  adminiftrators,  or  afligns,  and  a  jointure  was  fettled 
to  gTin  fuch*'    '^^"  °^  ^'^^  portion,  and  in  the  deed  is  this  covenant, 
proportion  ai  he        "  That  if  the  faid  Sir  James  Jhould  by  any  ways  or  means  gh^e 
pleadtt.  «  ifave  to  any  of  his  daughters,  oilier  than  the  faid  Anne  Bai 

"  mofiy  any  fum  or  fums  of  money,  or  other  thing  for  her  pc 
•*  tion,  whkh  Jbould  be  delivered  or  conveyedy  and  which  fliou 
"  exceed  the  value  of   10,000/.  that  then  he  would  pay 
•*  give  to  Mr.  Wejlerny  his  executors,  Isfc.  fo  much  money, 
"  other  eftate,  as  ihould  make  his  faid  daughter  Anne^  portit 
•*  equal  to  that  of  any  other  fifter." 
r  64  1  ^"   '7o8>  ^'^^  James  Bateman  died,  and  h»  daughter  Amh 

orphanage  fliare^came  to  1777/.  15  a  3  |rf.  over  and  »bove  t] 
1 0,000 /• 

In  1729,  Mr.  Wejtern  died  leaving  only  two  daughters,  tl 
wife  of  the  plaintiff  Mr.  Hanbnryy  and  the  wife  of  the  defen 
ant  Dominick^ 

The  1777/.  1 5/.  'i\d.  is  in  the  hands  of  the  defcndar 
Ijord  Batcmany  executor  of  Sir  JameSy  and  this  bill  is  broug 
to  have  it  in  money,  or  to  be  laid  out  in  lands  purfii^ant  to  ti 
covenants 

Sir  James  Batemcin\  Will. 

•*  Whereas  I  am  a  freeman  of  the  city  of  Londony  my  defi 
••  is,  that  my  cftatc  may  go,  as  to  one  moiety,  according  to  t 
•*  cuftom ;  and  whereas  I  have  already  advanced  my  daught 
**  Anne  witli  10,000 /•  my  will  is,  if  there  (hould  be  a  de 
•*  ciency  in  one  moiety  of  my  eftate,  to  make  up  my  other  fi 
"  daughters'  portions  10,000/.  that  then  as  much  as  is  wan 
"  ing  to  make  up  that  fum  to  each  of  them,  fliall  be  fuppli< 
**  out  of  the  other  moiety," 

The  ftatutc  of  the  4  ^  5  Phil,  and  Ma.  cL  8.  which  is  1 
titled^  An  aQt  for  the  puailhmcnt  of  (ucb  a§  (hall  take  aw; 

MiaidQi 


in  die  Time  of  Lord  Qancellor  HxitDWicxs.  ^j^ 

luidetts  that  be  inheritors  being  within  the  age  of  Cxteen  years,   HAv^vmY  v« 

or  that  (haQ  marry  them  widiout   confent  of  their  parents,  ^'^^^^*' 

was  read,  to  {hew  that  the  fifter  of  Mrs.  Hanbury  had  forfeited 

her  fortune,  by  marrying,  under  the  age  of  i6  years,  Dominiek^ 

a  footman  in  Lord  Battmari^  family,  againft  the  will  of  her  re-» 

Rations. 

Lo&o  Chancellor, 

At  tlie  time  of  making  this  ftatute,  the  jurifdi£lion  in  thefe  The  sutbontf 
cafes  Tcftcd  in  the  Court  of  Star  Chamber,  but  when  that  court  Jjjlj^h^ 
was  aboliflied,  the  power,  as  far  as  it  was  legally  exercifed,'  was  rafes  under  the 
taken  up  by  the  Court  of  King's  Bench,  who  have  affumed  this  ^^sPb.&M. 
authority  ever  fincc.  ^togMy'" 

Though  a  hufbcind  is  convi£led  of  an  offence  of  a  criminal  maidens,  is  ww 
kind,  yet  it  does  not  follow  in  all  cafes,  that  it  fhall  be  given  •ff»»m'^^^.  the 
againft  him  in  evidence  in  a  civil  fuit,  SSndu     "**  * 

But  in  this  cafe  I  am  of  opinion,  that  the  convi£lion  of  the  a  crimioal  con. 
huiband  under  t>us  ftatute  may  be  read  in  evidence  againft  him,  ^f*^^^* 
beaufe  it  is  ufed  for  no  other  purpofe,  but  to  convi£l  him  alone  cannot  in  «clvU 
within  the  penalties  of  the  ftatute ;  otherwife  if  offered  as  to  the  f«»;  Reread  in 
wife,  as  it  would  tend  to  make  her  inciir  a  forfeiture  of  her  por-  t^^^i*^^ 
tion  for  her  life,  under  the  ftatute,  efpecially  as  fhe  is  an  uifant,  ta  maice  her  in. 
and  was  no  party  to  the  convi£lion.  *^' *  forfeiture 

1  think  it  may  be  compared  to  the  cafes  of  difability  under  *  r^gT^^ 
I     the  ftatute  of  1 1  65*  l  a  of  William  and  Mary^  cap.  4.   againft  ^  conviaion  o( 
I     papi.U,  in  which  the  court  will  never  fuffer  a  convi£bion  of  re-  recufancy  cannoc 
culancy  to  be  given  in  evidence  againft  a  third  pcrfon,  but  you  J^^^'J^*"  *nftr^ 

muft  prove  the  fa£ls.  third  perfon. 

As  there  was  no  proper  evidence  in  this  cafe  of  the  marriage,  ««<*«'  the*  n  Of 
hcrcferved  the  confideration  of  it  to  another  time.  but  wumuft 

Lord  Chancellor,  prove  the  faOt. 

The  great  queftion  is,  whether  the  contingency  has  happened 
on  which  the  ai\gmentation  of  Anne^  portion  was  to  arife. 

I  am  inclin^ed  to  think  the  contingency  has  not  happened. 

At  the  time  of  entering  into  this  covenant,  Sir  James  had  fe^* 
tcral  children,  the  plain  meaning  of  this  covenant  was  to  pre- 
vent Sir  James  Bateman  from  giving  a  greater  portion  out  of  his 
ellate  to  one  daughter  than  another. 

What  is  the  meaning  of  thefe  words,  other  than  that  the  /aid 
Jmte  Bateman ;  does  it  mean  that  Sir  James  Bateman  fliould 
leave  his  perfonal  eftate  to  go  equally  among  his  daughters  ? 

I  think  it  means  if  he  fliould  give  more  to  any  one  daughter, 
in  preference  or  in  exclufion  of  any  other  daughter,  then  that 
k  fhould  be  a  debtor  for  fo  much  to  Mr.  Wejlettij  ^c. 

But  he  has  not  done  this,  for  he  has  left  the  cuftom  of  the 
dttrof  London  to  operate  upon  his  perfonal  eftate. 

The  covenant  is  plainly  not  applied  to  his  perfonal  eftate,  for 
Ac  words  are,  if  he  ftiall  deliver  or  convey,  which  more  properly 
vui  in  legal  underftanding  belong  to  real  eftate ;  fo  that  he 
o^ht  have  made  that  equivalent  or  fatisfadion  for  the  inequa« 
lity  out  of  his  lands. 

If  Sir  James  Bateman  had  given    15,000/.   to  any  other 
-  dav^hterin  his  life-tin\e,  he  would  have  been  liable  to  have  been 
r  fvtbj  A^.  W^Jiern^  his  executors,  t^r.  upon  the  covenant. 


65  CASES   Argued  and  Determined 


iL^"b*^^'       "^^^  confequcnce  of  the  covenant  is,  that  it  creates  a  debt 
jiAiiy*'    upon  his  eftate,  and  not  a  charge  upon  the  orphanage  part. 

It  has  been  objected,  that  if  he  (hould  I'y  any  nvays  or  means 
give  or  leave^  will  extend  to  the  orphanage  fhare  in  favour  of  the 
plaintiff. 

*     The  prefent  cafe  difitrs  greatly  from  both  the  cafes   citedi 
WUcox  and  Wilcoxy  2  Vern,  551.     Blandy  and  Widmorey  2  Vernm 
709. 
f  66  ]  It  is  not  in  the  power  of  a  freeman  of  Londoftj  to  leave  his 

orphanage  fhare  to  go  in  fuch  proportion  as  he  pleafes,  but  the 
cuflom  will  operate  upon  that  part  of  a  freeman's  eftate  (x). 


(1)  Bill  difmilTcd.     Rrg.Lih,  A,  1740.  fol.  13. 


Cafe  62.  Baker  and  others  vcrfus  Dumarefque^  OHobcr  30,  1 740. 

Ji^T*n?u!i'*dc-**'    A  Pcrfon  largely  in  dcht  afTigned  over  all  his  efFeas  to  the 
lendanfs  going    -/x  hands  of  the  procurator  general  of  the  jcfuits  for  the  pro- 
•ut  of  the  king-  vince  of  BraziUy  refiding  at  Lijbon^  and  foon  after  died  intef- 
puTin^his^^jui*^   ^^^^5  the  widow  rcfufed  to  adminifler ;  the  brother,  who  is  next 
fwcr,  the  Court  of  kin,  has  applied  to  the  ecclefiaflical  court  here  for  letters  of 
ordered  he  Aouid  adminiflration  5  the  creditors  have  brought  their  bill  for  a  dif- 
abide  by"hc  dc°    covery  of  afTets  ;  the  defendant  has  not  yet  put  in  his  anfwcr, 
cree  that  fliall  be  and  is  going  to  Jerfey^  the  place  of  his  abode,  and  to  which  the 
litttfinff  ^^        procefs  of  this  court  will  not  reach;  the  prefent  application  is 
to  prevent  his  going  out  of  the  kingdom  till  he  has  put  in  liis 
anfwer,  and  likewife  to  have  a  receiver  of  the  eflate  and  cfFe£ls 
of  the  intcftatc  beyond  fea,  appointed  by  this  court  for. the  be- 
nefit of  the  creditors,  becaufe  the  perlbn  who  is  applying  for 
adminiflration  lives  generally  beyond  fea ;  for  if  he  fliould  obtain 
letters  of  adminiflration  from  the  fpiritual  court,  to  which  he 
is  intitlcd  by  law,  as  next  of  kin,  he  will  get  out  of  the  king- 
dom before  the  jnonth's  time  for  putting  in  his  anfwer,  allowed 
him  at  a  former  fcal  by  the  court,  is  out. 
Lord  Chancellor, 

Let  the  defendant,  by  his  clerk  in  court,  give  fecurity  to  be 
approved  of  by  a  mailer,  to  abide  the  decree  that  fhall  be  made 
at  the  hearing  of  the  caufc  ( i ). 

I  would  not  have  rellniined  the  defendant  in  iliis  cafe  from 
taking  out  letters  of  adminiflration  as  he  is  next  of  kin  to  the 
intcllatc,  but  upon  a  motion  for  a  tie  exeat  rvg?t:y  I  would  have 
made  an  order  that  he  ihould  not  receive  himlelf  the  eilate  and 
cfFetIs  of  the  inteilate  abroad,  nor  any  other  perfon  by  his  order 
or  direftion. 

.      ,.  It  has  been  determined   folemnly  by   the  Court  of  King's 

A  creditor  can-    -.,,  ,.  I'm  ^1^. 

not  take  an  af-    Bench,  that  a  creditor  cannot  take  an  aflignment  or   a  bond 

£gnmentofa 

bond  given  by  an  admini(hator  purfuant  to  the  ftatute  of  Diftributions,  nor  will  an  action  lie  upon  i( 

though  ailigned  for  a  breach  he  was  indebted  to  the  ailignee  in  the  Cum  of  aooo/.  upon  fp^ciahy. 

(i)  Reg,  Lib.  J.  1740.  fol.  119. 

given 


in  the  Time  of  Lord  Chancellor  Hardwick£. 
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giTcn  by  an  adminiftrator,  purfuant  to  the  (latute  of  diilribu' 
rions,  to  adminifter  faithfully,  and  to  exhibit  an  inventory,  ^^« 
and  that  an  a^^ion  will  not  lie  upon  it,  though  aifigned  for  a 
breach  that  he  was  indebted  to  the  aflignee  in  the  fum  of  20o/« 
upon  fpecialty,  f^Je  i  Salk.  The  Archhijhop  of  Canterbury  ver. 
JVUhy  Hill.  6  Ann.  B.  R.  p.  316.  cited  by  Mr.  C/juUy  the  plain- 
tifT's  couTifel,  to  (hew  that  creditors  had  no  way  of  rcftraining 
the  defendant  from  taking  adminiftration,  or  coming  at  their  jult 
debts,   by  alTigning  a  breach  in  the  adminiilration  bond. 


Bakir  t. 

DuMAftIS<ttfX« 
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Cooke  verfus  Cooke^  November  22,   1740  (i). 


Cafe  63. 


w 


7"  II  ERE  the  enjoyment  of  an  cftate  lias  been  fo  long  and  Courts  of  hw,  aj 
are  interrupted  as  tliis  has  been,  I'fz.  from  the  year  17 19,  ^'^j^J*  wilT**^ 
courts  of  law,  as  well  a3  courts  of  equity,  will  make  a  ilrong  make  a  rtrong 

prcfumpnon  in 
favour  of  a  poflcliion  of  2 1  years. 

prcfumption 


(  I )  In  1641,  Richard  Sfatrforfldevi fed 
certain  mefluagcs,  ^jfc.  to  Ed'xard Stani- 
f^J  in   fee,  who  died  in  1663,  and  the 
premjfies  dcfcended  to  his  daughter  ^«jf^, 
%vho    married    R,  Cockr,   the  plaintiff's 
grandfather,  who  hnd   iffuc  three  fons, 
RAert  (plaintiff's  fither),  and  the  de- 
fend an ts  Bernard  and  Ed'iard.   R .  Cooke, 
the   grandfather,  dieJ.     Robert^  the  fa- 
ther,   died   in    1724,    leaving  Jane  his 
widow  and  adminillratrix,   and  plaintiff 
his  heir  at  law.     /(nnef  the  grand motiier, 
died  in  1757,  and  thereupon  the  plain- 
tiff entered  as  heir  at  law  on  all  the  pre- 
mifles,  except  one  acre  conveyed  to  Ed- 
^vnrd   by    plaintiff's   grandmother  and 
fither.     The    defendants    got   the  title 
deeds,  and  fct  up  feveral  old  terms  cre- 
ated by  way  of  lettlemcnt.     The  plain- 
tiff now  brought  his  bill  as  heir  at  law 
to  be  quieted  in  pofleffion,  and  to  h.ive 
an  afflgnment  of  the  terms   (if  any)  to 
attend.    The  defendants  by  their  anfwer 
infill,    that   the  faid    Richard  was   not 
fcifed  in  fee:    but  that  in    19  Jac,  the 
premiffes  were  dcmifed  to  OUIey  for  60 
years,  and  the  day  after  that  demife  the 
laid  premifcs  were  deniifed  10  Okeley  for 
500  years,  to  commence  from  the  expira- 
tion or  other  determination  of  the  faid 
^0  years.     Thefc  indentures  were  made 
bstur^cn  Sir  R.  Farmer  Sir  R.  Brjoke  and 
Prn<ii    Phii'den  of  the   one  pirt,    and 
OktUjof  i^t  other  part.     In  the  laft  in- 
denture P!czid*n  covenants  with  Okely 
tiJcleflee,  tba:  Farmer  and  Brooke  ftpould 
<^9vejf  tbefreebotd  to  futh  perfon  or  ferfom 


as  Okeley  Jhould  appoint.     By  another  in-^ 
denture,   4  Car,   i.    made  between    the 
adminiftrator  of  Okeley  and  Richard  Sta- 
mford the  elder,  of  the  one  part,  and 
Henry  Suttcn  and    Richard  Staniftrd  the 
younger,    (therein  defcribed  as  heir  ap- 
parent of  Richard  Stamford  the  elder,) 
and  Alice  his    wife  of  the  other   part, 
reciting  the  faid  two  former  indentures, 
and  that  the  terms  were  purchafed  wi:h 
the  proper  monies  of  Richard  Stanford 
the  elder ;    the  prcmifTes  were   thereby 
affigned  to  Suttan  upon  trulls  (which  had 
been  then  long  fincedetermined),and  then 
in  trod  for  Richard  Stanford  the  younger 
for  the  remainder  of  faid  terms.     Ed- 
ward  St:jn:fQid  afterwards   afligns  thofe 
terms  in  truft  for  hiir.fclf  and  wife  in 
tail.     The  defendant  Barnard  Cooke  ob- 
tained  adminiftration   to   Robert   Cooke ^ 
the  grandfather,  and  to  Anue^  the  grand- 
mother,  and  thereupon  claims  the  term 
as  part  of  the  perfoud  efiate^  fubjed  to 
diflribution.    His  Lordlhip  decreed,  that 
plaintiff  ftiouM  enjoy  and  be  quieted  io 
thepoffeffion  of  faid  premiffes,  and  that 
the  truftee,  in  whom  the  legal  eftate  of 
the  term  of  500  years  was  vefted,  (hould 
aflign  the  refidus  thereof  to  plaintiff,  or 
i'uch  perfons  as  he  Ihould  appoint.  Reg. 
Lib.  A,  1740.  foL  89.    Here   we  may 
obferve,  that   by   the  fecond   indenture 
igjac.   Farmer  and  Brooke  became  truf- 
tees  as  to  the  freehold  and  ifJjeritaaLC  of 
the  premiffes  for  Okeley ^   whilft  the  legal 
eftate  for  the  terms  was  vcfted  in  him : 
and  when  Okalej  declared  the  purchafc- 

monejr 


Cooke; 


Wkentliere  U 
o  coYcnanC  to 
convey  the  legal 
e^tcy  this  court 
will  confides  it 
as  laaally 
conveyed)  and 
the  ttrm  attend- 
ant only  upon 
the  inheritance. 


'  CASES   Argued  and  Determined 

prcfumption  in  favour  of  fuch  a  poflcffion,  though  there  may  be 
fome  circamftances  to  fhew  that  it  was  not  the  intention  that  the 
inheritance  (hould  be  conveyed. 

Where  a  perfon  is  owner  of  a  term,  arid  there  is  a  covenant 
for  die  truftees  to  convey  the  inheritance,  he  is  to  be  confidered 
as  the  cf/iui  que  trtt/l  of  the  inheritance,  becaufc  he  might  have 
called  upon  the  trullce'  in  this  court  to  liave  affigned  die  legal 
eft^tc. 

Whether  the  legal  eftate  is  in  the  cefiui  que  tnrfi  or  in  the 
truflees,  it  will  make  no  difference,  for  where  there  is  a  cove- 
nant that  it  fhall  be  conveyed,  this  court  will  confider  it  as 
aflualiy  conveyed,  -and  will  look  upon  it  as  a  term  only  attend- 
ant upon  the  inheritance,  and  fo  conncfted  together  in  the  cefiui 
que  truji^  that  it  can  never  be  fevered  in  favour  of  an  heir  or 
executor  at  lead  -,  there  are  fome  cafes  where  it  has  been  done 
in  behalf  of  credit jvs  ( i ). 

It  was  decreed,  that  the  plalntitf  do  hold  and  enjoy  thd  pfe- 
mifies,  and  be  quieted  in  the  pofTefTion,  and  th.it  the  defendant 
do  not  difturb  him  in  fuch  pofleffion,  or  any  perfon  claiming  by, 
from,  or  under  him. 


JbOiiey  belonged  to  Richard  Stamford^ 
then  Farmer  and  Brooke  became  truilees 
for  him.  The  plaintiiF  Robert  Cocke  as 
heir  at  law  to  Atmet  who  married  Robert 
the  grandfather,  was  therefore  entitled 
to  the  equitable  dilate  both  of  the  inhc 
Titauce  and  the  tarn  of  years ;  but  Hill 


the  term  was  dire^^d  to  attend  the  ifl* 
heritauce. 

(1)  See  JViUougbbv  v.  miloughh^, 
I  Durn,  and  Eafi  766.  Goodright  v. 
S,7les,  2  inif.  331.  yHIiaj  V.  Pilliefsi 
poji.-ji. 


Cafe  64.  ff^illais  vcvCus  Cay^  at  the  Rol/ff  Nov.  2|  1740  (i)^ 

A  wife  may  aj     ^TT^HE  fum  of  1300/.  Was  charcred  in  truft,  as  a  prorifioil 
well  difpofc  ofX'" 


-  -.      for  a  daughter,  (he  marries  without  the  confent  of  her 

orer  which  Ac'  Tctations ;  it  was  iufifted  upon,  by  the  counfel  for  the  truftee* 
has  tn  abfolute    that  the  hufband,  who  appeared  to  be  an  infoIvCnt  perfon,  ihould 
find  fome  method  of  fccuring  the  wife's  money  as  a  provifion 
for  her,  but  as  he  has  neidicr  real  or  pcrfonal  eftate  of  his  own. 


controul,  as  of 

real,  by  joining 

in  a  fine  with 

the  hafrand ; 

and  on  her  confent  in  conrt,  her  whole  fortune  of  x  300  ^  w.ts  dired^ed  td  be  paid  to  himg  though  he  ap« 

fotfed  to  be  an  infolvent  perfon. 


(i)  800/.  was  charged  apon  a  real 
ellatc  for  the  bertefit  ot  plaintiff's  w^ifc. 
The  lands  fo  charged  afterwards  veiled 
in  plaintiffs  and  defendant's  wives ; 
whereby  the  moiety  belonging  to  de- 
fendant's wife  became  charged  with 
400/.  and  incered.  Upon  a  bill  brought 
to  have  a  partition  of  the  ellate,  and  to 
have  the  400/.  and  intereil  raifed  out  of 
the  faid  moiety  belonging  to  the  defend* 
ant's  wife ;  his  Honor  decreed  a  parti- 
tion, and  thai  ono  mciecy  (hoald  be  ooa- 


veyed  tothc  plaintiff's  wife  in  fee,  tje. 
and  directed  the  400/.  and  intereil  to  be 
raifed  by /a If  or  mortgage  of  the  defend- 
ant's wife's  moiety  :  "•  and  the  faid  plain- 
*'  tiff,  Mary  inUats,  being  prefent  in 
•*  court,  and  examined,  and  confenting 
**  and  defiring  that  the  faid  fum  of  400/1 
**  and  intereil  may  be  paid  to  the  plain - 
*'  tiff  Tbomajf  her  hulbrand,  his  Honor 
*'  decreed  the  fame  to  be  paid  to  him 
«*  accordingly.*'  Reg.  Lib.  B.  1 740. 
fo!.  57. 


in  the  Time  of  Lord  Chancellor  Habowicke. 
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k  was  incapable  of  doing  it,  and  therefore  it  was  propofed,  that    Willats  v. 
it  ikrald  be  referred  to  a  Matter,  to  conlider  of  a  fcheme  for  fe-    yj^^^*         /^ 
coring  feme  proviiion  for  the  wif«,  as  had  been  done  in  z^ii%i.^^>^r^  f  ^-^^^^ 
of  diis  nature.  /  ^  ^^V/l^v 

Tic  wife  appearing  in  court,  and  being  examined,  defired^^'' 
Aat  die  whole  1300/.  mieht  be  paid  to  the  hufband,  without 
expeding  any  prbvifion  for  herfelf,  upon  which,  his  Honor 
itrafedto  refer  it  to  a  Mailer,  which  he  faid  was  never  done 
qnkls  circumftances  of  fraud  appeared,  or  compuIGon  on  the 
prtof  the  hufband,  and  that  a  wife  may  as  well  difpofe  of  per- 
iboal  eftate,  over  which  (he  has  an  abfolute  controul,  as  of  real 
eitate  by  joining  in  a  fine  with  her  hufband  ( i). 
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(I)  So  miner  v.  C«feifr,  2  P.  W.  642. 
Uuy  V.  Atbcl^   fojC  448.     Oldham  v. 

fBlL^s,  pofi,  454.     Hearli  v.  Greenbank^ 
f^>  3   vol.  709.     Parfons  v,  Dunne^  z 
ref,6Q,     Ex  parte  Highan,  2  Pez.  579. 
AmM,  2  re/.  67 1 .     Mnet  v.  Hydcy  2  Rro. 
Cba,   Rep,  663.       Dimmock  v.   Atkinfon^ 
3  Bn.  Cba.  Rep.  195.     Ellis  v.  At  kin/on^ 
ibU,  565.     HtoJv,  Burlton,  4  Bro.  Cba. 
Rep.   121.     In  the  cafe  of  Newman  v. 
CartoMy^    Reg.  Lib.  B,    I770.    fol.    275. 
a  legacy  had  been  given  to  the  wife  for 
ktr  feparate  ufe  during  her  life,  with 
lemainder  to  fach  perfons  and  for  fuch 
oies  as  (he  (hould  appoint  by  will,  and 
in  defaalt  of  appointment,  to  her  execu- 
tin;  it  was  ordered,  upon  her  confent, 
that  the  legacy  (hould  be  paid  to  her 
hofband.     But  that  cafe  has  (ince  been 
over-ruled    by    the  fubfequent   one   of 
SxJtet  l^    Ux*  Y.  IFrayi^  and  anotbir^   tbe 
17th  January  1 794,  at  the  Rolls.     The 
bdl  in  this  cafe  prayed,  that  the  defend- 
ants might  be  compelled  by  the  decree 
of  the  court  to  fell    out   and  transfer 
1234/.    2/.    \d.  Bank  3  per  cent,  con/ols. 
landing  in  their  joint  names,  in  truit 
for  the  plaintiff  Catherine   Socket,    and 
aught  pay  the  money  arifing  from  the 
Calc  thereof  to  the  plaintiff  Henry  Socket. 
LIpoQ  the  marriage  of  Henry  Socket  with 
Catherine    his    wife,    a  fettjement   was 
Qiade  bearing  date  the  24th  of  February 
179J,  between  the  plaintiffs  of  the  one 
part,  and  the  defendants  of  the  other 
pan:  reciting  {inter  alia)  that  the  faid 
<lefeodant  IVray  had  pUced  out,  and  in- 
^   vetted  1000/.  in  the  joint  names  of  him- 
^f  and  the  defendant  Morgan ,  in  the 
^    forchaic  of   1234/.   2/.    id.  3  per  cent. 
'    ^^.  and  that  the  faid  ftock  was  then 

Iiaodiog  in  their  joint  names :  it  was  by 
tie  (aid  fettleaient  declared^    that  the 
¥«L.  11.  * 


ftfid  defendants  (hould  Aand  pofTeffed  of 
and  interefted  in  the  faid  dock,  and  the 
interefl,  dividends,  and  annual  proceeds 
thereof,  upon  truft  during  the  natural  life 
of  the  plaintiff  Catherine 9  when  and  as 
the  fame  (hould  become  due,  to  receive 
and  pay  over  the  intereft,  dividends,  and 
annual  proceeds  of  the  'faid  fum  of 
1234/.  2 J.  id.  and  every  part  thereof 
into  the  proper  hands  of  the  plaintiff  * 
Catherine  Socket^  to  and  for  her  fole^ 
abfolute,  peculiar  and  feparate  ufe  and 
benefit,  or  to  fuch  perfon  or  perfons  as 
(h?  by  any  note  or  notes,  inllrument  or 
inftruments,  writing  or  writings,  to  be 
by  her  figning  (notwithftanding  her  pre- 
fent  coverture)  (hould  direct  or  ap- 
point ;  and  after  the  deceafe  of  the  faid 
Catherine  Socket,  upon  further  trufl  to 
transfer  and  pay  over  the  faid  fum  of 
1234/.  2 J.  id.  and  every  pare  thereof 
unto  fuch  perfon  or  perfons,  at  fuch 
time  and  times,  in  fuch  parts,  (hares,  . 
and  proportions,  in  fuch  fort,  manner, 
and  form,  and  fubje^  to  fuch  powers, 
provifoes,  conditions,  redridlions,  and  li- 
mitations as  the  (aid  Catherine^  whether 
fole  or  covert,  and  notwithllanding  her 
prefcnt  coverture,  (hould  at  any  time  or 
times,  by  her  at*///  in  writing,  or  by  any 
writing  purporting  to  be  a  will,  give, 
dired,  and  appoint,  and  in  default  of 
appointment,  and  as  to  fo  much  and 
fuch  parts  as  (hould  not  be  fo  appointed, 
upon  tmft  to  transfer,  a(Egn,  and  pay 
over  the  fame  uni^tbe  executors  or  admini- 
flrators  of  the  plaintiff  Catherine,  to  and 
for  their  own  ufe  and  benefit,  and  to 

'and  for  no  other  ufe  and  benefit:  and 
the  fettlement  further  provided,  that  it 
might  be  lawful  for  the  defendants,  by 
the  exprcfs  confent  and  direflion  of  the 
plainiiff  Catharine »    tcfliEed   in   wriuug 

£  Huder 
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under  her  hand  and  feal,  notwithftand- 
ing  her  coverture,  bat  not  otherwife,  co 
fell  and  difpofe  of  the  faid  ftock»  or  any 
part  thereof,  and  with  the  like  confent 
and  diredlion  of  the  plaintiff  Catherine, 
teilified  in  writings  under  her  hand,  to 
place  and  lay  out  the  monies  arifing 
from  fuch  fale  or  fales  in  the  public 
ftocks  or  funds,  or  upon  government  or 
real.fecurities  at  interefl,  and  the  fame 
ihould  continue  in  the  names  of  the  de- 
fendants, and  ihould  be  fubjed  to  and 
upon  fuch  trufts  and  agreements,  as  well 
with  refped  to  the  intereft^  dividends, 
and  annual  proceeds,  as  to  the  capital 
ftock,  as  were  therein  declared  touching 
the  faid  fumof  1234/.  2 ;•  i^.  3  per  cent, 
eonfels. 

The  plaintiffs,  being  in  want  of  mo- 
ney, applied  to  the  truftees  to  fell  the 
dock,  and  pay  the  money  to  them, 
which  the  trudees  refufed,  as  thinking 
they  bad  not  authority  by  the  fettlement 
to  pay  the  wife  more  than  the  interefl. 

The  plaintiff  Catharine  by  the  bill 
Sated  her  deiire  to  have  the  (lock  fold, 
and  the  money  paid  to  her  hufband, 
and  was  ready  to  give  her  confent  in 
court  to  have  it  fo  applied. 

The  Mafter  of  the  Rolls  took  time  to 
confider,  and  this  day  gave  judgment  to 
the  following  effcd.  The  quellion  is, 
Whether  it  is  competent  to  the  wife  to 
waive  the  benefit  of  appointing  this  fund 
by  will  (if  that  is  any  benefit),  and  give 
it  away  in  her  life-time.  The  cafes 
cited  were  Pyhus  v.  Smith ,  Ellis  v.  At- 
kin/on f  and  Newman  v.  Carfony,  The 
lall  cafe  is  exadly  in  point  with  the  pre- 
fent;  but  after  confidering  the  matter,  I 
own  chat  I  cannot  give  my  afTent  to  that 
cafe.  It  was  brought  before  the  court 
by  confent  of  all  parties ;  therefore  it 
was  perhaps  not  very  much  contidered. 
The  cafes  of  Py^us  v.  Smith  and  Ellis  v. 
Atkinfon  differ  from  this,  becaufe  they 
have  the  words  *'  deed  or  mill?* 


From  the  cafe  of  Hulme  v.  Tt\ 
Bro,  15.  I  extraft  this  principle, 
married  woman  in  equity  is  caps 
being  made  in   refpcft  of  her  pn 
femefoU^  but  not  as  to  her  per/on. 

In  3  Bro,  347.  Lord  Thurhnv  th 
that  if  upon  fettling  property  to 
parate  ufe  of  theNvife,  the  partie 
defirous  to  reArain  her  from  partin 
it,  ihey  might  infert  a  claufe  t 
cffea. 

Now  the  meaning  of  the  pref( 
tlement  appears  to  me  to  be,  \\ 
wife  fhould  have  the  interefl  fc 
with  liberty  to  difpofe  of  the  pr 
by  an  inflrument,  that  fhould  cc 
rtvocable  to  the  time  of  her  death, 
leaving  out  the  word  **  deed^*  is  as 
to  fhew  that  fhe  fhould  appoint  I 
only,  as  if  there  had  been  an  « 
claufe.  This  is  very  beneficial  to 
becaufe  fhe  may  furvive  the  hi 
and  then  fhe  would  be  entitled  to 
of  the  fund  in  her  life  time.  I  fu 
to  the  cafe  of  Notion  v.  Turville 
W.  .44. 

It  is  faid  for  the  plaintiffs,  f 
this  power  had  been  given  to  zft, 
or  to  a  man^  could  they  not  ha 
pofed  of  it  in  their  life- time?  j 
they  might,  and  if  they  had  enter< 
a  bond,  it  would  be  affets  in  the  h; 
their  reprefentatives.  But  there 
contrad  that  will  bind  a  married  w 
but  in  refpedt  to  her  feparate  pr( 
In  this  cafe  if  fhe  had  entered 
bond,  1  think  it  would  not  afifef 
the  hands  of  her  executors  or  a 
flrators.  A  married  woman  has  no 
but  what  the  wi!l  or  fettlement giv 
This  fettlement  gives  her  a  pox 
difpofe  of  the  property  by  ^jjHI  on 
fhe  furvived  her  hufband,  it  mighi 
very  difirrent  cafe.  As  1  am  of  o 
the  wife  can  only  difpofe  of  this  lit 
luill,  this  bill  mull  be  difmiilcd. 


in  the  Time  of  Lord  Chancellor  Ha&hwicks.  69 


Standf/rd  vcrfus  Mar/ball^  November  2,  1 7*40.  Cafe    65* 

K    Father,  by  deed,  creates  a  truft  of  a  real   cftate  for  the 
r\^  benefit  of  his  daughters,  the  rents  and  profits  to  be  paid  direas  rtnu  t^ 
&em  whether  folc  or  covert  for  their  feparatc  ufe,  cither  to  profits  of  a  real 
ihcirown,  or  the  hands  of  any  perfon  that  they  (hall  appoint,  ^^j^tc  to  be  pai4 
The  daughters  join  with   their   hu^ands  in  bonds,  for  money  whnher"Le  '^ 
fent  to  their  hufbands ;  the  truftee  refufes  to  pay,  the  creditor  covert  for  their 
brings  a  bill  to  compel  him  to  pay  the  rents  and  profits  of  the  {ofn*^n^bind8^f2 

ffttft  eftate.  money  Icnc  to 

their    buibandsi 
tha  truftee  oriercd  by  the  Court  to  pay  the  rents  and  profitt  accordingly* 


c//^^^^^^y^^^ 


Majleroftbe  Rollsn    The  daughters  had  an  abfolute  power /^.^^j^^^y  4^*--- 
Wcrthc  rents  and  profits,  and  could  certainly  affign  them  by  mort- 

S;  or  otherwifc,  and  the  court  will  never  encourage  the- 
ing  up  of  property,  which  would  be  the  cafe  if  the  daughters 
could  not  create  any  lien  they  thought  proper  upon  their  intereft 
in  the  edate,  and  therefore  ordered  the  truftees  to  pay  the  rents 
v^  profits  of  the  truft  eftate  to  the  creditor  ( i  )• 


(l)  Reg.  Lih.  B.  IT40.  fol.  131.  The     2    Fe/.   66g.      Hulme  v.  TenMttty   \  Br: 
aothority  of  this  cafe  h  eftabiiOied  by     Cha.  Rep.  16.     Pybus  v.  Smithy  3  Bre. 
thofe  of  Adem  v.  Pap-JLortb,   t   V"ef   1 63.     Cha.  Rep,  340.      Fide  Clerk  v.  MilUr^ 
Crigby  v.  CoXy   1    Fcf.   5 1 7.     Peacock  v.  .  poft,  379. 
Mmk,  2  Vef.  190.     Paaulet  v.  Delaval^ 


Bra/bridge  znd  others  verfus  Woodroffe^  at  the  Rolls ^  November     Cafe  65. 

14,  1740. 

THOUGH  theexecutors  in  this  cih  have  legacies,  one  Whcreareridueit 
of  200  /.  the  other  of  1 00  /.  yet  if  it  appears  in  proof  by  "eftatrix^^has "ai- 
parol  evidence,  that,  both  before  and  after  the  execution  of  the  ways  declared  the 
will,  the  teftatrix  always  declared  that  the  next  of  kin,  who  JJ *g  ^^Q^i|f„**^* 
were  plaintifi^  in  this  cauf«,  (hould  have  nothing,  and  that  (he  ex=cucor$,  * 
would  not  leave  them  anything  by  her  will,  the  executors  fliall,  though  ibcy  ye 
notwhhftanding    have  the  rcfidue.  ^  ,  .    .^ .  hfve  *i  «fid« 

Where  it  is  undilpoled  of,  it    was  objected  by  the  plaintifts    notwithftanding. 
counfel,  that  evidence  of  the   teftatrix's  intention  of  excluding 
the  next  of  kin,  is, not  fufficient  to  give   the  refidtie  to  the  cxq- 
cotors  ;  the  evidence  ought  to  be  pofitive  that  (he  had  it  in  con-     ^ 
templation  to  give  it  to  the  executors  at  the  time  of  making  of 
die  will. 


Vol.  n.  £  Majler 


^9  CASES  Argued  and  Determined 

BtASBRiDGtT.  Majier  of  the  Rolls  :  lam  fully  Tatisficd,  If  I  (hould  in  thi». 
The  court' with  ^^^e  give  the  refiduc  to  the  next  of  kin>  I  (hould  give  it  contrary 
lefpe^  CO  th&      to  the  intention  of  the  teftator. 

fe/ldutfy  will  de- 
fart  frofii  their  genenil  rtUqi  in  £ivour  of  the  next,  of  ](iny  where  the  teilatpr*s  intention  is  pipved,  tm 
he  a|ainil  themn 

The  court  will  certainly  favour  the  next  of  Kn,  where  thcf 
ran  do  it  confiftently  with  the  rules  of  equity  and  juftice,  but 
this  does  not  tie  me  down  from  inquiring  into  the  intention  of. 
the  tcftatrix  ;  for  wherever  there  is  evidence (\)^  that  will  fatbf]^ 
the  mind  of  the  court  as  to  the  intention,  they  will  depart  from 
their  general  rules,  though  they  will  not  do  it  upon  flight 
proofs. 

The  giving  200/.  ta  «ne  executor,  and  only   100/.  to  the 
other,  is  a  prefumption  upon  the  face  of  the  will  that  it  was  not 
intended  to  exclude  them  from  the   refidue,  but  only  to  (hew  a 
preference  to  one  of  them  (2)..    V'tde  Bachelor    verfus    Searl^i 
2  Fern.  736.*  | 

Though  the  will  was  drawn  by  Dp£lor  Hales,,  a  cleigymaOK  I 

who  is  not  fuppofed  to  be  conufant  of  the   law,  yet  that  wiU  ^l 

make  no  alteration  in  favour  of  the  executors,  but  it  muft  depend 

on  the  proofs. 

There  Is  «o  me-       In  antver  to  the   objeftion  of  the  plaintiff's  counfel,  it  is 

dium  between      enough  if  the  court  is  fatisfied  as  to  that  fingle  faft,  that  the 

■cx%of  kin,  and  °V  i  .  i  •       r        t  •  i-  t 

executors,  for  if  next  of  km  wcrc  not  to  have  it,  for  there  is  no  medium  between 
the  former  ap-  the  next  of  kin  and  executors  ;  for  if  it  appears  that  the  inteni 
Jh^dcd*  ^thc*  «c.  ^^^^  ^^s  ^^  exclude  the  next  of  kin,  tb?  executor  muft  have  ii;. 

ctttor  muft  have  of  COUrfc. 

kof  courfc.  Yht  bill  difmiflcd,  but  without  cofts,  becaufe  when  the  next 

of  kin  are  difappointed  of  the  reGdue,  it  is  fome  excufe,  faid  the 
court,  for  their  litigating  the  executor's  right  to  it. 

{l)  GawfiortughY.Gaittftforougb^l  Ftm.  (2)   So  Buffar  X,  Bradford^  p4jl,  222» 

^52.     LittUbury  v.  Buckley ^  2  Fern.'t-jJ,  Blinkhom  v.  Feafi,   ^  FtJ.  27.  30.     ^«<u^* 

Baichflor  w,  Searle^  2  Fern:  fit.    Rutland  ker  v.   Hunter  ^     1    Bro.   Cba.   Rep.   ^2%^ 

Y.Rutland,  2  F.  IF.  2 10.     Rachfield  v.  Fre^in  v.  Relfe^  2  Bro,  Cha.  Rep.  22«„, 

Carele/s^    ibid,    I58.    note    I.      Ulrich  v.  Oliva-  v.  Frtrwin,   1  Bro.  Ch^.  Rep.  590. 
Litcb/iM    poft.    373.       Lake    v.     Lakc^ 
1  mif.  3 1 3,     Walker  v.  IFalkerj  pofi.  99. 

*  One  by  will  gives  his  executor  an  exprefs  legacy*  and  makes  no  difpoAtion  of  the 
furplus.     The  court  will  admit  of  parol  evidence  to  (hew  the  intention  of  the  teftAtor* 
and  if  proved  that  the  teftatoci  intended  the  furplus  to  the  executor,  he  ihall  have  it»  • 
BOLwithftandlng  his  ejrprefs  legacy.     Battbtlor  6f  Ux*  verfus  Scarl,  2  Fern,  736  {-^  , 

f  (3)   1  Eq.  Ab.  246.  //,  12.  S.  C. 


in  At  Time^of  Lord  Giancellor  Hardwickb*  70 


Ex  parte  Gumhleton^  November  8,  1 740.  Cafe   6n. 

A  Motion  was  made  oti  behalf  of  a  woman  who  was  a  quaker  ^  ^  ^ 
Jf\  and  lives  256  miles  from  hence,  for  a  writ  oi  fupplicavit :  not  be  admicwTd 
the  doubts  in  this  cafe  arofc  from  the  words  of  the  llatute  of  ^  exhibic  ar- 
*}  tf  8  fF.  3.  whe'ther  a  quaker  may  be  admitted  to  give  evi.  peic'^g^nft 
dence  upon  her  affirmation  fo  as  to  exhibit  articles  of  the  peace  her  huibandy 
apinft  her  hufband  j  and  if  it  is  not  in  nature  of  a  criminal  pro-  ^^^  .^^^  *^- 
faution,  and  not  grantablc  but  upon  oath  of  tlie  perfon.  isTn*nat^c'!»f^ 

criminal  profecutioo. 

Lord  Chancellor  took  a  few  days  to  fearch  for  cafes  of  in  the  cafe  of  ar- 
tliis  kind,  and  upon  looking  into  them  faid,  I  find  a  creat  variety,  ^'^^<^»of  the 

J    L  rr-  •  1        ^1  11  r  .'   1      T  1  i      '     peace,  whcrc  the 

and  that  aliirmations  have  been  generally  refuied :  I  have  been  party  compaJDed 

Bkcwife  inquiring  of  the  judges  for  precedents  in  point ;  there  is  of  is  not  in  court, 

00c  reported  in  3  Salk.  248.  Hilton  v.  Biron,    li  JV.  ^.  B.  R.  ?"r a b'r«dI'"t>V 

bat  this  is  a  book  of  no  authority,  the  note  however  I  have  of  it  the  peace  goes  on 

I  believe  is  authentickj  this  was  in  the  cafe  of  articles  of  the'*'*"V*^* 

peace ;  and  the  Court  held  that,  it  being  a  criminal  matter,  they       ^  **"^  ' 

could  not  grant  an  attachment,  unlefs  the  perfon  would  con- 

fcnt  to  be  fwom ;  for  if  the  party  complained  of  is  not  in  court, 

&ere  is  an  attachment  goes  for  a  breach  of  the  peace  upon  the 

fcth  of  the  complainant.     The  other  cafe  was  in  the  i  ith  year 

of  the  late  king,  ex  parte  Green,  on  the  motion  of  the  prefent 

Chief  Jufticc  of  the  Common  Pleas,  upon  the  affirmation  of 

the  perfon  who  moved  for  xh^  fupplicavit,  and  the  Court  granted 

Ac  motion :  but  as  there  are  authorities  both  ways,  I  will  not 

take  upon  me  to  determine  it,  but  (hall  refer  it  to  tlie  judges, 

and  the  expence  to  come  out  of  the  pcrfon's  pocket  who  moves 

fjT  xhc  fupplicavit. 

But  as  I  have  inftances  in  my  hand,  where  perfons  who 
called  thcmfelves  quakers,  upon  their  affirmations  being  refufed, 
iivc  brought  their  confciences  to  digeft  an  oath,  perhaps  Mrs. 
fiumbleton,  as  (he  goes  in  danger  of  her  life,  may  difpcnfe  with 
Ibe  ftrift  rules  of  her  fe£l,  and  may  be  perfuaded  to  fwear  iikc- 
tife ;  if  not^  I  will  copfult  with  the  judges  upon  it. 


Smith  verfus  Marfball,  the  fame  Day.  Cafe  68. 

^^  X'HER.E  infants  arc  parties  to  a  caufe,  and  the  mother  where  a  mo- 
\f\      fecrctes  them  fo  as  they  cannot  be  fcrved,  a  fervice  of  ihwi  fccrctes 
he  fuhpisna  upon  the  mother  is  fufficient,  as  flie  is  the  natural  |X»*l!re1nf^ti 
niardlan  of  the  children.  r<;rviceofa/«^. 

fttnd  on  W  ^»  (uSueal». 


Vol.  n,  F 


71  CASES   Argued  and  Detcnnincd 

Cafe  69.     Smalltiian  vcrfus  Lord  Archibald  Hamilton,  at  the  Rollsj  Novem* 

ber  6,   1760, 

Lord  L.  gives  T  O  R  D  Lucas,  by  liis  will,  left  to  one  Dorothy  Potter,  an  an- 
foruVr&^diM  I  V  niiity  of  ^^Lper  ann.  for  her  life;  flic  dies  in  17 18,  and 
in  17x8,  aiid  in  the  plaintifT,  as  the  reprefentative  of  the  annuitant,  brings  a  bill 
'74o».abmis  fQj.  jj^g  arrears  of  the  annuity,  ever  fince  the  year  1708  to  the 
rc^refcntadve '   death  of  Mrs.  Potter. 

for  the  arrears  .  ^i.  .i... 

fmm  1708  to  the  death  of  P.  the  Court,  from  the  length  of  time,  prefmned  it  to  be  paid,  and  diumfiei 
the  bill  with  cofts. 

Though  it  i»  a  Majter  of  the  Rolls  :  Though  there  is  no  proof  of  the  dcfcnd- 
nile,thatthcfta-  ant's  fide  that  it  had  been  paid,  yet  the  diftance  of  time  is  thc? 
S^s**wni  not*"  ft'^o^geft  prefumption  that  it  has  been  long  fince  fatisGed  (i)  ' 
run  as  to  a  ic-  the  ftatute  of  Limitations  ought  to  be  the  rule  to  direft  the  Con 
gacy,  yet  it  will  Jn  this  as  well  as  in  other  cafes,  though  the  doftrine  has  pn 
^^tyl**  ^*^  vailed,  that  the  flatutc  will  not  run  as  to  a  legacy  (2),  yet  it  wil 

not  hold  as  to  an  annuity,  and  therefore  the   bill  mull  be 

miflcd  with  cofts. 

(i)  See  StanJiJb  v.  RaMey,  poft.   178.  (2)  Parker  v.  JJh»   i  Fern.  256.     Sn 

'vttie  'Jones  v.  TurLer^o'tlle^  4.  Bro,  Cha,Rep^ 


t^r<«^#«. 


Cafe  70.  '     tnilis  verfus  Wiliis,  November  7,   1740. 


A 


\ 


^ -/    All  declarations  HT^  H  E  fl:atute  of  Frauds  and  Perjuries,  faid  the  Court,  re- 

U^iiy  oftruft  under  the     J[      quires  that  all  declarations  of  truits  fhouid  be  in  \iTitingj 

^^-^hi^writing"^  ^^    otherwife  abfolutely  void,  except  fuch  as  arife  by  operation  oi 

\^  confttuftion  of  law  ( i ).  \ 

He  who  pays  the       Now  tru{ls  of  this  nature  are  when  the  legal  intercft  is  i4 

purchafe-money  another,  but  the  purchafc  money  has  been  paid  by  a  third  pcijj 

to^ft  bu^"th^^^^^^     ^^'^'^  ^^^  ^^  *  refulting  truft  for  him  who  paid  the  money,  bdj 

muft' clearly       tlicn  he  muft  clearly  prove  the  payment  (2).  j 

prove  the  pay-  j 

p^"{'  evidence  There  is  another  way  of  taking  a  cafe  out  of  the  (Intute,  ad| 
admitted  to  fhcw  that  is  by  admitting  parol  evidence  within  the  rules  laid  downill 
atruftfrom^he  ^|^jg  court,  to  (hew  the  truft,  from  the  mean  circumllances  d 
ftanccs  of  the  the  pretended  owner  of  the  real  eftatc  or  inheritance,  whid 
pretended  owner  makcs  it  impoflibie  for  him  to  be  tlie  purchafcr, 

oflhe  real  eftatc.  *  ^ 

(1)  Kirk  V.  Jf^ebb,  Prec,  Chi.  88.     (2)  Pofi,  Lojd  v.  Spillet,  x  jo. 

C^fc  71.  Villiers  verfus  Fil/iers,  November  15,   1740. 

S.C.Bam.Cha.  .-Tp  H  E  rule  of  evidence,  fiiid  Lord  Chartcellor,  is  that  the  be 
A?ounterpart       X     evidence  the  circumftances  of  the  cafe  will  allow  mufl:  b 

may  be  read  if  an  given    (l), 

original  deed  is  ■ 

loft,  and  if  no  counterpart  a  copy,  and  if  no  copy,  parol  evidence  of  the  manner  of  its  being  left; 

Aeftroyed  by  fire,  or  loft  by  any  unfbrefecn  accident,  they  are  of  themlelves  fufficient  eacufcs. 

(l )  LeweUin  v.  Machvtrth^  ante 40.     Sec  Henley  v.  Phillfi,  ante  48. 


in  the  Time  of  Lord  Cbancellor  Hardwice:e%'  72 

If  an  original  deed  is  loft  the  counterpart  may  be  read,  and  if  Villius  t, 
there  is  no  counterpart  forth-coming,  then  a  copy  may  be  ad-  ^**-^"*'*    .,    ^ 
mittcd,  and  even  if  there  (hould  be  no  copy,  there  may  be  paroL^V-r^/^-^-^-*^ 
evidence  of  the  deed,  and  the  manner  of  its  being  loft,  unlefs  it  c»^y^^^^^j^^j^,   ^ 

happens  to  be  deftroyed  by  fire,  or  loft  by  robbery,  or  any  un-*^   y^ ^^^ 

forcfccn  or  unavoidable  accident,  which  are  fuflicicnt  excufes  ^'  J^^^^I^^^T^*,*^ 
of  themfelves :  but  then  the  copy  muft  not  be  inconfiftent,  and      9  ^  JS  ^;i2 

Tariant  from  the  title,  which  is  fet  up  by  the  party,  who  claims  '     -^ -' 

ondcr  the  original  deed,  as  it  is  in  this  cafe  j  for  die  limitation^^^-^  ^Z  .^^/^^ 

icrc  under  the  copy  arc  different  from  what  they  are  fet  out  to       .-^^;^^ 

kc  in  the  pleadings.  ^  /^J^v^r  /^  - 

If  land  be  given  to  a  man  without  the  word  hetrs^  and  ar  AfeewUlpai*--— — r- 

truft  be  declared  of  that  eftate,  and  it  can  be  fatisfied  by  no  other  ^^^^''^^^^'^^^ 

way  but  by  the  cejiuy  que  tntjl*^  taking  an  inheritance,  it  has  truft'ofUnd  caa^^^* 

!  been  conftrucd  that  a  fee  paffcs  to  him  even  without  the  word  b«  Satisfied  no      ^  ^ 

heirs  {i\  ^^"^^-   Z^^^ 

A  term  attendant  upon  the  inheritance  is  confidered  as  a  part  Atennitjendi^  ^^^ 

'of  it,  and  cannot  1)6  difannexed  in  this  court  (2)  5    there  is  wpo«5h«»ni«r*ij: 

hardly  any  family  where  the  eftate  is  confiderable  but  there  are  i^^i^d  a^  not 
fuch  terms ;  and  it  would  be  abfurd  to  fay  that  when  a  will  is  be  fevered  from 
not  executed  according  to  the  ftatute  of  Frauds  and  Perjuries,  i^it^*^^*'^* 
that  fuch  a  term  (hall  be  fevered  from  the  inheritance,  and  pafs, 
notwtthftanding  the  inheritance  to  which  it  was  annexed  would 
not  pafs  under  fuch  a  will  (3). 

It  has  been  indfted,  that  in  this  cafe  a  term  of  60  years  is 
merged  by  being  created  to  tlw  fame  perfon  to  whom  the  fee 
was  devifed,  and  who  had  likewife  the  reverfionary  intereft  in 
another  term  for  99  years:  but  Mr.  ni/icn's  counfel  have  on 
their  fide  contended  that  there  is  no  merger,  becaufe  there  was 
a  truft  of  this  term  that  kept  it  feparate,  and  confequently  was 
not  merged. 

But  then  the  plaintiffs  contend  that  as  the  tcftator  had  grant-  A  demife  of  a 
^ed  a  leafe  for  66  years  to  the  fame  perfon,  to  whom  he  had  de-  ^^\^^^  years  to 
fifed  the  fee,  paying  a  rent  to  the  tcftator  for  life  of  200/.  per  to  whom  the  fee 
Mft.  that  it  was  a  revocation  of  the  fee :  but  I  am  of  opinion  »  devifed,  and 
dut  the  le:ifc  is  merged  in  the  inheritance,  and  is  not  like  the  ]^enc^„*^^JJ*the 
cafe  of  CucU  y,  Bullocke^  Cro.  Jac,  49.  becaufe  there  the  term  life  of  the  de- 
Was  not  to  commence  till  after  his  death,  and  then  there  was  a  vifor,  is  no  rcvo- 
joining  of  two  eftates  that  were  inconfiftent  together,  which  ^^®"° 
Was  tlie  reafon  of  the  Judges  determining  it  to  be  a  revo- 
cation (4). 

I  find  no  authority  whatever  at  law  (and  it  depends  upon  the 
eonftruftion  of  the  law)  that  a  demife  of  a  leafe  for  years  to  the 
lame  perfon  to  whom  the  fee  is  devifed,  and  which  commences 
m  the  life  of  dcvifor,  is  a  revocation  of  the  fee  (5). 

(1)   Gih/on  v.   Montfort,   I    Vef.    491.  Scot  v.  FenhouUt^   I   Bm,  Cha.   Rep.  69. 

JM,    93.    S.  C.       Oata   v.    Markbam,  tiarg.  Co.  litt.  290.  ^.  n.  I. 
J  Burr.  1684,     Bagjha'w  V.  Spencer, pofi.  (4)  See  Stone  v.  E^ans,  fo/t.  87. 

578.  (5)  But  in  the  above  cafe  of  Cooke  v. 

I     (2)  CbarltoH  v.  Low,  3  P.  fV.   330.  j&a/^c^^-,  it  was  agreed  by  the  Court,  that 

iftamtebj.  Cooke  s.  Cooke.  fuch    leafe    would    be    no    revocaiioo. 

{l)  ^hitcbsireb  v.    H^bitcbureb^    2   P.  I    Eq.   Ab.  410.  //.  8.  S.  C.     Sed  vidi 

Jf.Z'jjK  Goodrigbt  v  Sales^  %  IFilf*  329.  Hakne/s  v.  Bajley,  Prec.  Cba.  514. 

I  F2  TVit 


yj  CASES  Argued  and  Determined 

Vit Lilts  V.        The'  cafe  of  Peacock  verfus  Spootier  will  not  govern  the  p: 
U  on^thc"pneal  ^'^"'>  ^'^^^  ^^^^  received  different  determinations;  it  was  hc« 
in  Peace  k  aid     fitft  by  Lord  Chanccllor  Jt'ffereysy  in  P.  T*.  1688,  afterwards 
H^f^?/^*     heard  in  M.  T.  1690,  before  the  Lords  Commiffioners,  and 
the"jJdgcs  in*^  *  appeal  to  the  Houfe  of  Lords,  the  judges'  opinions  were  take 
their  opinions     as  appears  by  the  minutes.     Lord  Chief  Baron  Athytjs  was 
di▼ide?"b^'t^he  ^P*"^°^  ^^^^  ^^  belonged  to  the  executor  of  the  wife  -,  Nn 
decree  below  WJ4  differed  from  him,  Gregory  agreed  with  Athym^  Letckmere  d; 
affirmed  not-     fercd  again,  and  fo  alternately  through  all  the  judges,  but  tl 
wi     anding.      decree  of  the  Lords  Commiffionerg  was  affirmed  notwithftan 
ing*(i). 

Then  came  the  cafe  of  Wehh  v,  Wehh^  2  Vern.  668,  whe 

my   Lord  Har court  revcrfed  tlie  Majlcr  of  the   Rolls^s  decn 

There  the  limitations  were  to  the  hufband  for  life,  to  Tkon 

Webbj  Ann  his  wife  for  life,  remainder  to  the  heirs  of  the  t 

dies  of  Thomas  and  Anne  during  the  refidue  of  the  term ;  t 

wife  dies  leaving  iffue,  the  whole  term,  notwithftanding,  vc 

in'  the  huiband,  and  he  may  aflign  it.     There  has  been  a  d 

tinftion  taken  of  late  years  in  the  cafe  of  Peacock  v.  Spoonevj  tl 

there  it  was  fiib  potejlate  vir'ty  as  the  eftate  moved  from  the  hi 

band ;  but  I  can  find  no  grounds  for  this  opinion  from  the  r 

nutes  of  the  Houfe  of  Lords,  and  therefore  muft  be  thrown  c 

of  the  cafe. 

Thi  c     twill        ^  limitation  in  marriage  articles  to  the  hufband  for  life, 

carry  into  ftria  the  wifc  for  life,  remainder  to  the  iffue  of  their  two  bodies,  v 

fettlcoient,  an    not  intitle  a  hufband,  by  virtue  of  fuch  a  remainder,  to  difpc 

t  hl!fti^*rot  ^"^  of  *^  ^^^^^  ^s  ^^  ^^^^  ^^"^^  proper,  but  will  be  carried  11 
life,  to  the  wife  flrift  fcttlement  in  this  court  (2). 

for  iife,  renuln- 

4er  to  the  ifTue  of  their  two  bodies. 

Where  children  are  infants  at  the  time  of  their  bringing  a  b 
the  allegations  of  it  cannot  be  read  againfl  tlicm  after  tliey  coi 
of  age. 

•  Term  afligncd  in  tnift  for  baron  and  feme  for  their  lives,  remainder  in  truft 
the  heirs  of  the  body  of  the  feme  by  the  baron;  baron  and  feme  die.  Lord  Chanc« 
J^trySf  who  firft  he<ird  the  caufc,  held  the  whole  intcreft  of  the  term  veiled  in 
wife,  and  muft  go  to  her  executors.  2  Vern  43.  But  faid  the  Lords  Commiflion 
upon  a  re-hearing,  the  term  ihall  go  to  the  heir  of  the  body  of  ihe  feme  by  the  bai 
and  not  to  her  executor  or  adminiftrator,  the  words,  bclrt  cf  the  body^  being  a  { 
i^criptio  ferfin^.     Peacock  v.  Spconer,  2  Vern,  195. 

(l)  Sec  2  Fef.  2^7.  660.     (2)  Sec  Hart  v.  MdJkhurJiy  poft.  3  vol.  3; 


la  the  Time  of  Lord  Chancellor  Hardwicki,*  74 


(hf  fcrfus  Norton,    and   Norton  verfus  Norton,    November  8,     Cafe  7a. 

1740. 

OLD  Richard  Norton  of  Soutiwich  in  Hampjhirej  the  lad  s.C.  Barn. Cha, 
life  in  a  leafc  under  the  bifliop  of  Whichever,  agrees  with  ^^p.  179. 
colonel  Norton  to  furrendcr  the  old  leafe  upon  the  bilhop's  pro-  ijfc^na^bift^'t 
mifing  to  grant  a  new  leafe  for  three  lives,  for  old  iN^r/(?;/s  lcafc,agTecswith 
life,  for  colonel  Norton*$  life,  and  the  fon  of  colonel  Norton,  an  C'N.tof^xtrtn^ 
wiant  of  tender  years ;  at  the  time  there  was  a  private  agreement  ,  promifc  of  the 
ktwcen  old  Norton  and  colonel  Norton,  that  in  confideration  of  Hiihoj>  to  gr^nt  a 
hbfun-endering  the  old  leafe,  the  new  one  (hould  be  in   truft  r^^"^^"^^.^^'^* 

[      \      '    r  r  r        1  i    xt  \\sc%y  inx.  for 

lor  the  infant,  Ion  x>t  colonel  Norton.  r,  j\'.»s  r,tv, 

C.  N/a  life,  and 
Ac  fon  of  C.  M  and  in  confiilcration  of  R.  t^.*s  furrendcring  the  old  leafe,  it  was  agreed  the  new  o«fi 
AioU  be  in  truft  for  the  infant  fon  of  C.  N.  The  whole  purchafe-money  was  paid  by  C.  M  to  the 
biiitop,  but  the  legal  eft.ice  was  granted  in  tlic  new  leafe  to  R,  N,  and  his  heirs  dunng  his  own  life  and 
6:  live*  of  C.  A.  and  hii  fon.  C.  N,  afcer  the  death  of  i?.  N.  took  upon  bim  to  dilpofc  of  it.  R.  A', 
byadced-full  ductrd  the  d.)y  afrer  the  leai?,  declares  his  intention  Co  be,  that  C.  JV,  and  hi>  fon  (hould 
itKrhij  dcccafe  hold  to  them  and  their  heirs  during  the  remainder  of  the  term.  Lord  Uardiv'tcke  held 
^'N.  had  a  valuable  fliare  in  the  conHderation  of  the  new  leafe,  having  given  up  his  inlcreil  in  thv  old, 
nd  du;  having  a  right  to  declare  the  truft,  C.  N,  had  bit  life  only  m  tie  lcaje» 

Colonel  Norton  paid  the  whole  money  to  the  amount  of  1500/.  y      ,  /^^ 

to  the  bifliop  of  JV'mchcftcr  for  renewal,  but  the  legal  eftate  in  ,  /iC     /^  "'     * ^*  "^ 
Ac  new  Icafc   was  notwithftandinp;  granted  to  old  Norton  zxi^    ^  /'^   <*^.»''"'-^-   ^•' 
lis  heirs  during  his  own  life  and  the  lives  of  colonel  Norton  and     ^' 
lis  fon  :  colonel  Norton  after  the  death  of  old  N:^fton,  imagining 
k  had  the  whole  property  in  tlie  leafe,  took  upon  him  to  dif- 
pofe  of  it. 

The  original  bill  was  brought  by  Mr.  Crop,  the  purchafer 
from  colonel  Norton  for  performance  of  articles,  and  the  crofs- 
bil!  by  the  Ton  of  colonel  Norton,  to  have  a  deed-poll  that  had 
been  executed  by  old  Norton,  which  declares  the  truft  of  the  new 
kale,  and  was  found  in  his  cullody  at  hia  death,  produced  by 
the  defendant,  colonel  Norton,  and  to  be  kept  in  court  for  the 
benefit  of  the  plaintiff  in  the  crofs  caufe. 

Colonel  Nrton  was  neither  party  nor  privy  to  the  deed-poll. 

Old  Mr.  Norton^  declaration  of  trud  of  the  new  leafe,  under  the 
deed-poll,  was  fubfeuucnt  in  time  to  the  leafe  itfelf  only  one  day. 

Lord  Chancellor, 

Two  qucilions  arifii  upon  the  original  bill. 

The  full,  Whether  Mr.  Crop  is  nuitled  to  liave  the  articles 
carried  into  execution,  as  againll  the  defendant  colonel  Noitzuy 
for  there  is  r.o  pretence  as  againft  the  defendant  Richord  Norton 
:  the  fon,  he  being  no  party  to  the  articles,  and  has  by  his  crofs-  r  -j'j  J 
kill  infilled  on  his  ri^ht,  and  fet  up  an  equitable  claim  to  this 
kifc  under  the  deed-poll.  The  general  qucllion  141  the  original 
Wife,  as  I  faid  before,  depends  upon  another  t;ueftion,  whether 
colonel  Norton  has  a  title  to  the  ellatc  •,  for  if  he  has  not,  the 
Coun  will  not  do  an  impoflTiblc  thing,  but  leave  the  plaintiff, 
Mr.  Crop^  to  law  upon  the  articles. 

Admitting  that  colonel  Norton  has  not  the  legal  eflate,  (lie 
■cxt  queftion  will  be  if  he  has  the  equitable,  tor  thii  court  will 
bi  cLu  cafe  equally  decree  performance  of  articles. 

F  3  TWs 


7 J  CASES  Argued  and  Determined 

Ciop  V.  This  depends  upon  two  confideratlons. 

NotTOH.  jH^  rpj^^  circumftanccs  of  the  tranfaftion  between  old  Richa 

Norton  and  colonel  Norton  relating  to  the  renewal  of  the  leafe* 

2dly.  Upon  the  deed-poll. 

Confider  it  firft  upon  the  circumflances  of  the  cafe  diveftcd 

the  deed. 

Old  Norton  had  the  fole  intereft  in  this  cftate,  and  tho*  he  h 

only  one  life,  yet  he  had  the  right  of  renewal  \  it  is  true  he  cou 

not  compel  th^.  biftiop  to  renew ;  but  this  as  to  colonel  Norto 

who  came  in  by  permiflion  of  old  Norton^  muft  be  confidered 

a  right  and  intereft,  and  the  perfon  who  comes  in  under  tl 

new  leafe  has  always  been  looked  upon  in  this  court  as  derivii 

from  the  perfon  who  had  the  old  leafe. 

Thelofinglet-        The  letters  which  have  been  read  to  fliew  the  agreement  b 

urt  which  when  j^^^^  old  Norton  and  colonel  Norton  are  of  no  confequence  0 
wncten  were  not  i     i     ,  .  •        t  r       \ 

nuterial,  it  no  way  or  another  •,  and  tho  it  appears  in  the  caule  there  wc 
rcflcdion  upon  other  letters,  yet  thefe  being  loft  is  no  refleftion  upon  coloi 
'  P*'^'  Norton^  for  perfons  do  not  keep  all  letters  which  at  tlie  time 

their  being  written  were  not  perliaps  mateiial. 

I  am  of  oj^inion  upon  the  whole,  that  there  is  no  refulti 
truft  whatfoever  for  colonel  Norton. 

His  counfel  for  him  have  argued,  that  where  the  purchs 
money  is  paid  by  one  perfon  and  the  legal  eftate  is  in  anothc 
tliat  this  by  operation  of  law  is  a  refulting  truft  for  the  pcrfo 
who  paid  the  money,  and  the  do6lrine  is  very  right  where  t) 
whole  purchafe  money  is  paid  by  one  perfon  ( i ). 

But  here  the  whole  value  of  the  purchafe  is  not  paid  by  col 
nel  Nor  tony  for  the  1500/.  is  only  part  of  the  confideration, 
the  leafe  was  not  intirely  fallen  in,  and   therefore  a  materi 
circumftance  was  the  confent  of  old  Norton  to  furrender  the  0 
leafe. 
r  *g  I  The  next  confideration  is  the  deed-poll,  executed  the  14 

of  Augtijl  1722,  the  very  day  after  the  leafe.  It  recites  the  11 
of  old  Norton  to  be  the  only  remaining  life  in  the  old  leal 
**  know  ye  therefore,  that  I  having  given  my  confent  to  furrc 
**  der,  W^.  declare  my  intention  is,  and  my  defire  was  alwa; 
*'  that  the  faid  colonel  Norton  and  his  fon  fliculd  immediate 
"  after  my  deccafe  hold  to  them  and  their  heirs  tliis  eftate 

«  during  the  remainder  of  the  term." 

Now  this  is  a  plain  declaration  of  the  truft,  he  having  t 
legal  eftate,  and  a  right  to  do  it,  and  the  only  perfon  from  wh< 
the  truft  was  to  move. 

But  then  it  has  been  faid  it  is  very  hard  old  Norton  flic 

have  a  power  of  giving  away  fo  beneficial  an  intereft  from  cc 

nel  Norton  who  paid  the  whole  fine. 

The  Court  con-      But  when  writings  are  executed  fo  near  together,  it  is  v 

fidcrs  writings     natural  to  think  that  they  are  all  in  purfuance  of  one  tranl 

executed  near        .  ,  ,         '  ,  .^ 

together  as  one    tion  and  agreement  between  the  parties. 

tnnladion.  It  is  faid  it  is  very  unnatural  that  Thomas  Norton  fliould  ] 

tfic  whole  150c/.  and  yet  have  only  a  reverfionary  intereft 

(i)  Loydw.  ^pilktf  }ofl.  150* 


in  tbe  Tune  of  Lord  Chancellor  Hardwicke.  76 

his  own  life,  and  if  the  laft  life  had  been  a  ftranger,  it  ntight      Ciof  ▼. 
indeed  have  been  a  hardfliip  ;  but  as  colonel  Norton's  fon  is  the      Not  ton. 
laft  life,  it  is  fo  far  from  being  a  hardfliip,  that  it  was  a  benefit, 
for  old*  Norton  parted  with  a  valuable    intereft,    that  colonel  ' 
Ifarton  might  have  an  opportunity  of  purchafing  an  advantage 
for  his  foil. 

I  muft  determine  upon  an  exprefs  declaration  of  truft  by  old 
Hirtmy  who  had  the  legal  intereft,  and  a  valuable  (hare  in  the 
confideration  of  the  new  leafe  at  the  time  it  was  purchafed,  and 
confequently  the  only  perfon  who  had  a  right  to  declare  the 
trufti  and  there  can  be  no  pretence  for  an  implied  truft  by  ope- 
ndon  of  law. 

I  do  therefore  declare  that  colonel  Norton  had  his  life  only  in 
Ae  leafe. 

NW  as  to  Rid)ard  Norton  the  fon,  the  queftion  is.  Whether 
the  deed-poll  (hail  he  delivered  up  by  the  purchafer,  to  be  kept 
(or  die  fake  of  the  fon,  who,  if  this  opinion  be  right,  has  all  in- 
tereft in  the  eftate. 

At  the  time  of  the  mortgage,  the  mortgagee,  Mr.  Q^p^  had 
00  notice  of  the  deed-poll,  but  at  the  time  of  die  articles  of  his 
porchafe  he  had. 

Therefore  tlie  deed-poll  muft  be  brought  into  court  for  the 
knefit  of  all  parties ;  but  I  will  not  decree  it  to  be  delivered  to 
anj  one  of  the  parties. 


Northey  verfus  Northey,  November  10,  1740.  [  77  ] 

A  Bill  was  brought  by  Mrs.  Northejy  the  widow  of  the  late  Cafe  73. 
iX  Mr.  Northt'yy  againft  the  executor  of  the  huftjand,  to  have 
^  paraphernaiuiy  part  of  which  was  prefented  by  the  hufband, 
md  the  o:hcr  part  given  by  her  own  relations ;  but  the  huft>and, 
in  his  life -time,  having  t'.iken  them  into  his  own  poflefTion,  gave 
Ibme  of  them  to  different  perfons,  as  fpecifick  legacies  by  his 
wiU,  and  tlie  reft  he  has  diredled  to  be  fold  by  his  executor. 

Lord  Chancellor, 

The  widow  might  have  brought  her  action  of  trover  for  thefe  At  hw  a  icjacjr 
fpccific  things,  as  the  executor  has  not  aiTented  to  the  legacies  j  Jh^k^atee^dU 
for  at  law  a  legacy  Aocs  not  veft  in  the  legatee  till  the  executor's  ih_-  executor's 
dent  (i) ;  but  then  legatees  may  come  againft  an  executor  in  a^cnt,  but  in 
this  court,  and  he  will  be  decreed  to  deliver  the  fpecific  legacies,  ^^^^^^  to  diiu 
Kcording  to  the  will,  for  this  court  confiders  him  as  no  more  vcr  the  fp^cfick 
Am  a  bare  trullee  for  legatees.  I:o?wia"c/^^^^^^ 

It  has  been  objefted,  that  the  fpecific  legatees  are  infants,*  and  as  a  b-^c  trufttc. 
vt  not  before  the  court ;  and  I  am  of  opinion,  the  fpecific  le- 
ptces  ought  to  have  been  brought  before  the  court ;  and,  unlefs 
thcplaintiiFwill  waive  the  part  that  is  devifcd  to  them,  the  caufe 
ttuft  ftand  over  to  make  proper  parties. 

(l)  Sir  Thomas  Alnty  v.  Milltr^  poft.     Bank  of  England  V.  Mogat,  3  Bro.  Cl^m 
J9t    FloKders  v.  Clarh^x  /•/•  3  vol.  5 10.     Rip*  ztz. 

F4 


77  CASES   Argued  and  Determined 


Cafe  74,     On  December  tlic  6th,  1 740,  this  Caufe  came  on  agam  to  Ix 

heard  (i). 

A  hulbmd  b  T^  ^  ^  plaintiff,  the  wife  of  the  late  Mr.  Northey^  in  his  life 
will,  aifpofcd  of  -I  time,  was  pofflflcd  of  fevcral  jewels,  part  of  them  bought 
jcwcli,  01* which  vvith  her  own  money,  and  part  with  her  hufband's,  and  proved 
^JreTcd  m^is  ^"  ^^^^  caufe,  that  (lie  wore  them  but  fix  weeks  before  his  death, 
life-amc,bought  and  fubfcqucnt  to  any  will  or  codicil  of  the  late  Mr.  Ncrihcy  whc 
P^J^^y  ^*^  ^^\^  has  given  part  of  the  jewels,  by  will,  to  his  brother,  and  mad«i 
with  h?s"nK»ncy^  him  executor :  the  bill  was  brought  by  the  widow,  as  to  thoG 
to  hii  brother,  jewels  only  which  are  given  to  the  brother,  as  executor,  and  non 
Mccutor'ft^*  waives  any  right  (he  might  claim  to  the  reft  of  the  jewels,  a 
brings  a  bill  tor  paraphernalia^  which  are  left  by  the  will  to  her  children. 

thofe  only  which  0 

are  given  to  the  brother!  Lord  HardwUkt  held  clearly,  that  the  wife  was  indtled  to  them  as  h%a 

The  will  had  given  the  plaintiff  the  jewels  for  her  life,  pre 
vided  (he  makes  an  inventory  of  them,  and  enters  into  a  fecurit 
to  double  the  value,  for  refunding,  in  cafe  of  a  fecond  marriage 
f  78  ]  But  by  a  codicil  in  Augujl^  ^738,  the  teftator  revokes  this  part  c 
his  will,  and  gives  the  rcfidue  (exclufive  of  the  part  to  the  chile 
ren)  to  his  brother  the  executor. 

Mr.  Chute^  of  counfcl  for  the  defendant,  the  executor  in 
Cfted,  that  it  is  merely  a  legal  queftion,  and  ought  to  be  dc 
termined  at  law  by  an  aftion  of  trover,  as  the  plaintiff  is  un 
der  no  imbecility  which  can  entitle  her  to  come  info  thii 
court ;  and,  with  regard  to  the  general  queftion,  urged  thefe 
things. 

FirJ}^  that  the  teftator  has  abfolutcly  difpofed  of  the  jewels. 

Secondly^  And  the  moft  material  is,  the  plaintiff  had  not  thaC 
kind  of  property  in  thefe  things  as  paraphernalia^  upon  which 
{he  can  ground  fuch  a  claim. 

Before  the  cafe  of  Tipping  v.  Tipping^  i  Wms.  729.  in  Lord 
MaccleffiM^s  time,  he  faid,  it  was  very  far  from  being  a  point 
clearly  fettled. 

In  the  cafe  of  Lord  Hajlings  and  Sir  Archibald  Douglas^  Crt% 
Car.  343.  and  i  Roll,  91 1,  912.  the  court  wtre  equally  divided. 

It  appears  likewife  in  the  caufe,  that  the  wife  was  not  with 
her  hufband  at  the  time  of  his  death  ;  and  that  the  jewels  were 
kept  under  lock  and  key,  and  that  (he  was  permitted  only  tc 
wear  them  fometimes,  at  his  pleafure. 

And  there  ought  to  be  fuch  a  fpecial  property  in  the  wife  ai 
conftant  poffeffion  and  cuftody^  in  tlie  life-time  of  the  hu(bandj 
to  fupport  her  claim  as  paraphtrnalia. 

Tlr.it  the  defendant,  the  executor,  found  them  locked  up  u 
the  hu(band*s  bureau,  at  the  time  of  his  death. 

ThiU  after  making  the  will,  there  was  evidence,  indeed,  tha 
{lie  wore  the  jewels  j  but  this  was  only  a  Jbare  permiflion  of  tb 
hulband,  and  not  abfolutely  in  her  power. 

(0  ^«  l^ib.  B.  1740.  fol.  28, 
^  LOEI 


in   die  Time  of  Lord  Chancellor  Hakowicki.  ^ S 

Loud  Chancellor^  Koithit  t- 

There  arc  fomc  cafes,  both  in  law  and  equity,  fo  plain,  that    *'^*"^"*^« 
d^j  will  not  admit  of  any  difpute. 

The  late  cafes  have  gone  fo  far  in  the  point  of  paraphenialiaj  A  unfc,  with 
th«  they  have  confidcred  a  wife  in  the  nature  of  a  creditor,  and  ^^^^^  ^°  f^^ 
« having  a  lien  upon  real  eftate  (i).  {ecn  confidewi 

ai  a  credlcor,  and  having  a  lien  upon  real  eftate« 

[  •tq  ] 

^ough  the  jewels  here  are  worth  3000/.  at  leaft,  yet  the  The  value  of  iht 
Yaloc  makes  no  alteration  in  tliis  court.  ilterldw!*'^*  "* 

There  are  fcveral  cafes  where  there  have  been  "debts  (landing  a  wifehai  been 
owagainft  the  hufband,  and  yet  the  wife  has  been  admitted  as  admitted  a  credit 
I  creditor  to  the  value  of  the  paraphernalia^  even  upon  truft  ©/'h^f^^^^^ 
dbtcs  created  for  payment  of  debts.  «<!/&>>  upon  a 

troft  tftate  for  fayment  of  debtk 

The  being  in  the  cuftody  of  the  bufband  will  make  no  alte-  xhe  huiband't 
rarion,  for  the  poflclFion  of  the  hufband  is  tlie  poiTeflion  of  the  poifcffianofjcw- 
wife,  and  fo  vice  verfiu  as  (he  wore  them  for  the  ornament  of  *^Jf  ^^^^  **? 

V  r  I  ■'//  in-  alterauon,  where 

ikcrperlon  whenever  ihe  was  dreit.  the  wife  has  worn 

them  as  ornaments  whenever  file  wa*  dieiTed* 

i 

The  teftator  having  taken  upon  him  to  difpofc  of  the  para- 
fbrnaliiiy  which  he  had  no  power  to  do,  1  dirc£t  the  eilate  of 
the  hufband  to  pay  the  cofts,  and  decree  for  the  wife  according 
to  the  prayer  of  the  bill  (2). 


(0  Sec  Snelfon  v.  Carbetypofi,  3  vol.  369.     (2)   See   Prohrrt  v.  Morgan^  ante  X  vol. 

44  >»  442. 


Buhiel  \qt{\i$  Pagff  November  10,   1 740.  Cafe  75* 

A  Man,  in  his  will,  exprefsly  devifcs  his  real  eftate  to  truf-    - 
tees,  for  the  payment  of  all  fuch  flcbts  as  he  (hall  oWe,  cftatc  is  cxprcfj* 
fcgacits  a.id  funeral  expenccs ;  then  follow  fome  pecuniary  le-  ly  dovifcd  tor     - 
pi:ics,and  fomc  of  fpccific  parts  of  the  pcrfonal  eilate  j  and  then  ScbT"thc^er- 
hc gives  all  the  refidue  of  his  pcrfon4l  ellatc  to  his  executors.       fonxi'eftitc  it 

exempted,  buC 
if  the  real  is  not  fuilicient,  the  perfonal  mult  be  applied. 

Lord  Chancellor, 

Thii  cafe  certainly  comes  under  tlie  rule  laid  down  in  A.lams 
^*  Merrick^  at  the  Rolls^  Eqitity  Cufcs  Al^riJicJy  271.  That 
^herc  real  eltate  is  exprefsly  dcvifcd  for  payment  of  debts,  the 
pcrfonal  eftate  is  exempted  :  but  if  the  real  eftato  be  not  fufh- 
cicnt,  the  pcrfonal  cllace  mull  be  applied  j  and  if  there  is  any 
itfiduc,  the  executors  are  entitled  to  it  (i). 

(0  There  was  a  mortgage  upon  the  by  the  fule  thereof.  Pfg.  Lib.  J,  1740. 
rfate  fo  dtvifidp  which  was  alfo  decreed  fol.  264  J^ee  GaJton  s.  Hvuo:k^  pofl.  439. 
tt>  le  paid  o&' out  of  ihe  nioaics  ariung     note,     kfalk^r  v.  Jackfiu,  ^i/L  625. 
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79  CASES  Argued  and  Determined 

Cafe  76.  Fleetwood  verfus  Templemaft,  the  fame  Day. 

'^       ^ciam.  Cha.    A  Man  and  his  wife,  in  the  year  1692,  made  a  mortgag< 

",     Rep.  187.  jTjL  the  wife's  eftate  of  40  /•  per  ann*  for  the  fum  of  789  /. 

.^     ^  covenant  in  a  covenant  in  the  mortgage-deed  to  levy  a  fine  of  the  premiflc 
\/<      mortgage  deed  by    ,       ,,    >,  r  n       •  %      r        '  *  i     .    f    ..»  ^ 

huiband  and      ^'^^  Eqfier  term  followmg ;  the  fine  was  not  *  levied  till  Tn 

nfifein  1692,  to  term  in  the  year  1695  >  ^^  confidcration  of  10/.  more,  they; 

ilS^tenn^fol-  ^^^  conveyance  of  the  equity  of  redempi'  >n,  and  covenant  1 

lowing,  but  not  the  fine  heretofore  levied,  (hould  be  to  the  ufcs  of  this  deed 

levied  till  Trinity 

term  in  1695;  for  10/.  more  they  join  in  a  conveyance  of  the  equity  of  redemption,  and  covenan 
fine  heretofore  levied  fhould  be  to  the  ufes  of  this  deed.  Lord  Hurdiulckt  held  the  covenani  in 
to  be  good  and  binding  on  the  huA)and  and  wife,  and  that  the  former  deed  might  be  Uid  out  of  ihe 
u  the  covenant  under  it  was  not  ftridtly  purfucd. 

[*8o  ]  Lord  Chancellor  faid,  he  was  inclined  to  think,  as 

covenant  to  levy  the  fine  undtrrthe  firft  deed  wus  confined  to 
particular  term,  and  was  not  levied  till  ihe  next  term  afur, 
the  hufband  and  wife  might,  by  the  deed  in  1695,  covenant 
the  fine  heretofore  levitd  (lionld  be  to  the  ufc  of  the  latter  dc 
and  that  the  former  deed  in  1692  might  be  laid  out  of  the  ( 
as  the  coveixant  under  it  for  levying  the  fine  in  Enfier  term 
not  ftrictly  purfued  (i). 

(1)  Countffs  nf  Rutland  \.  Earl  cf  Rut'     SbeHcy^s  cafe,     I    Co.   99.   h.      Jom 
land,  Cio,  Jac,   29.     5  Co,  25.  b,  S.  C.      Mor.ty,  2  8nlk.  677.   Cur/b.  j^io.  S. 


Cafe  77.  Sandys  verfus  irarfofu     At  the  7?^?///  the  fame  Day. 

Where  the  ef-  A  B I L  L  was  brought  againft  an  executor  of  an  execi 
S^«LvTb«n  /X  for  a  debt  of  the  firft  teftator;  the  defendant  denied  a 
Wended  fo  as  but  at  the  fame  time  fee  out  fpecially  in  his  anfwer,  tha 
create confufion,  ellates  of  the  two  tcllators  were  fo  blended  to<^ethtr,  th. 
an  exccmoTihall  could  not  pofitively  fay,  whether  there  are  aflets  or  not. 
I>e  excui'cd  cofts.  On  a  reference  to  a  Maftcr,  it  came  out,  that  there  ' 
kThLT^^^r*    affets  enough  to  pay  the  plaintiff's  debt,  and  lonie  fmall  m 

enough  to  pay       OVer» 

ibe  plaintifl'**         The  Alafler  of  ihi  Rolls  of  opinion,  that  the  executor,  in 
^^  cafe,  muft  pay.the  debt  in  the  firfl  place   to  tlie  plalntiH',  o 

the  affets,  and  if  there  are  any  left,  after  fuch  payir.cnt,  he 
retain  to  pay  himfelf  the  cods  of  this  fuit  (i) :  If  there  hat 
been  the  favourable  circumllancc  of  the  confufion  arifing 
the  two  eflates,  the  executor  muft  have  paid  the  cofts  o 
his  own  pocket,  and  the  rtfidue  of  the  aifets  applied  to  ( 
debts. 

(l)  Humihey  v.  Mzzrt^  pofi.  loi  * 


I 


in  the  Time  of  Lord  Chancellor  Hardwicxe.  S^ 


Philips  verfus  Paget^  November  ii,  I740,  Cafe  78. 

MRS.  Paget  J  by  her  will,  gives  a  legacy  of  100/.  to  each  An  executort 
of  the  three  children  of  Mr.  Philips y  and  makes  the  de-  purftiant  to  a 
fcndanther  executor,  leaving  him  the  bulk  of  her  cftate,  pro- Jh^  j^j^^Ys*  Jf  S* 
vidcd  he  pays  the  three  legacies  of  100/.  virithin  a  year  after '^r«  ^ifetA/mi  ©f 
kr  death,  purfuant  to  her  will.     The  defendant,  within  the  ^"^ff*^^**"'*" 
i    rime,  pays  to  the  childrens'  own  hands  their  legacies ;  the  el-  cachj  the  eldeft 
dd  of  them  was  fixteen  years  old  at  the  time,  the  next  four-  ^txtecn,  the  fe- 
tctn,  and  the  youngell  nine  only  ;  and  in  his  anfwer  denies  *  he  ^^j  the  ""% 
hows  this  money  ever  came  to   the  father's  hands ;    but  the  sine  years  of  age 
diildrcn  have  now  brought  their  bill  againft  the  defendant,  to  «|J»«timcj  the 
be  paid  their  feveral  legacies,  fuggclling  that  their  father  has  iue^i*^'!."^*", 
imbezilcd  the  money,  paid  by  the    defendant  during  their  in-  bill  brought  for* 
6nc]r,  and  is  infolvent  •,  and  that  this  was  a  fraudulent  payment  JTj^ tJ"*^  . 
to  die  father,  and  therefore  it  mud  be  paid  over  again.  held  at  firft,  Aat 

as  the  executor 
made  this  payment  to  fave  a  forfeiture  of  what  he  himfclf  took  under  the  will,  he  ought  not  to  pay  it 
0vcr  again  ;  but  the  next  day  his  Lordihip  thinking  it  a  doubcful  point,  recommended  it  to  the  defend- 
ant to  give  the  plaintiffs  fomething,  who,  agteeing  to  pay  in  50/.  to  be  divided  among  the  three  duL^ 
drcn,  they  were  ordered  to  releafc  their  legacies  (1).  ' 

Lord  Chancellor  afked  the  counfel  for  the  defendant,  if      [♦8i  j 
they  knew  any  inftance  where  an  executor  paying  fo  large  a  fum 
as   1 00  /.  into  the  hands  of  minors,  has  been  allowed  fuch  pay- 
ments ?    Indeed,  in  cafes  where  the  legacies  have  been   very 
fmall,  the  payment  has  been  allowed  by  the  court. 

But,  in  this  cafe,  notwithflanding  the  fum  is  above  100/. 
yet  as  the  payment,  by  the  executor  to  the  children  themfelves 
is  fo  fully  proved,  and  not  at  all  controverted  by  the  plaintiffs, 
and  their  lofing  the  benefit  of  it  is  owing  to  the  negligence  and 
infolvency  of  the  father,  I  will  not  drain  the  rules  of  this  court 
to  make  an  executor  pay  it  over  again  -,  efpecially  as  he  made 
this  payment  to  fave  a  forfeiture,  it  being  an  exprefs  condition 
of  his  own  taking  under  the  will,  that  he  fhould  difcharge  their 
kgacies  within  a  year  after  Mrs.  Pagefs  death. 

(0  See  Dagley  v.  Tolferry,   i  P.  IF.     Rep.  96.  186.     Davles  v.  Auften^  3  Bn. 
2B5.      Ccopcr  v.  Thoj'nion,    3  £ro.   Cba,     Cba.  Rep,  178. 


Philips  ycriixs  Pagetf  November  12,   1740. 

TH  E  next  day.  Lord  Chancellor  faid.  That  upon*  look- 
ing into  the  cafes,  he  found  this  a  very  doubtful  point, 
and  unlefs  the  defendant  will  agree  to  give  the  plaintiffs  fome- 
thing, he  would  not  determine  it,  without  taking  time  to  con- 
fidcr  of  it :  the  defendant,  upon  this  recommendation  of  the 
court,  agreed  to  pay  in  50/.  to  be  divided  between  the  three 
piaintiffiB ;  and  each  fide  were  to  abide  by  their  cofls  -,  and  it  was 
made  part  of  the  decree,  that  the  50  /.  was  paid  by  con  fen  t  of  all 
parties;  and  his  Lordfiiip  dire£led  each  of  'he  plaintilfs,  upon 
vecdving  their  rcfpcftive  ihares^  to  releafe  the  legacies  under 
ihewiU. 

TVit 


8 1  CASES  Argued  and  Determined  ' 

Pnrt  TT*.  V.  The  cafe  of  Ihg/ey  ver.  To/ferry,  i  Peer  Wtli.  28 J.    Gilh.  Eq.   \ 

P\f.zi.       ^^,^    j^^    j.^^  |-.^j^l^  jj^y^j.  j^^^^  ^^j^g  other  circumftances,  for  the  \ 

Cci^^It  in  U»c  """^^  *•**  '^'^^  clown  too  Ihid^ly,  that  (in  all  cafes  where  executort  ] 

€..\ic  o{ Du^Uy  pay  infants'  legacies  to   fathers)   in  order  to  deter  executors  ! 

^cr^,  7o/^»rr)r,  from  fuch  payments,   they  fliall  be  paid  over  over  again  r  Lord   ■ 

l/!afier  of  ibe  Coiifer  Confirmed  the  T^fii/hr  of  ike  Rolls*  s  decree  \  but  he  feemed, 

RolW^  decree,  evcn  l>y  this  report  of  the  cafe,  to  have  had  a  remoffe  of  judg- 

TOrtutMllf^fc,  "^^'"^  ^^  ^^^^  ^""^-'^  ^^^^  ^"  looking   into  the  Rcgifter's  office,  it 
£axi  a  remorfe  of  appears,  his  Lordfliip  ordered  tlic  depofit  to  be  divided  between 
judgment  at  the  tlie  parties, 
tiine. 

t  82  ]  Bill  vctiu^  KinqfloHf  November  12,   1 740. 

Cafe  79. 
Adcvifccforiifc  T     ORD  CHANCELLOR  faid,  that  where  goods  are  given  to 
^n^X^cn      ^^  ^  perfon  for  life  only,  the  old  rule  of  the  court  was,  that 
tory,  to  be  de-     f^^h  pcrfon  fliould  givc  fccurity  that  they  fhould  not  be  imbcziU 
poriccd  wiih  the  led  ( I ),  but  the  method  now  is,  for  an  inventory  to  be  figned 

blfaof  Ji''     *^y  ^'^^  ^^«^i^^*^  f«^  ^'^^y  ^"^^  ^°  ^^  depofited  with  the  Maftcr,  for 

parties.  tlie  benefit  of  all  parties  (2). 

• 

(l)  Bracken  v.  Bcntlcyy    I    Cha.  Rep.         (2)  Reg.  Lib.  A.  1740.  fol.  283.     Set 
110.  al fo   Leeke  v.  Batnett^  ante    I    vol.    47  U 

I  Bro.  Cbii.  Rep,  279. 


Cafe  80.  Boivden  verfus  Beauchamp^  November  12,   1740, 

4^co-admmite>  i      •    -o 

tor,  who  \v.».  a  -     A    Bill  was  brought  by  two  perfons  as  co-adminiftrators  for  an 
pUintiffin  abiil  ^f-^  r.ccount  of  pcrfonal  cllatc  in  1723;  one  of  the  plaintiffs  , 
In  1739'^  \1\C  ^^^^^  ^"  ^7-^5>  ^^^^  furviving  plaintiff  moves  by  his  counfel  to  dif- 
partly  of  revivor,  mifs  tlic  bill  without  cofts,  which  was  coufentcd  to  by  tlie  coun- 


by  I 
•nd  pjrtjy  fu:>-    ^^\  qj^  behalf  of  the-dcfendants  :  the  reprefentaiive  of  the  co-ad- 

plcmcnLal,tothc       .    .,,  ,     .  ..,,  '  ,  1  -n     r  •  i 

rtme  lurpoie  miniltrator,  in  1739,  brings  a  bill,  partly  a  billot  revivor,  and 
prcKy  ncir  with  partly  fupplcmeiUal,  and  pretty  much  to  the  fame  purpofe  with 
^i^xTihfdwickc  ^^^  orig»"iil  l^i^l  i  the  defendants  to  tliis  bill  plead  the  former 

t/ilnved He  plea     difmifflOU. 

•f  a  former  d\j- 

mj^on,  tor  ocherwife,  he  faid,  it  would  be  keeping  up  a  right  in  nubibui  and  In  cuficd'ta  leghf  and  par- 

1^  would  never  know  when  to  be  at  reft. 

Lord  Chancellor, 

It  mull  be  allowed  in  this  cafe;  for  though  it  is  fuggefted  by 

.  the  counfel  for  the  new  bill,  that  the  former  was  brought  by  the 

co-adminiRrator  in  two  rights ;  firft,  by  virtue   of  the  admtnif- 

traiion  ;  and  ftcondly,  as  next  of  kin,  for  a  diffributive  {hare 

of  the  inteilaic's  cflate  ; 

•  Yet,  upon  .the  death  of  one  of  them,  the  adminiftration  fur- 
vivcd  to  the  other,  and  there  was  no  neceffity  that  there  (hould 
be  a  reprcfentativc  of  thedcceafcd  adminillrator  before  the  court 
wjun  the  bill  was  difmifled^ 

Betides  it  would  be  a  very  great  inconvenience,,  where  there 
are  fevcral  plaintiffs,  and  one  of  them  dies,  if  after  fuch  a  length 
of  time,  bills  of  revivor  fliould  be  allowed ;  this  is  keeping  up 
a  rijrht  ://  uubtbusj  and  in  cujlvdia  legis,  and  parties  would  never 
know  w  hen  10  be  at  rent :  and,'  as  to  the  other  right  of  diftrib\^-* 

tioa 


in  die  Time  of  Lord  Chancellor  Hardwicke.  32 

tion  which  IS  fet  hp  under  the  old  biH,  it  \nll  not  avail  the    Bowd«n  y. 
plaintiff  in  the  new,  becaufe  he  fliould  have  made  the  rcprefcn-  ^*^^'c»*^^?* 
Utives   of  the  cftate  (who  claim  a  right  of  dillrihution  '.\s  next 
of  kin)  parties  to  the  fuit.     I  do  therefore  allow  the  plea,  and      [  83  ] 
kaTC  the  plaintiff  to  bring  an  original  bill  if  he  thinks  proper  ( i). 

(i)  Re^.  Lih,  A.  1740.  fol.  16.  i 

The  Eaft^InJla  Company  vtT{\x^  Vifianty  Nit'emltr  15,  1740(1).     Cafe  8r. 

LORD    Chancellor    faid,    there  are   fevcral  'J^ft'^nccs,  ^j^^^^^^j^^ 
where  a  man  has  fuffered  another  to  go  on  with  building  fuitVrs  Mivdiex 
upon  his  ground,  and  not  fet  up  a  right  till  afrcrwards,  when  he  '^  ^^'^  ^".*V* 
was  all  the  time  conufant  of  his  right,  and  the  perfon  buiKling  ou^"ct'in^'IifI»'A 
had   no  notice  of  the  otlier's  right,  in  which  the  court  would  riiiht  till  aiUr- 
ohlige  the  owner  of  the  ground  to  permit  the  peifon  building  to  ^J"'.^'^^f  j^*^*^ S''"^ 
enjoy  it  quietly,  and  without  difturbance.  owner  to  ptnait 

the  perfjn  buildlr.5  to  enj';y  it  ^uiclij. 


But  thefe  cafes  have  never  been  extended  fo  lar  as  where  P^^"j^>^^^^, 
tics  have  treated  upon  an  agreement  for  building,  and  theowncr^T  ^v  fir-^^^y 
has  not  come  to  an  abfolute  agreement ;  there,  if  perfons  will^  ^  y5^i^/^^ 
build  notwithftanding,  they  muft  take  the  coufcquence,  and'O^  ^1^  ,^S^ 
this  is  not  fuch  an  acquiefccnce  on  the  part  of  the  owner,  as  wiUv^^^^  '^'''^jX  I*^ 
prevent  him  from  infifting  on  his  right.  ^^£^*t*^^^^ — ^ 

If  I  fhould  give  an  opinion  that  lengthning  of  windows,  or  Lcngthning  rf^''^ 


making  more  lights  in  the  old  wall  than  there  were  formerly,  windows,  or  ^^^^^, 
would  vary  the  right  of  perfons,  it  might  create  innumerable  iTgius^fn  thc^old  v^  ^ 
difputes  in  populous  cities,  efpecially  in  London y  and  therefore  w.ai  than  for-  -^  -^  ' 
1  do  not  give  an  abfolute  opinion,  but  I  (houid  rather  think  it  ^*^^'^^>'f  ^^^rwt^^^ 
docs  not  vary  the  right.  pcriona* 

Where  an  agent  of  the  Eq/l-Indla  company  Is  in  treaty  with  y^ 

2n  owner  of  ground,  for  a  liberty  for  the  company  10  build,  and  .  ^^.-,e^   '^  "  "^ 
the  owner,  at  the  time  of  the  treaty,  in confidcration  of  his  con-        ^      /'^rfY-  -^^ 
fent,  infifts  upon  terms,  to  which  the  agent  makes  no  anfwcror  *    '• '^ 
objcQion,  but  immediately  afterwards  the  company  think  pro-     ^ '  /T"  jj ^As^ 
per  to  build,  the  (ilence  of  the  agent  fliall  be  conftrued  an  a£-     •^'v»^^^X"'X 
qaiefcence  under  the  propofal  of  tlie  owner  of  the  ground,  and     ^^^/W/^^*^'^^^ 
Ihali  bind  the  company  his  principals,  as  being  in  the  confider-  ,    f ,  ^ /  ^!^  '^ 
ation  of  this  court  tlic  agreement  of  the  agent.  /^^-^--^-^ 

I  am  of  opinion,  that  notwithftanding  the  company's  dif-     ^^^^^^.^^^f^^^ 
mifling  Mr.  Vincent  from  their  fcrvicc  as  a  packer,  contrary  to  ^     ^    ^    f 
their  agreement  between  him  and  the  agent  of  the  company,      t/%^-^<-'^^^^^ 
yet  he  is  not  juftificd  in  building  a  wall,  merely  to  block  up  ^  ^ ^  ^n^' 
the  lights,  but  he  might  have  brought  his  bill  in  this  court,  to       /        0^/ 
cibblifli  the  ajipreement  between  him  and  the  company's  agent  — -^-—^ 

as  a  compenfation  for  confenting  the  company  fhoulJ  build  upon^  ^^^y^^^yi-^  ^^  ^ 
his  ground.  .^'^^^^'  .^'^'-^ 

Upon  the  whole,  I  muft  decree  the  wall  erected  by  the  dc-         yCc,^!^^^^^^^ 
InidsuU  to  be  polled  down;  but  then  I  muft  direcl  in  his  favour,     /^     ^^  rr 

(l)  The   ftatement  of  this  cafe  is  in    ,there  feem  perfedtly  to  coincIJe  with  and 
^•&^.  ^«  1740.  fol.  112.     The  fadls     to  warrant  Lord /f</7^;:v/V/tr'sobilrvacioas. 
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Eait-Indxa    that  the  company  do  employ  him  double  to  any  other  packer . 
^YwcxVtT'    during  his  term  in  the  cftatc,  provided  he  does  it  ot  the  fame 
rates  that  people  of  the  fame  trade  would  do. 


Cafe  82*  Lee  and  others  verfus  Carter  and  others j  November  17,  1740* 


A 


Voluntary  fociety  was  cftabliflied  of  a  number  of  perfons^    '< 
to  proviile  for  fuch  of  the  club  as  fhould  become  necef- 
fitous,  and  likcwife  for  the  relief  of  tlie  widows  of  thofe  of   ' 
the  club  who  died  infolvent. 

Four  perfons,    who  were    truftecs  for  one  particular  year^ 
lent  60/.   of  the  (lock  of  the  fociety  to  Carter  the  defendant, 
(who  is  an  alehoufe-man,  and  at   whofe   houfe  they  kept  their   i 
meetings)  upon  bond  (i).     Carter  gave  feme  particular   mem- 
bers leave  to  fet  off  their  alehoufe  fcores  again  ft  the  intcrcft  they 
had  in  the  money  due  upon  the  bond  from  Carter. 
Lord  Chancellor, 
Where  diere  Is  a       I  know  no  inftance,  where  there  is  a  general  truft  of  money 
money  fwl  lb-    f^r  a  fociety  of  perfons,  tliat  any  particular   members  can   fet 
eiety,  a particu-  ofF  their  private  debts  againft  the  Ihares  ihcy  may  be  intitled  to 
lar  member  can-  upon  contincTCiKies,    which  pofliblv  may  never  happen  to  be 
vate  debt  againft  ^hc  cafc  of  thefc  pcrlons. 

a  (hare  he  may 

be  intitled  to  on  a  ccntingency. 

This  is  fo  unwarrantable  a  behaviour,  an  J  fo  unjufl  a  defence, 
that  Carter  and  thofe  perfons   who  have   fet  off  their  alehoufe. 
fcores  muft  pay  the  whole  cofts  of  the  fuit,  and  likewife  the   j 
cofts  at  law  (2).  I 

(1)  This  was  done  with  the  confent         (2)  Rrg,  Lib,  B.  1740.  fol.  II2.  i 

of  the  majority  of  the  focieiy.  j 

Cafe  83.  LIcyd  \qt[ws  CartcVy  Novaiiler  I'jy   1740. 

^.  me  a  woman  ji  T'o  whom  the  plaintiff  is  adminiftrator,  lived  arid  coha* 
who  cohabited  -^*  bitcd  With  tlic  defendant  for  fcveral  years,  and  had  a  long 
ho^fOT'icoo/  *"^^^courfe  with  her,  on  a  promife  of  marriage,  and  during 
and  intereft  '  this  cohabitation,  he  gave  a  bond  to  a  perfon  in  truft  for  the 
quarterly  during  payment  of  20oc/.  and  intereft  quarterly,  for  the  benefit  of  the 
^teVhlfr  death  to"  defendant,  who  is  a  widow,  during  her  life,  and  after  her  death 
her  children,  but  to  her  children,  but  from  the  time  of  the  bond  to  the  day  of  his 
Sr"h?d^*^*^h^  death,  which  was  four  years  and  a  half,  A.  conftantly  main- 
day  of  his  death,  tained  her :  the  defendant  has  fued  the  plaintiff  at  law  upon 
which  wai  four  the  bond,  who  comes  into  this  court,  and  by  his  bill  offers  to 
years  and  a  half,  ^j^^  principal  and  intcreft  likewife  fincc  the  death  of  the  in- 

conftintly  main-  ^  i  \         }  nn      t  1  i-n  • 

tained  her.  Lord  tcftate,  but  inlilts  he  ought  not  to  pay  the  intereft  accrued 
Bardwkke  held  due  in  the  life-time  of  the  inteftate,  becaufe  his  maintenance  of 
muiUleaS^be*^  ^^^  widow  and  her  family,  after  giving  the  bond  to  tlic  day  of 
taken  to  have      his  death,  muft  be  taken  to  be  in  lieu  of  intereft. 

been  in  lieu  of 
bnrcft. 


In  tbe  Time  of  Lord  Chancellor  Hardwicke.  8; 

LOBD   CaAWCCLLOR,  Uoyft  r. 

This  is  a  very  plain  cafe  for  the  plaintiff,  for  he  certainly  is  ^  ^*^**^  y 
not  obliged  to  pay  any  intereft  accrued  due  in  the  life-time  of^'^^^^'^''  C  ^^^a 
the  iiiteitate,  becaufe  maintenance  muft  clearly  be  taken  to  have-/    ,#^^^S«*^  -J*"c 
been  in  lieu  of  intereft  (i).  — 

(i^  This  caufe  was  diredlcd  to  (land  over,  wiih  liberty  for  the  plaintiff  to  amend 
ker  bill.     Rr^,  Lib.  B.  1740.  fol.  80. 


FitxgerM  ytr{}X%  Sucomh^  November  20 y  1740.  Cafe  84* 

IT  was  now  moved  to  difchafge  the  elcflion  the  plaintiff  had  ItisancftabllA- 
made  of  proceeding  at  hw  by  a  former  order  on  coming  in  LJ  cit-a  to  pw- 
of  the  defendant's  anfwer.  The  plaiiuiiT  had  brought  his  ac-  cccdatlawon 
tion  at  law  for  the  debt,  and  likewife  a  bill  in  this  court  for  a  ^°^8  '^^^^^^ 
diicovcry  of  affets,  and  thereby  prayed  that  the  defendant  might  h-rcnjuftbcdif. 
come  to  an  account  with  the  plaintiff  and  pay  what  (hould  be  min[cd,.,but  on 

which  prayed, 
relief,  the  plaindfF  was  allowed  to  proceed  at  Ixw. 

The  old  rule  of  this  court  faid  Lord  Chancellor  was, 
t^i-it  you  might  proceed  at  law  for  the  debt,  and  likewife  in 
equity  for  a  difcovery  of  affets  ;  but  it  is  an  ellahliflied  rule  now 
that  if  you  make  your  ele(rbion  to  proceed  at  law  upon  coming 
ia  of  the  anfwer  to  your  bill,  your  fuit  here  mull  be  difmiffed,  ' 
becaufe  it  prays  relief  as  well  as  a  diicovcry ;  but  upon  the 
plaintifPs  agreeing  to  drop  that  part  of  his  bill  which  praytd 
relief,  JLord  Chancellor  difcharged  the  order  for  the  elcftion,  and 
allowed  the  plaintiff  to  proceed  at  law  ( i ) . 

(l)  See  anfn,  3  P.  ff\  93.  n.  i. 


L 

the 


Tendril  xtiins  Smithy  Novetnhr  2J\^   ^740.  ^^^^  ^vi^^ 

0  R  D  Chancellor.     Where  copyhold  lands  arc  furren-  a  copyhold  fur-    Jt^ 

1  dcTcd  to  the  ufe  of  a  will  5  by  a  dcvife  of  lands  generally,  rendered  to  the  ^^ 
copyhold  will  pafs  notwithftandins  there  are  freeholds  to  ^^?,^^  J  T''"*  o  J;/ 


anfwer  fuchdevife  (I ).  general  devife      .>v 

of  landi  notwith<A^^ 

ftanding  there  are  freeholds  __- 

<^. 

Where  a  father  and  a  child  of  full  age  come  to  an  agree-  An  agreement  J^" 
ment  to  alter  the  limitations  under  a  fettlement,  there  is  no  betwcm  a  child  ^ 
ground  of  equity  for  a  child  to  fet  afidc  fuch  agreement,  under  ^tcr^hc^imi^.Cx 
pretence  of  being  drawn  into  it  by  the  power  and  authority  of  a  iions  undera  "  ^^ 

l|  fL'Ctlcment,  will     — ^ 

Y    Jy  Af       J  J^  he  fct  afide,  on  pretence  of  being  drawn  In  by  tliC  father's  power  and  aulhoriiy. 

yC/3^a^.  i^J!      (0  ^mth  V.  Bahr,  ante  I  vol.  386. 

\  ^  father. 


8<S 


Smith.   ^ 
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fatlier,  and  to  reftore  the  antient  limitations  again  (i).  In  a 
cafe  in  Lord  Cnupet^s  time,  where  a  father  prevailed  upon  a  fon, 
who  was  tenant  in  tail  under  a  fettlement,  to  take  an  eftate  for 
life  only  with  remainder  to  his  firft  and  every  other  fon,  his 
Lordihip  would  not  fet  it  afide  upon  the  fuggeftion  of  the  fa- 
ther's having  an  undue  influence  over  him,  iic. 


(l)  In  the  marriage  fettlement  there 
was  an  cflace  limited  to  the  father  for 
lifcy  with  a  remainder  (in  default  of  if- 
fue  male)  to  daughters  in  tail.  It  was 
provided  in  the  fettlement,  that  if  ihe 
wife  (hould  die  in  the  hufband*s  life-time 
without  iffue  male,  leaving  a  daughter, 
and  the  hufband  (hould  marry  one  or 
more  wife  or  wives,  who  (hould  have 
one  or  more  fon  or  fons,  then  and  Infucb 
cafe  the  hu(band  and  fuch  fon  and  fons 
were  empowered  to  annul  the  limitations 
in  the  fettlement  upon  paying  the  fum 
of  2000/.  to  fuch  daughter  at  18  or 
marriage.  The  eflate  fo  fettled  was  in 
mortgage  for  a  term  of  years.  The  wife 
dies  without  ifTue  male,  leaving  a  daugh- 
ter, who  thereupon  became  entitled  to 
an  eftate-tail  in  remainder,  with  a  rever- 
fion  in  fee  to  her  father,  fubjed  to  the 
aforefaid  provifo.  Afterwards  in  "Ko- 
*uembcr  1729,  the  father  mortgages  the 
whole  in  fee ;  and  the  firll  mortgage  be- 
ing paid  off,  the  fecond  mortgagee  takes 
an  afiignment  of  the  prior  mortgage 
term.  In  December  lyt^t  (before  the 
father's  fecond  marriage,  which  hap- 
pened in  1732),  the  father  and  daugh- 
ter (in  confideration  of  her  being  paid 
faid  2000/.)  agree  to  convey  the  cllate 
to  trullees  to  be  fold  in  order  to  pay  off 
the  mortgage,  and  2000/.  to  thedaugh- 
ter:  the  iurplus  to  the  father.  The 
conveyance  was  prepared,  but  executed 
by  the  father  m/^.  The  daughter  how- 
ever was  privy  and  confenting  to  the 
buiinefs,  and  in  her  will  took  notice  that 
ihe  was  entitled  to  faid  2000/.     No  ^xi 


was  levied,  and  the  daughter  dies.  The 
father  devifes  all  his  lands  generally  to 
his  fecond  wife,  who  now  brings  her  bill 
to  have  the  deed  of  truft  fet  afide,  and 
infills  that  the  2000/.  ought  not  to  be 
raifed  for  two  principal  reafons  :— /Vr^^ 
bccaufe  the  circum ft  mces  which  were  re- 
quired by  the  provifo  to  avoid  the  limi- 
tations, were  not  legally  obferved,  viz.— 
the  father  at  the  time  of  the  conveyance 
not  being  married  to  a  fecond  wife,  who 
had  iflue  male: — Secondly,  that  as  the  fa- 
ther had  no  power  to  annul  the  ufes  of 
the  fettlement  until  fuch  fecond  mar- 
riage, fo  the  daughter  being  entitled  to 
an  eltate-tail,  (he  could  not  convey  that 
eftate  without  a  Jine^  Therefore  as  the 
daughter  had  died  without  ifTue,  and 
without  barring  the  entail,  and  as  the 
deed  of  truft  was  executed  upon  a  fupp9» 
JitioH  that  the  father  by  an  equitable  con* 
iirudion  of  the  provifo,  had  a  power  to 
alter  the  ufes  upon  payment  of  the 
2000/.  the  deed  of  truft  ought  to  be  fet 
afide,  and  the  faid  2000/.  ought  not  to 
be  raifed  out  of  the  eftates  fo  devifed  to 
the  wife.  But  it  was  decreed y  that  the 
20C0/.  Hiould  be  raifed  by  fale  of  the 
freehold  and  copyhold  lanos,  and  the 
furplus  money  be  paid  to  the  wife.  Reg, 
Lib,  B.  1740.  foi.  167.  Withrcfpedt  to 
parental  influence,  fee  Coiy  v.  Cory^  1 
f^ef,  19.  Kin. bant  v.  Kinchanty  1  Bn^ 
Cba^  Rep.  369,  374.  See  alfo  Htr9n  v. 
Heron y  poft.  1 0 1 .  7'oung  v.  Peachyy  peft^ 
254.  Howies  V.  Wyatty  3  Bro.  Cba. 
Rep.  156. 


Cafe  86.     Stone  vcrfus  EvanSy  at  the  Rolls^  before  Mr.  Juftice  Wright^ 
^Y"^..  December  14,   1740. 


(yl^/ii.  *.  S^i^^/^^^ 


»/v^jr^«»'^«X'.  « A^  V  - 


^T^  H  E  will  of  Afgil  Evans. 

Imprimis^  I  give  unto  my  nephew  RoUitifon  Evans  all  the 
income  or  dividend  on  my  Smth-fea  annuities,  now  (landing  in 
my  name  in  the  books  of  that  office  (i ). 


(0. 

(0  With  remainder  to  his  fifter  £/£«wrV  children. 


Tbc 


in  dbc  Time  of  Lord  Chancellor  Hakdwicke.  *        85 

The  reft  and  rcfidue  of  my  eftate  real  and  perfonal,  and  all     SroNt  v. 
ny  cflfefls  wliatfocver  and  whcrefocver,  I  give  and  bequeath  ^  toft^^f  ^  •  ^ 
into  my  executrix,  or  to  her  heirs,  ei:ecutors,  adminiftrators  or  the  rcfidue  or  his 
iffiens  ;  and  I  do  hereby  appoint  my  fifter  Eleanor  Evans  my  ^^^^^  ^°  ^^-  <^*«- 

folc   executrix.  I,,^,,,  ej^ccutcrs, 

admiri^nt;crs 
tr  fgtgws  ;  ih-s  died  in  his  life-time  5  Mr.  Juftice  Wnght  held,  it  was  given  her  as  executrix,  and  (hit 
ajuig  betore  him,  he  is  dtad  iiiU:iUte  ai  to  the  rcfidue* 

The  codiciK 

Alfo  I  give  unto  my  niece  Margaret  Stoney  after  the  deceafe  of  A^iUEvanshf 
my  (ifler  Eleanor  Evansy  20I.  a  year,  to  be  paid  out  of  my  Sgi/:/:-  ^**  ^^^^  dcvifcs 
fea  annuities,  now  (landing  in  my  name  in  the  SoNth-ffa  boo  Rg!ii^/^^E^^„t 
daring  her  natural  life,  and  no  longer ;  and  after  h6r  deceafe,  I  all  hi.  dividends 
give  the  abovcfaid  20/.  a  year  unto  my  fifter  Eleanor  Evans's  <>"  l".s  'Sca/i»-/M 
children,  (hare  and  Ihare  alike.  terwards'bya 

codicil  gives  his 
filcce  r^targarft  Stont  zol.  a  year  for  her  lifet  to  he  paid  out  of  his  Soutb-fea  amiukies  |  held  not  to  be  • 
RTOcjcion  in  totJ,  but  that  both  dcvifcs  may  itjuid  confiftcntly  together. 

The  executrix  died  in  the  life-time  of  the  teftator. 
Roll  in/an  Evans  is  dead. 
1     The  hulband  of  Margaret  Stone  had  one  fliilling  given  him 
under  the  will. 
The  defendant  is  adminiflrator  I  to  the  executrix,  and  claims 
that  right. 

The  I  ft  qucftion  was,  Whether  Mr.  Afgil  Evans  is  dead  in- 
ttftate  as  to  the  refidue  ? 

The  2d  queftion  was.  Whether  charging  20/.  a-year  annuity 
tpon  the  old  South  fea  annuities  during  the  life  of  Margaret 
b:ne  by  the  codicil,  is  a  revocation  of  the  devifc  in  tcto  to  his       [  87  1    . 
acphcw  Rollinfon  Evans  under  the  will  ? 

Mr.  Juftice  IVright :  If  it  had  been  given  as  refidue  to  her  as 

Cttcutrix  only,  and  ftic  had  died  in  the  life-time  of  the  teftator, 

Acre  is  no  doubt  but  it  would  have  been  a  lap  fed  legacy  :  but 

[Acn  upon  the  fubfequent  words,  the  queftion  will  be,  MJiether 

J  are  a  limitation  only,  or  dcfcriptive  of  fome  other  perlbn. 

To  be  fure  from  the  cafes  cited,  and  fcveral  other  cafes  to 

Aat  purpofe,  there  is  no  doubt  but  the  word  or  is  conflrucd  as 

a  copulative,  as  well  as  a  disjundlive,  where  it  is  to  fupport  the 

ittention  of  a  perfon ;  but  the  defign  of  the  teftator  in  this  cafe 

fbinly  appears  from  the  laft  words,  that  he  gave  her  the  refidue 

i*J  executrix,  and  all  the  fubfequent  words  may  be  rejedled  as 

ifcplu8(i);  and  flie  being  dead  in  the  tcftator's  life-time,  he 

.Mainly  is  dead  inteftate  as  to  the  refidue,  and  it  muft  go 

|*oagft  the  next  of  kin. 

A$  to  the  fecond  point,  whether  the  devife  of  the  20/.  per 

*««  is  a  total  revocation  of  the  devife  to  Rollinfon  Evans  :  it 

•  not  inconfiftent  like  the  cafe  of  real  eftate,  for  there  a  term 

years  given  to  the  fame  perfon  to  commence  at  the  tefta- 

(0  Uttfhank  T*  Brooks,    I  Bro.  Cba.  Rep.  84.     HutJjifon  v.  Hammond^  3  Br9. 
^  ^.  128. 
VoL-n.  O  tor's 
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Stoke  t.  for*s  dcccafc  is  not  confident  with  the  fee  devifed  to  him  be* 
ZvAHs.  £^^g  ^j^ .  jj^^  j^gj^g  f^^j^  conftrudtion  muft  be  made  as  that  botb 
legacies  may  take  place. 
If  1  nun  leaves  '^^^  manner  of  difpofing  of  a  real  and  perfonal  eftate  undef  i 
twenty  fevenl  wiU>  and  under  a  codicil,  is  very  different ;  for  if  a  man  learci 
•aperi  behind  twenty  fevcral  papers  behind  him  executed  at  diflFercnt  timeii 
it'diffcreot  '^  refpeft  to  perfonal  eftate,  they  fhall  all  be  taken  as  one  will,- 
times,  they  and  the  Court  will  endeavour  to  reconcile  them  together  fo  thtt 
Moie^wm,^"  '^^y  "^^y  ^^  aiifwer  as  near  as  poffibie  the  intention  of  tfaft 

fo  conftrucd  as      teftator  {2). 

that  all  may  an- 

fwer  the  teilator*s  intention. 

(1)  Sec  Fi^Iicrs  V.  yUlUrs,  ante  72.  (2)  Itr^.  Lit.  £.  174O.  fol.  69* 


Cafe  87.  Tie  Attorney  General  verfus  Pearce^  December  6,   1740, 

S.  C.  Bani.  C       A    0^^^^^'^  ^^^  made  in  this  cafe  rehting  to  a  charity  arit 
R.  288.    *    *    MX,  i"g  o^^  of  the  wills  of  Mis.  Squire  and  Mrs.  Northc&tc. 

Each  particular 

•bjed  may  be  piivatey  but  it  is  the  cxtenfivenefs  which  will  conftitute  it  a  pyblick  charity. 

^^-***>r  /r  V  Several  chanties  or  a  publick  nature  were  given  under 

/  ^^^^  o^  ^Ixs.  Squire ;  the  executrix,  Mrs.  Northcote^  by  her  o\ 

:^c2^»*^^^  will  gives  100/.  to  each  of  the  publick  charities  which  Mfj 

. '  ^*/    '         /  Squire  had  mentioned  in  her  will. 

<^//>^fi4^A/^'i^        The  diftinaion  attempted  for  the  defendant  was  that  Mr*, 
^^^-£kiC    '      "/^     Northcote  meant  by  the  word  publick  in  her  will  to  diftinguifli  il 

■ from  private  charities. 

f  88  J  Lord  Chancellor, 

I  am  rather  of  opinion  that  the  word  publick  was  meant  onl^ 
by  way  of  defcription  of  the  nature  of  them,  and  not  by  wa; 
of  diltinguifhing  one  charity  from  another  ;  for  it  would  be  al 
moil  impoflible  to  fay  which  are  publick  and  which  are  pnTttC 
in  their  nature. 

The  charter  of  the  crown  cannot  make  a  charity  more  o 
lefs  publick,  but  only  more  permanent  than  it  w-ould  othes: 
wife  be,  but  it  is  tliC  extenfivenefs  which  will  conftitute  it  i 
publick  one. 

A  devife  to  the  poor  of  a  parifh  is  a  publick  charity. 
Adevifetothe  Where  teftators  have  not  any  particular  perfon  in  thci 
poor  of  a  parifli  contemplation,  but  leave  it  to  the  difcretion  of  a  trufl:rc  to  chaii 
rity|*'thenunc'a»  ^"^  ^^  objecls,  though  fuch  perfon  is  private,  and  each  pal* 
to  a  difpofition  ticular  objciSt  may  be  f aid  to  be  private,  yet  in  the  cxtcnfiva- 
*^  *  ^01  »nioni  nefs  of  the  benefit  accruing  from  tliem  they  may  very  properH 
Htpcrs!  *"  b^  called  publick  charities.  A  fum  to  be  difpofed  of  by  A*  B* 
and  his  executors,  at  their  difcretioni  among  poor  houfekeepeili 
is  of  this  kind  ( I ). 


(0  Reg.  Lib.  A.  1740.  fol.  216. 
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Ingram  verfus  Ingram^  December  8,  1746.  ^      Cafe  88.       2>  • 

^^  R.  Ingram  by  his  marriage  articles  and  fettlement  had  a  s.  CWu^^^"^*^ 
XVX  power  of  difpofing  of  a  reverfionary  intercft  in  copyhold  >  Vcf.  «S9.     /Jjr- 
land,  fubjea  to  an  eftatc  for  life  in  his  wife,  in  fuch  Iharcs  t^^^^^^tt^T^ 
and  proportions  as  he  Ihould  think  fit  among  the  iflue  of  the  huiband  todif-"-^^^^ 
mairiage,  and  for  want  of  fuch  appointment  by  the  hufband  P**^*  **^*"^ft'y^'^^ 
to  his  right  heirs  ;  and  this  power  was  direfted  to  be  executed  in**^ftateTn        y^ 
by  deed  in  his  life-time,  or  by  will  at  his  death.     He  by  his  fuch  proportion  ^ 
^\\\^  reciting  the  power  under  the  articles  and  fettlement,  dele-  ^j^^t^liion  ^^^ 
gates  it  to  his  wife,  that  (he  may,  in  fuch  {hares  and  proportions  the  iflue  of  the  /^ 

as  flic  fliall  think  proper,  difpofe  of  it  between  his  fon  and  marriage  j  he    «= 

daughter ;  and  for  want  of  fuch  appointment,  in  equal  (hares  gat^'U'to  hfs' 
between  his  two  children.  .  wif?,  to  difpoie 

of  in  fuch  (harei 
ts  ihc  pleafcs  between  his  fon  and  daughter. 

toRD  Chancellor, 

"Tills  muft  be  confidered  as  a  power  of  attorney  which  could  Lcrd  Hardwickt 
be  executed  only  by  the  hufband,  to  whom  it  is  folely  confined,  1^^' J/tf /^l"* 
and  is  not  in  it's  nature  tranfmiffible  or  delegatory  to  a  third  per-  »fy»  a^*^  »ot 
fon  •,  therefore  the  intermediate  appointment  to  the  wife  under  ^Ti^^^-^t^'  \^ 
Mr.  Ingram^ %  will  is  abfolutcly  void,  and  the  latter  part  where  [ouidht^xecutLt 
he  gives  it  in  equal  (hares  between  the  two  children,  is  a  good  h  f^  hujUttl 
appointment  within  the  marriage  articles  and  fettlement.  ^"^  (*^* 

(1)    Akxando'  V;   Alexander  ^    2    Vef.     to    a   per  fon    and   his    aj/igns.      How  V» 
640.     At/omey  v.  B&rymant   %  Vef,  643.     Whitfield^   I  Vent,  33S,  339. 
ci:ed.    Secus  where  the  power  is  limited 

Hodgefon  and  others  \cxi}xs  Bnjfey^  November  18,   1740^  [  89  ^J^^ 


^t^' 


pDfFARD  Bujfey  poflefled  of  a  term  of  59  years,  ty  a     ^^^^  ^^*  /// 
^  fettlement  made  after  marriage,  dated   Jnnuary  the  21ft,  2  Vc'f.%^6.  6m/>  ^  "^ 
1731,  coriveyed  it  to  truftees  ill  truft  to  permit  his  wife  Grace  66oi  "       ^  </.  e  -^ 

Eimtrd Bajfey^  termor  for  59  yean,  by  fettlement  conveys  it  to  truftees,  in  truft,  to  permit  his- 

^c  Grace  Bujiy  to  receive  the  rents  during  the  term,  if  Ihe  fo  long  live,  and  after  her  deccafe  to/^  . 
F^nnit  him  to  enjoy  the  rents  during  his  life,  and  after  his  deceafe,  in  truft  for  the  heirs  of  the  hody  ot  **^^ 
Cf»y,  hy  Edv>ard  Bujfyf  and  for  oefault  of  fuch  iflue,  remainder  to  Henrietta  Hcdgefcn  for  her  life,  ^  ^ 
ifl^  after  her  deceafe,  in  truft  for  her  two  fons,  IViliiam  and  Edtjoard.  \y^ 


EJvjrd  Bvjfey  died,  having  never  had  any  iffue,  and  Grace,  his  wife,  furvived  hhn.     Lord  Hari^yp     / 
^nAibeU,  that  the  wbsle  term  wMs  rot  vefied  in  Gr*ce  Buffcy,  and  that  the  words  hiirs  or  th«  ^ 

1091,  ^ffere  not  v/irds  of  iimtationf  hut  fvrchafif  awd  d\reBed  the  Irnje  to  he  deffcfited  in  tcurt  for  the  he^     ^/, 
•ftofaUfartiuii).   • 

(1)  The  general  rule  with  refpeS  to  an  efiate-tail,  and  a  remainder  is  thereon  -^^^ 

krmo/j^art,  (and  the  fame  rule  applies  given  after  z  general  failure  of  iffue  or    yf-" 

toother  ferftud  ejiata ;  fee  Beauclerk  r.  heirs  of  the  body,  the  whole  vefts  in  the^*^^ 

Daimer^  ff/i.   308.)    feems  to  be,   that  firfl  taker,   and  the  remainder  over  vif/^^^ 

whenever  an  edfate  in  a  term  of  years  is  void-     IVehh  v.  Webb^  1    P.   IV.    xiz^^Uam 

limited  to  a  perfon,  which  limitation  if  Burfordy*  Lee,  2  Freem.  210.    Ferreyes  v.      _^ 

tpfUed  to  JreeUd  froferty  would  create  Robert/on^. Bunb.  301.    Saltern  v.  Saltern^ 

G  2                                                          poft. 


«9 


CASES   Argued  and  Determined 


HoDGisoN  V.  Bupy  to  receive  the  rents  and  profits  for  her  fole  and 
ufe  during  the  term,  if  Ihe  fliould  fo  long  live;  and,  a 
f  ^        >^/fc.r^2^deccafe,  to  permit  Edii^ard  Bujfey  to  enjoy  the  profits 
n^^'^""^  during  the  remainder  of  the  term,  if  he  fhould  fo  lor 

^    /J,^^.-  Z/^'  and,  after  his  deceafe,  in  truft  for  the  heirs, of  the  1 
\     J  ^ jtiijt/^t'^*^^^^^    W  Edward  Btdjpy  begotten,  their  executors, 
!t«^  ^^  ftrators  and  afligns ;  and  for  default  of  fuch  iflue,  rema 

^^JUmf^^  -^    truft  for  Henrietta  Hodgefon  during  the  refiduc  of  the  ' 
i  ,^fyl^^9^^ -^/^^^  fo  long  live,  and,  after  her  deceafe,  in  truft  for  1 
'Z^S^ — -•         fons,  William  and  Edward. 

After  making  tliis  fettlement,   Edward  Bujfey  died, 
never  had  any  iflue,  and  Grace  his  wife  furvivcd  him. 


/fl^.  376.  Exel  V.  Wallace,  2  Vcf*  1 20. 
Garth  v.  Ealdimn^  2  Vef.  646.  Pclbam 
V.  Gregory,  5  Bro.  Cha.  P.  C.  435.  Doe 
V.  Lydty  1  Durn.  and  Eaji,  593.  596. 
But  if  there  be  any  claufe  or  refhidlion, 
whereby  it  plainly  appears,  that  the  words 
biirs  of  the  body  or  ij/ut  were  intended  as 
words  of  pur  chafe  (as  in  the  preient  cafe 
i>i  Hodgefon  v.  Bujfey,  Clare  v.  Clare,  Ca, 
temp,  Talh,  21.  Withers  v.  Algoody  i  Fef 
J  50.  Sandj  v.  Dixudl,  2  Vef  652. 
Doe  V.  Lyde,  I  Dmn.  and  £«/?,  593.  596. 
Knight  V.  £///>,  2  -5r(?.'  Ci&«.  /J^/>.  570.) 
or  if  the  dying  without  iflue  is  refrained 
to  the  death  of  the  tenant  for  life,  whereby 
the  remainder  over  can  take  effedl  as  an 
executory  devife ;  (vide  Reeui  v.  Snell,  poft, 
642.  646.  Lampley  v.  Blower,  pofi,  3 
vol.  396.  398.  Thcebridgev,  Kilhurne,  2 
Vef  233.  236.  238.  Attorney  General  v. 
Bayleyt  2  Bro,  Cha.  Rep.  553)  in  either 
cafe  the  words  heirs  of'  the  body  or  ijfue 
will  operate  as  words  oi  purchaft\  in- 
deed the  Court  of  Chancery  fcems  wil- 
ling to  colledl  any  circumilances  which 
snay  reflrain  the  generality  of  the  words 
dying  without  iJfue  to  a  dying  without  if* 
fue  li^'ing  at  the  death  of  the  tenant  for 
life.  Nicholls  V.  Skinnefy  Prec,  Cha» 
528.  Target  V.  Gaunt,  I  P,  W,  432. 
Hughes  V.  Sayer^  1  P.  W.  534.  Pinbury 
V.  Elkin,  I  P.  W.  563.  Forth  v.  Chap-^ 
man,  I  P.  W,  663.  Atkinfon  V.  Hutchi- 
fon  3  P.  IV,  258.  Shefield  v.  Lor./  Or- 
r/^,  ^.  3  vol.  282.  Gqodtitle  v.  Prif- 
#//!?,  2  /)//r;z.  and  Eaft,  720.  Some  cafes 
even  go  fo  far  as  to  fay,  that  the  expref- 
iion  dying  without  iJfue  will  of  itfelf  imply 
a  dying  without  iflue  li'ving  at  the  time 
of  the  pcrfon's  deceafe.  Nicholls  v. 
Hooper,  i  P.  W.  199.  Target  v.  G^ww/, 
1  P.  W.  432.    P/W^*9^  v.  Elkin,  1  P. 


^.  565.  Pleydcl  V.  P//>v///,  1 
748.  But  the  modern  cafes  d( 
a  con  fir  uft  ion  on  thofe  words  e: 
mini,  Beauclerk  v.  Dormer,  fc 
314.  Saltern  v.  Saltern^  pof,  3  7  ( 
/or./  V.  Bulkley,  zVef\%\.  Att 
neral  v.  Hird,  i  ^rp.  C<&tf.  R 
Bigge  V.  BenJUyy  i  ^;o.  C^^.  i 
G/<?i;^r  V.  Strothoff,  2  Bro.  Cha. 
It  is  obfervable,  that  if  a  ter 
mited  to  A.  for  life,  remainder  to 
the  fubfequent  words  will  not  en 
expiifs  efbitc  for  life,  but  upon  t 
of  Am  the  whole  will  vefl  in  1 
Warman  v.  Seaman,  Pinehy  C 
279.  Clare  Y*  Clare,  Ca.temp.  ^ 
poft,  91.  But  where  a  term  is  li 
A,  for  life,  and  if  be  die  ivithi 
remainder  over.  Lord  Vjurlow, 
the  cafe  of  the  Attorney  General 
ley,  2  Bro,  Cha,  Rep,  558.  and 
Knight  V.  Ellis,  ibid.  578.  was  of 
that,  as  the  fubfequent  words 
plied  to  ^freehold,  would  cnlj 
cflate  for  life  into  an  cfate-tail  1 
cation 9  fo  in  refpedl  to  real  anu 
chattels,  it  would  ved*  the  abfol 
perty  in  A,  The  rcafon  of  thi* 
tion  between  thefe  two  cafes  is 
plained  by  Lord  IhurloiM  in  ih 
above  noticed.  And  the  reafon 
remainder  in  the  iirfl  in  (lance 
furchaff^  when  the  fame  limit, 
applied  to  2i  freehold,  would  c 
fjiafe-tail^  (2  Lev,  58.)  is  given 
Talbot  m  the  cafe  of  Clare  v.  CAw 
cited.  Note^  if  in  the  above 
the  remainder  had  been  limitec 
heirs  of  the  body  of  A,  the  whol 
have  veftcd  in  A,  See  IVebb. 
'rf)eehridge  v.  Kilburne,  Garth  1 
win,  and  other  cafes  ^xltdfupra. 


in  the  Time  of  Lord  Chanctllor  HAia)WlcKfi»  «    8p 

The  KB  IS  brought  by  the  plaintiffs  for  the  difcovery  of  the  Hodci sok  n 
fettfcment,  and  to  have  their  intcrcft  in  the  term  declared,  and      B'^***^* 
the  deeds  fecured  for  their  bencfit,^fterthe  deceafe  of  the  wife, 
Ac  defendant  Grace  Bujfey^  who  infifts,  by  her  anfwcr,  that  fhe 
isintitled  to  the  whole  term. 

The  qucftion  in  this  caufe  is.  Whether  (he  is  fo  intitled,  or 
for  life  only  ? 

December  the  5th,  1 740,  Loud  Chancellor  gave  judg- 
ment, "   - 

The  general  queftion,  he  faid,  was,  Whether  the  plaintiffs 
arc  intitled  to  have  a  dcdree  for  the  fecuring  of  the  deeds,  and 
that  depends  upon  the  intereft  they  have  in  the  truft  of  this 
term. 

It  appears  m  the  caufe,  that  there  was  no  iflue  of  the  wife, 
Mrs.  Grace  Bujfey^  the  defend  ant.- 

The  great  point  which  has  been  relied  on  for  the  defendant 
is,  that  the  limitations  to  Henrietta  Hodgefon  and  her  fon  arc  too 
remote  to  take  place :  and  that  the  deed  is  fo  penned,  that 
the  whole  truft  of  the  term  is  vcfted  in  the  defendant  Grace 
Bufej. 

Secondly,  That  if  there  had  been  fuch  heirs  of  tlie  body  of  [go 
Grace  Buffey^  they  would  have  taken  the  whole  term ;  and  her 
having  no  iflue  will  not  vary  the  cafe,  but  that  it  is  an  eftate- 
tail  in  the  defendant,  as  heirs  of  the  body  are  words  of  limi- 
tation, and  not  of  purchafe,  and  confequently  the  limitations 
to  Henrietta  Hodgefon  and  her  fon  are  too  remote. 

I  am  of  opinion,  that  the  whole  term  is  not  vefted  in  Graee 
Byfeyy  and  that  the  words,  /mrs  of  the  body^  are  not  words  of 
limitation,  but  of  purchafe. 

The  general  run  of  cafes  makes  this  plain,  that  notwith- 
ftanding  they  found  like  words  of  limitation,  yet,  upon  circum- 
ftances,  and  the  intention  of  the  parties,  they  may  be  conftrued 
words  of  purchafe,  and  defcriptive  of  the  perfon  who  is  to  take. 
Jrchef's  cafe,   i  Co. 

The  cafe  of  Lijle  v.  Grey  goes  further,  reported  in  Sir  Tio^ 
ms  Jonesy   114.     2  Lev.  223.  and  Raym,  278. 

It  was  held  in  that  cafe  of  LiJIe  and  Grey^  that  the  words  jhe  cafe  of  lilt 
kirs  of  the  body,  coming  after  the  limitations  to  the  firft,  fecond,  and  Gray  is  dit- 
third  and  fourth  fons,  were  words  of  purchafe.  cdTbut  by^thJ 

record  fe  arched 
HMr.  JttiBce  Tracj  it  appeared,  the  judgment  in  the  King's  Bench  was  affirmed  in  the  £xche(|uer- 


It  is  differently  reported  in  the  feveral  books  I  have  men- 
tioned J  but  Mr.  Juilice  Tracy  faid,  in  the  cafe  of  Legat  and 
Wff,  I  P.  W.  90.  that  he  had  fearched  the  record  in  Life 
JBd  Grey,  and  that  the  judgment  in  the  Exchequer-Chamber 
Armed  the  judgment  in  the  court  of  King's  Bench. 

Words  of  limitation-  are  not  properly  ufed  on  terms  for  years,  Words  of  limita- 
^  therefore  it  is  not  to  be  wondered  at,  that  fuch  conftru£lion  ^'»^"  ^^e  impro- 
wild  be  found  in  fo  many  cafes,  where  words  of  limitation  tt"msfortrrrs. 
He  made  ufc  of  in  terms  for  years. 
,  ^3  Feacock 


9^  CASES  Argued  and  Determined 

HoDciioNY.  Peacock  v.  Spoaner^  %  Vern.  43.  £^  195.  heard  firft  bcfor 
3cisir.  Lord  Chancellor  Jfferys^  and  re-heard  before  the  Lords  Com 
miflTioners,  who  reverfed  the  former  decree,  and  held  the  wordj 
hitrs  of  the  hody^  to  be  words  of  purchafe  ;  an  appeal  to  th 
Houfe  of  Lords,  and  the  opinion  of  all  the  Judges  taken,  an 
the  decree  of  tht  Lords  Commiflioners  affirmed (i). 

Another  cafe  before  Lord   Somen y  of  Dafortie  v.  Goodman 

2  Fern.  362.  and  after  this  cafe  follows   Web  v.  Webj  bcfoi 

Lord  Jiarcourty  reported  111  2  Vern.  66 8 •  and  more  particular 

in  P.  W.  I  vol.  132.  than  in  Mr.  Vernon^s  Reports,  but  not 

full  as  it  ought  to  be  neither. 

r  pi ']  I  am  at  liberty  to  deterniiiie  this  cafe,  as  if  Web.  v.  W^b  w 

out  of  the  way,  as  I  am  of  opinion,  that  the   words  heirs 

%he  body  here  muft  be  held  equally  to  be  words  of  purchafe,  ; 

they  were  in  Peacock  v.  Spooner^  Dunn  and  Merricky  heard  1> 

fore  Sir  Jofeph  Jckyll  at  the  Rolls,  the  27th  of  O^ober,  the  41 

yc^r  of  Geo.  2.  the  limitations  there  were  under  a  will,  in  th 

following  words  :  '*  Item,  All  other  my  leafehold  eftatcs  I  d( 

^*  vifc  to  Richard  Merricky  my  executor,  to  the  following  ufcj 

*'  to  John  Merrick  for  life,  to  Catherine  Merrick  for  life,  an 

**  to  the  heirs  of  their  bodies,  and  to  their  executors,  admi 

**  niftrators,  and  affigns  ;'*  but  in  that  caufe  an  ifTue  was  di 

refted  to  try  the  power  of  the  teftator  under  a  particular  dec 

to  devife,  and  no  determination  by  the  late  Majier  of  the  Rol 

as  to  the  point.  Whether  the  words  heirs  of  the  body  were  wore 

of  purchafe  or  limitation. 

The  intention  of      AH  the  cafes  that  I  have  mentioned  on  trufts  for  terms  f( 

the  parties  ap-     yeays,  are  all  grounded  upon  the  manifeft  and  apparent  intei 

dccd.^fhvaysV-  ^^^^  °^  ^^^  parties :  an  objection  has  been  taken,  that  fuch  co: 

ycrns  the  court     ftru£kions  have  been  upon  fcttlements  or  wills  only,  where  tl 

in  conftruaionj.  Jntention  of  the  party  always  prevails. 

The  court  wiU  But  the  Cafe  of  Lijle  and  Grayy  2  Jones  114.  2  Lev.  22 
able  expoHtion'  ^^  ^  ^^^^  anfwer  to  this  objcdion,  for  there  it  was  not  a  ma 
of  words  in  mar-  riagc-fettlemcnt,  but  a  fettling  of  lands  by  John  LiJle,  who  w 

riage-fcttle-  fcilcd  in  fee,  in  his  name  and  blood  x  and  it  is  not  the  confiderati( 
ments  to  fup-  r  v>    i_   •  •  ^i_ 

port  the  intcn-    ^^  *^  ^  being  a  conveyance  on  marriage,  or  on  any  other  accour 
tjon  of  the  par-    but  the  intention  of  the  parties  appearing  on  the  deed,  th 
to"ioiu/^*"   always  governs  the  court  in  conftrudions. 
opes. 

In  the  cafes  of  marriagc-fettlements,  the  Court  will  make 

favourable  expofiiion  of  M'ords  to  fupport  the  intention  of  t] 

parties,  and  even  in  voluntary  fettlements,  if  the  words  Ic; 

more  ftrongly  to  the  one  conftrudtion  than  to  the  otlier,^  it  mi 

likewife  prevail. 
The  words,  if         Thc  prefcnt  cafe  is  more  (Irong  to  this  purpofe  than  aay 
Grace  ByJf^Jball  ^j^^  ^j^^^  ^.^f^       ^^^  j  ^^  ^^  opinion,  that  it  will  be  thc  fan 

in  affirmative,     hcrc  upon  the  words,  if  Jhcpall  fo  long  livcy  as  if  it  had  t>c< 

Implying  a  nega- 
tive at  the  lame  time,  that  if  ihs  did  not  live  fo  long,  the  remainder  of  the  term  (hould  go  over. 

(i)  As  to  the  authority  of  this  cafe,  fee  2  Fef  237.  660. 

exprefs 


in  die  Tune  of  Lord  Chancellor  Hardwiccb.  91 

ixpw&ljr  given  her  for  life  only ;  vidi  the  cafe  of  King  v.  ^/-  Hoi>GEtoK.T. 
%,  I  ViHt.  214,  225,  ®"•"• 

It  vas  allowed  at  the  bar,  even  in  cafe  of  a  freehold,  that 
if  the  words  for  life  only  had  been  inferted,  it  muft  have  put 
it  out  of  doubt,  notwlthftanding  heirs  of  the  body  had  follow- 
ed ;fo  here,  if  foe  Jball  fo  hug  livey  is  an  affirmative,  implying 
a  negative  at  the  fame  time,  that  if  flie  did  not  live  fo  long,  the 
remainder  of  the  term  (hall  go  over  to  the  plaintiffs  (i). 

The  reafon  the  words,  heirs  oftheMdy^  vefl  an  eftatc-tail  in 
the  fir(t  taker,  eitlier  in  the  limitation  of  a  freehold,  ox  upon 
a  term,  is,  that  it  includes  iffuc  ///  infinitwn. 

The  fecond  thing  relied  upon  for  the  defendant,  is  the  limi-      f  m  1 
tation  over  being  too  remote.     Vide  Higgius  verfus  Dowler^  2 
¥tm»  600.     Clare   and  Clare^  Caf.  in  Eq.  in  the  time  of  Lord 
fijlktf  21.      Sahbarton  v.  SahbartoHy  Ditto  55.  and  245. 

I  am  of  opinion,  that  if  the  words  heirs  of  the  body  of  Gract 
i^j,  are  words  of  purchafe,  there  is  no  Jknitation  in  tail, 
2nd  that  it  is  the  fame  as  if  the  limitation  had  run  to  the  2d^ 
3d  and  4th  fons,  or  if  no  fon,  then  to  daughters  \  for  the  i«- 
tentfon  was,  that  it  fliould  vefl:  in  fome  particular  perfon,  and 
not  go  on  in  fucceflion  from  heir  of  the  body  to  heir  of  the 
kody,  and  to  executors,  fs^r.  of  the  heir  of  the  body,  but  it 
muft  vcft  in  the  firft  taker ;  as  if  it  had  been  to  the  firft  fon, 
his  executors,  adminiftrators  and  affigns,  for  and  during  the 
refiduc  of  the  faid  term,  and  for  want  of  fueh  ilTue,  remain'* 
dcr  to  the  plaintifPs  heirs  (2). 

Now  the  words  for  want  oi  fuch  ifTue,  will  be  the  fame  as  Fer  want  o/Juch 
if  it  had  been  faid,  for  want  of  fuch  fon  or  fuch  daughter  j  |?*">  "  5^* 
for  the  word  ftich  confines  it  to  ft/ch  ifTue  as  is  meant  by  the  ©f  fudbfonor" 
words  heirs  of  the  body^  and  tlien  it  is  not  too  remote  a  re-  fuch  daughter, 
maindcr,  but  brings  it  to  the  cafe  of  Gtre  v.  Gore.     Vide  2  P-fj.^l^^^i^ 
V'ms.  28.  toVdTiffuea* 

is  meant  by  ^e  words  bnn  of  the  b:dy^ 

I  am  apprehenfive  it  may  be  objefled,  that  this  is  like  the 
c^ft  of  Higgirisv.  Derby ^  i  Salk.  156.  but  the  prefent  differs 
greatly,  for  there  it  was  faid  to  be  an  attempt  to  intail  a  chattel, 
and  therefore  conftrued  to  veft  in  the  firft  fon,  to  prevent  the 
inconvenience  of  a  perpetuity. 

Here  the  words^  heirs  of  the  b^dyy  muft  mean  heir  of  the  body  Heirs  of  the  bo% 
Bving  at  the  time  of  the  death  of  Edward  Bujfcyy  or  born  in  dy  here  mean, 
fome  reafonable  time  after,  and  that  differs  it  frpm  all  the  cafes  ^^y"^{^ ^attb^ 

tiuthavc  been  cited,  death  of  Edward 

Bajfey^  or  born 
\r\  a  reafonable  time  after,  which  dlffars  it  from  all  the  cafcs^ 

Upon  the  whole,  I  declare  the  plaintlfFs  Henrietta  Hodgefon 
ad  her  fon  intitlcd  to' the  truft  and  benefit  of  the  term  of  59 
years,  being  the  reverfionary  term  after  the  deceafe  of  the  de- 
fendant Grace  Bujpy. 

(0  Sec  note  \,Jitpra^  89.   J(z)  The  rcafons  here  Hated  arc  alfo  incntioiicd  bjT 
Mid  ^ardivicke  in    2   Vtf  236.  660. 
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HdncEsoNv.       ']^he  leafe  of  the  7th  of  July^  1709,  whereby  the  faid  tern 

BtfssEY,      jg  created,  I  order  to  be  depofited  in  court  for  the  benefit  o 

all  parties  ;  and  direft  the  defendant  to  deliver  to  the  plainti: 

Henrietta  Hod^efon  a  counterpart  of  the  fcttlement  in  1731  (i'^ 

(l)  Reg,  Lib.  A.  1740.  fol.  306. 


[  93  ]  Blachiudl  \ct(\xs  Harper^  December  Z^  1740, 

"  '  A     Queftion  arofe  in  this  caufe  upon  the  aft  of  parliamen 

R.  210.^"     *  XjL  i^Jide  in   die   8th  year  of  Geo.  z.  chap,  13.  intitlcd,  Ar 

The  aa  of  8  a£l  for  the  encouragement  of  the  arts  of  defigning,  engravinj 

c«.  2.  t<.rthe  and  etching  hiftorlcal  and  other  prints,  by  veiling  the  proper- 

of  ThJ^/rtrof  ^  ^^^s  thereof  in  the  inventors  and  engravers  for  fourteen  years,  to 

defigning,  en-  be  Computed  from  the  24th  oi  JutiCy   1735  {2).     The  plaintifi 

f/ no"merfi^  Mrs.  Blackivell  has  engraved  no  lefs  than  300  medicinal  plants, 

confined  to  and  has  now  brought  her  bill  to  cftablifh  her  right  to  the  folc 

works  pf  invcn-  property  in  tlicm,  and  to  reflrain  the  defendants  from  copying 

incjn  "the  d^-  ^^^^  engraving  tlicm,  upon  the  penalties  within  the  a6b  of  par- 

fio^-i-^g  or  en-  liamcnt. 

graving  any 

thing  ihat  is  already  in  nature  (x).  ^ 

%y[^tj^</^^fi^/£^ .  For  the  plaintifF  was  cited,  the  cafe  of  Ballery  adminiftrato: 

l^e  ft<^ 9^^^ >^ oi  John  Gay^  Efq.  vcrfus  Walker  and  others;  the  printers  am 

'  —        /      fellers  of  the  fecond  part  of  the  Beggars  Opera  \    a  perpetua 

injunction  was  granted,  and  an  account  decreed :  it  was  hean 

before  Lord  Chancellor  Talbot* 

Mr.  Attorney  General  for  the  defendant  infifted,  firft,  that  thi 
is  a  monopoly,  and  an  infringement  upon  the  common  law 
the  plaintilF  therefore  muft  make  out  very  clearly  that  flic  i 
cxadlly  within  the  words  of  this  aft  of  parliament. 

Secondly,  That  this  does  not  come  within  the  meaning  o 
the  aft,  which  his  the  word  inventors. 

For  engraving  is  not  properly  inventing,  and  therefore  is  no 
within  the  aft,  unlefs  it  had  been  fomething  in  the  mind,  an< 
not  already  in  nature,  as  all  thefe  plants  certainly  are. 

Thirdly,  That  the  name  of  the  proprietor  ftiould  have  beei 
engraved  on  each  plate,  and  printed  on  every  fuch  print ;  fo 
Mrs.  Blachwell  might  both  delineate  and  engrave  them,  and  ye 
not  be  the  proprietor  of  them.  It  ought  to  have  been  men 
tioned  at  the  foot  of  each  print,  when  it  was  publiflied,  th< 
day  of  the  firft  printing,  and  the  name  of  the  proprietor,  tha 
all  mankind  m^y  know  when  it  commences,  and  when  it  er 
pires,  and  that  people  may  be  apprized  to  fell  clear  of  the  pe 
nalty  in  this  aft. 

The  only  charge  againft  the  defendant  is  felling,  which  ii 
not  liable  to  the  penalties  of  the  aft,  unlefs  the  perfon  fellinj 
knows  them  to  be  printed  by  one  who  is  not  the  author  am 

(0  Sec  the  ftatutcs  7  Geo.  3.  €.  38.         (2)    Vide  Jrferys  v.  Baldwin^   Ami 
17  Geo.  3.  c.  57.  164. 

2  propricto: 


m  tlie  Time  of  Lord  Qiancellor  Haebavxckb*  93 

JiRyrictor  of  them,  and  knows  likcwife  who  is  the  real  author  Biacmwii.^ 
at  the  fame  time.     The  forty  firft  plants  produced  in  the  caufe    ^-^^^^''^^ 
arc  as  common  plants  as  cxift,  and  arc  in  every  herbal  extant ; 
and  it  could  never  be  the  intention  of  the  a6l,  to  include  fuch      r  qa  1 
as  inrentionsy  which  have  been  pubiiihcd  before,  only  in  an-         ^ 
other  form. 

•Lord  Chancellor, 

The  principal  thing  infilled  on  for  the  defendant,  is  the 
want  of  engraving  the  tinier  and  the  name^  at  the  foot  of  each 
pkte,  as  the  fourteen  years  are  to  commence  from  the  day  of 
the  firfl  publication. 

It  was  obje£led  in  the  cafe  of  Balier  verfus  Walker ^  that  the 
look  ought  to  have  been  regiftered  in  Stationers^ ^Hall^  or  other- 
rfc  it  is  not  notice  of  property  within  the  8th  of  Queea 
iw,  c.  19.  but  this  objeQion  was  over-ruled  by  the  Court. 

This  is  the  firft  cafe  under  the  aft  of  the  prefent  king. 

Two  objeclions  have  been  taken  againft  the  injunction,  and 
to  the  account  prayed  by  the  bill. 

Firft,  Againft  the  right  of  the  plaintiff,  as  not  being  fuch 
prims  as  are  within  tlie  meaning  of  the  aft.   . 

Secondly,  If  they  arc,  that  Mrs.  Blackivel!  has  not  complied 
with  the  terms  of  the  aft  of  parliament  fo  as  to  veft  the  fole 
property  in  herfelf. 

As  10  the  firft  objeftion.     It  is  extremely  clear  that  they  are 

Cits  Within  the  meaning  of  the  aft  of  parliament.  It  has 
n  faid  that  the  words  of  this  ftatute  muft  be  confined  ftriftly 
to  invcpiion,  and  not  to  engraving  any  thing  copied  from  what 
b  dlrcddy  in  nature  \  but  this  certainly  never  could  be  the  defign 
of  the  uft. 

The  words  of  the  aft  are ;  **  Every  perfon  who  fhall  invent 
"  and  defign,  engrave,  etch,  or  work  in  metzotintOy  or  chiaro 
"  ejcuroy  or  from  his  own  works  or  invention,  (hall  caufe  to 
•*  be  defigned  and  engraved,  etched,  or  worked  in  metzotint9, 
"  or  chiaro  ofcuroy  any  hiftorical  or  other  print  or  prints,  (hall 
"  have  the  fole  right  and  liberty  of  prhiting  and  re-printing  the 
"  fame,  for  the  term  of  fourteen  years  to  commence  from  the 
**  day  of  the  firft  publifliing  thereof,  which  (hall  be  truly  en- 
**  graved  with  the  name  of  the  proprietor  on  each  plate,  and 
"  printed  on  every  fuch  print  or  prints.*' 

But  I  do  not  think  the  aft  confines  it  merely  to  invention ; 
^  for  inftance,  an  allegorical  or  fabulous  reprcfentation  ;  nor 
to  hiftorical  only,  as,  fuppofe  the  defign  of  a  battle,  ^c.  but  it 
"KMis  the  dcfigning  or  engraving  any  thing  that  is  already  in 
itttuie. 

Therefore,  I  am  of  opinion,  that  if  there  ftiould  be  a  print       [  95   ] 
piblifhed  of  any  building,  or  houfe  and  gardens,  or  that  great  A  print  publifli- 
Wgnof  Mr.  Pine's  of  the  city  of  Londony  they  will  all  come  fngfhoufe^"^ "" 
pwpcrly  within  this  aft  of  parliament ;    or  elfe  it  would,  be  garden,  fail 
"wioidng  it  greatly,  and  making  it  of  little  ufe.  within  ihii  aa 

If  it  had  not  been  for  the  claufe  thrown  in  for  Mr.  Pine*s  ^  ^^ 
kncfit,  any  body  might  hare  copied  the  prints  of  the  hangings 
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in  the  Houfc  of  Lords,  for  what  is  tapcftry  but  copies  take 
from  drawings. 

The  defendant,  to  make  out  the  cafe  he  alms  at,  muft  {hewir 
that  thefe  prints  of  medicinal  plants  are  in  any  other  book  < 
herbal  whatfoevcr,  in  the  fame  manner  and  form  as  they  are  r< 
prefented  licre,  for  they  are  reprefented  in  all  their  fevcral  gr; 
dations,  the  flower,  the  flower  cup,  the  feed  vefTel,  and  the  feed 

The  fecond  objcdion  is,  as  to  the  diredions  of  the  aft,  th; 
Mrs.  Blachwell  has  not  complied  with  the  terms  of  it  fo  as  t 
veft  the  fole  property  in  herfelf.  Elizabeth  Blachivdl  fculfjit  i 
delineavit  is  fulTicient,  and  are  the  very  words  of  the  a£l  of  par 
liamcnt  to  fhew  the  perfon  to  be  the  proprietor. 

The  more  material  obje£lion  is,  as  to  the  day  of  publication. 
for  it  is  infilled  here  is  no  termtnt4S  a  quoy  from  whence  the  tcrnp 
is  to  commence,  nor  the  terminus  ad  quern  when  it  fhall  expire. 

I  am  of  opinion  that  the  words  arc  only  direftory,  and  nol 
defcriptive  of  the  day,  and  that  they  are  only  neceflary  to  make 
the  penalty  incur,  and  that  the  property  in  the  prints  veils  al> 
folutely  in  the  engraver,  dcfigner,  IJc.  though  the  day  of  die 
publication  is  not  annexed  to  the  foot  of  it. 

Th€  property  of  Upon  the  a£i  of  8  An:^  r,  19.  the  claufe,  of  regijlcring  witl 
**^^*"^^^^^  the  ftationers'  company,  is  relative  to  the  penalty,  and  the  pro 
firft  regiftered  perty  Cannot  veft  without  fuch  entry;  for  the  words  are,  "  Tha 
"  nothing  in  this  a£l  fhall  be  conftrued  to  fubjeft  any  book 
**  feller,  Wr.  to  the  forfeitures,  ^c.  by  reafon  of  printing  an; 
*^  booki  ts^r.  unlefs  the  title  to  the  copy  of  fuch  book  hereafte 
•<  publifhed,  fliall,  before  fuch  publication,  be  entered  in  th 
•*  regiftcr  book  of  the  company  of  ftationers." 

Here  the  claufe  which  vefts  the  property  is  diftin£l. 

The  claufe  concerning  the  printing  and  re-printing,  a»d  pub 
lication,  relates  to  the  penalty,  and  is  diilinft  5  it  is  true,  \\ 
the  firft  aft  the  claufe  is  feparate,  but  that  wii)  make  no  dii 
fcrence  in  my  opinion. 
[  p6  ]  Tl>e  next  confideration  is,  what  wUl  be  the  confequcnce. 

The  plaintiff  will  be  intitlcd  to  a  perpetual  injunftion,  bu 
not  to  an  account  of  profits,  becaufe  it  would  be  hard  to  mak< 
the  defendant  account  as  he  was  ignorant  of  the  property. 

In  the  cafe  of  Bailer  v.  Walker^  it  was  ftated  by  the  biB,  an( 
not  denied  by  the  anfwer,  that  the  book  was  entered  in  Station 
crs'-hall,  and  cofts  were  given  for  that  reafon. 

There  is  a  material  objeftion  in  this  c^afe  againft  giving  cofts 
that  tlie  defendant,  though  he  knew  the  plants  were  publiibcd 
yet  did  not  know  the  exaft  time,  fo  that  they  might  have  beei 
publifhed  before  tlie  aft. 

My  cpnftruftion,  that  the  words  requiring  the  day  to  be  an 
nexed  at  the  foot  of  the  aft  are  direftcxy,  and  not  defcriptive  o 
the  day,  I  do  not  fay  is  fo  certain,  but  judges  may  tliink  other 
wife(i);  however,  as  it  is  doubtful,  I  cannot  give  coftsj  na 
decree  any  thing  more  bcHdes  a  perpetual  injunftion. 


Tli/t  property  in 
the  prints  vefts 
abfolucely  In  the 
engraver,  chough 
the  day  of  pub- 
lication is  not 
mentioned. 


with  the  ftation 
•is*  company. 


(l)  Sec  Sayn  v.  Dicey,  3  Wilf.  60. 


In  tbe  Time  of  IfOrd  Chancellor  HARb^cKf • 


y^tljns  by  her  next  Fritnd  vcrfus  Fer Jinan  Jo  Wathyns  her  Huf-     Cafe  oi» 
band,  December  lo,  1740, 

A  BUI  was  brought  againft  the  hufband  to  have  a  mainte- a  bill  brought 
nance  out  of  her  fortune,  upon  a  fugecftion  of  very  cruel  »>ya  w'^«  ^r 
^         .  ,  •         ■     V       /»  1  '  maintenance.  00 

wage  Without  any  provocation  on  her  fide.  fuggcftion  «f 

cruel  ufa^  by  the 
b&32^;  and  on  the  part  of  the  defendant,  as  an  excufe  for  his  ill  ufage,  depofitions  were  ottered  to 
mre  a  criminal  converlation  \  unleis  it  is  expreiily  charged  by  the  anfwer,  the  Court  will  not  fuffer 
nch  oepofitions  to  be  read.  y  </3u^  * 

She  was  a  widow  when  the  defendant  married  her,  and  had  a  J^^/^^^!-  SSS . 
confidcrable  fortune.  ^ 

Several  depofitions  were  read  of  the  hufband's  cruel  ufage.       ^^^^  '^'  6«-s««^ 

The  plaintiff,  upon  her  marriage  with  the  defendant,  trufted  ^^  J'*-^**;  S'oc). 
limto  draw  up  a  bond  with  his  own  hand  to  fccure  fevcntcoa  -^C^^**^^>^^^*^ 
hundred  pounds  for  tlie  wife,  in  cafe  (he  fhould  furvive  him.  /X>  S^^*^-'^^"' 

He  likewife  entered  into  a  bond  for  paying  five  hundred  ^^a^^     ^^^-^^^ 
pounds  to  the  plaintiff's  fifter,  for  prevailing  upon  the  plaintiff"  ^"^"^^^^       ^^ 
to  marry  the  defendant.  -^  "*^"*^  ^'2'^ 

DepoGtions  were  offered  on  the  part  of  the  defendant  gharg-  ^/^ 

ing  very   high    provocation;    as   for   inftance,    the   plaintiflPs  j^^       ^tr^^^ 
drawing  in  the  defendant  to  admit  one  Ralph  Cox  into  his  ^^^^^^x^^T^ x^.^L^^^ 
whom  nc  foon  after  perceived  to  hold  a  ftri£ler  correfpondence  / ^^^  ' 
with  the  plaintiff  than  he  ought  to  have  done,  and  that  upon      4^*  tJ-  ^•^'^ 
his  admonifliing  her  in  a  very  mild  manner,  fhe  flew  into  a  very  — '         " 

great  palTion,  and  left  the  houfe  i  and  that  the  defendant  went      r  07  1 
to  her,  and  intrcatcd  her  to  return,  and  offered  to  forget  every 
thmg  that  had  paffed ;  and  that  the  hufband,  upon  her  refufal, 
hioke  open  the  plaintiff's  cabinet,  and  ^ook  out  the  feventeen 
hundred  pound  bond. 

Lord  Chancellor  faid,  the  Court  will  not  fuffer  any  de-  charging  the 
portions  to  be  read  to  prove  a  criminal  converfation  againft  a  wife  has  bshafed 
wife,  unlets  it  is  exprefsly  charged  by  the  hufband's  anfwer,  j^JJ^cI^l^wurL 
udmade  part  of  his  defence  and  excufe  for  ill  ufage  of  her,  title  the  huiband 
and  was  denied  in  the  cafe   of  SiJney  verfus  Sidney^  3  Wms.  ^^  '^ad  evidence 
269(1) ;  but  it  being  charged  by  the  anfwer  in  this  cafe,  that  S^cwwlT" 
ftc  behaved  in  a  very  indecent  manner  with  one  Cox^  he  thought  tion. 
itfufficlent  for  the  defendant  to  read  evidence  againft  the  plain- 
tiff of  criminal  converfation,  for  it  is  not  neceffary  to  make  the 
diargc  in  grofs  terms,  but  fufficient  as  it  is  charged  here  for  the 
Court  to  know  what  is  aimed  at  by  tlie  anfwer. 

The  depofitions  were  then  read  for  tlie  defendant,  fuggefting 
4at  the  plaintiff  held  a  private  and  unlawful  correfpondence 
^^  Ralph  Coxy  one  of  the  plaintiff's  witneflcs,  and  likewife 
to  her  being  feen  in  bed  with  one  Daivs. 

There  appears  to  me  to  be  a  fufficient  ground  for  this  court  Though  thuf- 
todircd  an  inquiry  what  eftate  the  defendant  has,  to  make  fa-  band  ha*  impofcd 

»       '  '  on  a  wife,  by 

givingherabond 
,       void  at  law,  yet  this  court  will  cftabliih  the  agreement  according  to  the  intention  of  the  parties. 

(1)  MoQre  T.  MMre^  ante  i  vol.  276.     Clarke  v.  Periam,  po/i.  337, 

tUfacitoa 
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"Watktksv.  tisfadion  for  impofing  upon  the  plaintiiF  at  the  time  of  d 
WATKYN8.  n^arriagc;  for  if  there  be  fraud  and  impofition  on  the  part 
the  hufband^  this  court  will  interpofe,  and  make  the  agreeme 
according  to  the  intention  of  the  parties,  and  though  the  boi 
may  be  void  in  law,  yet  the  Court  will  eftablifli  it  in  favour  < 
the  plaintiflF(i). 

The  great  objeftlon  is  the  elopement  and  adultery  of  the  will 
and  that  the  Court  will  not  give  any  maintenance  to  a  wife  wh 
mifbehaves  in  this  manner ;  and  it  is  true^  upon  full  proof  c 
fuch*bcha»riour,  that  they  will  not  allow  the  wife  any  thing  fc 
maintenance  (2). 


^Tiif  court  will 
not  allow  a  wife 
nunte  nance 
where  there  is 
itill  proof  of  hei 
elopement  and 
adultery. 

Whereawitnefg      But  thc  evidence  here  is  not  quite  full,  though  in  one  of  th 

fi\y"of  cKcubatI  depofitions  a  witnefs  indeed  goes  fo  far  as  to  fay,  that  (he  fa\ 

ing  her  own  be-  hcr  miftrcfs  in  bed  with  one  Danvs  between  the  firft  and  fccom 

haviour  firil,  no  marriage,  but  I  do  not  much  like  the  account  tliis  witnefs  give 

bc^paid^uf hir   ^^  hcrfclf,  that  (he  lived  as  a  fervant  to  the  plaintiff  before  di 

evidence,againft  fccond  marriage,    and  notwithftanding  (he  faw  this  impropc 

^^hew"**"^  *^    behavioinr  in  hcr  miftrefs,  yet  fhe  did  not  think  it  wrong  to  liv 

on  with  the  plaintiff  even  after  her  fccond  marriage  ;  and  wher 

a  witnefs  is  under  a  ncceffity  of  firft  exculpating  herfelf,  no  re 

gard  ought  to  be  given  to  her  evidence. 

On  the  plaintiff's  fide  there  is  very  ftrong  and  fubftantial  cri 
dence  of  hcr  being  cruelly  and  barbaroufly  ufed. 
[  58  ]  On  the  defendant's  fide  very  loofe  and  trifling  with  regard  t 

this  point,  for  there  is  evidence  only  of  perfons  who  now  an 
then  came  into  the  family,  which  amounts  to  nothing  at  all,  fc 
a  hufband  and  wife  may  live  very  unhappily  together,  and  have 
notwithftanding,  prudence  enough  to  keep  witliin  bounds  befoi 
ftrangers. 

I  can  do  no  more  in  this  cafe  than  Lord  Chancellor  King  di 
in  the  cafe  of  Colcmore  and  Colemore  (3),  when  he  framed  hi 
decree  by  way  of  analogy  to  thc  writ  of  m  exeat  regnoy  and  im 
pounded  the  fortune  of  the  hufband  for  the  wife's  maintenanc 
till  he  fhould  think  proper  to  return. 

I  muft  declare  the  bond  to  be  an  Impofition,  and  that  th 
money  ought  to  have  been  fecured  to  her  to  be  paid  out  of  he 
own  fortune,  in  cafe  fhe  furvived  him  j  I  muft  likewife  refer 
to  a  Mafter  to  take  an  account  of  the  perfonal  eftatc  of  th 
plaintiff  before  her  marriage  come  to  the  hands  of  thc  defenc 
ant  fince  the  marriage,  or  to  any  other  perfon  by  his  order  an 
for  his  ufe,  and  fo  much  of  it  as  remains  in  fpecie  of  capit 
and  principal  money  arifing  out  of  fuch  eftate  and  effefls,  to  \ 
placed  out  in  real  or  perfonal  fecurities,  in  the  name  of  a  truft< 
to  be  approved  of  by  a  Mafter,  in  truft  to  pay  the  intereft  ariCn 
therefrom  in  fuch  manner  as  is  hereafter  mentioned  during  tl 
joint  lives  of  the  plaintiff  and  the  defendant ;  and  in  cafe  th 
defendant  fliall  die  in  the  life-time  of  the  plaintiff,  then  to  f< 

(l)    Vide  Gage  v.   AHoitj    Com.   67.  i  Cha,  Rep.  60 •     Btardy.  Beard,  foj 

1  Salk,  325.     Comely,  Buckle^  z  F.W.  3  vol.  72. 

243.      A^m  V.  Pearce,    2   Vcrn,  480.  (2)  Meore  v.  Moore^  ante  1  vol.  %j6% 

Tjrrel  v.  Hofe,  fft.  561.     5/w/  v.  Ajkffy  (3)  S,  C.  cited  pofi,  3  vol.  296. 

cm 


in  the  Time  of  Lord  Chancellor  Hardwicke.  9S 

core  the  fnm  of  1700/.  the  principal  money  in  the  bond  to  be  Watkyni  r. 
paid  to  the  plaintiff  widiin  fix  months  after  the  defendant's    ^^tkym. 
deatlu 

And,  as  it  appears  to  the  Courtj  the  hufband  has  polTeired  The  hufband 
iimfclfof  Ac  greateft  part  of  the  wife's  fortune,  and  is  gone  Having  left  the 

r    t      f        t  .f  !•  •/«  •  Jtingdom,  Inters 

(Hit  of  me  kingdom  without  leaving  a  proviuon  or  maintenance  ciioutoftruft 
for  her,  I  decree  that  the  intereft  arifing  from  the  truft  money  money  dircacd 
IhiD  be  paid  to  her,  till  he  thinks  proper  to  return  and  maintain  ^jf/t^/h^ 
kr  as  he  ought^  and  decree  the  defendant  to  pay  coils  ( i }.  thinks  proper ^ 

return*  and 
malntajn  her  as  he  ought 

(i)  i^.  Lti.  B.  1740.  fol.  6j,    But  maintenanee  to  the  wife,  unlefs  upon  an 

urvithibnding  this   cafe   and  that  of  agreement  between  them,  or  after  a  di- 

Wi^kmt  Y.  CaUow,    2  Fern.  y^z.     it  vorce  in  the  ^cclefiallical   court.      See 

teas  that  the  Court  of  Chancery  cannot  Head  v.  Head^  poft.  3  vol.  547.   550. 

compel  the  hufband  to  pay  a  feparate  Fomblanque*s  Treat i/e  of  Equity,  i  vol.  96. 


Valhr  YertvLS  Walker^  December  10,  ii,  1740.  Cafe  92. 


S.  C.  Barn.c. 

14. 


70HN  Walker^  the  cldeft  brother  of  the  family,  being  pretty  ^^ 
near  h'ls  end,  applied  to  Thomas  Walker j  tHe  plaintiff,  and  s.'c.  cited  iVcC 
tohisfifter,  who  had  folicited  him  to  do  fomcthing  for  them,  ^S'- 
tod  told  them,  if  you  will  furrender  your  copyhold  cftate,  as  '^  \J^Xr 
you  have  no  children  of  your  marriage,  for  the  benefit  of  your  parol  evidence 
wothcrja2//A  Waller t  the  defendant,  I  will  fecurc  an  annuity  ^^.g^*^"^!-^^^ 
^iLperann.  for  your  life,  and  an  annuity  of  2/.  lox.  for  defendant (^as 
your  filler :  the  plaintiff  did  agree  to  the  terms,  and  promifed  there  was  no 
tofunender  his  copyhold  eftate;  upon  which  John  Walker  fur-  "^^^^^^^^""^ 
'widered  his  copyhold  eftale  to  the  defendant,    charged  with  him  and  the 
*Aefe  annuities -,  the  defendant  refufes  to  pay  them,  unlefs  the  plf»n^»ff)  to cfta- 
pJaintiff  will  furrender  his  own  copyhold  eftatc  purfuant  to  his  Jij-^^^^jt^v'l^ 
pomife  to  John  Walker,  edmitttd  to  read 

p^rol  evidence,  to  rebut  the  equity  fet  up  by  the  biU, 


The  queftion  (as  there  is  no  written  agreement  of  this  tranf-     [  ♦pp  ]      j  ^ 
^ion  between  John  Walker  and  the  plaintiff)  if  parol  evidence /^  4      .  ^,xU^^ 
^y  be  admitted  to  ettablifh  this  faa.  M'J^''  //^/^^ 

Mr.  Chute^  of  counfel  for  the  defendant,  infifted,  that  a  man/  /^  /*  ^  /A/W 

^ho  comes  into  a  court  of  equity  ought  to  have  clean  hands,  /fi/   ^^  ''fkL^ 

^d  to  do  equity  by  furrendering  his  copyhold  lands  y^yxxiyx2iVir^!^  ^^^^^t^  ^ 

^  his  agreement  with  John   Walker:    and  upon  the  general ^^^^ 

^o&ine  that  parol  evidence  may  be  admitted  to  rebut  an  equity,' 

«itcd  the  following  cafes;  The  Cotmtefs  verfus  The  Earl  of  Gahif- 

fc^A,  2  Vern.  252.  Eq.  Ca.  Abr.  230.      Oldham  verfus  Litch^ 

fird^  2  Fern.  506.     Eq.  Ca.  Abr.,22  '  •    Gffcoigne  verfus  Thwing 

nd  others,   i  Fern.  366.     Malabar  verfus  Malabar y  before  Lord 

Chancellor  Talbot,  Cafes  in  his  Time  78.     The  defendant  wa* 

kdr  at  hw  both  to  John  Walker  and  the  plaintiff. 

Lord  Chancellor, 

There  arc  a  great  many  inftances  In  this  court  where  parol 
Cndence  will  be  admitted  to  be  read  to  rebut  an  equity  fet  up  by 

the 


^  (JAS^S  Argued  and  beterminti) 

'WAtksi  ▼.   the  plsuntiff,  in  the  cafe  of  refuhing  trufts  (i);  and  then  it  W 

'^^**"'      come  to  this,  if  a  plaintiff  has  failed  at  law,  as  the  prefent  b 

done,  and  comes  into  this  court  for  equity,  whether  the  defen 

ftht  (hall  not  be  admitted  to  read  this  parol  evidence  to  rebut  t 

equity  the  plaintiff  fets  up  by  this  bill. 

I  am  very  clear  of  opinibn^  that  fuch  evidence  otight  to  be  a 
ittitted  here,  and  wdUld  be  a  great  itijiiftice  to  the  defendant 
it  was  not. 
The  defence  It  is  not  rightly  ftated  when  it  is  faid,  the  evidence  to  be  re 

vifes  here  front  ]jg^g  is  in  fupport  of  an  agreement,  but  may  more  properly 

tiieimpofmonof  -  .  ,  ^     ,  y-  r^r  ir        i^i-  r-c^ 

the piaincifF,  and  '^id  to  be  a  defence  anting  from  the  fraud  and  impofitiOn  .of  tj 

therefore  not     plaintiff,  and  has  nothing  in  the  world  to  do  with  the  ftatu^c 

Softt*  Fraud,  and  Perjuries. 

and  Perjuries.  Here  is  a  furreiuler  in  purfuance  of  an  agreement,  with  5 

annuity  charged  upon  the  defendant,  the  furrenderee  fdr  the  plaii 

tiff's  benefit,  and  he  refufing  to  perform  his  part,  is  not  th 

fuch  a  cafe  as  the  Court  will  relieve  ? 

Where  iperfon       Suppofe  a  perfon  who  advances  money,  (hould,  after  he  h 

*^;'*°1*?^'"®"*    executed  the  abfolute  conveyance,  refufe  to  execute  the  dcfc 

after  an  abfolute  fancc.  Will  not  this  court  rehevc  againlt  fuch  fraud  (aj« 

conveyance,  to 

wccuce  a  defeafance,  tLls  court  will  rcHeve* 

The  agreement  as  fct  forth  in  the  defendant's  antwer  is  prov( 
by  three  witnefTes  In  the  fulleft  manner,  and  their  being  rel 
tions  is  no  obje6lion  to  their  competency.  Four  pounds  / 
[  100  ]  arm.  is  the  value  of  the  copyhold  eflate,  which  the  plaintiff,  a 
cording  to  his  agreement  with  John  Walher^  was  to  furrend 
tlie  inheritance  of,  fubjeft  to  his  own  and  his  wife's  life. 

The  queflion  is,  Whether  the  plaintiff  is  mtitled  to  have  t) 
aid  of  a  court  of  equity,  to  recover  the  annuity  which  he  h 
failed  in  at  law  ? 

I  am  of  opinion  that  the  plaintiff  is  not  intitled  to  have  t! 
aid  of  a  court  of  equity,  and  that  it  would  be  contrary  to  t! 
rules  of  juftice  5  for  it  appears  to  me  plain,  that  John  Wall 
intended  to  grant  thefc  annuities  or  rent-charges  conditiona 
only. 

It  was  held  to  be  a  defeftive  charge  at  law,  and  therefore  l 
plaintiff  comes  into  this  court,  fuggcfting  it  to  be  an  equital 
charge. 

The  defendant  infifls  that  he  ought  not  to  have  the  aid  of 
court  of  equity,  to  fupply  this  defeft,  unlefs  he  will  do  equ 
in  performing  his  part  of  the  agreement,  by  which  he  drew 
John  Walker  to  furrcnder  his  copyhold  ellate  charged  with  t 
annuities. 

(l)      Gatrjhorougb    v.      Gcdnjhorough^  hridgf  V*   Woodroffe^  Ante  69.     TJlrich 

2    Veriu    252.       Granville    v.    Braufort,  Litchfieldy    peft,    373.       Robin/on   V.    C 

■»    Fern.    648.       H^ijig field  v,    Alhnfon^  I  ^V"- 2S3-     Blinkhorn  v .  Fe^ft ,  %  Fef.  \ 

a^^nf.673.  Llttleburyy/,  Buckley,  2  Vcrn,  Lake  y.  Lake,  Amb.   126.      1    iVUf*  '^ 

677.     Batchekr  v.   Searle^  2  Fern,   736.  S.  C. 

Fftit  V.  Smith,  I    P.   W.  9.     Heron  v.         (2)  Maxwell  v.  Montacuti,  Ptec,  C 

New/on,  2  P.  fF.  160.    9  Mod.  1 1.    Rut^  526.    nung  v.  Peacfy,  foft.  258.     7#> 

land  V.  Rutland^  2  Pp  fF.  210.     Bra/-  v.  Statbam,  pofi.  3  vol.  389. 


m  tbe  T!me  of  Lord  Clumcellof  HiftDvifiKs.  xo5 

The  material  part  of  the  defendant's  evidence  is,  that  in  three  Waikx«  t. 
iip  after  J(An  Wedhf^^  furrender,  the  plaintiff  declared,  I  have     ^^'•'^**' 
JU/i  Wdler  faft,  but  he  fhall  not  have  me  faft* 

Neither  the  facl  is  charged  by  the  defendant's  vtritnefTes,  nor 
the  credit  of  the  witneflcs  impeached  bv  the  plaintiff's  evidence. 

The  fteward  of  the  court  examined  for  tlie  plaintiff,  and  con-  '^^^  ?^!^ 
ccrncd  in  the  tranfafiion,  fwearing,  that  at  or  before  the  time  n^^'hcarcTof 
rfthc  furrender,  he  never  heard  of  the  agreement  infiftcd  on  by  the  agreement 
the  defendant,  is  a  manifeft  evafion,  and  a  negative  pregnant  Vj^^^f^J*-^^ 
iiut  he  heard  of  it  after  the  futrender,  neg^ivc'pJlg- 

aant,  that  he  heard  of  it  afiu* 

the  plainti^,  for  thefe  reafons,  is  not  intltled  to  relief  in  this 
coUrt,  for  fupplying  the  defedl  of  a  legal  conveyance,  but  it  is 
rebutted  by  the  equity  fet  up  by  the  defendant. 

I  am  not  at  all  clear,  whether,  if  tlie  defendant  had  brought  Where  *  part  of 
hiscrofs  bill  to  have  this  agreement  eftablifhed,  the  Court  would  ^"^^l^^^^^!^^ 
not  have  done  it,  upon  confidering  this  in  the  light  of  thofe  jide,  itisjuftit 
afcs,  where  one  part  of  the  agreement  being  performed  by  one  Aouid  be  carric4 
Ode,  it  is  but  common  juftice  it  be  carried  inio  execution  on  thfe  on^^"odicrJ*" 
other,  and  the  defendant  would  have  had  the  benefit  of  it  as  an 
agreement  (!)• 

The  allowing  any  other  conftruflion  upon  the  ftatute  of 
Fnads  and  Perjuries,  would  be  to  make  it  a  guard  and  prote£lion 
to  fraud,  inftead  of  a  fecurity  againft  it,  as  was  the  dcfign  and 
intention  of  it* 

Decreed^  No  cofts  on  either  fide  (2). 

(1)  Sec  Lacon  v.  Mertins^  pofi.  3  vol.  4.  (2)  Reg.  Lih.  B,  I740.  foL  47.     Bill. 

iotc.  difmiflVdr 


towverfus  Stom  and  others,  December  10,   1740,  at  the  RoUs^      [   101  'iy^  > 
before  Mr.  Juftice  Wright.  ^^^^.^  ^  '^^"^'^Cafe  o^*       ^ 

A  Surrender  of  a  copyhold  eftate  to  the  hufband  for  life,  to  ^  copyhoU  Iw.^-  J^ 
the  wife  for  life,  and  to  the  heirs  of  the  bodies  of  the  huf-  rendered  to  the  ^^^^ 
Wand  wife,  remainder  in  fee  to  the  furvivor,  did  not  veft  an  ^^^\J^l^^ __£: 
ibfolute  eftate-tail  in  the  wife,  who  furvived,  but  only  gave  her  ntc,  remainder  '^ 
m  cftate-tail  after  pojjibility  of  iffiie  cxtinBy  and  the  el^ate-tail  vcfts  to  the  heirs  of  the 
in  the  perfon  who  is  the  heir  of  the  body  both  of  hufband  and  ^'"^^^t"^."* 

'^^CylJ,  maindcrinfettO 

the  furvivor, 
t^t9tbt%o]ftf  tvb^furviviJf  0ft  ^att-tail  only  ^  afur  fojjibllitj  of'tfue  extbiff,  and  tbt  e/att'taU  v^ 
i>  tht  htjrt  of  tbt  ku/band  and  wife. 

In 

(i)  IF.Niigbhourixi  1 7 29,  furrender-  Mary  furvived.      Thclc  topyhold  prc- 

« the  copyholds  in  queltion  to  truftces  miiTes  were  mortgaged  to  the  plaintiff'  ia 

Vtho  were  never  admitted)  and  to  their  1733,  and  his  furrender  was  renewed  in 

wi,  ia  truft  for  himfeif  for  life,  re-  1735  ^"^  '73^'     '^^^  lord  of  the  manor 

•binder  to  his  wife  Mary^  and  the  heirs  had  rcfufcd  to  adnaic  the  mortgagee,  and 

If  Act  h^dy.     This  fetdement  was  made  gave  him  notice  of  the  prior  furrender. 

W^mearm^e.     W.  Mghb^tr  ditd^  and  The  mortgagee  now  brought  his  b'H; 

when 


Id 


CASES   Argued  and  Determined 


SuTTOH  ▼. 

Stonx. 
The  tune  con- 
ftnt^on  takes 
place  in  copy- 
lioldsy  at  in 
other  law  con- 
«ejan«ci« 


In  the  cafes  of  furrcndcrs  of  copyhold  eftates  the  fame 
(trudlion  muft  take  place  as  in  all  other  conveyances  at  law 
fo  held  in  M?  verfas  Cokey  HoU*s  Cafes  164  (i).  by  the  ^^ 
Court,  that  a  limitation  of  ufes  in  a  copyhold  furrcndcr  mw 
conftrued  by  the  fame  rules,  as  if  it  were  a  limitation  ii 
other  conveyance  at  common  law  (2)  )  and  that  the  intent  c 
party  is  not  fuf&cient,  as  in  a  will. 

Where  there  is  a  clear  tenancy  in  tail,  there  is  no  occafio 

the  remainder-man's  being  a  party  to  a  bill  of  foreclofurc 

if  there  is  an  exprefs  edate  for  life,  the  remainder-man  ou^ 

be  a  party. 

Before  idmit-         ^  mortgagee  who  is  not  in  pofleffion,  may  bring  hi 

tancc,  amoitgt-  againft  a  mortgagor  before  admittance  for  a  decree  of  forecU 

s^  m^  bring  a    ^^  ^f^^^  j^^  j^^s  obtained  fuch  a  decree,  may  bring  his  ejefl 

blliof  foreclo-       P,  __  ^,  -  'rr   ^  ^  •' 

lb»,  and  after  for  the  poflemon  of  the  mortgaged  premiues* 

•  decree,  an 

itjedment  for  die  poiTefiion  of  the  premlflet* 

The  mortgagee  here  has  brought  his  bill  againft  a  mort 
to  compel  him  as  tenant  in  tail  to  make  a  good  title  by  fuf 
a  recovery  (3). 

I  do  not  apprehend  faid  Mr.  Juftice  Wrighty  that  this 
will  point  out  what  title  the  mortgagor  fliall  make,  but  wi 
cree  him  to  make  fuch  title  to  the  mortgagee  as  he  is  capal 
doing,  and  therefore  I  direft  a  good  title  to  be  made  by  t\ 
fendant  to  the  plaintiff,  and  the  principal,  intereft,  and  co 
the  mortgage  to  be  paid  in  fix  montlis,  or  the  defendant  to 
abfolutely  fdreclofed. 

Where  there  is  no  replication  to  the  anfwer,  a  defend; 
intitlcd  only  to  cofts  according  to  the  courfe  of  the  court 
notwithftanding  the  plaintiff  has  not  in  this  cafe  replied  t 
anfwer  of  the  lord  of  the  manor,  yet  defiring  an  aft  to  be 
by  the  lord,  videllcetj  the  admitting  him  to  the  copyhold  c 
he  muft  pay  tliis  defendant  cofts  to  be  taxed  by  a  Mafter  ( 


Yhonghthe 

plaintiff  has  not 
replied  to  the 
defendant's  an- 
fwer, yet  defiring 
him  to  do  an  a  A, 
will  intitle  the 
defendant  to  his 
cofts  to  be  taxed. 


when  it  iira^  JUcreedy  that  the  fettlement 
was  frmtduUnt  againft  the  plaintiff,  and 
that  he  fhould  be  admitted  under  the  faid 
farrender:  but  upon  payment  of  the 
mortgage-money  and  intereft^  the  plain- 
diF  was  to  re-convey  the  prcmifFcs  to 
^tont  and  his  wife,  who  was  formerly  the 
widow  of  W.  Neighbour,  Reg,  Lib,  B. 
1740.  fol.  70.  Sec  Mr.  Fearne*s  obfcr- 
vations  on  this  cafe.  £Jhy  on  Cont.  Rem. 
44  Ed,  3. 

{%)  \  P.W,  70.  S.  C.  See  Fijhtr  v. 
Jf^'tgg,  1  Cox*s  P.  IV.  i4.n.  1.  Rigdertv. 
Failierg  2  Fef.  257. 


(2)  Copyhold  edates  are  not  \ 
the  ftatnte  of  U/cs,  27  Hen.  8.  < 
Cfo»  Car.  44.     2  f'yi  257. 

(3)  In  T0urle  v.  RatlJ,  2  Bro,  Cba 
650.  Lord  Thur/otw  obferved,  thai 
tenant  in  tail  mortgage,    the  cov 

for  further  affiirance  may  be  taken  h< 
as  a  plank.  See  Edwards  v.  Api 
in  note,  ibid.  652.  Pyt  v.  Dt. 
3  Bro,  Cba.  Rep.  595. 

(4)  See  Neivjham  v.  Gray,  pojl.  2 


10  the  Time  of  Lord  Chancellor  Hardwick;;b.-  toz 


nnvdl  yttitis  Perlins^  December  15,  1740,  at  the  -^SB^j^ .  Cafe  94. 

fore  Mr.  Jufticc  William  Fortefcue.  /^     J^?^^!^  ^^^^^^^H^^^^^^ 

IHE  wiU  of  John  Hitchim.  ^  "^^^  ^ 

"  Item^  alJ  thofc  my  freehold  lands  and  hop-grounds  y^n  „y  freehold 
•ith  die  mefluages  or  tenements,  barns,  l^c.  now  in  the  te-  lands  in  the  te- 
ure  and  occupation  of  the  widow  Leach^  and  all  other  the  J^^^^'^^^he 
:ft  and  rcfidue  and  remainder  of  my.  eltate,  conjijlitig  in  ready  refiduc  of  my 
v.7^,  plaie^  jewels^  leafeSy  jud^enis^  viortgageSy  Uc.  or  in  any  eitate,  confitHng 
her  thing  nvhatfaever  or  nvherefoever  ( I ),  I  give  unto  my  dearly  !jar^'***.>^J)"*'^* 
:loved  ArabclLi  Hitcbins  and  her  afligns  for  ever.**  ieaucs,  judg-' 

mentty  inort- 
.  ^c,  or  ia  cny  ochcf  dung  whcrelbeYer  or  wbatibev^ry  I  give  tojLH^ot  her  afligns  for  rver. 
csr:  u,''M  bugnd  sa  SMteflacj  in  favutr  9f  tbt  btir  dt  Uuf,  ualtjt  tbtrt  is  a  clear  iattnti»n  H  /«/«  y 

he  qucftion  is,  Whether  tlic  rcfidue  pafled  to  Arabella  or  /  •^v-^-^*^**^ 

bcre  IS  no  doubt  but  tlie  words,  to  Arabella  and  her  ajftgns  ''^^^'^^  ^If^./^^ 
y^r,  will  carry  the  fee  to  her  witliout  tlie  word  heirs  (a).       y  *    /r.    ^y^f^^y 

has  been  infifted  for  the  plaintift,  tliat  the  words  in  the 
able  of  the  will  **  as  touching  the  temporal  ejlate  nvith  which 
hmth  pleajed  God  to  blefs  me^  I  give j  bequeath^  and  difpofe  of  as 
^yivsy^  fliew  plainly  the  teftator's  intention  to  difpofe  of  his 
:  eilatc,  and  that  the  Court  will  never  intend  an  inteftacy 
ly  part  \  and  that  the  word  ejtate  will  include  lands  as  well 
rfonal  eitate,  and  though  coupled  with  words  applicable  to 
lal,   yet  will  pafs  freehold. 

though  it  would  have  been  ftrongcr  if  the  word  real  had 
added,  yet  however  this  will  not  do,  unlefs  there  are  fome  v*"^  ^  y^.ti/^^Y^. 
s  that  fhew  the  intention  to  pafs  the  real  cftate,  or  the  Court  <^^^^^^  ^  ^  ^tJ 
Dtend  an  inteftacy  in  favour  of  an  heir  at  law.  //'     ^  /^^'^         y 

c  ipi'ord  cftate  itfclf  indeed  may  include  as  well  real  as  per-        -  -^p ^^^^ 

;  yet  when  the  teftator  has  exprefled  himfelf  by  fuch  wori^s        <r^'^^  '^^'^ 
t  applicable  to  perfonal  only,  I  cannot  intend  he  meant  the       ^J^^^-f^  ^.^/^ 
*atc  (3).                                                                         y^  .  y^  9  /fA/' 
hatfoever  and  wherefoever  muft  be  confined  to  the  things                    /^ 
cdexit,  and  is  reftrained  to  the  hop-grounds  and  leafcholds;  _^^. ' 

he  intended  to  give  his  wife  all  his  real  eftate,  why  did  he     /^  jt-z^/^^ii^^ 
ion  only  the  EJfe^  eftate.  ^        -^ 

ate,  where  it  is  only  coupled  with  things  that  are  perfonal,       ^      jO  ^iy    ^  ^ 
be  reftrained  to  perlbnals.     Vide  IFilkinfon  and  Meream^  or   ty"  -  y^  ^7'^'^^ 

•ylard^  Cro.  Car.  447.  449.     Sir  Jr.  Jones  Rep.  380.  _:^^%^^ 

ic  ftate  of  this  cafe  as  it  ftands  ia  Roll's  Abridgment  334.      [   {0^  ] 
I.     "  That  if  a  man  fcifed  in  fee  of  any  lands,  and  alfo  ^ .         j£^/    /^^^ 
ff^ffed  of  certain  leafca  of  lands,  devifcs  the  Icafes  to  J.  S.  ^^*^)A^      ■  **• 

d  dicn  devifes  to  liis  executor  all  tlie  refiUue  of  his  eltates,     t./  '^"— — -.     ^  //  >^ 

)  Thefe  words  in  It  alia  do  not  ap-         (3)  Sec  the  cafe  of  Ridout  v.  Fajnu      y  ^y-  - 
m  the  Rcgiftcr's  book.  f^ft.  3  vol.  4»6.  -<^:^;r*'^ 

)  a.  Utt.  9.  S.     Chamierlayne  v.  ^fs^u^^^^^ 

W9  Cr§.  Car.  129. 
«■•  IL  il  "  mortgages, 
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Tjmswzll  v.  a  mortgages,  goods,  tsfc,  his  debts  paid  and  funeral  expenc 
PxAxiKi.  ^^  difchargcd;  this  will  pafs  a  fee  lo  tlie  executor  by  the  woi 
^A^^  ^  ^^»*— *••<  efiatcs  being  coupled  with  the  word  goods.'*  HilU  lo  CB.l 
^i^,Uc(^  .  -^»r? .  between  WUkinfon  and  Meriam^  per  cur.  upon  a  fpecial  verdift 
,TJ  \/i^^^Y  ^^^  ^^  appears  to  have  been  otherwifc  determined  on  fearchifl] 
^^.^^^^  ^j^y      the  record  pf  the  judgment, 

■   I  .        ""  ""^  I  think  the  prefcnt  cafe  is  ftrongcr,  becaufe  though  the  wor« 

^^-^^  ^  .y^^^^  pojfejfed  is  not  mentioned,  yet  there  are  other  words  which  makt 
it  ftronger ;  for  here  the  word  eftate  is  exprefsly  confined  \s 
perfonals,  as  plate,  jewels,  rings,  judgments,  mortgages,  lie 
which  are  all  perfonal  eftate,  and  therefore  I  tliink  the  refiduc  o 
the  real  edate  does  not  pafs. 
^  But  fuppofing  it  would  admit  of  a  doubt,  yet  certainly  the  hd 

i^/^^  Jffj/C-.-^i^^i.  at  law  ought  to  be  preferred,  unlefs  the  intention  of  the  teftatc 
/^  ^^<t^.  ^z^.       to  exclude  him  appears  exceeding  plain. 
AdeinTiofphtt,       Arabella  Tifnewell's  will. 

i^f  1^/*"*"'*  **  ^  8^^^  ^^  Mary  Timewell  all  mortgages,  ground-rents,  jud{ 
mod  coxk  and  **  **  mcnts,  toV.  whatever  I  have  or  fhall  have  at  my  death,  s 
korfesywiUbe  "  plate,  jewels,  linen,  houfehold  goods,  coach  and  horfes  ft 
STif^^Sc  "  ^^^  ^^^^  ^^^  "^  hufband  (hall  meddle  witli  them,  and  ; 
fame  nature,  and  *^  death  to  givc  them  to  whoih  fhc  plcafcs. 
foldfmirfw*  «<  lutn^  I  give  my  houfes  in  Broad-Jlreet  and  Throgmorton  1 

buu''  do*not*"^  "  S/irirA  Titnewell  for  her  own  ufe,  to  give  away  at  her  death  l 
pafs  by  tbofc      **  whom  flic  plcafcs. 

«ofds.  c(  //^,;|^  1  give  to  Sarah  Perkins  my  freehold  eftate  in  Effi 

*•  to  difpofe  of  to  whomfoever  flie  picafes,  and  my  two  houf* 
**  at  Crcydon,  it  being  all  freehold,  for  her  own  ufe,  and  if  fl 
•'  (liould  have  children,  for  her  to  give  to  them  as  (he  pleafef 
*•  but  if  ihe  die  leaving  none,  to  Alary  Tivicwcll  and  her  chi 
«  drcn." 

At  the  laft  part  of  the  will  (lie  fays,  "  I  think  I  have  give 
**  them  as  equally  as  I  can,  and  hope  my  two  daughters  wi 
*'  live  in  great  harmony  and  friendfliip  together." 

One  part  of  the  will  relates  to  Sarah  Perkins  5  as  to  the  land 
in  EJfex  and  the  houfes  in  Croydon^  it  does  not  appear  to  me  f( 
clear  what  eftate  Sarah  Perkins  has ;  but  whether  fhe  has  an  eftaO 
for  life  with  a  remainder  to  her  children,  or  whether  fhe  has  ai 
eftate-tail  with  a  power  of  difpofing  as  ihe  pleafes,  if*  not  necef 
fary  for  me  to  declare  now,  as  ftie  has  no  children, 
t  104  ]  ^  There  is  no  doubt  but  Mary  Titnewell  is  intitled  to  the  fcc  il 
thofe  cftates  which  are  not  exprefsly  dcvifed  to  Sarah. 

I  am  of  opinion  the  goldfmiths*  notes  and  bank  bills  did  no 
pafs  by  the  will  to  Mary  Tirfiewe/h^  for  tliough  there  is  no  doub 
but  the  general  words,  whatever  1  have  orjball  have  at  my  dead 
Would  have  pafled  them,  yet  tlie  particular  words  which  follow 
as  plate,  jewels,  i^c.  confine  and  reftrain  them  to  tilings  of  tb 
fame  nature,  and  fo  laid  down  in  the  cafe  of  Trafford  and  Ber 
rigty*  and  tlicrefore  as  they  do  not  pafs  they  muft  go  equally  be 
•  twecn  the  two  fifters. 


*A  man  dcvifed  to  hU  niece  all  hU  foods^  chattels,  houfeholJ-ftuff,  fimhwc,  ti 
tchcr  things  wluch  (hcA  were,  or  teuld  be  in  his  houfo  at  the  tioic  4i-  huuwl 


in  the  Tunc  of  Lord  Chancellor  Hardwickk.    *  n 

It  has  been  faid,  that  as  the  teftatrix  has  exprefsly  devifed  TiMtwitt 
Ae ^rwnd  rxnts  to  Mary  Timewellf  the   defendant  ^jr/jj^  Perkins      '^'^^'-^s. 
ifloundby  it,  becaufe  ihc  herfclf  takes  by  another  part  of  the 
will,  and  for  that  reafon  (he  cannot  except  to  particular  devifes^ 
lot  mud  tak*  the  will  in  che  whole. 

But  this  argument'  will  not  hold  here,  for  it  is  not  a  particu- 
lar ground-rent  that  is  devifed,  and  as  the  teftatrix  might  have 
other  jjround-renTs  of  her  own  to  fatisfy  this  part  of  the  will,  I 
(hall  intend  it  fo ;  and  befides  it  is  impofTible  fhe  could  give 
away  to  Mary  from  Sarah  what  was  Sarah^%  inheritance  from  her 
&ther(x). 

Mdfeaetime  afbr  died,  leaving  about  265/.  m  rtsdy  mctnyin  the  houfe ;  audit 
jm  decreed  that  tbit  rtadj  money  did  not  pafk,  for  by  the  words  other  things  ihall  be 
iatcndcd  diings  of  Jike  nature  and  fpecies  with  thofe  before  mentioned.  Jsich,  1729* 
ktwcea  TraforJ  and  Berrige  (a) . 

(1)  i^i^.Lii.  j9.  1740.  fol.  141.  Bo(m^    2    re/.    279,    280.       Roicrf    y 

(2)  1  Ef.  Ah,  20i.  />/.  14.  S.  C.    Cook     KjJlyn^  pofi,  113. 
?.  Ooi/ff,   1   P.   ir.  303.     Cornfortb  v. 

RUma  verfus  The  Earl  of-  Plymouth  and  others  in  the  Paoer  of     Cafe  pr. 
Exceptions,  December  16 ^  1740.  j^^k^j^  s-^^^^^ 

^f^e-  ^^^^ 

TH  E  queftion  was,  whether  jewels,  rings,  plftures,  dref-  *•  C.  ante  1  toL 
fing  plate  and  other  trinkets,  given  to  Mrs.  Lenois  prior  \vhere  a  huf- 
to  her  marriage,  belong  to  her  as  her  feparate  eftatc,  and  the  band's  perfonai 
liofband  is  to  be  conGdered  only  as  a  truftee  for  them  :  and  as  ^^}^  "  "«>^  '^"^ 
to  things  given  after  the  marriage,  videlicet^  mourning  rings,  dcbtil^rjifc  " 
family  pi^ures,  (ffr.  whether  they  fhall  not  be  retained  by  cannot  fct  up 
Mrs.  LeioU  as  too  trifling  to  be  called  the  perfonal  eftate  of  the  f"^^  f*"'!*  ^ 

t  rt        J  ^  •  jewels,  rings, 

OTlOand.  pidurcj,  dref. 

fing  plate  and  other  trinkets  g'vcn  her  bcfJrc  marriage  (i). 

Lord  Chancellor. 

It  is  a  very  unfortunate  and  a  very  hard   cafe,  that  Mrs. 
Ltviis  fhould  be  ftripped  of  thefe  things. 

She  claims  them  in  two   lights,   ift.  as  paraphernalia,  and     f   loc   1 
in  that  refpefl:  (he  certainly  is  not  intitled,  where  the  aiTets  of  where  there  is 
the  hulband  are  not  fufficient  to  pay  his  debts,  nor  is  there  any  "ftaTe^for  "Z*'*^ 
tniftupon  the  real  eftate  for  payment  of  debts  (2),  fo  that  flic  mcnt  cf  debts",  a 
cannot  ftand  in  the  place  of  creditors,  and  be  allowed  for  her  widow  cannot 
paraphernalia  out  of  the  real  eftate,  and  there  is  no  cafe  wliich  aiuvom""  to  be 
oai  carried  it  fo  far   as  to  let  the  widow  come  upon  the  real  fat-ified  her  pa* 
eftate  at  all  events  to  be  fatisfied  her  paraphernalia.  raphcrnaiia. 

The  two  things  relied  upon  are,  that  the  huft)and   (hall  be 
confidered  as  a  truftee  for  the  things  given  to  the  wife  previous 
to  the  nurriage ;  but  it  will  be  impoflijble  to  maintain  this,  be- 
caufe though  (he  had  an  abfolute  property  in  the  jewels,  lie*  by 
^  ifirtue  of  the  gift  before   marriage,  yet,  immediately  upon  tlic 
'  ttxrriage,  the  law  gives  them  the  hufl^and,  and  where  his  per- 
yfaial  eftate  U  not  fufficient  to  pay  his  debts,  a  wife  cannot  fet 

^"  *0  Sec  Smlfin  v.  Carhet^  f»/t.  3  vol,  369.     (2)  Norib^  v.  Not  they,  anu  79, 
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RinouT  V.      up  any  claim,  nor  can  I  pofllbly  confider  him  in  the  light  oJ 
Earl  of  ^^     truftcc  for  fuch  jewels  ( I ),  l^c.  as  were  given  previous  to  i 
marriage,  as  it  would  be  a  tfianifeft  prejudice  and  f raud  u| 
the  creditors. 

There  is  no  pretence  for  confidering  the  things  given  after  i 
marriage  as  the  property  of  the  widow,  but  fiie  ftiall  be  alloM 
to  be  a  purchafer  of  them,  at  the  value  fet   upon   them  by 
Mafter^  none  of  the  parties  opf^oGng  it  (2). 

The  Attorney  General^  upon  tlie  confideration  of  the  greatr 
of  the  debts,  fubmitted  it  to  the  court,  that  .the*  real  eft 
(liould  be  fold,  and  the  money  aufing  from  the  fale  applied 
a  courfe  of  adminiftration. 

The  words  6f  Mr.  Lewh*s  will  arc,  **  that  the  trufteesflioi 
•  *'  by  perception  of  rents  and  profits,  or  by  leafing  or  mortgagi 

**  the  fame,  raife  and  levy  the  faid  fums  and  legacies  ma 
**  payable  out  of  the  faid  lands,  amounting  to  30,000/.  a 
**  (houM  pay  the  fame  in  fuch  manner  as  is  therein  before  mt 
"  tioned." 

Lord  Chancellor. 
Debtf  and  lega-  Where  a  man  creates  a  truft  for  payment  of  debts,  and  c 
cies  arellya  wiu  clares  the  truft  of  that  term  to.  be,  by  perception  of  rents  a 
**'*7^b*  ^  **  plroBte,  or  by  leafing,  or  by  mortgaging,  to  raife  fufiicient  n 
tion  of  feaS^ind  ^cy  for  the  payment  of  his  debts,  it  reftrains  it  merely  to  a  p 
profits,  or  by  ment  out  of  rents  and  profits ;  if  it  had  been  a  truft  of  then 
M?n^  of  Sr"  ^"d  profits,  the  term  might  have  been  fold  for  the  fatisfaaior 
land  5  this  re-      Creditors  ( 3 ) . 

ftralns  it  merely 

to  a  paymeoc  out  of  renti«  and  the  court  cannot  decree  a  idle. 

Befides,  if  the  court  would  confent  to  decree  a  fale  of 
term,  people  are  not  fond  of  buying  a  term,  though  for  : 
years  •,  and   then  it  would  not  anfwer   the  end  proppfed, 
.      ,«  .     caufe  it  would  not  raife  a  fufiicient  fund  for  the  payment  of 
f  '^^  3     the  debts. 

Where  there  are  other  limiting  words  following  rents ! 
profits  in  a  truft  for  payment  of  debts,  I  do  not  remember  ; 
cafe  which  will  authorize  me  to  dircQ.  a  fale. 
Lord  HardwtcH  In  refpeft  of  feveral  difficulties  appearing  in  this  cafe,  ,as  v 
S'thTp'^M  i'  relating  to  the  intereft  of  the  EarJ  of  Plymouth  as  of  the  ere 
apply  for  a  pri-  tors  and  legatees  of  the  teftator,  Thomas  Leivls  5  Lerd  Ghana 
vate  ad  of  par-    rccommcnded  it  to  the  parties  in  the  mean  time  to  make  a  pro 

liament  to  obuin  i-       •        r  *     ^       c\      e  ^^  •  1  1      • 

a  fale  of  the  application  for  a  private  adt  of  parliament  m  order  to  obrai 
teftator**  real  fale  of  the  teftator's  real  and  leafehold  eftates,  or  fo  m\ 
^^^^  thereof  as  fliall  be  fufficient  for  the  fatisfaftion  of  the  fev( 

charges  thereupon  (4). 

•  (l)  A7^  Cuotfj/}  2/^ C«>^r's  cafe,  cited     Silk  v.    Prime^    ihid.    note.      Sed  ^ 
p9/t.  3  vol.  393.  Hughis  v.  D<,ulben,   2  Bro.  Ch/t.  Ref.  t 

(2)  Reg,  Lih.  B.  1740.  fol.  35.  (4)  Reg.  lid.  B.  174O.  fol.  35. 

(3)  So  Baib  v.  Bradford^  2  f^ef.  590. 
Lin^ard  v.  Derby,  I  Bro*  Cha.  Rep.  511. 


in  the  Time  of  Lord  Chancellor  Hardwicicjc.  jo6 


i/fibv  rerfus  Gale,  in  the  Paper  of  Exceptions^  December  16,    Cafe  96. 

1740. 

APcrfon  who  was  executor  under  a  will  was  likewife  a  ere-  ^  d^tor  leavei 
ditor  by  note  payable  on  demand  ;  the  queftion  was,  Whe-  ©n  deipandj  hu* 
I    tber  as  he  could  not  poflibly  make  a  demand  of  intereft  upon  execator,  thii 
;    limfclf,  he  fliall  not  by  the  equity  of  this  court  be  intitled  to  be  ^^^  J^  |^' 

I     aDowed  inUrcft.  tereft  fbr  it,  be- 

caufe  he  may 
turn  moaey  to  his  own  advantagey  whkh  is  coming  in  by  the  te^cor*s  aflett* 


i  For  the  plaintifF,  who  was  a  legatee  under  the  will,  a  cafe 
♦aschcdof  Hackmti  znd  Webber  in  1728,  before  Lord  Chief 
Jufticc  Eyrejj  where  an  adion  was  brought  upon  two  promiflbrf 
Aotes  payable  on  demand,  and  judgment  by  default,  and  a  writ 
«f  inquiry  of  damages  was  awarded,  and  intereft  given  by  the 
jury  trom  the  date  of  the  notes ;  the  judgment  upon  the  writ  of 
inquiry  was  fet  afide  for  this  rcafon,  as  intereft  is  not  due  upon 
promiiTory  notes,  unlefs  there  is  an  a£tual  demand  of  intereft; 
and  faid  by  the  court,  that  it  was  the  conftant  rutc  in  cafes  of 
tbis  nature,  at  nifi  prius  ( l}. 

Lord  Chancelloi.. 

I  do  admit  it  to  be  a  cafe  in  which  the  defendant  could  not 
recover  intereft  at  law,  becaufe  in  the  life-time  of  the  teftator  he 
made  no  demand  of  intereft,  and  fince  the  death  of  the  teftator 
ic  is  incapable  of  doing  it,  by  being  left  executor. 

As  an  executor  may  make  ufe  of  money  which  is  perpetually 
coming  in  by  afTets  of  the  teftator,  and  turn  it  to  his  own  advan- 
bge  (2)5  and  as  it  is  not  improper  for  an  executor  to  do  it  upon 
liis  own  account,  where  he  is  a  refponfible  man,  and  ready  to 
anfwer  legacies  and  debts  when  called  upon  \  therefore  I  do  not 
think  it  right  to  allow  intereft  for  the  note. 

(i)  Eai  V.  Thornbury^  3  P,  IF.   127.  Perkins  v,  Baynton^  i  Bro.  Cha.  Rep.  37J. 

«S'  Pofter  V.  Fofter,  2  Bro.  Cha.  Rep,  616. 

(^)  So    Chi*d   V.    Gib/on f    poft.    603.  LittUhaUs  V.  Ga/c^ne^  3  Bro.  Cha.  Ref, 

^ra^   HjrJUy  v.  Chaloner,    2  Vif.  85.  Ti*     Franklin  ¥.  Frith,  3  Bro.  Cha.  Rrp. 

^emti  V.   Bennet,    1    Bro*   Cha*   359.  433. 


'^yjms  and  others  vttiM^  The  Tork  Buildings  Company,  December      T  107  ] 
20,   1740.  ^J^^r4^  y^^^^'^^zkc)']. 


• 


H  E  Tork  Buildings  company  fet  up  a  deed  of  truft  of  the  s.  c.  ante  44. . 
cftaic  in  queftion,  which  at  the  hearing  of  the  caufe  was  Th^^'coart  onl 
•^brcd  to  be  a  fraudulent  conveyance  againft  the  plaintifFs,  removes  fraudu- 
lent conveyances 
^^^  ihe  way,  but  will  not  decree  profits  back  againft  the  original  debtor  and  owner  of  the  eftite, 
^^'^fmdtntt  Hti,  in  faTOur  of  judgment  crtditbrs,  from  the  filing  of  the  bill. 

V0L.U.  .  H3  who  ' 
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HiGGiKs  T.  ^ho  are  judgment  creditors ;  the  fubftancc  of  the  petition  no^w 

Bun.rih*Gf  ^^  behalf  of  the  creditors,  is,  that   as  the  court  have  declar^<f 

CoMfAMY.  this  deed  to  be  void,  they  are  intitled  to  an  account  of  profits 

yg^  ^ from  the  Terk  Buildings  Company  of  this  eftate,  who  hav^receiired 

c^'^y^^f^'^  thcni  pendente  Utf^  and  that  the  company  may  account  for  fuclr 

^     J2y^  pernancy  of  profits  from  the  time  of  filing  the  bill. 
^       ^^^j/    ^      Lord  Chancellor. 

/  /^^^^"^^^         ^^  ^^  ^^^  "^^  ^tii  for  the  conveyance  which  has  been  madebf 

'    ^^    /    ^  the  members  of  the  company  for  their  own  benefit,  the  plaindv 

?  frl^         ^  might  have  had  the  remedy  of  an  elegit  at  law,  but  tkat  would 

^/^ ft  "^^^^  intitled  him  only  to  a  moiety;  but   there   being  moiife 

^^,^,^^^  judgment  creditors  than  one,  gives   the  court  a   handle  to  dc* 

"/XZ/^^/ff^'  ^^^^  ^"  account  of  the  profits  of  the  eftate  from  the  time  of  Ad 

^f  •'^     ^^,  decree.  • 

A^\^/^/^'!./y/..\r     The  mod  lifual  cafe   in  this  court  is  a' judgment  creditor*! 

^  .  ^' i  coming  here  againft  an  heir  at  law  for  an  account  of  rents  and    - 

^/^t</f/n^//t^  profits  received  by  him,  being  confidered  as  aflcts  of  the  an* 

^  /  .   .     ^  ^  ceftor ;  for  if  he  brought  an  a£lion  of  debt,  he  would  have  judg* 

u*^^ffmJ*/tJ  mcntforthe  full  value  of  the  eftate,  and  tlierefore  the   comtt 

//f^^aJ^/^  ./'/^/^^^f  equity  make   their  decrees  conformable  to  the  judgments  at 

/^A  mflrtgigcc^^->^n  the  cafe  of  a  mortgagee,  where  a  mortgagor  is  left  in  pof- 
dfcree  for^n  a  -  ^^^'^"j  ^P^*^  ^  ^"^  brought  by  the  mortgagee  for  an  account  in 
•ount  of  rents  for  this  court,  he  ncvcr  can  have  a  decree  for  an  account  of  rents 
any  of  the  years  and  profits  from  the  mortgagor,  for  any  of  the  years  back  during 
Sffi"  o'f  t^  the  poffeflidn  of  the  mortgagor. 

mortgagor.  Suppofe  ihcre  is  a  truft-eftate  which  does  not  amount  to  a  frau- 

dulent conveyance  by  the  party,  the  ftatute  of  Frauds  and  Per- 
juries will  help  to  make  the  ell  ate  liable  to  an  execution  not- 
withftanding. 

I  do  not  know  in  the  cafe  of  fraudulent  conveyances,  that 
this  court  have  ever  done  any  thing"  more  than  remove  fuch 
fraudulent  conveyances  out  of  the  way,  nor  are  there  any  cafes 
that  I  can  find  of  decreeing  profits  back,  again  ft  the  original 
debtor  and  owner  of  tlie  eftate,  received  pendente  lite  in  this 
court,  in  favour  of  judgment  creditors  from  the  filing  of  the  bill, 
nor  any  inftancc  of  a  decree  for  a  fale  5  but  equity  follows  die 
law,  and  leaves  them  to  their  remedy  by  elegit^  without  inter- 
fering one  way  or  the  other. 

(1)  Vide  Stilcmam  v.  Afrduv:n^  pofi,  609. 


r  108  1  Humphry!  vcrtus  Moore,  December  1^9  1740. 

Cafe  98. 

Th«   h  T}J^R  curiam :  executors  and  adminiftrators  who  are  brought 

tors^afc  no* to""  '^  bcforc  the  court  for  an  account  of  aflcts  though  they  arc 
pay  cofts,  yet  not  to  pay  cofts^  yet  they  (hall  not  be  allowed  any,  becauie 
afi^^llyrbc!  ^^y  ^'^  fuppofed  to  rcimburfc  themfelves  any  charges  or  ex- 
caufe  they  are     pcnccs  they  may  have  been  at»  in  the  account  of  a  teftator's  01; 

fuppofed  tore- 

iujbar&  themfeivf  •  by  tK<  crc4it  they  oke  U  the  tccount  kept  by  tkcm# 

3  i&tcfUte'f 


/ 


m  the  Time  of  Lord  Chancellor  HAitDwkKt.  xo8 

btdbte's  dUte,  which  is  always  kept  by  executors  or  admixii-  Hvmprits  v. 
--"'■  ftntor$(i).  **^"- 

(l)/Wf    I    Eq.  Ah.    125.    note    {a),     poft.    126.     WUkins  v.  Hunt,    pofi,    151. 
Ui^mn  V.  Thiiwel/,  Hard,  165.    Samfys     Humpbtg^  r,  Mor/ep  poji,  408.     John/bn  r. 
^0:  r.:I   %Witfi9,  mtUt  80.      Hide  v.   Haywood^     Pcck^  ^Vef,  465.  ^>f.  3  vol.  773.  S.  C. 

Ziyrf  vcrfus  Iffil/iams^  came  on  upon  Exceptions,  January  13,     Cafe  99. 

r:::^  1740. 

MR.  jinnvell  by  his  will  in  1699  creates  a  truft  term  of  s.  c. Bam. Cha. 
twcnty-o»e  years  for  the  payment  of  debts  and  legacies,  *34. 
c:ii  and  declares  by  his  will  tliat  he  would  have  his  debts  and  lega-  •^*  ^v^^^*" 
del  paid  within  five  years  after  his  death.  '^txzZVxX 

^■crlB  year*  for  the 

iqnent  of  debts  and  legacies  to  be  paid  «rithin  five  Tears  after  his  deaths  and  by  a  codicil  devifcs  the 
6bk  eftates  cd  tnsftees  and  their  heirs  to  pay  the  wife  during  her  life  300 A  per  ann»  and  vnih, 
Aciiuplos  pcofiti  hiadebta  and  legacies.  The  ceftator*s  widow  did  not  die  till  1736  ;  the  queftion  was, 
Wktber  a  legatee  for  ao/.  and  a  fimple  contra^  creditor  for  76/.  91.  are  intitled  to  intcreft  upon  the 
Iqscj  and  debr»  and  from  what  time.  Lord  Hsrdwicke  bJd  that  interefi  en  the  legacy  hgun  t:r  the 
Bfirmim  rf thtjtvtntmn^  mwd  sUnued  htenft  m  tbt  d«bt  cmlyftvm ibt  t'uu  it  was  afcertaincd  ^y  the  Majler't 
ff¥t,  gad  nwJSrmtd'm  1717,  ^^ 

And  in  a  fubfequent  claufe,  he  declares  that  the  truflees  of       ^    ^  y/  ^ 
Acfc  eftates  upon  the  term  of  twenty-one  years  fliall  have  a     ^^^m^-^-^  ^ 
ymtt  to  leafe  or  mortgage  them  if  the  heirs  refufe  to  pay  thpir  ^ ^    X^^^^-***" 
dcbtSy  legacies^  and  funeral  expences,  till  the  debts,  kic.  arc  o^^ ^^ 

paid.  - • ^  ^^ 

By  his  codicil  he  devifes  the  fame  eftates  to  truftees  and  their 
heirs,  and  dire£is  tliem  during  the  life  of  his  wife  to  receive  the 
rents  of  his  eftate,  and  thereout  to  pay  to  the  wife  300/.  per 
annum^  and  with  the  furplus  profits  to  pay  his  debts,  legacies, 
and  funeral  expences  with  all  the  fpccd  that  can  be. 
The  teftatoi^s  widow  did  not  die  till  1736. 
The  queftion  upon  exceptions  to  the  Mafter's  report  was, 
"Whether  a  legatee  for  20/.  and  a  fimple  contraft  creditor  like- 
irifc  for  7</.  9/.  who  lent  part  of  it  to  the  tcftator,  and  paid 
die  reit  by  the  teftator's  diredion  in  difcharge  of  a  bill  of  funeral 
expences,  is  intitled  to  intcreft  upon  his  legacy  and  debt,  and 
front  what  time,  whetlier  from  the  five  years  after  teftator's 
death,  or  from  1717,  the  time  when  the  Mafter's  report  of  the 
fums  due  for  the  legacy  and  debt  was  confirmed. 

It  was  infifted  by  the  counfcl  for  the  truftees  that  this  was  a     f   icq  1 
dry  rcverfion,  and  that  there  was  no  fund,  if  the  eftates  had  been 
fold,  to  pay  debts,  legacies,  and  funeral  expences,  till  tlie  death 
of  the  widow  in  1736. 
Lord  Chancellor, 

This  queftion  arifes  on  the  will  and  codicil  of  Mr.  AnwelL 
In  favour  of  creditors  the  Court  would  have  conftrucd  the 
fubfequent  claufe  to  the  creation  of  the  truft  term  of  21  years, 
which  begins  with  ('^  as  touching  and  concerning  the  aforefaid 
"  lands  and  premifTes  devifed  in  truft,  iu  cafe  my  heir  (liall  re- 
f*  fuiie  to  pay  debts,  Cs'c.'')  as  a  charge  upon  tlxe  inheritance  for 

II  4  payment 


lop  CASES  Argued  and  Determined 

Llotd  y.     payment  of  debts,  legacies,  and  funeral  expences  ^  if  it  flood'  ^ 
WutiAMB.    it  does  upon  the  will  only. 

But  then  comes  the  codicil,  which  makes  a  very  great  altera, 
tlon ;  for  here  the  tellator  has  charged  thoie  very  eitatcs  witli 
annuities  to  the  wife  and  otlier  perfons,  and  afterwards  foUoipv 
the  claufe  relating  to  furplus  profits,  and  when  tlic  debts  are  £». 
tisfied  out  of  thofe  profits,  then  tlie  refidue  to  be  paid  to  fuels 
pcrfon  as  (hall  be  intitled  to  the  inheritance. 

This  cannot,  as  has  been  contended,  be  confined  to  the  fwr- 
plus  rents  and  profits  during  the  life  of  the  wife  only,  but  muff 
Jikewife  run  on  againfl  the  owners  of  the  inheritance  :  and  the 
Court  already,  by  a  former  decree,  have  determined  thcfc  pcnntSy 
for  it  dir^As  the  uimuities  to  be  paid  firft^  and  the  eilates  to  bq 
.  fold  for  payment  of  debts. 

The  prefent  qneftion  as  to  the  legicy  and  debt  carrying  in- 
terefl,  and  from  what  time,  will  fall  under  different  confidera*  ' 
tions. 

I  do  not  know,  though  it  may  found  oddly  in  a,  court  of 
equity,  whether  the  queftion  applied  to  the  legacy  does  not  comc 
out  to  be  the  cleared  cafe ;  for  as  it  is  a  general  legacy,  if  there 
had  been  no  time  limited  for  the  payment,  it  would  have  been 
due  within  one  year  after  the  death  of  the  teftator  with  intereft^ 
to  be  computed  from  tlie  expiration  of  the  year  ( i  ] ;  and  if  tlsc 
perfonal  edate  be  not  fuffictentj  the  reverfionary  eftate  i^' 
charged  witli  it. 

Indeed  if  a  legacy  is  given  out  of  a  real  edate,  and  exprebly 
.charged  upon  it,  there  might  have  been  a  confiderablc  quelUo0f 
whether  it  (hould  have  been  paid  till  die  real  edate  fell  in. 

The  next  quedion,  with  regard  to  the  legacy,  is,  from  whj^t 

time  the  intered  ihall  be  computed. 

[no]         A  legacy  does  in  it's  nature  carry  intered,  and  I  know  of  T^<^ 

A  legacy  in  Us    didinftiou  bctwccn  a  reverfionary  edate  and  any  other,  and  tl^^ 

nature  carries     timc  of  payment  of  iutcred  in  this  cafe  ought  to  begin  at  tt^ 

th«7is'no"dif-    expiration  of  the  five  years  according  to  the  direftions  of  tb^ 

tin^ion  between  wiU  (2). 

a  rcTcrfionary 

eftate  and  any  other. 

•  J   rr   J  .  I         Tlie  remaining  quedion  will  be  with  regard  to  the  debts  c-3^^ 
declared  he        ^ymg  mtcrelt,  and  from  what  time  it  luall  be  computed^ 

jcnew  of  no  ge- 

jk«xal  rule  tl^t  oi^  a  truft  created  for  the  payment  of  debts,  fimple  contract  ones  (haU  carry  inlereft  C  3/* 

A  debt  by  fimple  contrail  does  not  carry  intered  in  its  nur- 
ture, nor  will  this  court  dircft  it  to  be  paid,  but  then  it  i^ 
infidcd,  that  in  all  cafes  where  there  is  a  trud  created  for  paf^ 
mcnt  of  debts  in  general,  that  fimple  contract  ones  fliali  carrf 
intered ;  now  I  mud  own  that  I  do  not  apprehend  there  if 
iuch  a  general  rule  j  for  I  can,  upon  my  memory,  fay,  that  it  is 

{\)Mar:irUv.WeitenhaU,2P.W.26.  (3)  VifU   Barwell  v.    Parkfr,    %    T^ 

Btckfrd  V.  Tohin,   I  Fff^loZ,     Bilfinv.  363.      Bath  v.  Brad/orJ,    2   Fe/.   $g8. 

Saukdirs,   Bunh.  240.  Sfjirley  V.  Earl  FenprSy  I  Bn^  Cht*  Rf^ . 

(a;  Sec  H/afb  y.  Pi^ry,  pfi.  3  vcl.  4JI. 


/£>i.  ^n4  notes. 


a  fire* 


in  the  Time  of  Lord  Chancellor  Hardwicki?.  jt^ 

t  jfirquent  direfbion  in  this  court  for  the  Mafter  to  take  an  ac-  Lioyb  f. 
count  of  debts,  and  of  fuch  particularly  as  in  tlieir  nature  carry  W^^^*-***** 
btercft, 

Tlic  cafe  of  Car  r.  The  Countcfs  cf  Burlhigton^  1  Williams  11%,  simple  contrid 
was  a  tnift  crcateil  in  the  life-time  of  Richard  Earl  of  Burlington^  cpediton  ihall 
empowering  truftees  by  leafing  of  his  lauds  in  England ^u^\  Ire-  i/bond^u^ 
AffJto  pay  all  his  debts  which  ihould  be  owing  at  his  death.         ton,  and  be  aU 

lowed  out  of  tbe 
real  eftate  equal  to  what  has  been  ezluuftcd  out  of  the  pcrfoiuU 

When  a  truft  is  created  for  payment  of  all  debts  whatfoever, 
and  bond  creditors  fliall  cxhault  the  perfonal  eftate,  the  Court 
vill  direft  that  fimple  contracl  creditors  fliall  (land  in  the  place 
of  the  bond  creditors^  and  be  allowed  equal  to  what  has  been 
ahauftcd  out  of  the  perfonal,  from  the  real  clbate. 

Therefore  I  apprehend  the  reporter  has  been  deceived  ;  and 
this  cafe  is  not  rightly  taken  ;  for  it  fays,  "  if  the  perfonal  eftate 
"  is  not  fufficicnt  to  fatisfy  bond  creditors,  they  may  ilill  come 

*  b  to  be  paid  the  remainder  of  tlieir  debts  in  proportion  with 
•*  die  firaple  contraft  creditors." 

In  the  cafe  of  Maxnvell  v.  Wettcnhall^  2  jniliums  26  and  47^ 
it  is  laid  down  generally,   "  that  if  a  legacy  is  charged  upon 

*  lands  which  yield  rents  and  profits,  and  there  is  no  time   of 

*  payment  mentioned  in  the  will,  the  legacy  flrall  carry  iiitereft        ^ 
"  from  the  tcftator*s  death,  becaufe  tlic  land  yields  profit  fioai 

"  that  time." 

And  the  cafe  fays  further,  "  that  if  a  legacy  be  charged  upon 
"  a  dry  revcrfion,  hero  it  fliall  carry  interctt  only  from  a  year 
"  after  the  deatli  of  the  teflator,  a  year  being  a  convenient  time 
«  for  a  fale." 

But  tliis  does  not  determine  that  a  dry  rcverfion  will  be  liable 
to  fimple  contradl  debts  and  intercil  upon  them. 

Suppofe  a  fimple  contract  debt  ftiould  be  unliquidated,  has  it     [   HI  3 
crcr  been  determined  that  a  debt  of  tliis  nriturc  when  afcertained, 
ftall  have  relation  back  to  the  time  of  th^  ttftator's  death,  aivd 
carry  intcrefl  from  thence  ? 

Ilea  it  comes  to  this  queftion,  Whether  there  were  fuch 
tftatcs  as  yielded  annual  profits  over  and  above  the  payment  of 
annuities,  which  have  been  decreed  to  be  prior  charges,  and  to 
^c  place  of  the  debts. 

And  it  appears  to  me  by  the  Maftcr's  report  that  there  was  not 
'  »&rthing  left  after  the  feveral  charges  were  fatisfied,  diuing  the 
life  of  the  widow,  who  did  not  die  till  1736. 

It  would  be  going  too  far  to  fay,  that  where  a  man  creates  a  Whert  the  Uni 
■tmftfor  payment  of  debts,  that  all  debts  fliill  carry  intereft  tho*  J^o^l^ifi!^ 
ik  land  does  not  yield  annual  profits;    on  the  other  hand  it  aU  debu  win  not 
vook)  be  extremely  hard,  that  legatees,  viho  are  mere  volun- ^j^^'j^^^^^ 
ten,  (hall  have  intereft  out  of  a  reverfion  itfelf,   and  tliat  a  ^mcat  of 
Imple  coT|tra£t  creditor  fliall  have  no  intereft  at  all.  dcb». 

I4>rd  Chancellor  Nottingham  decreed,  tliat  where  a  man  ile- 
;  lifct  lands  for  payment  of  debts  and  legacies,  that  they  fliall  be 
|?Jiid  fori  p^Ju.  Lord  North  reverfjd  that  decree,  and  Lord 
k  Chancellor 
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w'tLi\  ^*     Chancellor  Jeffn'lcs  in  Gojlitig  v.  Dorney  made  the  fame  dec 
with  Lord  Nottingham,      x  Fern.  482. 

But  this  doctrine  has  been  exploded  fincc,  for,  as  my  Lf 
Nottifigham  faid  in  another  cafe,  it  M^ould  be  making  a  itian 
in  his  grave ;  and  it  is  now  the  tonftant  determination  that  ci 
ditors  fliall  be  preferred  before  legatees,  wliere  tlicrc  i&  not  fui 
cient  for  both. 

As  tlic  debt  in  the  prefent  cafe  was  not  liquidated  and  afc( 
tnincd  till  the  Mailer's  report,  which  was  confirmed  by  t 
Court  in  1 7 1 7>  1  fliall  allow  interefl  upon  it  only  from  tl 
time  (i). 

( I )  The  ftatcment  of  this  cafe  docs  not  1 5  8.     The  will  of  Mr.  JmvfU,  and  t 

appear   fully    in    the   Regi(ler*s    book»  proceedings   in  equity  thereupon  (ti 

though  the  decree  there  agrees  with  this  more  accurately  Aated  in  Barn.  Cba.  2; 
yeporc  of  it.     Reg.  LiB^  B,    1740.  fol. 


Cafe  100.    Scarborough  verfus  But  tony  January   14,  1740,  came  on  up 

Exceptions. 

S.C.Barn.Ch«.  y-^iOSTS   in  equity  arc  intircly  in  the   difcrction   of  t 
aVA  may  accc-  V^  Court  J  but  where  ihey  think  it  would  accelerate  a  decr< 
krate  a  decree,    the  Court  chufcs  to  poftponc  the  confideration  of  tlie  cofta  1 
^^  fthrcS^-"  ^^^  ^^^^^  comes  back  from  the  Mafter,  though  there  might 
fiderationofcofts  grcuuds  cnough  for  decreeing  coils  even  at  the  hearing  of  t 

tillacaufe  comes  caufe. 
back  from  the 
Mafter. 

£   1X2  ]  What  I  ground  my  direflion  upon  in  the  prefent  cafe  is,  t 

defendant's  giving  the  plaintiff  further  trouble  after  the  pi 
nounclng  of  the  decree,  by  intangling  and  perplexing  affairs 
much  as  poffible  fince  in  bringing  a  vexatious  bill. 
A  plaintiff  majr       The  proper  conftruftion  upon  fuch  claufes  in  a  decree  (tl 
where^rdefwd   *^  ^^^  defendant  ftiall  give  unncceffary  trouble  in  carrying  it  ii 
antgivcsunne-    execution)  is,  that  the  plaintiff  may  apply  to  the  Court  for  cof 
eeflaijtrouDlein  every  body  knows  that  the  cods  which  are  given  by  a  court 
^c?execui^nr  ^'^^  difmiffion  of  a  bill,  are  not  an  adequate  compenfation  for  t 
expences  a  party  is  put  to  in  fuch  a  vexatious  fuit. 

Cafe  I  or.    Champernoon  verfus   The  Borough  of  Totnefs^  January  15,  17^ 

came  on  upon  Exceptions. 


T  is  jtruc,  fiid  Lord  Hardwlcke^  in  general  that  a  peri 


Where  there  Is     ^  ' 

liounduiiesor       JL  Cannot  compel  another  to  fet  forth  by  what  title,  and  um 
uoit>  of  poffef-    whom  he  derives  his  cftates,  merely  bccaufe  his  lands  lie  n< 
muit  fct'^forth  "^  ^^  ^'^^  plaintiff's  *,  but  where  there  is  a  difpute  as  to  boundari 
h(>w  he  i&  in-    or  unity  of  poiTeflion,  there  a  defendant  muft  fet  forth  in 
titled.  anfwcr  how  he  is  intitled,  efpecially  when  the  defendant  has  1 

tliought  proper  to  demur  to  tliis  part  of  tlie  bill. 


m  die  Tune  of  Lord  Chancellor  Hardwicki.  f  i2 

Roberts  vtTi\x%  Kuffiny  January  15,   1 740.  Cafe  fo2. 

TTTHERE  this  court,  faid  Lord  Chancellor,  by  a  decree  S.C.Baw.Cha. 
\rV    give  diredions  to  a  Mailer  to  examine  accounts,  and  Apartyw^wit 
the  parries  arc  at  liberty  to  furcharge  and  falfify,  you  are  not  «t  liberty  to 
Bwdjr  confined  to  errors  in  fad,  but  you  may  take  advantage  JjJ/JJ^**^  "** 
Ibwifc  of  errors  in  law.  ,SeJej[J  wnfined 

Co  errors  In  h€t^  but  may  take  advantage  of  enron  in  law. 

Own  Roberts,  in  171 1,  made  his  will  to  the  following  efFeft.      y^  J^^ ^^^ 
I  give  to  my  fon  Tbotnas  Roberts  200/.  fecured  by  a  mortgage/'  ^^^y?^       ' 
athccftate  of  Mr.  Marriott  and  all  tlic  mefiuages,  lands,  aui^-«'<W|t-  •^-^^"^^^ 
tenements  for  fccuring  the  fame.  r^^*!^^^^-^**^-^^^ 

Lord  Chancellor,  ^  

Tiiis  intitles  the  dcvifec  to  the  principal  only  of  the  mort-  Adefifeofzoof.  JsU^ 
gage,  and  not  to  the  intereft  from  "the  time  of  the  execution  of  °^^*  nwwtgjge     j*r 
the  will,  nor  from  the  death  of  the  teftator,  or  anv  other  time  cip;U VnJy  ^''"'  *-^"™" 

I/a  man  give  three  hundred  pounds  due  upon  a  bond  by  his  A  gift  of  300/.  ^Z^l 
will,  this  docs  not  carry  the  intereft  incurred  in  the  life-time  of  n^car^th/^'>^j^-^ 
4e  teftator,  bccaufe  it  is  quite  doubtful  what  it  might  amount  intereft  incurred      ^S^ 
wto,  from  the  uncertainty  of  the  time  the  teftator  might  live »«  the  teftator't^^,^ 
after  making  his  will.  iife-tia^      j  /^^.  ^ 

Where  there  is  a  dcvife  in  cicprefs  words,  the  conftruflion  in    [1133   ^/ir 
tkis  court  is,  that   fubfequent  general  words  (liall  not  extend  A  devifc  in  ex.    )^fAi 
it  further   than   die   natural  meaning  of  the  preceding    <J"es  Sot'lxTcndcd  *b 

^^  do.  fubrc<iuent  ge- 

neral ones, 

^.  by  his  will  devifes  to  his  daughter  aU  goods  and  things  of  j^oneywiii 
^^  kind  and  fort  whatever  which  fliall  be  found  in  her  clofet  pafb  by  adevife 
•tthc  time  of  his  death :  the  queftion  whether  45  Los.  7  d.  in  *'^.'»"  go«<*»  *nd 
«»ncy  found  in  it  at  his  death  will  pafs  to  the  daughter  by  that  idX^creSc 

^ue»  devUee  has  a 

money  legacy  at  the  outfct  of  the  wiIL 

Lord  Chancellor,  ^  y^ 

If  this  will  had  been  conftrucd  ftriftly  in  law  or  equity,  I  ^^:?^t^  *s^  ^^**^ 

tm  of  opinion  it  would  not  have  carried  the  45  /.  and  7  J.  to  the  *' 

^oghter,  for  in  the  outfet  of  his  will  he  gives  her  a  money  1g-      ^^^^S^  ly, 

gacy,  which  muft  be  prcfumed  to  be  the  whole  he  intended  his  ^.  ,/7<t^^^^-/^ 

«baghter  by  way  of  money  legacy ;  befides  in  the  claufe  wliich  is 

in  (Ufpute,  eoods  arc  firft  named,  therefore  the  fubfequent  word 

Affjx  muft  be  confined  to  houfehold  goods,  and  what  is  of  the 

feme  fpecies  (i),  for  it  would  be  unnatural  to  extend  it  to  mo- 

BCy  i  a  dbfet  too  is  a  very  improper  place  to  refer  to  for  money, 

llie  teftator  would  have  certainly  mentioned  cabinet  or  bureau, 

•  any  other  thing  where  money  is  ufually  kept,  if  he  had  iiv- 

teded  a  further  bequeft  of  money ;  but  by  referring  to  a  clofet, 

it  it  reafonable,  to  believe  he  meant  furniture  only,  which  the 

daughter  made  ufe  of  in  tlie  clofet. 

^(l)9W«v/7v.  Perkins,  mtte  102.  104.    See  alfo  Mowe  v.  JUoon,  1  £r^,  Cba. 

At 
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RoifiiTi  ▼.        At  law  the  cofl«  follow  the  juftice  of  the  demand)  and  in  t] 

KurriN.      court  the  plaintiff  fhall  likcwife  have  his  cofts  (ankfs  circui 

K  ^^ul^oftT"  ftj«ncc8  arife  which  are  an  excufe  on  the  part  of  the  dcfendai 

feUow  the  juftice  whcrc  the  plaintiff  has  fuccecded  in  his  demand,  for  he  was  u 

jf  the  demand,   jg^  ^  ncccffitv  of  comiug  into  this  court,  or  he  muft  have  loft  ii 

Vide  poft.  400.  /  o 

money. 
A  biUmay  be         Bringing  a  bill  3  or  4  years  after  an  account  is  fettled  for  c 
wrtinan^ount  ^^^^  *"  ^^'  accouut,  is  not  too  long  a  time,  for  bills  of  thia  m 
chough  Cettied     ture  have  been  brought  after  a  much  greater  didance  from  tk 
ftr  three  or  four  fettling  of  the  account  ( i ). 

( 1 )  As  to  opconing  acconnts,  and  far-  tgj.  Ear!  Pomfret  v.  Lwd  Wlndfir^  2  Ft 

charging  and  hlfifying  them,  fee  Femon  482.      Pit   v.    ChdnumdUy^   ibid.    56 

T.  yaudry^  poJt»  1 1 9*  Barn.  Cha.  Rep,  Browml  v.  Mt-numlf  2  Bro.  Cba.  Rif.  6 
a8o.  305.  S.  C.     StnvJy,  Bridge,  1  /V* 

Cafe  X  03.  Januarj  19,  J  740,  the  laft  Seal  before  ifiAiry  Term, 

Apkamu(lf!rft  TTTHEREa  defendant  has  put  in  a  pica  to  the  plaintifl 
^l^^^^llT.  VV  bill  the  plaintiff  cannot  more  for  an  injunftion  to  ft 
liufc  t  plaintiff  the  defendant  from  proceeding  at  law  till  tlxe  plea  by  fome  mca 
can  have  an  itt*  or  Other  is  rcmovcd  out  of  the  way;  all  that  the  plaintiff  can  < 
wocecdingi  ai*^  IS  to  move  that  the  plea  may  be  accelerated,  which  tlie  Court  <i 
iim»  accordingly  by  ordering  it  to  be  fet  down  to  be  argued  the  ne 

day  of  pleas  and  demurrers. 

Cafe  104.  ^''^J  verfus  Cockerily  Caufe-petitions,  January  20,   1 740. 

S.C.  Barn.  Cha. 

*64.  A    Clerk  in  court's  lending  a  folicitor  money  to  carry  on 

who^ienii*  ^^*"  ^^^  C7i\xk  fliall  never  intitle  the  clerk  in  court  to  detain  t 
ney  to  the  fo-  Papers  of  the  client  as  a  pledge  or  mortgage  for  the  money 
ficitor  U  not  advanced  to  tlie  folicitor,  but  he  (hall  deliver  them  up  to  t 
SdrttUn^'***^  party  and  get  his  money  from  the  folicitor  the  bed  way 

clteiit*s  papers      Can     ( I }  • 
••  a  pledge. 

(1)  Vide  FarraxU  v.  Coktr^  2  P.  fF.  460.  Jacn.  2  Vef.  Z5.     Tayltrv.  Lcwis^  f 


3.  vol.  717.     JiK^/cn  V.  ButUr,  ffQft.  307. 


1^ 


Cafe  105.    Burton  verfus  MaUons,  in  the  Paper  of  Petitions,  January  s 

^740. 

8. c.  Barn.  Cha.  rip  HE  ftatute  of  5  Gfo.  2.  c.  25.  requires  «*  that  (upon 
A*  mi  'At  fa  ^  fidavit  of  a  perton's  being  gone  out  of  the  kingdom 
parifli  preVenu  "  avoid  being  ferved  with  the  procefs  of  this  court)  th^  (ropy 
anorderfcra  <<  the  Older  of  Chancery,  direfting  fuch  defendant  to  appear 
J^^^M 'being'  "  *  ^^"^'"^  ^*y  \!titrtm  to  be  named,  ftiall  within  14  days  af 
puUJAed  purftt-  **  fuch  order  made,  be  inferted  in  the  London  Gazette^  and  pi 
knttothc5G«».  «  lifhed  on  fome  Lord's  day,  immediately  after  divine  fcrvi 
t  ♦c^ilmw'*  "  i»  ^c  church  of  the  parifli  whcrc  fuch  defendant  made  ] 


in  die  Time  of  Lord  Chancellor  Hardwickb.  i  14 

K  tifud  abode  within  thirty  days  next  before  his  abfenting ;"  and    JJ^  """"^^  ^ 
ifthemlnifter  of  that  parlfh  prevents  its  being  pubUHied  as  tlie       ^'^'^^*^' 
ad  itfelf  is  filent^  nor  mentions  any  penalty  for  his  difobeying 
it,  lam  of  opinion  the  minifter  is  iiidi£biblc  for  the  contempt  of 
tbe  order  of  this  court. 

Murphey  yrtxixji^  Baldeijlotty  January  22 f   1740^  Cafe  io6* 

IP  t  perfon  applies  to  this  Cowxt  for  an  order  of  reference  to  s.c«Bars.C]u, 
a  Matter  to  tax  a  bill,  upon  an  undertaking  to  pay ;  and  the  *^^*     ^ 
perfon  who  obtains  the  order  dies ;  his  rcprefentatlve  (hall  not  of^^Vtv^Tf!^ 
rcfhrc  it,  but  upon  the  fame  terms,   the  undertaking  to  pay.  had  obtained  ja 
^2  C.  2.  c.  2%.  An  aclfor  the  hgUer  regulation  of  atlornies  and  °rf*"  ^**  ^.  *  . 
J'JlcUorfm  ^  only  on  an  mo- 

In  the  23d  fo£lion,  relating  to  bills  of  cods,  a  folicitor  mud  den^ng  topaj. 
learc  a  copy  of  the  execution  of  the  order  for  taxation,  and  the 
Miller's  report  of  the  fum  at  which  the  bill  is  taxed,  at  the  de- 
fendant's houfe,  or  it  will  not  bring  him  into  contempt  without 
fudi  fiervice,  for  the  vidt  of  parliament  does  not  alter  tlic  old 
method  of  proceeding  in  this  refpeft.  To  Mng  a  4c* 

Though  fereral  clerks  in  court  were  of  opinion,  that  an  at-  fendintintofai. 
Uclunent  wiD  go  forthwith  upon  non-payment  of  a  bill  raxed  tempttonan^r- 
ttulcr  an  order  of  chancery,  by  this  d£k  of  parliament,  yet  I  y^ muTicwta 
im  of  opinion  that  the  defendant  ought  to  be  ferved,  for  it  would  ^opyathwhouie, 
feabfurd  to  take  him  into  cuftody,  before  he  knows  what  the  ««<*  ^« '•^pof^  of 
mm  IS,  at  which  the  bill  is  uxed  ( i)«  the  biU  i&  t^ed« 

(0  This  cafe  b  more  fally  ftated  in  Barn*  Cha.  165.    Reg.  Lib.  B»  1740*  fol.  126. 

Elizahth  fTalJii,  an  Infant  —  —  Plaintiff.  Cafe  icj. 

Charfes  Hod/on,  and  Elizabeth  his  Wife         —         Defendants. 

7  AMES  Wallis,  an  inhabitant  of  the  province  of  rori,  died  S-CBam-dn. 
intcftate  in  December  1724,  and  at  his  death  left  iiiue  Tow^  y.JiKdicdintef. 
frj  IValliSf  his  only  child,  an  infant,  who  died  within  a  week  tau  17249  anJ 
after  his  father,  and  the  defendant  Elizabeth  his  widow  enfeint  J^^y*^"^  ^j  j^ 
vith  the  plaintiff,  who  was  born  the  22d  of  May  following.         a  week  a/'ter  j&ic 

liCher,  and  hi^ 
vift  t^frMf,  and  on  the  loth  of  Afiiy  Allowing  the  plaintUTwit  born ;  (he  is  iqtitled  to  her  i^are  oader 
ike  kia»  of  DUlribntioiu,  »  much  as  if  (be  had  cxUked  in  his  life-UAe. 

The  widow  took  out  letters  of  adminiftration  of  her  hufband's 
perfonal  eftate,  and  poffeffed  herfclf  thereof,  and  afterwards  in* 
termarried  with  Charles  Hod/on  :  the  bill  is  tliercfore  brought  by 
EM^abetb  J^u/tf/ againft  H$dfon  and  his  wife,  praying  an  account 
of  the  perfenal  eftate  of  Jftfffis  Waltis^  come  to  tiie  hands  of  the 
ddEendants. 

Ihifm  and  his  wife  by  their  crofs  bill  infift  tbat  Elizabeth^ 
■01  harmg  any  jointure  before  her  marriage,  was  by  the  cullom 

f  Ac  province  of  Tork  become  intitled  to  one  moiety  of  her  late 
1  James  WalUs*%  perfonal  eftate,  and,  under  the  ftarute  of 

DiitiibutiotiS) 
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WALLitn  Diftnbutions,  to  a  third  of  the  dead  man's  (hare;  and  that  li 
Bo0MK.  f^^  Towers  Wallis  was  intitled  to  the  other  two  thirds  of  the  di 
tributable  moiety ;  and  that  he  dying  inteftate  within  the  fa 
province,  and  without  Wife  or  children,  all  his  fharc  of  the  pc 
fonal  eftate,  by  virtue  of  the  ftatute,  came  to  the  plaintiff  JB 
tiiabcthy  his  mother ;  and  that  the  defendant  Elizabeth  Wallis^  lu 
being  born  till  after  the  deatli  of  Tovfers  Wallis  the  fon,  wa 
born  heir  to  her  father,  and  by  that  means  (lie  could  not  by  ih 
tuitom  of  the  province  of  Tork  take  any  part  of  his  perfoa 
eftate,  but  was  by  fuch  her  heirfliip  barred  and  excluded,  an 
therefore  pray  that  the  whole  perfonal  eftate  might  be  decreed  t 
the  plaintiff  Elizabeth^  the  wife  of  Hodfotu 
Lord  Chancellor, 

James  irallis  having  been  an  inhabitant  of  the  province  ( 
OTorky  and  dead  inteftate ;  his  eftate  became  devifeable  into  thn 
equal  parts  5  one  third  thereof  belonging  to  his  widow,  01 
third  to  the  fon,  and  the  laft  diftributively  according  to  the  fta 
of  22  fa*  23  CI  2.  r.  ip. 
r  X 16  3  '^^  queftion  therefore  in  thefe  caufes,  can  relate  only  to  d 
third  part  diftributable  under  the  ftatute ;  and  the  difpute  is  as 
Towef's  Wallis  the  fon's  fliare  of  the  diftributable  third,  wheth 
it  fliall  go  intirely  to  the  mother  Elizabeth  Hodfon^  or  in  moieti 
between  her  and  Elizabeth  Wallis  his  fiftcr. 

It  has  been  infifted  on  behalf  of  the  defendants,  that  Towt 
Wallis  dying  without  wife  or  children,  his  whole  perfonal  efts 
goes  to  his  motlier,  as  next  of*kin* 

And  on  the  other  hand,  the  plaintiff  in  the  original  cai 
claims  a  moiety  of  her  brother's  perfonal  eftate,  under  the  ft 
,  of  I  y,  2*  r.  ij*  /•  7.  the  words  of  which  are,  "If  after  t 
**  death  of  a  father,  any  of  his  children  die  inteftate,  withe 
**  wife  or  children,  in  the  life-time  of  the  mother,  every  bi 
"  ther  and  fifter,  and  the  reprefentatives  of  them,  (hall  hs 
•*  an  equal  (hare  with  her,  any  thing  in  the  laft  mentioned  ; 
•*  to  the  contrary  notwithftanding." 

To  be  fure,  it  the  plaintiff,  the  filler,  had  been  bom  bef( 
the  death  of  the  brother,  out  of  controverfy  (lie  would  have  be 
thus  intitled. 

But  the  doubt  is,  whether  (he  is  fo  Intitled  as  (lie  was  a  pc 

humous  child  i     And  I  am  of  opinion  it  will  make  no  matei 

difference. 

A  parent's  duty      It  has  been  admitted  that  the  debt  of  nature  which  the  fatl 

topwyideforail  owes,.to  provide  for  all  his  children,  will  extend  to  pofthumc 

extend  w'poi-  ones,    for  as  it  is  an  event  which  mull  happen  within  ni 

lnunottt  ones,     months,  no  inconvenience  can  arife  from  it :  but  tlien  it  is  < 

je£bed,  that  there  is  no  fuch  debt  of  nature  as  to  collaterals,  t 

brothers  and  fifters. 

Tkefc  is  no  de-       It  has  been  faid.  If  I  (hould  determine  in  favour  of  the  pla 

tennination  «n-  tiff  Elizabeth  Wallis f  it  w^uld  introduce  this  inconvenience,  ti 

;7.».thattSeb^f  *  pofthumous  child  of  the  half  blood  might  hereafter -be  h 

blood  (hall  take    able  to  take  (i) ;  but  though  it  has  been  long  fettled,  that ; 

ooually  withtht 

(i)  So  htmetiy.Marm^  l  Kef.  156. 


Ill  the  Time  of  Lord  Chancellor  Hardwickf.  i  id 

tea  of  the  half  blood  fliall  take  equally  with  the  whole,  WAttis  ▼. 
r  Ac  aa  of  C.  2.  commonly  caUed  the  llatutc  of  Diftribu-  «<»»««*• 
»  (ViJe  Smith  ver.  Tracy ^  hi  J?.  R.  i  Vent.  307.  316.  323« 
Uiwn's  ParU  Caf.  ic8.  and  2  Mod.  204.  let  I  do  not 
any  determination  as  to  tliis  point,  under  the  flatute  of 
2.  and  therefore  will  leave  tliie  point  unprejudiced  till  it 
arife. 

!th  regard  to  the  difference  that  has  been  taken  between  The  principal 
dlateral  and  lineal  fucceflion  \  to  be  fure  the  ♦  principal  and  *^"?'°'*  ^.^ 
ry  iiuention  of  this  ftatute  of  J.  2.  was  to  prefevve  the  tp  pwicnt  the 
of  the  father  to  his  own  children  in  a  reafonable  degree,  mother's  run- 
ot  to  let  the  mother  run  away  with  too  much  to  her  chil-  ?'"*  *\*y  *?* 
>y  the  fecond  hulband*  chUdren  by  afc- 

,  cond  huiband. 

3Ugh  it  IS  in  general  fettled,  that  the  fhares  vcft  immc-  That  the  fliaret 
r  upon  the  death  of  the  inteftatc,  and  holds  equally  in  of*the\w?tl^ 
and  collateral  fucceflion,  ( Vide  Palmer  vcrfus  Alicoty  3  Mi.d.  holds  equally  in 
'udgeon  verfus  Ramfderiy  2  Vern.  274.)  yet  notwithstanding,  lineal  and  coli^- 
been  determined,  that  there  is  an  exception  to  this  rule,  ^'^     "***   "*• 
cafe  of  a  pofthumous  child  ;  for,  in  EdnvarJs  verfus  Fr^e^    1*^^7  3 
It  is  faid,  a  diftributive  fliare  does  not,  in  all  events,  ved 
iflue  on  the  inteftate's  death,  becaufe,  if  there  be  a  .poft- 
is  child,  fuch  child  (hall  be  let  in  for  it's  fliare,  though  not 
at  the  inteftate's  death.     2  IVtns.  446. 

;  principal  reafon  I  go  upon  in  the  queflion  is,  that  the  A  chUd&f  <frwrf 
S  was  ;;;  ventre  fa  mere  at  the  time  of  her  brother's  death,  -^  ***'*  J^*  **  - 
•nfequently  a  perfon  m  rerutn  itatura^  10  that  both  by  tlx  ii  as  much  one, 
>f  the  common  and  civil  law,  ftie  was,  to  all  intents  and  a/J|'borninthc 
es,    a  childj    as  much  as   if  born  in  the  father's  life-  [j^^ "  ^  ^^* 

?,  As  to  the  common  law,  there  is  the  trite  cafe  of  an  This  court  wHi 
in  ventre  fa  mere  being  vouched  in  a  common  recovery;  8»nt  ai»  mjunc- 
lier  alfo  may  juftify  the  detaining  of  charters  on  behalf  jnfevourotdn*^* 
a  devife   to  him  is  good,  by  the  opinion  of  Treby  and  in^'"»t  in  ventr4 
,  in   Scatterwood  and  £Jgey   1   Saik.  22c).   a  bill  may  be  ^"^  **^' 
It  in  his  behalf,  and  this  court  will  grant  an  injun(flion  in 
our  to  (lay  walle,  2  Vern,  710%     Mttfgrave  verfus  Parry 

ry  body  knows  what  gave  rife  to  the  ftatute  of  C.  2.  of  The  contentMn 
•utions,  was  the  contention  between  the  common  law  and  common  law  ani 
clefiaftical  courts:  fee   a  very  good  account  of  this  dif-  ecdeliaiUcal 
a  Palmer  and  Elliot ^  .2  Mod.  c8.     CMrter  verfus  Crawley ^  ""r^»  f*^*^  "^*. 

'    J  ^  ,  -^^  to  the  Itituce  or 

49^-  Diftributioas. 

third  and  fifth  fcftion  of  the  ftatute  of  Diftributions  The  jurifaiai^q 
the  main  fcope  of  it  was  to  make  the  jurifdiclion  of  the  cluourt  mlde** 
iftical  court  more  extenfive,  than  is  allowed  by  the  com-  niore  extcnfive 

(W.  by  ^c  ft'^tuce* 

Bee  Burdet  v.  Ho/epwJ,  i  P.  fV.  486.     Beale  v,  Beale,  ihid.  245.     MilUr  v, 
a  /y.  85. 

2  In 
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WAiLiir.  In  2  U^mj.  441.  Sir  Jcfeph  Jehyll  {i^aits  at  large,  in  the  cafe  af 

oDsoK.       Edwards  and  Freeman^  die  occafion  of  making  the  ftatute  of  Dl/l 
^Lntoi^dbr  tribuiions;  and  1  now  take  it  to  be  fully  fettled,  that  this  zSt  is 
the  roiet  of  the  to  be  conilrucd  by  the  rules  of  the  civil  law,  and  the  ftatute  of 
tvnX  liwi  the     #1  y,  ^^  I  think  ought  tobe  conftrued  in  the  fame  manner ;  which 
•nadof  c*ond-    ^s  an  ad  of  continuance  of  the  ftatute  of  C.  2.  with  three  addi- 
imancc  of  the     ditional  chufes,  and  is  to  be  confidered  as  if  the  ftatute  of  C.  2* 
ftatttttot  C.  »•    jjj^^  jj^^j^  re-enacted,  ;ind  repeated  with  thcfc  claufes, 
£  'iiS  3         Secondly  J  As  to  the  thnl  law^  nothing  is  more  clear,  than  that     j 
this  law  confidered  a  child  in  die  mother's  womb  abfolutely  bom,     \ 
to  all  intents  and  purpofes,  for  the  child's  benefit.     Swinbmm     \ 
fuw  edit.  250  £^251.      Digefi,  lib.  I.  /i/.  5.  /.  7.      Jftflin.  hfi* 
lib,  2.  ///.  I'i^  de  cxkeradatione liberorutny  /.  itfeB.  X.  libm  5.  /i/.  2» 
de  incjjidofo  tejlnmento.  L%  6*  ' 

It  may  poiFibly  be  faid,  that  thefe  rules  are  only  laid  down 
with  regard  to  hneals,  but  you  will  fiod  it  there  equally  with 
regard   to  Ci^llatcrals,      Digejl^  lib.   32.   ///.  de  Legatis  et  JHei 
commifftSj  I,  9.     Digeftj  lib.  37,  ///.  9.     De  venire  in  pojfe/ftonem 
mittetido^    L    i*  /•    i*    2.       Lib.  38.    //'/•    8«       Unde    cognati^ 
I.  I./.  8. 
The  ciril  law         The  laft  paflage  in  the  Digejl  is  more  explicit  than  any  other  ^ 
jnikes  a  differ^  but  then  it  makcs  a  difference  between  a  child  in  ventre  fa  mere  r/» 
Temh!^^^  ^  ^'  ^^^  father's  death,  and  only  conceived^  the  latter  is  not  coa- 
jb  mere  in  effe,     fideied  as  having  any  relation  to  the  inteftate^  being,  according 
at  the  father's     ^o  a  term  made  ufc  of  there,  not  animax. 

death,  and  oply 
mmcoved. 

By  the  Roman  law,  the  having  a  great  many  children  of  one*lf 
own,  excufcd  from  the  guardianfliip  of  others  5  but  a  child  un- 
born was  never  reputed  to  excufe  a  father  froni  being  a  guardian, 
nor  amongft  the  number  of  the  trium  liberorum  \  but  this  no  way 
relates  to  the  prefcnt  cafe,    for   no  queftion  can   arifc   hcrC| 
but  what  makes  for  the  benefit  of  the  pofthumous  child,  and 
therefore  I  decree,    after  payment  of  the  debts  and  funeral 
cxpences  of  James  JVallis^  the  inteftate,  that  the  clear  furplus 
of  the  perfonal  eftate  be  divided  into  nine  equal  parts,  accord- 
ing to  the  cuftom  of  die  province  of  Tori^  and  the  ftatute  for 
diftribution  of  intcftatcs*  eilates,  and  diat  four  nindis  thereof  be 
confidered  as  the  (hare  of  Elizabeth  Hodfouj  and  be  paid  or  re- 
tained by  Charles  Hod/on  and  his  wife ;  and  that  four  other  ninths 
thereof  be  confidered  as  the  fliare  of  Elizabeth  JVallis^  and  aU 
lotced  to  her)  and  that  the  remaining  ninth  part  thereof  be  con- 
fidered as  the  <liftributive  fhare  of  the  dead  man's  part,  belong- 
ing to  Towers  Wallisy  deccafcd ;  and  order  this  ninth  ftiouid  fie 
divided  into  moieties,  one  moiety  thereof  to  be  paid  to,  or  re* 
taincd  by  Hodfon  and  his  wife  \  and  die  odier  moiety  dicrcof  to 
the  iufiint,  Elizabeth  Wallis  ( I  )• 

(1)  ^eg.  Lib.  B.  1740.  fol.  144* 


in  Ac  Time  of  Lord  Chancellor  Hakdwicke^  X 19 

Vernon  vcrfus  Vawdry^  January  24,  1740.  Cafe  io8« 

AN  originil  bill,  and  an  amended  bill,  are  as  one,  and  the  ^     -^ 
records  are  always  fixed  togetlier  5  but  where  the  amend-  Rep*  ^g^^  ^l     ^ 
jnentf  arc  fo  large  as  they  cannot  be  added,  then  tl)ere  is  a  new  niui.  //^^ 

ogroffrocnt,  and  the  parties  ought  to  be  mentioned  over  again,  ^***«*  *"*^^At J^ 
and  to  be  ferred  with  notice  of  it.  large  u  they  J-  /t^A 

cannot  be  adde4,     >^^ 
there  t  new  engroflment  ind  a  new  fenrice  on  the  partiej  it  neceflary.  jt--^ 

A  breach  of  truft  is  confidered  but  as  a  fimple  contrafl  debt,  Breach  of  tmft  ^^ 
and  can  only  fall  upon  the  perfonal  eftate  of  a  truttee,,and  the  xh^^^lfonliTr  J^^ 
pmicular  circumftances  of  a  cafe  ought  not  to  vary  the  rule  ( i ).  ute  of  a  tmaee.  -^ 
I  If  there  are  only  miftakes  and  omiffions  in  a  itated  account,  where  fraud  ^^  "^^ 
'  the  party  obje£):ing  (hall  be  allowed  no  more  than  to  furcharge  appeared  in  a  j^j'j 
andfalGfy;  but  if  it  is  apparent  to  the  Court,  that  there  has  ^ftySi^^A^*  /  J^^ 
keen  fraud  and  impofuion,  the  decree  muft  be,  that  the  whole  crcedtobcojen-^^^^ 
fluD  be  opened,  notwithftanding  it  was  a  ftated  account  of  23  «<*>  tho'ofij  ^j>^. 
jears  ftanding ;  and  Mr.  Richard  Vernon^  who  was  guilty  of  the  ^^^  ftanding.^^^/_ 
faaud,  is  dead  likewife  (2). 

(0  Cm  v.  Battman,  2  Vef.  19.     Bart-         (2)  See  ante  1 1 3,  and  Datufom  v.  Dav^ 
ht^^Ihdgrfen,  1  Ditm.  ^  £4^42.  /om,  I  vol.  1.  note  i. 

Barker  Ytrtas  Dumare/qi4f,  January  7^ ^  1 740*  Cafe  109. 

TH  E  plaintiff  brought  his  bill  for  a  difcovery  of  affets,  and  Barnard  Chanc. 
relief  againft  the  defendant,  as  adminiftrator.  *^P*  *77«  S.C. 

ITic  defendant,  to  give  preference  to  other  creditors,  confeffcs  ^^^^  ^ 

judgments.  prefentative  of 

an  inteftate  U 
faUof  to^Te  prefeaence,  by  confe fling  jodgments»  the  court  will  give  the  pUinti AT  leave  to  proceed 
It  lav  10  recover  judgment  with  a  cejfet  txteitw^  and  in  this  courts  for  a  difcovery  and  account  of  aileti. 

The  plaintiff  thereupon  brought  an  a^ion  at  law  for  the  fame 
demand  he  fued  for  in  equity.  " 

The  defendant  obtained  the  ufual  order,    that  the  plaintiff 
might  make  his  e}e£tion,  whether  he  would  proceed  at  law. 

The  plaintiff  now  moves  to  difcharge  the  order  of  election. 

Lord  Chancellor, 

The  plaintiff  (hall  not  proceed  in  this  court  and  at  law  at 
die  fame  time,  for  the  fame  demand  againft  executors  or  ad- 
fluniltrators  in  ordinary  cafes:  but  the  reprefentative  of  the 
ioteftate  feeking  to  give  a  preference  to  others  by  confeffing 
judgments,  diftinguifhes  this  cafe  from  the  ordinary  rule,  and  [  I20  1 
thcitfore  I  will  give  the  plaintiff  lea?e  to  make  a  fpecial  election, 
w.  to  proceed  at  law  to  recover  judgment  with  a  ftay  of  execu* 
&m,  and  likewife  to  proceed  in  this  court  for  a  difcovery  and  an 
Kcount  of  affets  (i). 

(1)  Rfg,  Lih.  A,  1740.  fbl.  193. 
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Cafe  ixo.  i^r//verfus  Lutwidgi,  Feiruaty  3,  1740. 

S.C.Bani.Chi.  T  T  18  charged  by  the  bill,  that  the  plaintiff  is  the  rcpre 
Vikwi  h  an  ad*  ^  tativc  of  the  latc  Mr.  Fell^  and  has  taken  out  adminil 
miaiibatkm  it*  tion,  and  by  that  means  intitled  to  a  demand  againft  the 
not  takea  oiit»  fendant }  ncitlier  the  tide  he  fets  up  objected  40t  nor  the 
logof^itUu!"  ininiftration  denied  by  the  defendant's  anfwer,  and  thercf 


yet,  if  piocartd  though  the  adminiftration  was  not  actually  taken  out  till  f< 

Wfoie  a  caofe     jin^g  ^ftcT  the  filing  of  the  bill,  yet,  as  the  plaintiff  has 
conci  to  a  Mar*  -..-  ."  _  *  ..•_ 


caofe 
"in  equity  it  curcd  it,  Ijefore  the  caufc  comes  to  a  hearing,  in  equity  1 


is  ibfficiene»  very  fufficient,  though  not  good  at  law,  becaufe  there  the 
•d^wifeatlvv,  fendant  may  crave  oy^r  of  the  letters  of  adminiftration  :  but 
defendant  mav  thmg  18  more  frequent  m  this  court>  than  where  a  plaintiff 
crave  90'  of  ^  a  right  to  a  diftributory  {hare,  and  the  adminiftrator  is  not  n 
J^Sdon/*"**   a  party  to  the  fuit,  to  order  him  to  be  brought  before  the  Mai 

and  the  bill  is  never  difmiffed  in  fuch  a  cafe  for  want  of  his 

ing  a  party. 

Cafe  III.  French  verfus  Baron,  the  fame  Day  ( x)» 

TIm  Cburt  can-     A   Bill  brought  by  a  refiduary  legatee,  for  fale  of  a  real  e(l 
aotdedareawiU  /\  purfuant  to  the  will  of  Arthur  Squire,  and  that  the  rcC 
iSfaleieanheir  at  *^'^^^  payment  of  debts,  may  be  paid  to  the  plaintiff* 
Uw  ii  not  CD  be        The  bill  fuggefted  tliat  no  heir  at  law  could  be  found,  w 

'  *r  ^•^ir^ '    ^  was  admitted  by  the  defendant's  anfwer. 

^lJ^j^^  g^y*^  Lord  ChamcilloA, 

/7.^    U^^ .     ^  /^  Ij^^  jl^g,.^  Ijg  a  fale  of  the  real  eftatc,  b»t  I  cannot  declare 
will  well  proved,  there  being  no  heir  at  law  (2). 

Though  there  is  a  private  agreement  between  a  mortgagee 
aot*aUow  a  ^^  mortgagor,  for  an  allowance  for  the  mortgagee's  troubl 
mortgi^  mofc  receiving  the  rents  and  profits  of  the  eflate,  yet  the  Court 
di^^^^KT-  "^^  carry  it  into  execution,  for  they  will  not  allow  him  any  r 
eftTnotwith-  *  than  his  principal  and  intereft  (3). 

binding  the 

aoitgagor  has  i^|rfcd,  be  ihaU  be  paid  ior  hia  tiDul>ie  of  Kccitiog  the  renti* 

(1)  The  poinu  here  reported  do  not  (3)  VUt  Somth»»  v.  lUckmire,  I  ^ 
tppear  in  the  Regifter's  book.  Reg.  Lib.  316.  Q^dfrty  v.  IVmi/om,  ffi.  3 
A.  1740.  foL  300.  5(8. 

(a)  Fideixi  Cairn  v.  M7^,  j-P.  PT. 
190. 


[  lai  ]  Harri/on  YCr{\x$  Harri/on,  February  1,  1740* 

Cafe  112.    TX/^^^^  ^  truftee  of  ftock  or  annuities  takes  upon  hi! 

W    transfer,  it  is  a  breach  of  truft,  and  the  ceftuy  que  trt 

this  court  will  be  intitled  to  an  election,  either  to  have  the  : 

vidual  fto«k  or  annuities  reftorcd  to  himi  which  ftood  in 

3  ^ 


Sn  ibc  Time  of  Lord  Chancellor  Hardwickb.  X2t 

name  of  the  truftee,  or  elfc  to  have  the  money  it  produced,  HAintoH  r. 
when  it  was  fold  by  the  truftcc  ( !)•  Hamhoh. 

(0  See  B0jlo{i  V.   BUtkemij^.    2  Bf.    /^.  159.     Earl  PvwUt  n  Herbtrt^  F^. 
Om.  M€f.  653.      H^aiti  V.  jn«rwo$d9    jun.  297. 

Gla/frtrtus  Onenham^  February  10,  I740t  Cafe  I13» 

A  Father  by  his  will  appoints  an  executor  durante  minore  s.C.  Ban.  Clka^ 
state  of  his  daughter,  and  that  (he  ihould  be  the  execu-  33** 
irix  when  Ihe  comes  of  age;    the  daughter,    turned   of   ^^%T^^^^^^ 
boaght  alone  before  the  court,  though  it  appears  in  the  caufe  age,  during 
diat  die  executor  durante  minore  state  had  coUcftcd  in  the  greatcft  2jl^>,}"^^"9^» 
jnrtof  the  pcrfonal  eftate:  the  counfel  for  the  plaintiff  infift  it  tdi^txlc^tot 
h  faffident  to  have  the  daughter,  becaufe,  being  of  full  age,  (he  JurAutg  mmon 
iscompleat  executrix  at  initio^  and  had  the  whole  right  of  repre-  f'*''»  ^*^,*«^? 

-        .*     7     «  or        has  not  colleded 

featation  in  her.  in  the  whole 

eftate,  he  muft  be  brought  before  the  Court. 

LoaO  CHANCEttOR,  /ih^^U^'^^^^^^^^^ 

This  bill  is  brought  by  the  reprefentative  of  the  teftator's  wi-  ^  ^^^  ^  -t  ^ 

dow,  for  the  fum  of  3090/.  charged  upon  the  whole  real  and  ^ 

pcrfonal  eftate  of  the  teftator,   for  her  benefit,   and  therefore  ^  -  A*^"»^ 

wn  muft  have  the  rcprefenutivc  of  the  whole  pcrfonal  eftate,  that  .^^^ '     •^ 

utbe  executor  durante  minore  state,  and  for  want  of  him  the  ^^^^^"^"^ 'JIa 

Ottfc  muft  ftand  over.  /5i«.C  .  «f  ^^ 

If  the  daughter  had  received  all  the  teftator's  perfonal  eftate  /^jCc^^'      ^  ^ 

feom  the  hands  of  the  executor  minore  state,  upon  an  account  ^^^v  "       ^ 

letwcn  them,  the  obje£kion  for  want  of  parties  had  been  over-  '•  •^^'***^''«*-f 

Heatbe  verfus  Heath,  February  11,  1740  (x).  Q^£^  iiju'^ 

IT^ILLIAM  Madgenvicie,  efq;  being  feifed  in  fee  of  the 
^  manor  of  Gayton,  made  his  will,  dated  Manh  7,  1721, 
<nd  derifed  the  faid  premifles  unto  Averilla  his  wife,  for  her  life, 
ttd|  after  her  death,  to  his  coufin,  William  MaJgetuicie,  his 
kilt  and  afligns  for  ever,  upon  condition  that  he  (hould  pay, 
«1  dut  the  premifles  ihould  ftand  charged  with  the  payment 
tf  40o/»  widiin  fix  months  after  the  death  of  Averilla,  among 
d  die  children  of  his  fifter,  Catherine  Heathe,  (hare  and  (hare 

In  April  1712,  the  teftator  died,  and  Averilla  made  her  will,  r  122  1 
iag  (cifed  in  fee  of  feveral  copyhold  mefluages  and  divers  free- 
loidsy  and  gave  her  faid  lands  and  meiTuages  in  truft  by  fale  or 
tetgage,  to  pay  all  her  faid  hufband's  debts,  and  gives  all  the 
^ifidae  of  the  money  arifing  by  fuch  fale  of  the  lands  and  pre- 
tHk^  copyhold  or  freehold,  and  all  her  perfonal  eftatCj  among 

(1)  Rig.  Lib.  J.  1740.  foLp  282. 
•  V  I2  all 
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M-ATH»  T.    all  jlie  children  refpcftivcly,  male  or  female,  of  her  brotl 
«'*■'"•      fiftcr  Heath. 

Some  years  after  the  teftator  and  teftatrix's  death,  a 
daughter  of  Caiherine  Heath  was  born. 

One  of  the  daughters  (living  at  the  time  of  making  tl 
and  at  the  feveral  deaths  of  the  teftator  and  tcftatrix  j  diet 
tate,  to  whom  her  father  adminiftercd. 

The  firft  queftion  was,  Whether  the  after-born  chil 
have  any  (hare  under  either  of  the  wills  ? 

The  fecond  queftion  was,  Whether  the  father  of  the  de 
Im\  Ante  1  vol  ^^"g'^^^^  ^^^^^  h'SLVt  a  fliare  under  the  will  of  Avcrilla^  or 
509.  '  ther  her  fliarc  furvives  ?  Vide  tlie  cafd  of  Greave  verfus  B<^ 

Share  and  (hare        Mr.  Jujlice  Parher.     A  queftion  that  was  made  upon  tj 
alike  has  been    ^j|]    ^ijether  the  words  (hare  and  fliarc  alike  make  a  tcna 

held  thcfe  200  *  .    .  .       .  .     '  •   1    , 

y^an  to  be  a  te   common  or  a  jomt-tenancy,  is  given  up,  and  very  rightly 
nancy  in  com-    has  been  held  thefe  200  years  to  be  a  tenancy  in  common 

The  words  of  the  fecond  will  arc  not  quite  fo  clear,  a 
are  pretty  clear  too. 

"  To  and  amongft  all  the  children  refpedivcly,  male 
"  male,  of  her  brother  and  fifter  Henfh^* 

I  ftiould  think  the  word  refpe8ive!y  would  feparate  the 
and  make  a  tenancy  in  common ;  for  notM'ithftanding  m; 
Chief  Jufticc  Holt  leans  fo  ftrongly  to  joint-tenancy,  yet 
of  equity  arc  very  far  from  favouring  it  fo  much. 


inoQ(i]. 


Lord  Chief 

Tuftice  Hok 

leaned  ftrongly 

to  ajoint-tenau 

cy»  but  courts 

of  equity  are 

far  from  favouring  it. 


Tlie  principal  queftion  is  as  to  the  after-born  child. 
Adevifccan  Jor  my  part  1  have  no  notion  that  this  devife  can  ha 

never  relate  to  t  relation  to  a  child  not  in  ejfe  till  lome  years  after  the  te: 
noftT^^dlT  ^"^  teftatrix's  deaih ;  it  may  as  well  be  intended  twent; 
fome  years  after  afterwards,  if  a  woman  is  capable  of  bearing  fo  long,  and 
aicftator's death,  make  great  confufion  by  unravelling  accounts  that  hav< 
fettled  fo  long  before  (2). 


(1)  See  Prince  V.  HejL'rit  antet  vol.  493. 

(2)  The  general  rule  in  cafes  of  this 
nature  feems  to  be,  that  where  the  devife 
or  gift  to  th6  children  is  general^  and 
not  limited  to  a  p  irtictlar  period,  then  it 
is  confined  to  the  deith  of  the  teftator. 
Korthey  v.  Burbage,  Free  Cha»  470. 
Heathe  v.  Htathe^  fupn^-  H»Jley  v.  Cha- 
later ^  2  Vef.  83.  IJaac  Y.  Ij'aac,  Amb. 
3l8.  I  Bro,  Lba.  Rep.  532.  S.  C.  cited. 
f7«fr  v.  Francis,  2  Brc.  Cha.  Efp,  658. 
hughts  V.  HugUs^  3  Bro  Cha  Rep.  3^2. 
434.  Hill  V.  iJapman.  ibid  391.  But 
where  fuch  devife  or  gift  is  10  one  for 
lifp,  or  where  the  diilribution  is  poft- 
p'iHcd  to  a  fuTure  time,  then  children 
b  Tn  during  the  life  or  bfforc  that  tiire, 
are  let  in.     Harding  v.  Gfynn,  4ntef  I  voL 


470.  Graves  v.  Bcvlf,  anfe  I  voi 
Haughton  V.  HarrifoUy  poji.  329, 
v.  Airej,  1  P'rf.  111.  Anorney 
v.  Cri/pin,  1  Byo.  Cha.  Rep.  3S6. 
greve  V.  Co/:grrve,  I  Bro.  Cha.  Re\ 
Devi/me  v.  Mello,  ibid,  537,  B 
y.  Karver,  Co'vfi,  309.  AnJr 
Partington^  3  Bro,  Cha,  Rep,  401. 
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■ncy  iu  com 


in  die  Time  of  Lord  Chanctllor  Hardwickb«  i  23 

As  to  the  point  of  the  father's  taking  the  fliarc  of  ihe  dc-    Heathiv. 

ceaded  daughter  as  her  adminiftrator,  I  am  clear  of  opinion      Heatjii. 

thai  he  was  intided,  and  that  it  (hall  not  furvive  to  the  brothers  S|;^^^^^ 
and  fiftersi  for  it  veiled  in  the  deceafed  as  her  feparate  and  in-  parate  an  eftate, 
dependent  (hare^  being  a  tenancy  in  common,  and  not  a  joint-  * 
tenancy,  according  to  the  aforementioned  conftruclion  of  tlic  ^onT 
Ifoiii  rtfpeBivelj  {i). 

( 1 )   Vide  Shepi>4nrd  v.  Gibhotis^  pofl,  44 1 .  444. 

The  lafl  feal  in  Hilary  Term,  Febrttary  12,  1740.  Cafe  ii5* 

A  Motion  on  behalf  of  a  defendant  in  a  caufe,  that  the  After  9  third 
plaintiff*  fliould  not  be  allowed  to  amend  his  bill  on  pay-  order  of  amend- 
ment of  twenty  fliUlings  cofts  only  by  virtue  of  the  laft  order  JJ^^i^wiU  be^^-"*' 
which  he  got  from  this  court ;  but  upon  cofts  to  be  taxed  by  a  lowed  cojIk  to  be 
mafttr,  the  Chancellor  would  have  granted  the  motion,  as  this  ^^^\^        Jh 
\rasthe  third  order  of  amendment,  if  it  had  not  appeared  \n"'^'^^^\^  '^J^ y 
tliis  cafe  that  the  laft  order  which  the' plaintiff  obtained  had'^^'*^'^"  /^^^e'-yC 
been  upon  terms^  and  with  the  exprefs  confent  of  tlie  defendant* 

Wcidan  vcrfus  fV//,    February   17,    1 740,   before  Mr.  Juftice    Cafe  116. 
Parkcry  at  tlic  Roihy  now  Lord  Chief  Baron. 

OAMUEL  Parhry  by  his  will  dated  the  30th  of  Sip/ember^  SamueiParkirhy 
^V7y  "  g^ve  tlic  funi  of  3000 A  to  his  father-in-law  Jokft  W'U gives 3000/. 
**  W/,  and  to  Elizabeth  Parker  his  wife,  upon  and  in  truft  to  put  pu^tout^cU- 
"  the  fame  out  to  intcreft;  or  otherways  upon  fomc  purchafc,  as  tcreft  or  on  a 
**  my  faid  truftees  and  the  furvivor  of  them  fliall  think  fit,  and  ^J^^*"'  *"? 
**  then  to  permit  my  faid  wife  to  receive  all  intcreft,  benefit  hit"wife^'to°re- 
••  and  profit  as  Ihall  accrue,  arife  from,  or  become  due  for  the  cei*«  the  intertft 
«  fame,  to  her  own  ufe  during  her  natural  life,  and  after  her  ^^j"/  **"""'"" 

tt  J       /•  ,-'91         >  7         .     •     J       •  /      f*    •  A        t        /•     f«  I'^c,  and  atccr 

"  deceaje,  to  divide  the  whole  principal  ivith  all  intereji  and  profits  herdeceafc  to 

"  tmmg  my  four  children^  Jhare  andjhare  alikey  and  the  furvivors  *^*v'**«  ^«  ^'*»ole 

••  4  them,  but  not  before  thcyfhall  ha-oc  refpeaively  attained  the  age  f„"crT^a^ong'" 

*  ^  one  and  twenty  years,  or  days  of  marriage^   which  fljall  firft  hufour  children 
••  happen  \  for  my  mind  and  intent  is,  that  if  any  of  my  four  ^^!^  ^^^iT' 

*  children  fhall  die  before  they  attain  their  age  of  twenty -one /xfrr/iTri^r/^fw, 

*  or  days  of  marriage,  that  his,  her,  or  their  fliare  fo  dying,  fliall  tut  not  before 

*  go  and  be  equally  divided  among  the  furvivors  of  them.'*         ^*da*"f  **  *^* 

riage. 
tmfmKeikt  plaiotift'^s  wife,  who  was  one  of  the  four  children,  attained  ai,  but  died  in  the  life* 
tiae  of  the  m;)tqer,  fo  tha:  the  dtvifion  of  the  3000/.  could  not  be  made  till  af:er  her  death  \  the  truf. 
iKtUdoui  chc  greateil  part  of  the  money  in  rhc  purchafe  of  freehold  and  copyhold,  and  lent  another 
|*teobood.  Mr.  Justice  PtfrJIrr  ^r//  this  noas  a  nnjied  wtertft  in  Conitancx,  and  that  yvrviverf 
■not  fach  as  fliould  be  living  at  the  death  of  the  child  before  21,  and  not  fuch  as  were  living  at  the 
falh  ef  the  Axnher  :  and  that  the  rej>rereQtati ve  of  Cotftanct  is  intitled  to  a  tburth  of  the  bond,  and  a 
|b«ik«i  the  whole  in  government  fecurities,  and  which  has  not  been  inrefted  in  land. 

Canjlanci  the  wife  of  the  plaintiff,  and  one  of  the  four  children     [  i  24  1 
rf  iamuel  Parker,  attained  her  age  of  21,  and  died  in  1737,  in 
Ik  life  time  of  her  mother,  fo  tliat  die  divifion  of  the  3000/. 

'  not  be  made  till  after  her  death* 

I  3  The 


124  CASES   Argued  and  Determined 

WiFDoit  V.        The  firft  queftion  was,  Whether  an  intereft  vefted  in  C 

Jiance  the  wife  of  the  plaintiff  and  tranfmiffiblc  to  him  as  her 

prtfcntative,  or  whether  it  is  to  be  coniidered  as  a  ccntingi 

intereft  during  the  life  of  the  niother^  and  not  tranfmiflible 

the  reprefentative  of  Conftana  till  after  the  mother's  death* 

The  truftces  after  the  death  of  the  teftator  laid  out  the  great 
'  part  of  the  3000/.  in   the  purchafe  of  freehold  and  copyhc 

•  lands  in  Stepney  and  RaUUffe  in  Middlefexy  to  the  ufc  of  t 
trufteesi  their  heirs  and  affigns  for  ever;  but  by  divers  dec! 
rations  of  truft  declared  the  purchafes  were  made  for  the  nl 
under  Samuel  Parier*%  will,  concerning  the  3000/*  the  refidi 
was  lent  to  John  Rob'wfon  on  bond. 

The  fecond  queftion  was.  What  the  nature  of  the  power 
that  the  truftees  have  under  this  «vill,  whether  they  are  ba 
truftecs,  or  whether  they  could  alter  the  nature  of  the  pr 
perty,  and  by  vefting  it  in  land  make  it  ceafe  to  be  money,  i\ 
go  to  the  heir  at  law  infiead  of  being  divided  in  equal  (har 
among  the  children. 

Mr.  Jujl'tce  Parker.  As  to  the  firft  queftion,  it  feems  ton 
very  clear  thaj  this  is  an  intereft  vefted  in  C  njlance  at  her.a] 
of  21,  and  the  -woxAs  furvtvors  of  them  in  the  latter  clau 
plainly  mean  fuch  furvivors  as  ftiould  be  living  at  the  death 
the  child  before  21,  and  not  fuch  as  were  living  at  the  dea 
of  the  mother  5  and  as  the  contingency  therefore  has  not  ha 
pened,  it  certainly  vefted  in  Cotifianc^^  and  will  go  to»  tl 
plaintiff  as  her  reprefentative  (i)« 

The  words  upon  which  the  point  in  the  fecond  quefti< 
arifes  are  equally  clear,  as  to  giving  a  power  to  them  to  lay  0 
the  300c/.  in  the  purchafe  of  lands  (2),  and  it  would  have  b© 
impt'^pcr  if  tuey  Lad  bought  only  a  term  for  years,  as  it  is  ale 
beneficial  property. 

I  do  agree  that  it  muft  be  taken  according  to  the  natural  meai 
ing  and  intention  of  the  teftator  at  the  time  ol  his  death  (3 
and  no  alteration  in  circumftanccs  afterwanis  can  tn-iiowtr 
truftct  to  vary  that  intention  j  but  I  am  clear  in  this  cafe  th 
the  truftees  have  purfued  and  not  a£l:ed  contrary  to  their  powci 

I   fee    no   difference  between  money  left  abfoiutely  to  tl 
pcrfon  himfelf  or  to  another  in  truft   for  him  \  it  equally  vel 
in  the  cefuy  que  trujl  when  the  contingency  happens  upon  whi( 
it  became  payable. 
[12     ]         'The  civil  lavj  has  made  a  diftinftion  where  a  legacy  is  charg* 
upon  land,  and  where  it  is  to  be  paid  out  of  a  perfonalty; 
the   former  if  exprclsiy  faid  to  be  payable  at  21,  and  wou 
veft  though  the  legatee  died,  before  chat  age,  if  ifluing  out 
perfonal  eftate  (4},  yet  in  favour  of  land  it  ftiall  (ink  into  t3 
land,  unltfs  the  legatee  ^Gl\xz1\j  arrives  at  21  ($)• 

I  do  not  know  what  grounds  this  Taw  goes  upon  in'makii 
this  diftinciion  between  a  legacy  vefted,  when  charged  upi 

(0  HeurtlejfV,  Mffw^  Amh,  621.  (5)    Piwfe  v.  Ahingthtt   smte  J  v\ 

(2\  So  Eariem  v.  Sarnidcs^  Amh.  241.  482.     Cpur's  note  to  Cbamd^  T.  7^ 

{\\yide  Cmbe  v.  C^mh,  fofl.  i8^  2  P.  /5^.  6 1 2*     Har.  Q$.  Ltti.  137. 

(4)  Scadman  v.  Palling^  foft,  3  vol.  427.  note  X  • 

— "^  |>erlofii 


b  the  Time  of  Lord  CbanceDor  HAitDWicn*  I2j 

l^erlbnal,  and  when  chargsd  upon  real  eftate,  but  it  is 'a  fet-    Wbsboiit. 
jtled  difttndion  now,  and  therefore  cannot  be  difpenfed  with        ^^^^' 
m  any  particular  cafe,  fo  as  to  let  in  the  reprefentative  of 
Ceafiance  to  a  fourtli  of  the  value  of  lands  purchafcd  by  die 
trullees. 

Mr.  Jujiict  Parker  declared  that  the  plaintiiF  is  incitled  to 
Aefum  of  37/.  lo/.  as  her  (hare  of  the  150/.  not  placed  out 
io  land,  together  with  intereft  for  the  fame  from  the  time  of 
tke  death  of  Elizabeth  Parker  the  mother  \  and  ordered  and  de<- 
Ottd  that  the  defendant  John  Fell  the  elder,  and  John  Fell  the 
jDonger,  do  pay  tlie  fame  to  the  plaintiff  accordingly.  And' 
ie  was  further  ordered  that  the  plaintiiPs  bill  as  to  all  the  other 
relief  fought  thereby,  do  iland  difmifled  out  of  court  (i). 

(i)  Re^.  Lih.B.  1740.  fol.  158. 


Warren  Terius  Stawell^  at  the  Rollfy  February  17,  174O,  be-    Cafe  117. 
fore  Mr.  Juftice  Parker. 

AN  objeftion  was  made  for  want  of  parties  upon  the  aft  of  A  creditor  briii|» 
parliament  oi  i  W.  isf  M.  c.  13,  againft  fraudulent  de-  ""^^^ 
Tifes,  that  the  heir  at  law  mud  be  before  the  court.  anient  devifet* 

agaioil  tbe 
afipiee  of  the  deviite  only,  the  heir  ar  law  it  a  ncceffitfjr  piity,  and  lor  want  of  him  the  caofe  ordered 
t»ibDdorcr(t). 

In  anfwer  to  the  objeftion  it  was  infidcd,  that  where  the 
creditor  comes  againft  the  alienee  of  devifee  it  is  not  neceflary. 

Mr.  Jiiftice  Parker  faid.  The  objeftlon  muft  be  allowed  :  it  IfanaAionac 
is  admitted  on  all  hands  that  if  an  a£lion  at  law  is  brought,  it  J*^  "ft^?!"^^ 
muft  be  both  againft  the  devifee  and  heir  at  law,  and  equity  i^ft  the  dcTi- 
follows  the  law  in  this  refpe£b  \    but  befides,  this  is  not  an  tu  and  heir  at 
alienee  of  the  devifee,  but  an  affignee  of  bankrupts  onlv  who  foj^^^^^jj^ 
ftands  in  the  place  of  the  devifee,  and  repr^fents  liim,  fo  that  in  this  lefpcO. 
ke  can  by  no  means  be  called  an  alienee. 

(1)  Gav^r  V.  H^aJe^  1  P.  JT.  99. 


Bie  verfus  Haywood^  tbe  fatne  day^  before  Mr.  Juftice  Parker.       [  116  1 

Cafe  118. 

A  Teftator  in  this  cafe  dire£ied  that  his  executors,  for  any  Notwithftanding 
jTX  expences  they  ihall  be  at,  (hall  be  allowed  their  cofts  out  a  teftator  direa- 
rf  his  eftatc ;  and  therefore,  if  there  had  been  only  an  error  in  ^^^^^y" 

egment,  1  (hould  have  been  of  opinion  that  they  fliould  not  expences  they 
^  ft  paid  cofts,  nay  even  if  there  had  been  no  proviGon  for  it  J*}}  J*  ^u^^d 
in  die  will  ( i ) ;  but  where  there  is  a  plain  fraud  in  executors,  as  ^^^^  c»fts  out^of 
'Aere  was  in  this  cafe,  (for  though  150/.  was  offered  for  the  hi*  eftatej  yet 
.jaod-will  of  a  houfe,  part  of  the  teftator's  eftate,  the  execu-  ^""fr.™* 
^s  icfttfed   the   perfon  unlcfs  he  would  promife  to  employ  this  cafe^in  th« 

executor^,  the 
(1)  Bumfbrey  v.  Moore,  miti  10&  SSkTawSt"* 

•^  1 4  them  ' 
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Hi»E  T.      them  in  the  way  of  their  trade  as  wine  merchants),  I  wiD  A 

Haywopd.    ^ygg  ^q{^5  againft  them  ;  for  this  is  a  diminiftiing  of  the  cftatt 

and  notwithftandine   the   tcftator's  dlre£tion  that  their  cofl 

fhould  come  out  ot  the  eftate,  he  cquld  never  mean  to  (av 

them  harmlefs  where  they  have  been  guihy  of  a  fraud  (i); 

(l)  Reg,  Lib.  A.  1740.  fol.  274.     FlJe  fflikinjv.  Hunt^  fofi.  151. 


Cafe  119.    Hathomthwaite   verfus    Ri/Jfel^    firft   fcal   after  Hilary  Tern 

February  18,   1740. 

S.C.Barn.  Cha.     A  Motion  for  a  receiver  to  be  appointed  by  this  court  t 
Kcp.  334,  /T^  colktl  in  the  money  ftanding  out  upon  fevcrai  fecuritic: 

ent*to  wkefSs  "  *"^  ^^^  ^^^  ^^  ^^^  aflcts  of  a  tcllator,  on  a  fupgcltion  that  tl: 
afTeu  ouc  of  the   will  was  obtained  by  fraud,  and  that  the  faulty  of  the  teilatc 

hands  of  aiexe-  jg  j,o\v  likcwifc  contcftinir  in  the  ecclefiaftical  court(l):  affida 
ctttor,  chat  he  is     .  ,  r    1  1         1         n  t 

notoianaiflucnc  vits  too  on  the  part  of  the  motion  were  produced  to  ihcw  th 

fortune,  as  I  ng  mean  circumltances  of  the  two  executors,  and  the  counfel  relio 

hiirS^irhM^'^      much  upon  the  cafe  of  Powis  verius  Andrews  (2),  where  upot 

pi    4  this  CO  -  a  like  motion  a  receiver  was  appointed. 

fidence  in  him 

«vithout  rrgvdiog  his  circiAffiilaaces. 

Lord  Chancellor  denied  the  motion,  and  diftinguiflied  it  froii 
the  cafe  of  Powis  and  Andrews ;  there  the  fraud  appeared  vcrj 
ilrong,  the  executors  too  were  not  related  to  the  tcftator,  tool 
out  a  probate  the  very  morning  he  ditd»  and  that  very  after- 
noon wafted  dud  imbeziled  large  fums  of  money  which  they  go* 
.   into  their  hands. 

But  here  it  is  widely  different;  there  are  very  ftrong  affida* 
vits  produced  on  the  part  of  the  defendants  10  prove  the  fanit] 
of  the  tcftator,  and  no  circumftances  to  (hew  that  the  execu- 
tors ufcd  any  unjuft  means,  or  prevailed  upon  the  weakncfs  o: 
the  teftator,  to  make  his  will  in  their  favour;  befidcs,  upoi 
the  very  face  of  it,  it  is  a  rational  will,  for  he  gives  away  hi 
cftatc  in  legacies  to  feven  of  his  neareft  relations,  and  has  pre 
ferred  the  executors,  who  are  as  near  of  kin  to  him  as  tb< 
plaintiff  himfelf,  by  making  them  rcfiduary  legatees. 
1^  127  ]  Nor  are  there  any  grounds  to  grant  this  motion  upon  th 
other  fuggeftions  of  the  executors  not  being  refponfible  fron 
their  indigent  circumftances ;  the  court  never  eileems  this  ? 
any  ingredient  to  take  the  affets  out  of  the  hands  and  care  c 
the  executors,  nor  will  even  the  ecclefiaftical  court  refufe  p«J 
fons  a  probate  becaufe  they  are  not  of  aiBuent  fortunes,  as  IO0 
as  the  teftator  himfelf  has  placed  this  confidence  in  thcT 
without  regarding  their  circumftances;  befides  too,  this  caC 
is  materially  different  from  Powis  and  Andrews  in  another  re 
fpc£l  *j  there  is  no  probate  here,  fo  that  as  the  bulk  of  the  tc( 

( 1 )  Sec  Montgomery  v.  Clariy  pofl,  378.     v.  PowtU,  i  Fef  zgOi   Morgan  v.  Barri, 

(2)  2  Bro,  Par.  Ca,  476.  S.  C.     See     2  Bro.  Chn   R§p.  1 2 1.    Brnon  n  Dm 
alfo  Tajkr  v.  Jlkn^  foft.  213.    Barnjley    bridge,  ibid.  321. 

tatoi' 


in  the  Time  of  Lord  Chancellor  HARDwxcxf  •  127 

tator's  cftate  is  placed  out  upon  fecurities,  the  executors  arc  not  Hhinto^itTUm 
tnmlcd  to  fiic  or  bring  any  anions  for  them  j  this  application     ^jCvltziH* 
too  is  not  til!  a  year  after  the  commencement  of  the  fuit  in 
the  ecclcilallical  coart  ^  for  thef^  reafons  his  lordfliip  denied  the 


xuotion. 


LoTvrh^r  verfus  Condon^  February  9,  1740.  Cafe  I20« 

CfHOMAS    Condon  made   his  will,   wherein  were  thefe  s.c. cited xVcf^ 
-*  words  :  45» 

Imprimis^  "  I  pve  and  bequeath  unto  my  daughters  Ifabella  3^"3.c.    ^^ 
^  Condon  VLVnX  Diana  Condon  the  fum  of  500/.   a-piece,  to  be  y^ 

**raifcd  and  paid  unto  them  and  each  of  them  immediately ^^j;^^^,.^^"^-*' 
"after  my  death  out  of  the  rents,  iflues,  and  profits  of  "^1  {^/jA^y^^*^ 
**  lands  and  tenements  in  Wold  Newton  Ballerwuke  and  ^^Z^^^^\^<gy  ^ 
^  thorpe  in  the  county  of  Torky  or  by  fale  or  mortgage  of  thzS^^!^'^'^^'  * 
**famc,  or  a  competent  part  thereof,  together  witli  intereft  ^"T  ^ 
"  for  the  faid  refpective  fums  after  the  rate  of  6/.  per  cent,  per c^^-^'''  ^^"^^ 
"  ann.  from  the  time  of  my  deceafe  until  the  fcveral  refpe£live  .  y  '  ^^  ^ 
"  fums  of  500/.  (hail  be  duly  paid  to  my  laid  daughters,  or/f^^^^^^ 
"  their  refpc'clive  executors^  admin  f/i  rat  on  or  aJ/ignsJ*  ^^^^^2^^p^«.^V 

"  Itenty  I  give  and  bequeath  unro  each  of  my  faid  daugh-  ^ 

"  ters,  the  fum  of  1000/.  to  be  rrifed  and  to  be  paid  unto  /^l^^^yK- -^ 
•*  them  feverally  and  refpcaivcly  immediately  after  the  dc-  y  y  \^. 
**  ccafe  of  my  wife,  out  of  the  rents,  iffues  and  profits  of  my^  ^-c^'  /x 
"  manors,  lands,  tenements  and  hereditaments  in  ^^^^^^^Z^h .j^A^J^^^,^  Ji^ 
"  in  the  faid  county  of  Tork^  or  by  fale  or  mortgage  of  the   'f^^^^  g^y  ^ 

"  fame,  or  a  competent  part  thereof,  together  with  intereft  for        ^^^  -= 

"  the  faid  feveral   fums  of    loeo/.   after   the  rate   aforefaid,        '^^'2St*y^ 

"  from  the  deceafe  of  my  faid  wife,  until  the  faid  fums  (hall  :^k-^^'^\/r^ 

"  be  duly  paid  to  my  faid  daughters,  or  their  refpective  e^ceca"      ^^^^ 

**  /W7,  adtmnijlrators  or  ajftgns  \  and   my  further  will  is,  that        C    ^^^^   ^ 

"  in  cafe  cither  of  my  faid  daughters  (liall  depart  this  life  be- 

"  fore  me,  then  the  furvivor  of  my  faid  daughters,  her  exe- 

"  cctttors,  adminiftrators  and  alfigns,  (hall  have  and  receive  all 

•*  and  every  the  fum  and  fums  of  money  lierein  by  me  before 

"  dcvifed  out  of  my  faid  lands,  to  be  raifed  in  the  manner 

"  herein   before  appointed ;    and  in  fuch  cafe  the  part  of  the 

^  lighter  fo  dying  Jball  not  ceafe  er  fink  into  the  eflate  for  the  be-* 

•*  nefit  of  my  heir^  but  fball  rentain  and  be  raifed  for  the  benefit  of 

**  my  furviving  daughter** 

Laftly,  "  I  bequeatli  all  my  chattels  real  and  perfonal,  and     [  iz8  ] 
•*  all  my  goods  moveable  and  immoveable,  and  all  my  per- 
**fonal   eftate  whatfoever,   unto  my  faid  daughters,   and  do 
•*  make  and  conftitute  them  executors  of  this  my  laft  will  and 
"  tcftament.     In  witnefs,  {sfr." 

The  teflator  died,  and  left  one  fon  Thomas^  and  two  daugh« 
^  Diana  and  Ifabella  t,  in  17 19,  after  the  death  of  the  tefta- 
tor,  Diana  inter niarried  with  Sir  William  Lotutber ;  Diana  died 
W  1736;  Anne  the  mother  died  in  the  year  following:  the 
|>tfetit  bill  is  brought  by  Sir  William  Lavftber  againfl  Tho^ 

tnas 


128  CASES  Argued  and  Determined 

Vmrnwrn  ?.    fnas  Condon  and  Ifahella^  who  has  intermarried  with  ] 
Cqib^v.      in  order  to  hare  the  fum  of  one  thoufand  pounds  n 
in  the  will  raifcd  out  of  the  eftate,  wliich  was  thereb] 
with  It. 

Lord  Chancellor  faid  his  opinion  Mfas  that  the  looc 
to  be  raifed  :  he  owned  it  was  very  true,  that  there  is 
biifhcd  and  fixed  diftinftion  between  legacies  charged 
perfonal  eftate,  and  legacies  upon  the  real  ( i )  ^  and  th* 
would  have  been  clearly  a  vefted  legacy  in  cafe  it  \ 
chargeable  upon  the  perfonal,  yet  it  is  not  fo  clear  a 
is  chargerWe  upon  the  real  cftatc ;  but  ftill  there  is 
ground  to  fay,  even  in  the  prcfent  cafe,  the  legacy  is 
one,  and  the  plaintiff  intitled  to  it. 

The  words  of  the  will  are  in  this  manner :  *'  I  giv( 
**  queath  to  each  of  my  daughters  the  fum  of  looc 
•*  raifed  and  to  be  paid  unto  them  feverally  and  rei 
•*  immediately  after  the  deccafc  of  my  wife," 
It  hat  been  de-        So  that  it  is  a  gift  immediate  to  the  daughters,   th< 
urmined,  where  indeed  to  be  raifed  till  after  the  death  of  the  teftator's  v 
Lnd'dependTon  ^^^^  mentioned  in  the  will  is  not  annexed  to  the  fubl 
two coatingen-    the  legacy^  but  to  the  payment  of  it;    and  confeqi 
*^h  ****d?h^*  ^'^*^  ^^^  httn  a  legacy  chargeable  upon  the  perfonal 
kippen,  the  ic-  would  have  been  clearly  a  vefted  one,  and  tlie  plain tif 
$acy  (hall  be     to  it ;  but  this  is  chargeable  upon  the  real ;  it  muft  I 
wile* .  the     ft-  *^^^  '^  '^  equally  an  eftabJifhed  rule,  that  where  a 
poning  the  time  given  of  this  fort,  though  the  time  mentioned  in  th 
«f  j«)mentof  A  annexed  to  the  payment  of  it,  and  not  to  the  body 
Swing  to  the"  ftancc  of  the  legacy,  yet  in  general  fuch  legacies  fha 
drctt^nftaace  of  raifed,  where  the  legatee  dies  before  the  time  of  pay  it 
the  teftatmr*t       ^jg  jg  f^  ^qxq  cfpecially  where  a  Jegacy  of  that  fort 

cftate*  and  not     ,  ^  i_  •  l/i       r  i.*     •     .t. 

to  thecireum-  by  way  of  portion :  but  notwithltanding  this  is  the  gen 
ilancet  of  the  yet  the  principal  ingredient  which  has  given  rife  to  i 
l2t*fo^SKm^a"  trine  has  been,  that  the  poftponing  the  payment  of  tl 
«afe  for  a  lega-  has  appeared  to  have  arifen  from  circumilances  on  th( 
tfs  finking  into  the  legatee,  as  her  attaining  the  age  of  2 1  or  marriage  : 
i^re  die  K>ft,  ^^^  legatee  had  died  before  the  time  of  payment  of  th 
^ing  the  pay*  tliis  court,  wliich  favours  the  real  eft^te,  have  confide 
pientofitha*  j^jg  light,  that  there  is  no  occafion  it  (hould  be  raifed, 
•ri^enlrom  ci*^*  'Y  dying,  who  was  in  the  immediate  pontemplation  of 
^umftinccs  on  tor ;  but  where  the  poftponing  the  time  of  payment  of 
U^ltt^^^^  has  been  owing  to  the  circumjlance  of  the  teftator's  ej 
An  "inference  not  to  tlie  circumjlances  of  the  legatee  (a),  that  is  not  fo 

nay  be  drawn  in 

die  plaintiiF*s  fivour  firom  the  dirtAion  that  the  legacy  IhaU  be  paid  to  the  daughters,  or  tk 

gxecutarSf  admittiftratorSf  snd  a^mt^ 


(i)  Sec  Mr.  Cox^s  note  to  The  Duke  rf  Sherman    v.    Calllns,    poft,    3   ' 

Chandos  V.  Talbot^  6lZ«  Hodgfon  V.   RaiVjOn,   1  f^ef.  44. 

(a)  This  principle  has  been  acknow-  Ttckener^  Amb,  703.     1  Bro,   ( 

ledged  by  the  following  cafes.     Butler  y.  120.  S.  C.     TunJiaU  v.  Brack 

J)uMcombe,  I  P,H^.  4i7'     Pifjield's  caCe,  167,       i    Bro.  Cka.  Rep.   la. 

2  P.   *f^.  513.      Hutchim  V.  Foy,  Com.  Da^^vfin  v.  Killet,    I  Bro.  Cha.  i 

J?r/,  716.     £//;«  V.  Manccck,  fcjf,  507,  Qarkt  v.  /fo//,  1   Bro,  Cia,  1 


in  di#  time  of  Lord  Chancellor  HiUDViccc.  1 29 

tafe  to  finrour  the  IsgaLcfs  Gnking  into  the  eftate,  as  the  other  towTnzt  y* 

is-,  though  his  Lordftiip  faid  he  did  not  know  but  that  the  cafes     ^^^^9^* 

have  gone  fo  &r  as  even  there  in  fome  inP.ances  to  allow  of 

their  (inking  into  the  eftatc :  it  has  been  determined  that  where 

a  legacy  charged  upon  land  depends  upon  two  contingencies, 

ifld  one  of  them  doth  not  happen,  the  legacy  ihall  be  raifed  ^ 

die  cafe  of  King  and  Withers^  Prec.  in  Cb.  348.     However,  in 

the  prefent  cafe  it  is  clear  upon  the  penning  of  the  bill  that  the 

intention  of  the  teftator  was,  that  the  legacy  in  queftion  ihould 

be  raifed  in  favour  of  the  plaintiff;  here  1000/.  is  given  to  each 

of  the  daughters,  with  intereft  to  be  computed  from  the  death 

of  the  teftator's  wife ;  no  argument  can  be  drawn  from  the  cir« 

comilances  relating  to  the  intereft,  for  it  was  natural  to  give  a 

diredion  about  that  in  the  manner  it  has  been  done ;  but  then 

the  will  goes  on  and  dire£ls  that  this  legacy  Jball  he  paid  to  the 

iaugbters^  or  to  their  refpeBive  executors ^  adminijlrators  and  ajjigns : 

and  fomething  may  be  inferred  from  thence  in  favour  of  the 

plaintiff. 

It  has  been  fatd,  that  the  ufe  of  this  claufe  might  be  only  to 
.  iliew  the  teftator's  intention  that  if  the  daughters  furvived  the 
modier,  and  afterwards  died,  the  legacies  (hould  be  pai^  to  their 
teprcfentatives  5  but  if  that  was  the  meaning  of  the  teftator,  the 
inicrting  this  claufe  was  very  imneceflary ;  for  if  the  daughters 
furvived  the  mother,  there  could  be  no  doubt  but  that  the  re- 
prefentatives  of  them  would  be  intitlcd  to  the  legacy  of  courfe. 

The  ufe  of  this  claufe  fcems  rather  to  flicw  the  teftator's  in-  Th«  claufe  <» 
tcntion,  that  if  the  daughters  died  in  the  life-time  of  their  mo-  J^J-j^,-^"* 
dicr,  and  after  the  teftator's  death,  tliat  the  legacies  (hould  be  principally 
paid  to  their  reprefentatives.     But  his  Lordfhip  faid  he  did  not  founded  hit 
reft  his  opinion  upon  this  claufe  in  the  will  j  the  claufe  that  he  Sfreaion^*'»t*if 
foanded  himfelf  principally  upon,  was  the  following :  and  my  one  d  lughter 
funher  will  is,  «  that  in  cafe  either  of  my  faid  daughters  (hall  ^  ^^""'^  ^» 
**  depart  this  life  before  me,  then  the  furvivor  of  my  (aid  daugh-  n#t  finit  into  th« 
"  ters,  her  executors,  adminiftrators  and  a(rigns,  (hall  have  and  «ilatc» 
''  receive  all  and  every  the  fum  and  fums  of  money  herein  be* 
**  fore  by  me  devifed  out  of  my  faid  lands,  to  be  raifed  in  the 
"  manner  herein  before  appointed ;  and  in  fuch  cafe  the  part 
*  of  the  daughter  fo  dying  (h^ll  not  ccafe,  or  (ink  into  the  cftate 
"  for  the  benefit  of  my  heir,  but  (hall  remilin  and  be  raifed  for 
**  the  benefit  of  my  daughters.'* 

It  has  been  faid,  that  the  contingency  upon  which  this  claufe  [  J30  J^ 
^F  the  will  was  to  take  effe£l  has  not  happened ;  but  it  is  plain 
^hzt  the  teftator  had  in  his  view  a  certain  cafe  wherein  the  lega- 
^  flicttld  not  fink  into  the  eftate :  that  cafe  nvas^  the  event  of 
either  of  the  daughters  dying  in  the  life-time  of  the  teftator, 
'^nd  if  even  in  that  cafe  the  teftator  defigned  that  the  legacy 
Qiottld  not  (ink  into  the  eftate,  a  much  ftronger  reafon  is  there 


Kemp  If.  Drjt   1  iro,  Cka.   "Rep.  Morgan  v.  Gardiner ^  ihid.  193.     Dodfon 

laOt  note.     Godwim  ▼•  Mtmdayj  1  Bro.  v.  Haj,  3  £ro.  Cka.  Rep,  404.     Sm^k  v< 

Ck.  Rg^.  191.     Pawfy  ▼.  Edgar,  iHd.  Partridge^  Amb.  z66. 
^l•     Jbmfjm   T«   thvit   iHd.    193. 


I3«  Cases  Argued  and  Determitie<{ 

towTH««  ▼.  to  infer,  that  he  did  not  defien  it  fliould  when  the  daughter  fiu 
^^''••*-      vivcdhim. 

This  claufe  is  a  plain  indication  of  the  teftator's  dcGgn,  ths 
the  daughters  (hould  have  thii  legacjr  at  all  events,  and  that  i 
(liould  not  depend  upon  the  accident  of  their  dying  in  the  life 
time  of  their  mother ;  it  has  been  faid,  that  if  the  tcftator  hai 
been  afked  at  the  time  of  making  his  will,  whether  in  fuch  ai 
event  as  has  happened  he  would  have  the  i  coo  /•  legacy  raife< 
for  the  plaintiiF^  he  certainly  would  have  anfwered  that  he  wouU 
not. 

But  fuch  manner  of  arguing  by  afking  a  qucflion  of  this  fort 
Is  a  very  uncertain  one :  thofe  that  make  the  queftion,  ani^e 
it  themfelves,  and  give  fuch  an  anfwer  as  feems  for  their  purpofc 

But  if  this  queilion  had  in  reality  been  alked  the  teftator,  hi^ 
Lordlhip  faid,  he  fliouid  have  thought  it  much  more  probable, 
that,  under  the  circumftances  of  the  prefent  cafe,  the  teftator 
would  have  anfwered  that  liis  meaning  was,  that  the  plaintiff 
fliould  have  this  legacy. 

The  plaintiff*  married  this  lady  in  17 19,  (he  did  not  die  till 
1756,  and  it  would  be  a  reufonable  thing  in  itfelf  that,  under 
fuch  circumftances  the  teftator  (hould  intend  chat  the  plaintif 
ihould  have  this  legacy ;  and  Lord  Chancellor  decreed  the  1000/. 
(hould  be  raifed  for  the  plaintiffs  out  of  tlie  eftate  charged 
with  it  (i). 

(1)  Rtg.  Lib.  B.  1740.  fol.  150, 


Lowther  verfus  Condon^ .  June  6,  1 74 1  • 

THIS  caufe  was  brought  on  again  by  the  defendant  on  a 
petiton  of  re-hearing,  when  the  Attorney  General  of  coua-- 
fel  for  him  cited  the  following  cafes :  Pawlet  verfus  PawleU 
7,  Vent.  366,  367.  on  a  fettlcment.     Hall  verfus  Terr9,  (fee  my 

1  ft  voL  of  Rep.  502.)  M,  ST,  1738,  before  Lord  Hardvjiche. 
Bradley  verfus  Powell^  before  Lord  Talbot ^  May  1736,  on  a 
fcttlemenr.  Butler  verfus  Duncomb,  2  Fern.  760,  Brtnvt^ 
verfus  Berkley i  M.  T.  1728.  Duke  of  Chaudos  vcrfqs  3j/ft^# 
%  Will.  609.  Prowfs  verfys  ^bingdon^  1738.  (fee  njy  ift  vol» 
of  Rep.  482.) 

The  cafes  cited  for  the  plaintiff  were  King  verfus  Witherr^ 
Prec.  in  Chan.  348.     £q.  Ca.  Abr^  1 12.     Brtiln  verfus  Bruin ^ 

2  Fern.  439,  Pitjfield^s  cafe.  2  JFill,  513.  fFilJon  verfus  S/fn- 
fery  before  Lord  King^  aflifted  by  Sir  Jofph  Jekyll,  1732.  AU' 
iw  verfus  Hiccoch  July  i737»  (fee  my  ift  vol.  of  Rep.  500. | 
Carter  verfus  Bletfoc^  2  Fern.  6 1 6. 

The  cafe  of  Bradley  verfus  Powell  (i),  being  much  relied 
upon  by  the  defendant's  counfel,  was  ftatcd  more  ful>y^  and  Is 
as  follows : 

(0  Ca.  Temp.  Talb.  103.  S.  C.     Jn    w/Vi^  exprcflcs  his  df  fapprobation  of  this 
the  cafe  of  TunJitdN.  Btacien,  Amb,  167.     cafe  of  Bradl^  v.  P^JicU. 
I  Bro.  Cha.  4C^.  1 24.  S.  C.    Lord  Hard* 


In  the  "Hmc  of  Lord  Chancellor  Hardwicke.  i  ^  i 

John  Powell  tenant  for  life,  remainder  to  Henry  his  cldeft  fon  Lowthee  v. 
in  tail,  b7  recovery,  ^c.  fettled  the  eftate  to  the  ufe  of  John  the  ^^^'''^^^^ 
fadicrfor  life,  as  to  part,  remainder  to  trullccs  for  200  years, 
upon  truft  to  raife  1 100  /•  for  Richard  the  fecond  fon,  to  be  paid 
him  within  fix  years  after  the  death  of  yohn,  or  as  (bon  after  as 
the  fame  could  be  raifed,  and  in  the  mean  time  intereft  from 
the  death  of  John  the  father,  for  and  towards  his  maintenance^ 
lemainder  to  Henry  the  eldcft  fon,  for  life,  remainder  to  his  fit  ft 
and  other  fons  in  tail. 

Richard  tlie  fecond  fon  attained  his  age  of  45,  and  died  in  the 
Bfcof  his  father,  greatly  in  debt,  and  left  no  affets;  two  years 
iStaJohn  the  father  died,  and  upon  his  death  700/,  per  amu 
came  to  Henry^  and  after  his  death  to  his  fon  the  defendant. 

A  bill  was  brought  by  the  creditors  of  Richard  to  have  the 
iioo  /.  raifed. 

Lord  Talbot  declared  Richard  is  to  be  confidered  as  a  purcha- 
fcT  under*  the  recovery,  and  fcttlement  of  the  11 00/.  but  how- 
ever faid  he,  this  cafe  differs  from  King  verfus  Withers  and 
Bmon  verfus  Berkley y  for  there,  marriage,  one  of  the  contin- 
{[encies  happened,  but  here  the  11 00/.  is  limited  to  be  paid  to 
^rWrf  within  fix  years  after  his  father's  death,  without  any  other 
limitation,  and  he  dying'  in  his  father's  life-time,  the  contin- 
jcncy  hath  nev<5r  happened,  and  the  portion  muft  therefore  fink 
lor  the  benefit  of  the  owner  of  the  real  eftate  \  and  fo  difmiffed 
the  bill.     Vide  Caf.  in  Eq.  in  Lord  Talbot* s  Time  117. 

Lord  Chancellor. 

The  pre  fen  t  cafe  feems  to  me  to  be  brought  on  again  rather  for  J-^td  Hardvuelt 
learning  fake,  and  to  refrefh  the  memory  of  the  court,  than  for  /oubAc  thc"firft 
any  real  fervice  to  the   defendant ;  for    my  own  part  I  had  no  hearing,  and 
<ioubt  at  the  firft  hearing,  and  I  think  there  is  as  little  room  for  bought  there 

•1  .  r        ^  was  as  little  doubt 

«  nerc  as  m  any  cafe  whatever.  for  u  here  as  in 

any  ziic. 

As  to  the  general  rule,  with  regard  to  portions  to  be  raifed  jy^j  fin^e  the 

ow  of  land,  it  has  certainly  been  cftabliflied  tvcr  Cmcc  Pawlet  cait  of  Pawiet 

ytx{\is  Pawlet,  that  where  there  is  a  portion  to   be  raifed  out  of  "^^^^^^^^^  ^^ 

W,  if  the  perfon  dies  before  the  day  of  payment  comes,  it  finks  r„ie,  that  where 

for  the  benefit  of  the  heir,  and  determined  on  this  reafoning,  that  th^rci.  a  pordon 

Ac  child  did  not  want  the  portion,  and  therefore  (hould  not  bur-  i\°„''//'ahT'°' 

Acn  the  inheritance  ( i ).  perfon  dies  i^e- 

fore  the  day  of  paynaent  conies,  it  finki  for  the  benefit  of  the  heir. 

There  arc  feveral  fubfequent  cafes  where  tliere  have  been  de-     [   132  ] 
•cnninations  againft  fome  of  the  dillinftions  in  Pawlet  v.  Paw- 
"'i  as  for  inftance,  th«re  may  be  a  reafonable  diftinftion  made  A  r;afonable 
Wen  a  time  of  payment  that  appears  to   have  been  derived  Ji^ma^e'ft^^ 
«^ni  the  circumftances  of  the  perfon,  and  where  it  has  been  de-  th^t  cafe  be- 
^^  from  the  circumftances  of  the  fund  ;  and  this  is  the  ftrong  ^««n  «  "^^^  of 
WafoiiingLord  Harcourt  introduces  in  his  argument  on  the  cafe  ^Jp^rj^hw 

^^^l^^x{\j^  Withers.  ^  been  derived 

from  the  cir« 
cumftanccs  of  the  perfon,  and  from  the  circuraftances  ^i  the  fundi 

(0  See  Prvjofe  v.  Abinidon^  aite  1  vol.  482.  and  the  cafes  cited  in  note  there. 
.    VW..II.  I  A» 


132  CASES  Argued  and  Detenniiied 

LowTHii  ^.        As  cafes  of  this   fort  muft  be  left  to  the  difcretion  o 
Com  DON.       court,  who  arc  governed  by  prudential  reafons  and  part 
circumftances,  it  is  not  to  be  wondered  at  that  there  (houl 
be  one  certain  and  invariable  rule. 

The  father  here  has  poftponed  the  ratfing  of  the  fi 
1000  /•  a-^piece  to  his  daughters  till  after  his  wife's  deceafe 
for  this  reafon,  becaufc-it  did  not  fui^  the  circumftances  c 
cftate  that  it  (hould  be  raifed  before  ( i  )• 

The  intention  of  the  teftator  is  ihewn  moft  ftrongly  ii 
claufe,  where  he  gives  the  whole  to  the  furviving  daughter, 
the  claufe  in  the  firft  part  of  this  cafe. 
U  Is  probable  The  tcftator  might  know  that  if  the  legatee  died  in  his 

there  nuy  be  -^jjj^^  it  would  ]apfe>  but  he  might  not  know  the  rule  of  this 
Javryeriwhodo  in  another  rcfpcfl ;  and  I  believe  there  maj  be  fcveral  con 
jiotknowifa  lawycrs  who  do  not  attend  here,  that  poQibly  may  not  k 
portion  »  chtrg-  that  if  it  is  charged  on  land,  it  will  f.ok  in  the  inheriuncc  i 

edon  land  tlut  i».t»iri        •  r 

St  will  fiak  in      pcrioh  dics  beforc  the  time  of  payment. 

the  inheritancey 

U  (he  perfon  diet  before  ^e  of  payment. 

It  18  a  moft  abfurd  fuppcfition,  that  if  both  daughters  (1 
die  in   the  mother^s  life-time,  tho*  they  had  lived  to  be 
years  old,  that  the  portions  (hould  hot  be   raifed,  and  y 
one  only  furvived  the    father,  that    daughter  (hould  hav( 
whole. 

In  (hort,  the  manner  in  which  this  claufe  is  worded,  (I 
the  intention  of  the  teftator  ext^remely  plain,  and  as  there 
clear  an  indication  of  his  intention,  I  may,  and  ought  to  lay 
of  a  ftrong  reafoning  to  be  drawn  from  the  words  executors^ 
tninj/lrators,  andajjigns  (2),  immediately  preceding  the  claul 
furvivor(hip ;  for  his  meaning  was,  that  in  cafe  the  daug 
(hould  die  before  the  portion  was  raifed,  that  the  executors  ft 
be  intitlcd  to  have  the  1000/.  raifed  off  the  eftate. 

It  is  circumftances,  as  I  {aid  before,  muft  govern  in  ca(* 
this  nature,  and  here  are  very  ftrong  ones  :  Lady  Lowiber 
married  fixteen  years,  furvived  her  father  twenty,  and  die( 
a  year  before  her  mother ;  and  becaufe  of  this  accident  of 
mother's  furviving,  it  is  inlifted  that  I  am  to  adhere  to  ftrift 
and  not  fuffer  the  portion  to  be  raifed  \  this  muft  found 
oddly  in  a  court  of  equity, 
r  177  1  There  is  no  doubt,  if  a  bond  had  been  entred  into  by 
Condon^  on  condition  to  pay  1 000  /.  to  his  daughter,  afta 
death  of  his  wife,  but  it  would  have  been  forfeited,  if  th 
ther's  executors  had  refufed  to  pay  after  the  wife's  death) 
withftanding  (he  furvived  the  daughter. 

(1)   Smith  V.    Pttrtriigf^    Ami,   z66m         (2)  But  fee  Af^ay^tfiii.v.  Brooks^  i 
Mntt  1 ZQ*  Cha.  Rep.  84.      Hutcbefan  v.  Uam 

3  £ro.Cba,Rep.  128. 


in  die  Time  of  Lord  Chancenor  Hahdwickk.  f  33 

In  the  cafe  of  Bruen  v.  Bruen,  2  Vem.  439.  •  where  the  per-  ^^''^'^  ^* 
6cm  was  to  come  out  of  land,  tho*  there  was  no  time  of  pay-  ^^^  ^^^^^^ 
iient  fixed,   yet  the  child  dying  at  five  years  old,  the  Court  ^„*e^  I^J^  ^ 
would  not  raifc  it :  fo  that  by  this  cafe  it  is  plain,  that  equity  bond  ta  pay 
Joes  not  always  keep  to  ftrift  rules ;  for  when  no  time  of  pay-  j^';^^  ^ 
meat  is  fixed,  a  legacy  in  general  is  held  to  be  paid  immedi-  his  wifc*«  deadi, 
aidyj  and  yet  the  Court  then  deviated  from  the  general  rule,  it  would  have, 
by  decreeing  it  not  to  be  raif«d,  becaufe  the  child  died  fo  young,  J^^wcuto^M 
that  the  end  for  which  it  was  given  ceafcd.  refufed  to  pay. 

When  no  time 
rfp^eat  if  fixed,  a  legacy  b  seneial  U  held  to  be  paid  immediatel)*,  unJeft  the  end  for  which  it  was 
pea  ceaTed. 

On  ihe  whole,  I  think  the  intention  is  extremely  clear  under  J/'^f  ^^*^ 
this  will,  tliat  the  portion  (hould  be  raifcd,  and  that  the  poft-  here  wa»  on?y 
poning  the  time  of  payment  was  only  for  the  convenience  of  the  for  thceonvsni* 
ellatc,  becaufe  it  would  have  diftreffcd  the  fon  to  have  raifed  it  etoe^hlwufc 
hihc  modier's  life-time,  before  her  jointure  fell  in  (1 ).  the  fon  would 

have  been  hurt, 
if  raifed  before  his  mother**  jointure  fcU  ia. 

*Kute,  in  Cdfis  im  Efuiy  Ahndgti^  267.  it  It  mentioned,  that  tbt  dsugbttr  dkd 
whm  tt€  jtmr,  ihottgb  not  ulcen  notice  of  in  Mr.  Ftmon^i  report  of  Bruen  veclut 

(i)  The  former  decree  was  afiirmcd,    Reg.  Lih,  B.  1740.  fol.  356. 

Si\T  John  Barnardj/ion  YtT^ns  Lingoody  February  ^^  I740«  Cafe  1 21.  ^^f^ 

SIR  John  Bamardtfton^  remainder  in  tail  in  the  eft  ate  in  S.C.Bam.Chi.  ^^^, 
queftion,  being  diflrelFed  in  his  circumftances,  conveys  sir^?i!*re-  ^^ 
Ae  manor  of  Rattan  Magna  and  Ration  Panta  in  Stiffolh^  of  the  mainder  in  ^^y^^^^^ 
Jtariy  value  of  300 /•  expeftant  upon  an  eftate  for  life  in  his  *"  ^^5 '^^.'^^  ,^^^ 
"oclc,  Sir  Samuel  Barnardiflony  for  the  fum  of  300/.  only,  to  dift^cffed,  coiu  z^'?^:^ 
^  defendant,  Mr.  Lingood^  his  heirs  and  afiigiis  for  ever,  veyed  two  ma-  ^-^^. 
htm  and  after  the  deccafe  of  Sir  Samuel  Barnardijlony  without  ^"^^^l^l  ^^^ 
ifue  raaleT     '  :       — — *       cxpcftant  on  a«   ^]y^ 

\  eftate  for  life  la       C^ 

^  Ivmde,  Sir  Samtnl  Manmr^fUm^  for  the  fum  of  300/.  to  the  defendanti  his  heirs  and  afligns,  from 

ad  after  the  deceafo  of  Sir  Smimel  BarmardiHimj  without  iilue  male. 
Sir  J,  B.  bfoo^t  a  biU  to  be  relieved  againft  this  bargain,  as  unconfcionable.     Lord  Hardwtckt  held 

k  s  ^tm  ttmrej^saeef  even  m  fcimt  ^  law f  for  at  the  plalmtiff  bad  a  remamder  h  tail  onlyf  he  iomld  hut  tarn* 

mffiik  ^eMhikad,aadm»  i/^  e/tbi inheritance  ( i).  X^,/5^  j^^ 

The  original  bill  is  brought  by  Sir  John  Barnardi/fon,  to  be      /.^^    ^'  ^ 
relieved  againft  this  bargain,  as  being  an  unconfcionable  one,         j  V 

uxd  made  without  a  proper  confideration.  M/inUd  (/  ^ArtC 

The  crofs  bill  by  the  defendant  to  eftabliih  the  agreement  be-     [134  1 7  f/g.  ^ 
Cween  him  and  the  plaintiff  for  the  fale  of  thcfe  manors,  and  for 
i  fpecifick  performance. 

Lord  Chancrllor, 

The  firft  confideration  is,  if  the  plaintiff  in  the  crofs  caufe 
b  mtitled  to  a  decree  for  a  fpecific  performance  of  this  agree* 
meot. 

^l)  See  Lavil^  y.  Haofir^  f^.  3  vol.  278.  note,  and  jniUs  v.  Jernegan^  foj!.  jji. 

I  am 
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* 

BARNAistf-'       I  am  of  opinion  here  are  no  grounds  for  tKe  Court  to  mal 

ItUtaooD.      ^"^^  *  decree  ;  for  1  am  inclined  to  think  it  a  void  conveyano 

even  \n  point  of  law :  for  it  is  a  conveyance  of  the  maooi 

.therein  mentioned  to  Mn  Lingood^  habendum  to  him,  his  hcii 

and  affigns  for  ever,  from  and  after  the  deceafe  of  Sir  &amiA 

harnardijlon^  without  ifTue  male :  now,  as  the  plaintiff  in  tl 

.original  caufc  had  a  remainder  in  tail  only,  he  could  butconvc 

fuch  etlate  as  he  had ;  but  this  is  an  attem^rt  to  difpofe  of  tl 

whole  inheritance  of  the  eftate. 

A  perfon  who         A  perfon  who  convfcys  an  eftate-tail,    conveys  totum  Jlatui 

wnvcysancftatc  yj         ^j^ich  is  an  eftate  for  life  f  i ) :  it  is  one  thing,  where  ai 

tail,  conveys  to-'*  n  -x      \  i  •  n-  «t-     ^  i       i  •     •     '^        #*   •     ^ 

tumftatumfuum,  eltatc-tail  takcs  place  m  pofleihon,  and  where  it  is  to  vclt  tnfi 
¥rhich  is  an  cf-  fut'O'y  this  Is  haoendiwi  a  remainder  after  the  death  of  tenant  fo 
^u'dicd<^y  life,  and  confequently  veils  nothing  in  the  defendant,  for 
carriei  an  eftate  fpringiiig  ufe  cannot  bc  limited ;  and  as  tliis  deed  only  carries  ai 
f*h^**  *l|* "®' eftate  for  life,  it  is  not  fuch  an -eftate  as  the  parties  contcnfle 
t)le  p^tiet  cwi^  f^^>  ^"d  is  therefore  void.  Vidt:  the  cafe  of  Brayrie  verfus  Deahh 

traacd  for,  and   in  tllC  Houfe  of  Lords. 
therefore  Toid* 

J  In  the  cafe  of  a  hard  bargain,  where-it  is  not  abfolutcly  £x< 
/  cuted,  but  executory  only,  the  cdnftant  rule  of  the  court  is,  iK 
I   to  carry  it  into  execution. 

The  uncle.  Sir  Satnuel  Barfmrdj/fon^  was  living,  who  was  i 

pofleffion  of  the  eftate,  and  the  father  of  the  plaintifF  likewi. 

was  living,  under  whom  the  plaintifF  claimed  as  laft  remaindc: 

man,  at  the  time  .of  this  agreement :  the  parties  too  were  ni 

abfolutely  fure,  whether  the  eftate  confifted  of  one  or  two  m; 

nors  ;  fo  that  the  plaintiff  did  not  know  for  certain  what  he  fol< 

nor  the  defendant  what  he  purchafed :  and  takmg  it  then  in  tl 

faircft  light,  the  Court  ought  not  to  decree  a  fpccific  perforfl 

ance  of  a  bargain  made  mtirely  in  the  darlH 

.^^      -       This  being  the  cafe,  I  cannot  think  of  leaving  thtf  plaintiff  i 

6oc»Abcing*tt-  ^c  original  caufc  at  the  defendant's  mercy,  to  put  a  judgma 

fcen  at  Ae  time  of  6000/.  in  fuit,  which  he  compelled,  or  rather  drew  in  tl 

a»I*fccurit^r  P^^*"^*^  ^^  givc  at  the  time  of  die  agreement,  as  a  fccurity  ft 

Tliepe^tb.inance,  the  performance  of  it. 

Lord  H.rdvfkke 

dircAed  ic  ihauld  ftand  only  is  a  fecority  fzr  principal,  IntereA,  and  cods,  and  no  further. 

t  '35  ]         I  am  of  opinion,  therefore,  upon  the  circumftances  of  tl 

cafe,  it  is  juft  in  the  court  to  fet  the  thing  right  for  the  bcni 

fit  of  all  the  parties :  and,  in  the  firft  place,  I  muft  relieve  tl 

plaintifF  in  the  original  caufe ;  and,  for  this  purpofe,  do  dca 

that  the  judgment  ftiall  ftand  as  a  fecurity  only  for  the  dcfcn 

ant's  principal,  intercft,  and  cofts,  and  no  further. 

There  are  all  the      For^  without  doubt,  there  are  all  the  material  ingredients 

matcrUingredi- jhjjj  cafe,  as  well  as  in  thofc  which  have  been  cited  of  Cc9 

L^"  thofe which -^'•^^^  verfus  Mufchnffip,   i    Vern.  75.  1^5.  237.  and  jBit. 

ixave  been  cited,  verfus  jP///,  2  Vern,  1 4.  and  Knot  verfus  Johvfon  and  Grain 

to  fct  afide  this    ^  fTgrn.  27.  to  fet  afide  this  agreement  as  a  catching  barga 

agreement  asa  .n/r-  i-  ^-ii-  ^  ** 

catching  bargain  agaiuft  a  neceilitous  and  improvident  heir. 

•gaJnftancceffi- 

too*  hdx.  ( i)  See  the  Efi^  m  U/cS  and  Trttfls  427. 


i  It  At  Tune  of  Lord  Chancellor  Hardwicks.  j^g 

The  wry  advancing  money  in  fuch  finall  funis»  as  has  been   Barnardxs- 
done  in  the  prefent  cafe,  as  three  guineas,  fix  guineasi  l^c.     uVgood. 
fkkw  the  plaintifF  to  be  in  the  iitmoft  diftrefs  \  and  as  to  the  what  guides  the 
bazard  the  defendant  run  of  it's  being  a  lofing  bargain,  it  is  courr  in  all  thefe 
adrcumftance  in  common  only  with  all  people  who  are  dealers  l^^'^^'ji,* '"^^^ 
inriiij  way,  and  if  this  had  been  a  rcafon  for  carrying  fuch  an  tagc  of  an^hcfr's 
agreement  into  execution,  there  never  would  have  been  any  of  i>cing  diftreiicd, 
tkm  fet  afide;  but  what  the  Court  is  guided  by  in  aU  thefe  ^"g^^'^^^'of 
cafes  is,  the  taking  an  undue  advantage  of  an  heir's  being  in  thefe  decrees. 
dilbefied  and  neceffitous  circumilances ',  and  diis  is  the  princi- 
pal ground  of  thefe  decrees. 

Here  is  no  more  than  three  hundred  pounds  given  for  an 
dlttc  of  three  hundred  pounds  a  year,  which  is  but  one  year's 
purdiafe  of  a  reverfion  that  was  to  fall  in  upon  the  death  of  a 
pcrfon  who  was  turned  of  fifty,  and  not  likely  to  marry,  fo  that 
the  hazard  the  contra£ling  party  run  was  very  fmalL 

The  conveyance  is  dated  on  the  6th  of  January^  ^IZ^y  ^^^ 
the  firft  receipt  tlie  plaintifF  gave,  which  was  for  fifteen  gui- 
neas, was  but  the  May  before,  cxprefsly  recited  to  be  in  part 
of  payment  for  the  reverCon  of  Ration  Magna  and  Ration  Par^ 
w,  id/,  in  another,  61.  6s.  in  another,  and  20/.  in  another 
receipt,  and  fo  on,  and  all  of  them  recited  to  be  in  part  of  the 
purchafe-money ;  and  if  tliis  had  been  a  fair  tranfa£lion,  the 
Court  would  have  decreed  the  plaintiff  to  convey  on  fuch  re- 
ceipts. 

But  can  this  be  faid  to  be  a  fair  way  of  purchafing  efbtes, 
to  fumilh  a  young  heir  witli  money  from  hand  to  mouth, 
and  barely  enough  to  buy  him  necefTaries  in  the  life -time  of  his 
anceftor. 

As  to  the  hazard  which  the  purchafer  run,  I  have  faid  be-     f  136  ] 
fcre  that  this  court  have  always  extended  their  relief  in  fuch  ^^^  ^^^  ^^^^ 
Cafes,  and  witli  the  grcated  jultice  in  the  world,  for  the  fake  always  extended 
rf  die  public,  to  prevent  peoples'  gaming,  as  it  were,  to  the  ^»cir  relief  in 
Irejudice  and  damage  of  young  improvident  perfons,  and  the  Jjj^conhfpub! 

(eir  of  families.  lick,  to  prevent 

f  peoples*  gaining 

f  to  the  prejudice  of  improvident  perfons,   lad  the  niin  of  ftmllles.     Cofts  decreed  to  Sir  Jebn 

I  cannot  do  proper  juftice,  in  this  cafe,  unlefs  I  decree  cofts 
to  the  defendant  in  the  crofs  caufe  ;  I  fhall  referve  the  confider- 
ition  of  cofts  in  tlie  original  caufe,  till  tlie  Mafler  (hall  have 
taken  an  account  of  what  is  due  to  the  defendant  in  the  original 
Ibr  principal  and  intereft,  at  tlie  rate  of  4  /.  per  cent,  on  the  fums 
idvanced  by  him  at  difierent  times  (i). 

-  (x)  The  defendant  Litij^d  was  de-     miffed  with  cods.     Reg,  Lib,  A,  1740. 
Hfcd  to  pay  the  plaintiff  his  cods  in  the    foL  x68. 
wigaai  caafe,  and  the  croA.  bill  was  dif- 
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Cjifc  122^    Tie  Arehhijhop  ofT^rl  and  DoBor  Haykr  vcrfus  Shr  MUs  Stapli 
ra^A^  ^liu^^^'i*^^'^  ton  and  othirs^  February  2 1 »  1 740* 

Alefleeofarec-  nO  H  E  Archbiftiop  of  Tork  was  intitled,  in  jure  eccleji^^  t 
tory  for  three  X  thc  Tcftory  of  MttUmy  in  Torkjbire  J  and,  in  1 733,  grante 
liv€«who  had  ^  Jeafc  for  three  lives  to  Archdeacon  Haytcr^  who  made  a  dcr 
Icif "bringft^  vativc  Icafc  to  one  Taylw  ;  and  this  bill  is  brought  by  the  Arc! 
bin  ifer  dche  in  bi(hop  and  Do£tor  Hotter  for  an  account  of  tithes  in  kind,  an 
kind,  and  to  ef.  ^^  cilaWifli  the  cuftom  of  fctting  out  the  com  in  ftooks  a 

Ublim  a  cuftom    n      %  ^ 

of  fctting  out        ItackS. 

corn  in  ftooki : 

Lord  Hardvfkkt  ht  Id  the  bill  is  properly  brought,  though  the  tithec  are  out  in  leafe,  to  prevent  coQ» 

fion  between  a  lefTee  and  occupiers. 

It  was  objefled,  that  there  is  no  foundation  for  this  bill,  be* 
caufe  Doftor  Hayter^  having  made  a  leafe  to  Taylor^  is  not  in* 
titled  to  any  account,  and  cannot  maintain  a  bill  to  eftablid 
r.x^r-vr     ^^^^ z  cuflom  of  fetting  out  in  ftooks  or  ftacks,  which  is  a  mat 

right. 

t/uy  A^  ^2/^^y     Lord  Chancelloh. 

/f.^^^^:^-^'  ^       I  am  of  opinion,    thc  bill  to  cftablifh  thc  cuftom  is  wcl 

-=-^^^ '- brought ;  and  that  the  pcrfon  who  is  intitled  to  the  inheritano 

is  properly  made  a  party,  notwithftanding  the  tithes  thcmfclvc: 

were  out  in  leafe  at  the  time  for  which  the  account  is  prayed 

for  otlierwife  it  might  introduce  great  inconveniences,  by  a  cd 

lufion  between  the  lefTees  and  th«  occupiers :  and  that  a  bill  ma 

be  even  brought,  without  praying  an  account,  to  eftablifti  a  mcr 

right  only,  appears  from  the  common  cafe  of  bills  for  eftabliib 

ing  modtijfesy  and  therefore  ihsdl  dire£t  an  iflue.to  try  the  cuftof 

of  the  ftacks  or  ftooks. 

r  lyi  ]         The  courfe  of  proceeding  in  the  court  of  Exchequer,  is  I 

decree  an  account  of  tithes  from  the  iiling  qf  the  bill  ( 1 ),  bt 

it  will  be  time  enough  when  the  caufe  comes  back  after  trid  1 

fearch  for  precedents  here,  in  tithe  bills,  though  I  know  di 

rule  of  this  court  in  general  is,  where  an  account  is  direded  thi 

it  ftiall  be  carried  down  even  to  the  time  of  tlie  Matter's  report 

and  not  to  the  filing  of  the  bill  only. 

A  defcndtnt  '^bc  plaintifF  could  not  properly  amend  his  original  bill,  b 

mufttakeadvaa-  filing  new  matter  which  has  arifen  iince  the  original  bill,  bu 

S^fo  m  b  1[df5  ought  to  have  brought  a  fupplcmental  bill  •,  but  then  the  defend 

muK«r,  it  \%  too  ant  fliould  have  taken  the  advantage  of  this  defef):  in  form,  by 

lace  to  ohjea      demurrer,  and  it  is  too  late  to  make  the  objcdion  after  they  bai 

a^eH^h^an-     ^^f^^r^a. 

Next,  with  regard  to  the.  matter  of  right,  as  to  hnds  ft 
which  an  exemption  is  inflfted  on,  againft  a  demand  for  titb 
in  kind,  though  the  charge  in  the  bill  is  general,  yet  in  d 
anfwer  you  muft  (hew  the  exemption  of  the  particular  ddi 
which  is  not  done  in  this  cafe* 

The  queftion  of  right  is  upon  an  exemption  claimed  of  all'tl 
lands  that  did  belong  to  the  monaftery  of  St.  Mary^  in  d 

(1)  Tide  Bill  v.  Read,  pofi.  3  vol.  590. 

ne% 
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hbourhood  of  lori,  which  was  one  of  the  greater  abbies  dif-     Hatth  v. 
:d  by  the  ftat.  of  3 1  if.  8.  Stapliton. 

is  certain  they  are  difcharged  in  the  hands  of  the  Crown,  Evidence  of  tn 
their  grantees,  in  the  fame  manner  they  were  in  the  hands  exemption  dc-  • 
e  monaftcry  at  the  time  of  the diffolution  :  but  the  evidence  f  "^' ©nufage, 
IS  exemption  depends  upon  ulage ;  now  it  has  been  very  one  is  evidence 
ly  faid,  that  a  poftenor  ufage  is  evidence  of  the  antecedent,  o^the  antece- 
las  been  always  allowed  fo  in  cafes  of  this  nature,  for  what  ^ beha^^^*' 
evidence  can  be  had  ? 

has  been  objeded,  there  has  been  unity  of  pofleffion  of  the 
and  the  tithes  in  the  StapUton  family,  and  that  occafions 
bfcurity,  and  accounts  for  the  non-payment  of  tithes ;  but 
ntieitt  leafe  produced  by  the  defendants  where  there  is  a 
lant  that  one  of  the  anceftors  of  this  family  (hall  hold  tithe 
is  an  anfwer  to  this  objection. 

le  next  queftion  is,  as  to  the  real  compofition  for  main  mea* 
of  about  200  acres,  in  which  it  is  infifted  five  acres,  called 
icrci^  are  fet  apart  in  lieu  of  tithes  for  the  reft, 
is  very  natural  to  think  that  the  denomination  of  tithe  acres 
firft  from  thofe  acres  being  fet  apart  from  the  reft,  in  lieu 
hes ;  and  it  is  a  ftrong  circumftance  in  favour  of  the  de- 
ints,  to  (hew  that  this  meadow  is  exempt  from  tithes, 
has  been  faid,  and  very  rightly,  a  modus  to  take  part  of  the     [  138  1 
;  for  the  whole,  could  never  have  been  at  any  time  a  fatis-  a  modut  to  take 
m  for  the  whde,  and  has  always  been  held  a  void  cuftom  :  P*^  of  the  cithea 
a  this  cafe  it  is  impo(ribk  to  fay,  whether  300  years  ago  h;I,^,^Jf^eii 
lores  might  be  a  fufficient  compofition  for  the  tenth  part  of  held  avoU  cuf- 
rholc,  and  thc:refore  the  objeftion  fails  as  to  the  inequality  **"• 
cen  five  acres  and  two  hundred. 

bcrc  are  fo  many  obfcurities,  that  the  Court  cannot  deter- 
clearly,  without  dire£iing  a  trial  at  law :  for  a  jury  will 
much  better  opportunities  of  unravelling  this  difficulty  from 
w  of  the  lands  themfelves,  and  the  boundaries,  CsTr.  will 
:ual]y  quiet  this  queftion. 

rfi  iilue.  As  to  the  manner  and  method  of  tithing. 
md  ilTue,  As  to  the  exemption. 
ird  iffue.  As  to  the  real  compofition* 


mi  others  verfus  Montgomery ^    fecond  Seal  after  Hilary    Cafe  123* 
Term,  February  26,  X740. 

N  iffue  had  been  dircSed  to  try  the  validity  of  the  will  of  ^^  BMriwidM 
^  EHas  Turner t  Efq.  and  a  verdift  was  found  in  favour  oi^^^^^^ 
»iO|  this  court  was  afterwards  pleafed  to  give  the  defend-  aaiuaidepoficioa 
ltttco{b,  on  the  caufe  coming  back  on  the  equity  rcfcrvcd,  petition  for  a  re- 
ftfcis  promifing  to  give  no  further  trouble  ( i ) :  fince  the  firft  grc^chLrSip^on 
^  the  defendant  has  brought  his  ejedlment  at  law,  and  has  a  piaiAufiV  and 
||9itioned  to  have  the  caufc  re-heard;  and  likewife  brought  ""'*^*^^'* 
Fkocj  charging  new  matter  difcovered  fincc  the  decree,  in  **""** 

v..  {i)  Set  ante  112. 

*-  Ka  crdct 
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A%Tzt  V.     order  to  prevent  the  plaintiff  in  the  original  bill,  from  gcttii 
McKTcoMi.r  j^j^  j^^^^^  g^^^^^  ^^^^^  inrollcd. 

Mr.  Chute  moved  that  the  original  plaintiff  might  have  tin 
allowed  him  to  anfwer  the  new  bill,  till  the  firit  caufe  is  r 
heard,  becaufc  this  would  give  his  client  an  opportunity  of  i 
rolling  the  decree,  and  pleading  it  in  bar  to  the  new  fuit. 

Lsrd  Chamelhr  denied  the  motion,  becaufe  he  found  it  t 
praflicc  of  the  court,  when  he  came  to  the  feals,  to  allow  tl 
method  of  proceeding  the  defendant  has  taken  in  this  cafe,  bi 
faid,  at  the.  fame  time  it  was  an  extreme  hardfhip  on  the  plair 
tiff,  that  he  fliould  be  obliged  to  acquiefce  upon  tlic  defendant' 
making  the  ufual  depofit  only  in  cafe  it  (Iiould  be  decrc© 
againft  him  upon  the  re-hearing,  which  he  thought  was  not  ai 
adequate  compenfation,  and  tliercfore  will  think  of  fome  ml 
C  '39  3  which  he  will  cftablilh  for  the  future  in  cafes  of  this  kind,  c 
there  never  will  be  an  end  of  fuits,  and  for  the  prefcnt,  allowc 
the  defendant  in  the  new  bill,  and  plaintiff  in  the  former,  C 
weeks  to  plead,  anfwer,  or  demur*. 

♦  The  I7t1\  of  Off»fr/r,  1741,  Lord  HarA'wlcke  made  the  following  order;  That  i 
Atf^esftenul  or  new  biii,  in  nature  of  a  bill  of  review,  grounded  upon  any  new  matt 
dii'iuvered,  nr  f  retended  to  be  difcovcrcd,  fince  the  pronouncing  of  any  decree  d'  th 
CAttxt,  In  order  to  the  revcrCn^  or  varying  of  fuch  decree,  Ihali  be  exhibited  witho 
rile  rp«rial  leave  oi  the  Court  firft  obtained  for  that  pur^tofe;  and  unlefs  the  part}  e: 
hi^iiing  the  fame  do  latit  depofit  uith  the  Rcg.iier  of  this  court  fo  much  money 
a>(cJier  with  the  depofit  by  tbc  rules  of  this  court  to  be  made,  on  obtaining 
re-heann{  of  the  caufe  uK^rein  fuch  decree  was  pronounced,  will  make  up  the  fu 
of  fifty  pounds  ac  a  piedge  to  anfwer  fuch  colls  and  damages  as  (hall  be  awarded 
the  adverfe  party,  in  cafe  the  Court  Aiall  think  fit  to  award  any  at  the  hearing  of  tl 
cmir^n  fuch  fupplementid  or  new  bilt  yind  to  tb<  end  all  patttet  mav  t^tke  mfkt 
thn  onkr^  it  teas  dirctlcd  rt  he  entcrtd  leitb  the  Rfgiflof  ami  pt  «/>  in  tie  o^e  •[  U 
Jix  .Lrks^  and  rcgijter  cf  ttis  court » 


Cafe  114.  Lowtier  vcrfu^  Carlio/jy  Fthuary  27,  1740. 

|!c'r*^^k"  nr^^^  plaintiff,  who  is  intitled  to  the  equity  of  reilemptioi 
^^  3^  JL     '^  certain   lands,    has  brought  his  bill  againft  the  re 

AbiUbiuoglit  prcfentatives  of  the  Marquis  of  U^/mrtofi,  who  was  the  mrfn 
thrd'tSu^"^  purchafer,  and  likewife  againft  Cnritoriy  who  was  the  /»^ 
vhohad  notice  purchafer;  the  plaintiff  has  not  replied  to  the  anfwer  of  the  re 
of  the  plaintiff  *!  prefentatives  of  the  Marquis  of  Wharton'^  and  the  qucftion  is 
^!'jf/^*r^  Whether  they  fliould  not  have  been  brought  before  the  court  a 
ff^ktrtm^  who    proper  parties* 

hvi  an  itocicc, 

the  flbji^i^n  allomed  for  not  bringing  th«  reprcfentitive  of  the  Marquis  before  the  court,  or  othemtf 

dnfap0  vooii  be  deprived  of  chai  «lc  reticc« 

The  reprefentatives  of  the  Marquis  of  Wharton  deny  he  h* 
any  notice  of  the  plaintiff's  title  at  the  time  he  purchafcd,  afl 
it  If  admitted  on  all  hands,  that  Carlton^  who  purchafed  < 
the  M'Arquis,  had  notice  of  the  title :  now,  if  I  (hould  go  ^ 
with  this  cau'e,  I  (liould  deprive  Mr.  Carlton  of  the  benefit  1 
would  have  from  the  defence  which  is  fet  up  by  the  rep*" 
fciuativcs  of  tlic  Marquis  %  it  is  like  the  cafes  at  law  of  ten^ 


i  m  the  Time  of  Lord  Chancellor  Hardwicke,  i  jp 

by  warranty,  l^c.  where  one  defendant  is  allowed  to  pray  in  aid    LnvrTHin  ▼. 

the  evidence  of  another  defendant,  who  has  an  intereft  in  the     C^**-''^"' 

diii^  conteftcd,  if  it  is  of  ufe  or  advantage  to  him  in  ftrength- 

BJog  his  own  cafe. 
The  plaintiff's  ofier  of  waiving  his  demand  of  an  account  of 

rents  and  profits,  in  the  time  of  the  Marquis  of  Wbtirhti^ 
might  have  removed  this  obje£Hon  with  regard  to  thcfe  defend- 
ants, if  there  had  not  been  a  difficulty  in  another  refpeft,  the 
depriving  Mr.  Carlton  of  the  benefit  ot  that  defence  which  is  fet 
np  by  the  reprefentatives  of  the  Marquis,  namely,  the  denial  of 
notice,  and  that  brings  it,  as  I  faid  before,  to  the  cafes  of  law, 
at  prating  in  aid:  and  for  this  reafon,  his  Lordfhip  allowed  the 
objection  for  want  of  parties  in  not  bringing  die  reprefentatives 
of  the  Marquis  of  Wharton  before  tlie  court. 


Pro^or  Ycrfas  Oates,  February  2% ^  1 740.  [   140  ] 

A  Bill  was  brought  to  redeem  after  the  pofieflion  of  a  mort-  Aftcrapoffcffion 
gagee  from  1707,  to  1732,  the  year  in  whicli  the  bill  ofamortgusce 
was  filed;  the  defendant,  as  it  is  a  family  afl^ir,  fubmitted  by  for2sycar»,thc 
bis  anfwer,  to  be  redeemed,  notwithftandtng  the  length  of  time :  Kj^empciaron  * 
La-d  Cbaficelior  faid,  he  faw  no  colour  for  the  redemption  ;  but  the  dctvndant's 
on  the  defendant's  fubmiffion,  he  decreed  an  account  of  what  ^J^,!^j"|^^^  ^"^ 
was  due  for  principal,  intereft,  and  cofts,  and  dircfted  the  plain-  redeemed, 
rtffto  pay  the  fame  in  fix  months  after  the  Maftcr*s  report ;  and 
thereupon  the  defendants  were  to  convey ;  but,  in  (iefau)t  of  the 
plaintifPs  payment  as  aforefaid,  the  bill  was  to  be  dirmlficd  with- 
out coib  (1). 

(l)  See  A^gns  v.  PUktrell,  foft.  3  vol.  225* 


Franks  verfus  Carry,  Fdiuarj  28,  1740.  Cufe  126. 

WHERE   a  lord   of  a  manor  brings  a  bill  fpr  quit-  A  un  £>r  (^^it* 
rents,  and  produces  an  account  in  order  to  fupnort  his  ^^^*  •"^  *" 
...  ,.'  ,  *  ,  ,  .  ,  c   A'  »ccouni  pro- 

light,  It  mult  be  proved   to  have   been   tiie  account  ot  Ionic  auceJ,  it  mufi  be 
4cward  or  bailiflF,  who,  by  marks  againft  the  particular  ttans  of  proved  10  haic 
itteipts,  appears  manifeftly  to  have  coUcfted  them,    and  his  J^bliUtf^i^'^i; 
tome  befides  muft  be  placed  at  the  bottom ;  but  if  there  are  not  aottvkieocc  cf 
fcch  marks,  nor  any  name  of  llcward  or  baihff,  it  may  be  only  r »y"»<^«»'  ^^ 
\  paper  of  rents  drawn  out  of  any  lM>ok  by  a  lord  of  a  manor  it^iaw."^*^ 
wifcif,  for  his  own  private  ufe,  and  is  not  evid^^ncc  of  the  pny- 
•cnt  here,  any  more  than  it  would  be  at  law  ( 1  j. 

(i)Tbis  point  does  not  appear  in  the  Regiftci's  book,     Keg^  Li,  A,  i;40. 

\H*  301. 
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Cafe  127.  Sir  Thomas  Jan/on,  Bart,  vcrfus  Rany,  March  3,  I740« 

Where  the  evi-  ^Tp  H  Ebill  was  brought  to  have  execution  flayed,  upon  a  jud 
tri^effaJJinft  a    ^     ^^"^  obtained  at  law  by  the  defendant,  on  a  bond,  whii 
negaQTc  in  a      the  plaintiff  inGfts  has  been  fatisfied  long  fince. 
denndant^s   an- 
swer is  corroboratsd  by  a  great  number  of  circumftances,  it  is  fufficient  to  fupporC  an  tqvitj. 

Lord  Chancellor, 

Where  a* man  comes  to  be  relieved  againft  a  proper  demao* 
at  law,  it  is  not  fufficient  to  fupport  an  equity  to  have  on 
(ingle  evidence  againft  the  defendant's  negative  in  his  aofwei 
and  this  is  the  rule  undoubtedly ;  but  the  prefent  is  not  thi 
cafe,  becaufe  the  evidence  produced  by  the  plaintiff  does  not  rel 
upon  this  fingle  proof  only,  but  it  is  Supported  and  corroboiatc 
by  a  great  number  of  circumftances  which  takes  it  entirely  out  c 
the  rule  (i). 
r  141  ]  The  cafe  here  is  fo  ftrong  In  favour  of  the  plaintiff,  that 
(hall  decree  coils  againft  the  defendant,  both  at  law  and  in  th 
court  to  be  taxed  by  the  Mafter. 

^  (l)  fFahoK  V.  H(»i6j,  ante  19. 


Cafe  xa8.  StocldaU  vcrfus  The  South-fca  Company^  March  5,  1740* 

THE  South- Sea  company  have  no  more  right  to  inquii 
v^o  is  the  true  proprietor,  when  the  trutt  does  not  a] 
Thepe^'n  P^*'*  ^^^  ^  ^ord  of  a  manor  into  a  right  to  a  copyhold  cftal 
whoie  tame  when  no  truft  appears,  for  the  pcrfon  whofe  name  is  enterc 
^e^wK^-IL  ^^  ^^^*'  books,  is  to  all  intents  and  purpofcs,  with  regard  to  d 
conjpany't'book.  Company,  the  proprietor. 


I  regard 
to  tbcm,  the   proprietor. 


iSf  with  regard 
to  tbcm,  the 

/^  "/ -  A  court  of  equity  will  never  decree  a  perfon  to  purfue 

^  <^/^A^.'  miftake,  or  effeftuate  an  aft  (which  he  had  done  through  \\ 

d^.  ixJi^-  J^^nor^ncc)  after  he  comes  to  the  knowledge  of  the  reality  of  tl 
"-  faft. 

Which  is  the  S^mth-Sea  company's  cafe  here,  who  a£led  w 
der  a  miftake  with  regard  to  this  ftock,  as  imagining  it  to  I 
the  property  of  one  perfon,  when  in  facl  it  had  been  transfern 
long  Cincc,  and  the  property  of  another. 


ui  die  Time  of  Lord  Chancellor  Harjdwickb.  141 


Grimes  verfus  Frenct,  the  fame  Day.  Cafe  129. 

THOUGH  you  pray  general  relief  by  you^  bill,    you  y^^  „,y  ^  the 
may  at  the  bar  pray  a  particular  relief,  that  is  agreeable  bar  pny  a  parti- 
te tic  cafe  you  make  by  your  bill,  but  you  cannot  pray  a  parti-  SJ^I^u^*' 
cular  relief  which  is  intirely  different  from  tlie  cafe  ( i  )•  y^m  y^^  hJc^ 

As  here,  the  bill  is  brought  for  an  annuity  or  rent-charge  oifnjtd  »  general 
ten  pounds  per  ann.  left  under  a  will,  and  the  counfel  for  the  ^"^' 
pbintifTpray  at  the  bar,  that  they  may  drop  the  demand  of  this 
innuity,  and  infill  upon  the  land  itfelf,  out  of  which  the  annuity 
ifTucs,  but  the  Chancellor  denied  it,  becaufe  it  came  within  the 
nile  before  laid  down. 

(i)    Sec    anti  Stafleton  v.    Staple fn,  Dixomy.  Parker,  2 /"// 225,     Bem:ett '9. 

I  vol.  6.      Attoruiy  General  v.  JeaneSt  Vadi^    foft,    325.      Wqnmtb  V.   Beyer ^ 

em  I  vol.  355.     CM  v.  Martywy  ante  3.  VeJ.  jun.  426* 
Dwmer  v.    F^riefcue^  po/f.   3   vol.    132. 


Gjks  Terfus  Wilcox^  Barrow^  and  Nutty  March  6th^  X740.       Cafe  130. 

A  Bill  was  brought  bv  Fletcher  Gyles y  bookfeller,  for  an  in-  S.C.poft.  jvoL 
junAion  to  ftay  the  printing  of  a  book  in  oBavoy   in-  ^^'^  pij^ 
titled  Modern  Crown  Latu  \  it  being  fuggefted  by  the  bill  to  r.^^.  368.  s.  C. 
be  colourable  only,    and  in  faft  borrowed  verbatim  from  Sir        ^^ 
Matthew  HcJis  Fleas  of  the  Crown^  only  fome  old  ftatutes  have  {l'^t/.-^>  wm^-'-^' 
been  left  out  which  are  now  repealed;  and  in  this  new  work  ^.  /!^^  '^^i'' ' 
ill  the  Li}///f  and  French  quotations  in  the  Htftoria  Placitomm  y  //  ,^^'^'  ^/ 
Csrona  are  tranflated  into  Englijb  \  and  for  this  reafon  it  is  in-      ^ 
lifted  the  defendant  is  within  the  letter  of  an  a£l  of  parliament, 
made  in  the  eighth  year  of  queen  Ann^  c.  19.  intitled,  An  a£k 
lor  encouragement  of  learning,  by  vetting  the  copies  of  printed     [  142  1 
books  in  the  authors,  or  purchafers  of  fuch  copies,  during  the  ^        j^.Jtr^- 
tcnn  of  fourteen  years  ( i ).  ^^^»*^^^--r^^ 

&ff.  I.  "  From  and  after  the  tenth  day  of  April  1710,  the     ^^—^^^x^ 
•*  author  of  any  book  or  books  already  printed,  who  hath  not      ^  ^ J^^^p^at^ 
"  transferred  to  any  other  the  copy  or  copies  of  fuch  book  ^^    ^^^^^J-/)*^ 
**  books,  Iharc  or  (hares  thereof,   or  the  bookfeller  or  book-    ^j^f.^^  f^j 
"  fdlers,  printer  or  printers,  or  other  perfon  or  perfons,  who       ^  ^f       — 
"  fliall  or  have  purchafed  or  acquired  the  copy  or  copies  of 

•  any  book  or  books,  in  order  to  print  or  re-print  the  fame, 

•  Dull  have  the  fole   right  or  liberty  of  printing  fuch  book 

•  and  books  ?or  the  term  of  ai  years,  to  commence  from  the 
"  laid  tenth  day  of  Aprils  and  no  longer,  and  that  the  author 
**  of  any  book  or  books  already  compofed  and  not  printed  and 

•  publiflied,  or  that  hereafter  (hall  be  compofed,  and  his  af- 
^  fignee  or  ailigns,  (hall  have  the  fole  liberty  of  printing  and 

(1)  With  refped  to  this  ad»  fee  the  cited  therein.      See  alfo  Pope  y.   Cirr/, 

Clfe  of  Miilar  V.  Titfhr  very  folly  re-  pojl.  342.     Caman  v.  Bowles,  %  Bro.  Cha. 

pncd  in  4  Burr.  2303.  and  the  cafes  Hep.  8o. 

K  4  **  re- 
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Gylh  t.  «<  re -printing  fuch  book  and  books  for  the  term  of  14  jcnty  % 
Wilcox.  <<  commence  from  the  day  of  firft  publifhing  the  fame,  an 
**  no  longer;  and  tliat  if  any  other  bookfeiler,  printer,  c 
*^  other  perfon  whatfoever,  from  and  after  the  tenth  day  c 
<<  jlpril  1710,  within  the  times  limited  by  this  z€t  as  ztoftbi^ 
<<  (hall  print,  reprint,  or  import,  or  caufe  to  be  printed,  re* 
"  printed,  or  imported,  any  fuch  book  or  books,  without  the 
*'  confent  of  the  proprietor  or  proprietors  thereof  firft  had  and 
*^  obtained  in  writing,  figned  in  the  prefence  of  two  or  mm 
*'  credible  witnefles,  or,  knowing  th^  fame  to  be  fo  printed,  or 
**  reprinted,  without  the  confent  of  the  proprietors,  (hafl  fd^ 
•*  publifti,  orexpofe  to  fale,  or  caufe  to  be  fold,  publilhed,  oc 
•'  expofed  to  fale,  any  fuch  book  or  books,  without  fuch  confent 
**  firft  had  and  obtained  as  afprefaid,  then  fuch  offender  or  offends 
<*  ers  ftiall  forfeit  fuch  books,  and  all  and  every  flieet  and  (beeti 
**  being  part  of  fuch  book  and  books,  to  the  proprietor  or  pro« 
'^  prietors  of  the  copy  thereof,  who(halIforthwith  damafkandmafae 
**  wafte  paper  of  them :  and  further,  that  every  fuch  ofienda 
'*  or  offenders  ftiall  forfeit  one  penny  for  every  fuch  flieet  which 
**  ftiall  be  found  in  his  or  their  cuftody,  either  printed  or  print- 
'^  uig,  publiftied  or  expofed  to  fale,  contrary  to  the  true  intent 
*•  and  meaning  of  this  aft,  the  one  moiety  thereof  to  the  quecuj 
**  her  heirs  and  fucccflbrs,  and  the  other  moiety  thereof  to  an]| 
**  perfon  or  perfons  that  fhall  fue  for  the  fame,  to  be  recoverec 
<^  by  aftion  of  debt,  bill,  plaint  or  information.'' 

Mr.  Brownhigi  counfel  for  the  plaintiff",  cited  the  cafe  o 
Read  verfus  Hodges  before  Lord  Hardwicke^  as  a  cafe  in  point 
that  was  an  attempt  to  prejudice  the  author  of  the  life  of  Cza 
r  I  43  ]  P^^^''  ^^  Great,  by  publifliing  it  in  one  volume,  which  wa 
word  for  word  die  fame  with  MotUfs^  only  feveral  pages  Id 
out  together  which  had  appeared  in  the  3  volumes. 
IjOKd  Chancellor, 

The  cafe  of  Read  verfus  Hodges  was  upon  a  motion  only,  an 

at  that  time  I  gave  my  thoughts  without  much  confideratioc 

and  therefore  ftiall  not  lay  any  great  vRcight  upon  it. 

The  ftitute  of         As  to  what  has  been  faid  by  Mr.  Attorney  General  of  the  afl 

f  ^  "ftin  the     ^*"S  ^  monopoly,  and  therefore  ought  to  receive  ftrift  coi 

cop*^«  ofbwks    ftrudion,  I  am  quite  of  a  different  opinion,  and  that  it  ougl 

in  authors  is  not  to  reccivc  a  Hbcral  conftruftion,  for  it  is  very  far  from  being 

ou"*ht Ticcuvc  monopoly,  as  it  is  intended  to  fecure  the   property  of  bod 

the  molt  liberal    in  the  authors  themfelves,  or  the  purchafers  of  the  copy,  as  fon 

coflftrudion.       recompence  for  their  pains  and  labour  in  fuch  works  as  may  I 

of  ufe  to  the  learned  world. 

The  queftion  is.  Whether  this  book  of  the  New  Crown  Lan 

which  the  defendant  has  publiflied,  is  the  fame  with  Sir  A£i 

tkew  Hales  Hiftor.  P/acit.  Corona^  the  copy  of  which  is  now  tl 

property  of  the  plain tiffl 

B'>ok$colour*i>ly       Where   books  are   colourably   fliortened  only,  they  arc  ui 

foortc^d  oniy,    Joubtcdly  within  the  meaning  of  the  acl  of  Parliament,  and  a] 

incamngot'the    ^  ^^c  cvafion  of  the  Itatutc,  and  cannot  be  called  an  abzid; 

tdtt  menu 

Bt 
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this  mull  not  be  carried  fo  far  as  to  reflrain  perfons  from      Gmi  t, 
{ a  real  and  £air  abridgment,  for  abridgments  may  with       ^^t^^^ 
roprictybe  called  a  new  book,  becaufe  not  only  the  paper  £u"iy  mic^ir^a 
int,  but  the  invention,  learning,  and  judgment  of  the  new  book,  be- 
is  ifaewn  in  them,  and  in  many  cafes  are  txtremely  ufe-  ^"^t  of  a***^*' 
>ugh  in  fome  indances  prejudicial,  by  miilaking   and  luthur  is  Skcym 
ng  ^  fcnfe  of  an  author  ( i  )•  in  i:. 

hould  extend  tlie  rule  fo  for  as  to  reftrain  all  abridg- 
it  would  be  of  mifchievous  confcquence,  for  the  books 
earned,  /«•/  Journeh  des  Scavam^  and  feveral  others  that 
•c  mentioned,  would  be  brought  within  the  meaning  of 
of  parliament. 

c  prefent  cafe  it  is  merely  colourable,  fome  "^^ords  out 
itfttnrla  Placitorttm  Corona  are  left  out  only,  ^w^  tranfla- 
ren  inftead  of  the  Latin  and  French  quotations  that  arc 
d  through  Sir  Matthew  HaJe^%  works ;  yet  not  lb  fla- 
;  the  cafe  of  i?/tf//verfus  Hodges ^  for  iliere  they  left  out 
lages  at  a  time  \  but  I  fliall  not  be  able  to  determine  this 
r,  unlefs  both  books  were  read  over,  and  the  caf:  fairly  [  ^44  1 
*twcen  the  parties. 

Attorney  General  has  faid  I  may  fend  it  to  law  to  be  ™*  "  |^-  » 
ncd  by  a  jury ;  but  how  can  this  poflfibly  be  done  ?  it  h^^^/I^u  wouU 
w  abfurd  for  tlie  chief  jufticc  to  fit  and  hear  both  books  b=abfurdibra 
rcr,  which   is   abfolutcly  necelTary,    to  judge  between  h*!!,*J*^j^i2'^t* 
vhether  the  one  is  only  a  copy  from  the  other.  read  over,  which 

is  ncccHar)', 
\i'here  one  is  only  a  copy  from  the  other* 

court  is  not  under  an  indifpenfable  obligation  to  fend  all 
a  jury,  but  may  refer  them  to  a  maft^r,  to  (late  them, 
\  is  a  queftion  of  nicety  and  difficulty,  and  more  fit  for 
learning  to  inquire  into,  than  a  common  jury. 

I  think  is  one  of  tliofe  cafes  where  it  would  be  much  ^.,„^^  ?^'c!' « 
)r  the  parties  to  nx  upon   two  pcrions  of  learning  and  uvo  peribns  of 

in  the    profcflion   of  the   law,  who  would   accurately  J"^"^"*  *"***«^ 
efuUy  compare  them,  and  report  tlicir  opinion  to  the  the  k)okr,"?nd" 

report  tliair  opi« 
nion. 

floufe  of  Ijords  very  often,  in  matters  of  account  which  The  Houfe  of 
unelv  perplexed  and  intricate,  refer  it  to  two  merchants  ^'^f*^*  i^  mattcre 

y   *      •     .  n  y  \  r  i  »     •     o»  accouat  which 

>y  the  parties,  to  conUder  the  cafe,  and  report   their  are  intrir.nc, 
\  upon  it,  rather  than  leave  it  to  a  jury  -,  and  I  fhould  ^'cfer  it  to  two 
reference  of  the  fame  kind  in  fome  meafure  would  be  the  TA't'^r''  T' 

n  1      1  •       1  I-  r         \  ed  by  the  parties, 

ft  method  in  the  prefent  caie  (2).  to  confidcr  the 

cafe,  and  report  ihctr  opinion  upon  ic 

W?  T.  Widktr and Dchrett^  I  Broi         (2)  The  Cafe  was   accordingly   rc- 
'^.  4ji.  ferred  to  an  award.  Rf'g.  Lib,  A,  1740. 

fol.  274. 
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CASES   Argued  and  Detenniiied 
Gratwict  verfus  Simpfin  and  Moore,  Marti  9,  1740^ 


Where  no  dc-  HT^  H  E  judgcs  havc  laid  It  down  now  as  an  invariable  ru 
maiui  has  been  J[  that  if  thcrc  bc  no  demand  for  money  due  upon  a  M 
SJtoTcJJs^tht  f^^  ^^^"^y  yea^s,  that  they  will  direft  a  jury  to  find  it  fatiS 
judge  will  d'irea    rom  tlie  prefuoiption  arifing  from  the  length  of  time  ( i }. 

a  jury  to  find  it  riti^fied. 

(i)  M^relandv,  Bemet,  I  Stra,  652.  v.  Newnham^  I  V^ef.  51.  Rtxv.Sttphti 

Senrli  v.  Barrittgtony  2   Strf!.  826.  3    P.  I   Burr.   434.  4  Burr.    1963.  OjkuaU 

W.   397    3   B.  P.  C.    935.   FoTveli  V.  Ltgby  I  Durn.  and  Ead,   270, 
CoJ/ait,  Rep.  Temp.  Finch*  77.  Leman 


Cafe  13a 


Vernon  ytxiws  Blacherhy^  March  lOj  1 740. 


s.c.Ban),Cha.  w  O  R  D  CHANCELLOR  :  This  is  one  of  the  mod  extraon 
fulfy  wjwtS^'*  -L/  nary  bills  I  ever  remember  5  and  there  is  no  foundation  J 
Jt  never  wa*  the  relief  cither  in  law  or  equity :  it  is  brought  againft  Mr.  Blacker 
intention  o|  ihe  ^.j^^  ;^  nothing  but  an  officer  under  the  commiffioners  for  bui 

act  for  building  .         t      rr         ®        1         . 

th«  $0  new      ing  the  iiity  new  churches. 

chor^hesy  that 

there  ibould  be  a  fuh  In  the  ordinary  courts  of  jufttce }  the  commiflioners  are  the  perlbas  to  dfftera 

any  difpute.       ^ 

^^^^^^^>^  '1      It  would  be  abfurd  if  a  bill  fliould  lie  againft  a  perfon  whc 
^^^^/^  only  an  officer,  and  fubordinate  to  others,  and  has  no  direQc 

O.    y^.^Si^^^'^     ^^  has  been   infilled  by  the  plaintifPs  counfel,  that  it  is  1 

^^  ^     neccflary  to  bring  the  commiffioners  before  the  court,  but  that 

is  very  fufficient  to  havc  the  treafurer  Mr.  Blackerby  who  ifli 

out  the  money :  and  they  have  compared  it  to  the  cafe  of  t 

Bubble^  in  the  year  1720. 

But  this  is  by  no  means  like  that  cafe,  for  there  althou 
•  fevcral  pcrfons  were  interefted,  yet  they  lodged  a  general  pov 
and  authority  in  fome  few  only,  and  therefore,  to  avoid  incc 
venience  from  making  fuch  numerous  parties,  this  court  ; 
ftrained  them  to  thofc  particular  pcrfons  who  were  intrufl 
with  this  general  power. 

The  feveral  parts  of  the  relief  prayed  are  thefe. 

Firft,  that  the  defendant  ffiould  pay  the  intereft  of  two  the 
fand  pounds  from  Michaelmas  1730,  to  the  Michaelmas  folio 
ing,  which  is  prayed  to  be  paid  out  of  the  grofs  fund  given 
the  firft  of  the  late  King,  before  it  was  vifted  in  Soutbfea  a 
nuities. 

Secondly,  that  the  plaintiff  may  be  paid  intereft  from  Lm 
day  1733,  to  the  Michaelmas  following  out  of  the  fum  of  thl 
thcufand  pounds. 

Thirdly,  that  intereft  may  be  paid  out  of  the  refidue  till 
is  placed  out  in  land. 

As  to  the  queftion  whether  the  plaintiff  is  come  into  a  pro| 
court : 

I  am  of  opinion  that  he  is  not,  for  it  never  was  the  intend 
of  tiicfe  a£ts  of  parliiament,  that  he  (hould  come  intoordin^ 
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conrts  of  jafltce ;  and  I  may  compare  it  to  aSts  of  parliament  Vsknon  t* 
vhich  gi?c  toll,  or  turnpike  afts :  the  commii&oners  are  to  de-  ^*"^ckx»«t« 
tenninc;uiy  difpute  ariCng  upon  thefe  z&s. 

fiut  fuppofe  I  was  not  to  make  this  conftru^on  upon  the 
iatpi  flatutes  relating  to  the  fifty  new  cliurches. 

inc  proper  method  even  then  would  have  been  to  move  the 
court  of  King's  Bench  to  have  granted  a  fnandnmus. 

For  if  the  commiffioners  or  their  officers  do  any  thing  impro-  If  thecommif- 
per,  the  court  of  King's  Bench  will  oblige  them  to  make  a  re-  ^?"*'?  **®  •"! 
torn  to  the  mandamus.  thi  f  om  or* 

King*8  Bench 
will  grani  a  mamiamsis. 

But  as  the  afts  of  parliament  exprefsly  dircft  that  the  com-  The  commif- 
iniffioncrs  fhould  account  for  the  diliributions  of  tliis  branch  of  fa"di"  aea  to*** 
the  revenue  before  the  auditors  of  the  treafury,  if  there  is  any  account  beibre 
grievance  there  can  be  no  relief,  but  upon  an  application  to  a  Acattditowot 
court  of  revenue;  for  if  I  fhould  dire£l  an  account  before  a  if  aicre  h  mv^ 
Mailer,  the  two  accounts  would  clafh ;  nor  do  I  know  any  thing  srievance,  the 
that  could  give  me  a  jurifdifiion  unlcfs  there  were  fomc  fraudu-  '*"5^  "  ^y  *F- 

I    ^    .  °n.  plying  to  a  court 

knt  Ctrcumitances.  of  revenue. 

I  am  of  opinion  all  thefe  feveral  acls  of  parliament  muft  be  The  fcvcxai  utt 

taken  together,  or  otherwife  it  would  be  a  moft  inconfiilent  relating  to  thu 

fiftcm,  matter,  muft  be 

*,         ^^  ^        f  t  <•••«••  taken  together. 

"  10  y^jlnnf,  r.  I  uy.  7.  lays,  the  money  10  tobe  linted  as 

**  aforefaid  (hall  be  paid  unto  fuch  perfon  or  perfons,  not  being      [  146  ] 
**  of  the  number  of  the  commiflioners,  for  the  ends  and  pur* 
^  pofes  aforefaid,  as  her  majefty,  her  heirs  and  fuccefTors,  fhall 
"  from  time  to  time  dire£b  or  appoint,  to  be  the   treafurer  or 

*  trcafurcrs  on  this  behalf^  and  fhall  be  received  by  him  or  them 
**  bj  way  of  imprefl,  and  accounted  for  only  by  fuch  treafurer 
"  or  treafurers,  aitd  fhall  be  difburfed,  expended  and  applied, 
**  by  fuch  treafurer  and  treafurers  refpe^ively,  according  to 

*  fuch  orders  and  warrants  as  he  or  they  fhall  receive  from 

*  the  conmiiflioners,  or  any  five  or  more  of  them,  for  all  or 
**  any  of  the  ufes  by  this  or  the  former  a£t  prefcribed  or  allowed, 

*  and  not  to  any  other  ufe,  intent  or  purpofe  whatfoever ; 
**  which  (aid  treafurer  and  treafurers  fhall  be  refpe£lively  ac- 
**  countable  in  the  Exchequer  for  the  fame." 

I  read  this  claufc  relating  to  the  treafurer,  to  fhew  that  it  is 
dear  he  could  not  ifTue  a  penny  without  a  previous  order  from 
the  commiffioners. 

I  Gt9.  2.Jfat.  2.  r.  23./  2.  and  4.  relates  to  the  maintenance 
tf  Aeminiliers  of  the  fifty  new  churches. 

lG€9.  2.  r.   19.  /•  I.  <*  ena£ts,  that  the  fum  of  3000/.  of 

*  hvful  money  of  Great  Brttasn^  is^c.  fhall  be  allotted  and  ap- 

*  pobtcd  for  and  as  the  fhare  and  intereft  which  the  re£tor  for 
*tbc  time  being  of  the  faid  new  parifh  church  in  or  near 
^  ikm/bury  market  fhall  have  or  be  intitled  to  out  of  the  fame 

*  monies  5  and  the  treafurer  for  the  time  being  is  hereby  re- 

*  ipured  by  and  out  of  the  firil  monies  which  are  or  fhall  be 
,  *  ibed  to  himj  as  ibon  as  conveniently  may  be,  to  lay  out  and 

"  difpofc 
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VitKOK  ▼.     <«  difpofc  of  the  faid  fum  of  3000/.  or  any  part  thereof^  accor 
3^..\ck£»iy.  <j  j^g  ^^  ic^^j^  orders  and  warrants  as  he  (hall  from  time  to  tin 
**  receive  from  the  commiflioners,  any  five  or  more  of  them^ 
**  purchafing  lands^  tsfc^  to  be  conveyed  to  and  fettled  upon  an 
**  to  the  ufe  of  the  faid  new  church  for  the  time  being,  anUu 
**  fucceflbrs  in  the  faid  church  for  ever,  for  and  towards  hi^i 
*^  their  maintenance,  to  be  laid  out  in  the  mean  time  on  ita 
'^  fecurities»  or  in  the  publick  funds,  and  the  intercfl  and  pro 
«*  duce  to  the  reflor." 
r  J ._  1         There  is  fome  variation  in  the  penning  of  this  aft,  but  noi 
fuch  as  to  create  any  difference  in  the  autliority  or  power  of  tin 
commifficners. 
NotMngcanif-        For  if  tliere  had  been  no  fuch  claufe  of  orders  and  warrant 
the  treafurer  ^^  ""^^^  commiflioncrs  hands,  I  fliould  flill  have  been  of  opinio! 
without  a  previ-  from  the  general  tenor  of  thofe  ads  of  parliament,  that  nothb 
om  one  from  the  could  havc  iflucd  by  order  of  the  treafurer  without  a  prcviou 
comirJjiioner..    ^^.j^^  f^^^^^  ^j^^  commifTioncrs. 

If  this  be  fo,  then  with  regard  to  the  other  relief  that  is  prayc 
as  to  the  dividend  on  the  Souih-fea  annuities  from  Ladj-dA 
1733,  to  September  the  fifth  following,  the  treafurer  being  i 
officer  only,  and  obliged  to  purfue  tlie  direftions  of  the  con 
mifTioners,  though  pofGbly  an  order  might  not  be  wanted  fo 
every  particular  fum,  yet  for  every  half  year's  dividend  thcr 
certainly  ought  to  be  one. 
It  U  improper  to  I  fhould  think  the  commiffioncrs  only,  and  not  the  trcafurci 
make  *  per  Ion     ought  to  liavc  bccn  parties  ,  for  it  is  abfurd  to  make  a  perfon  wh 

who  AtXiy  mmi-      r»         .    •«      •   11      1      /•  1  ^ 

ftemiiy  only,     ^cts  muiillenally  the  fole  party. 

foic  party.  I  agree  that  it  was  the  intention  of  the  legiflature,  that  if  th 

money  could  not  be  laid  out  in  land  before  1730,  that  the  mi 
nifter  for  the  time  being  (hould  not  be  without  a  maintenana 
and  that  it  fhould  have  been  paid  out  of  the  grofs  produce* 

But  here  was  no  minifter,  for  Dodlor  Vertwi  was  not  intttle 
till  February  1730,  and  yet  he  had  interell  from  the  Mubaelmt 
before ;  but  die  plaintiff  is  fo  unreafonable  as  to  afk  for  the  tim 
that  he  was  not  minifter,  from  the  Midfummer  before :  it : 
moft  abfurd  that  a  new  redlor  fliould  exped  to  diminifh  a  groi 
fund  before  he  was  adtually  inftituted,  or  in  any  fort  of  pofTeffio 
whatever. 

When  there  are  fales  of  Souih-fea  flock  in  this  court,-  if  it : 
fold  during  the  running  of  a  dividend,  and  before  the  half  yes 
is  complete,  it  cannot  be  feparated. 

The  money  has  been  laid  out  in  land,  and  therefore  k  is  inr 
poflible  to  have  the  very  money,  unlefs  I  would  decree  a  fale  € 
fo  much  of  the  lands  \  and,  according  to  the  opinion  I  have  a 
ready  given,  this  ought  not  to  be  done  without  an  order  of  tl3 
commifTioncrs :  nor  will  I  direft  a  fale  of  part  of  the  annuitic 
to  raife  the  fum  prayed  by  Do£lor  Vernon^  unlefs  1  had  th 
commiflloners  before  the  court. 

ITie  caufe  was  ordered  to  Hand  over  for  want  of  parties  upo 
tlie  plaintiffs  paying  the  coils  of  the  day. 
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I  U^endJiAfQn  verfits  Spilht  and  others^  in  the  Paper  of  Re-  Cafe   153. 
hearings,  March  \%^  1740* 

yO^TiV  S/tfi;i^  being  feifed  of  a  confiderable  real  eftatc,  and  S.C.3P.  w. 
J  pofleffed  of  a  large  pcrfonal  eftate,  made  his  will  dated  the  |^^>^  Batn«4. 
2llth  oi  March  1 721,  and  aftenvards  a  codicil  of  the  10th  of  Cfaanc.3S4. 


OBfher  1 72 1,  and  appointed  John  Hottfe  and  John  Sp'ilJet  his^;/^ 
Iwftccs,  to  fee  what  he  had  done  in  his  life-time  be  continued"^^^^^"^**^ 
as  he  ordered,  and  then,  gave  his  coufins  AnneTLmX  Mary  JohJonXr  ^^^J^^ 
15/.  a  yeara-piece  during  their  lives,  and  directed  his  trulle^^^;^^i,^^J! 
to  improve  all  his  eftate  to  the  beft  advantage,  and  that  the  y^^;  */^:# 
jearljr  profits  thereof  (houkl  be  given  to  and  for   the  yearly  '^       -_ 

maintenance  of  fuch  minifters,  as  were   called  by   tlie  name  of      .  ^>e^^S- 
?njbytenan   and  independent   minifters,    that   do  not   receive     ^  .^^.J^^^^^J^ 
above  4oA  a  year  for  their  preaching;  the  teftator  afterwards  J^^y^u^^.  \ 
added  Richard  Froome  to  the  other  two  truftees,  and  on  the  7th 
tiDecemher,  1 721,  there  was  an  indenture  of  rcleafe  duly  exe- 
cuted between  John  Stamps  of  the  one  part,  and  Hof/fcj  Froome^ 
ind  SpiJlctof  the  otlier  part,  witncffing  that  Sffnup,  as  well  for 
and  iu  confidcration  of  the  natural  love  and  affedlion  which  he 
bore  unto  his  coufins  Hoit/e,  Froomr^  and  his  friend  SpilUt,  and 
aifo  in  confideratioii  of  ten  (liillings  paid  by  them,  granted  to 
them  feveral  melTuagcs  and  farms  therein  mentioned,  to  hoid  to 
them,  their  heirs  and  aifigns,  to  the  ufc  of  them,  tlieir  heirs  and 
affigns  forever;  provided  always,  is^c,  that  if  S/ofnp  fhould  at 
an?  time -during  his  life  tender  or  pay  to  Houfc^  l^c.   loi.  on 

JJttrpofc  to  make  void  the  faid  deed  and  the  eftates  thereby  con- 
Tcjrcd,  then  the  deeds  and  the  eftates  tliereby  limittd  fliould  be 
♦oW.  John  Stamp  did  alfo  execute  a  deed-poll  of  his  perfoiiiil 
eftatc  to  Hoiife^  Froome^  and  Spillet^  whereby  John  Stamps  in 
confideration  of  ten  (hillings,  and  other  good  caufcs,  bargained 
and  fold  to  Hoitfe^  bfc.  all  his  goods  and  chattels,  to  hold  to 
4cm,  their  executors,  (sfc.  and  put  them  in  poflcflion  of  all  the 
pcmifles  by  the  delivery  of  five  (hillings  to  them  ;  and  it  wa.<; 
agreed  between  the  parties,  that  Stamp  (hould  have  the  rents 
and  profits  of  the  prcmifles  during  his  life  for  the  maintenance 
<rfhimfelf  and  family,  and  a  power  was  refcrved  to  Stamp  to 
Jnake  void  this  deed  by  any  deed  or  writing,  and  to  difpofe  of 
4e  premUIes  as  he  (hould  think  fit ;  and  he  had  power  alfo  to 
trokc  the  leafe  and  rcleafe* 

The  bill  is  brought  by  the  plaintifi^s  as  heirs  at  law  to  John 
f^ntpy  and  the  end  of  it  is,  tliat  the  defendants  may  convey 
Jill  Stamp^s  Ti^al  eftate  to  the  plaintifii  and  their  heirs,  and  ac- 
«nnt  for  th?  rents  and  their  Ihare  of  the  perfonal  eftate,  and 
dcTiTcr  up  the  deeds  of  bargain  and  fale,  aiiid  leafe  and  rclcufc, 
and  die  title  deeds. 

The  defendants  infift  on  their  right  to  the  real  and  perfonal     [  i^p  J 
•Ibtc  by  virtue  of  the  will  and  conveyances  of  John  S/amp^  and 
V  regard  it  is  by  his  will  declared  that  if  his  heirs  ihould  com- 

luciice 
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Lloto  ▼.     mence  any  fuit  relating  to  his  will,  that  then  it  flumld  be  void : 
Spillxt.      ^gy  fubmit  to  the  court,  that  if  the  pbintiffii  had  any  title  to 
theif  annuities  of  fifteen  pounds  each,  they  have  forfeited  the 
fame  by  bringing  this  fuit  (i  )• 
Nitttnl  loire  and      Firjl^  With  regard  to  the  perfonal  eftate :  I  am   of  opi^N> 
foflwL**nt  tt>CT^  there  arc  no  grounds  for  the  prcfent  plaintiflFs  to  be  relieved,  ac- 
ace  a  ufe,  and      conliiig  to  the  praycr  of  tlicir  bill. 
vUl  amouJit  to  a 
covtaaac  co  ftjuid  (tifrd,  thoush  no  other  confideratlon  appear. 

For  here  is  an  aflignmenty  or  bill  of  fale  of  all  his  goods  and 
chattels,  and  all  other  his  (ub(lance  whatfoever  moveable  or  im« 
moveable,  quick  or  dead,  to  his  truilecs  during  his  life,  for  the 
maintenance  of  himfelf  and  family,  with  another  provifo  to  re- 
voke the  ufcs  of  this  deed  by  any  other  deed  or  writing,  or  even 
by  cancelling  without  any  form  or  ceremony  whatfoever. 

A  man  makes  a  will  antecedent  to  a  deed,  iti  whicli  he  hat 
given  away  all  his  perfonal  edate  to  charitable  ufes. 

Now  whether  a  man  after  a  will  made  referves  a  truft  in  what 
was  his  perfonal  property  before,  or  acquired  after,  the  will 
is  ambulatory,  till  his  death,  and  therefore,  as  to  the  next  of 
kin,  there  is  no  pretence  that  the  perfonal  citate  is  dcvifable  un- 
der the  ftatute  of  diftributions. 

Secondly^  As  to  the  legal  eftate,  whether  it  will  pafs  by  the 
leafe  and  relcafe  without  a  confidcration. 

Now  there  are  no  grounds  whatfoever  to  fay  that  tlie  legal 
eftate  did  not  pafs  by  the  leafe  and  releafe* 

For  the  confiderations  in  it  are  fuch  as\nU  operate  by  way  of 
tranfmutation  of  poflefllon. 

In  the  firft  place,  here  is  a  confidcration  exprefled  of  natural 
affeftion  to  two  perfons,  who  are  not  difputed  to  be  very  nearly 
related  to  the  grantor,  and  here  is  likewife  the  confidcration  of 
ten  fliillings  (2),  but  there  is  no  manner  of  doubt  the  eftate 
would  have  pafled  even  without  the  laft  pecuniary  confidcration, 
under  the  ftatute  of  ufes,  for  natural  love  and  aife^ion  is  very 
fufficient  to  create  a  ufc,  and  will  amount  to  a  covenant  to 
ftand  feifed,  though  no  other  confidcration  appear  (3). 

But  then  it  has  been  infifted,  here  is  not  a  fulHcient  confidcr- 
ation to  pafs  the  beneficial  intereft  in  this  eftate. 
r  1^0  ]  The  confidcration  of  ten  flnllings  it  is  faid'is  only  a  form  ii 
the  conveyance,  and  not  fufficient  of  itfelf  to  pafs  the  eftate 
neither  will  the  confidcration  of  natural  love  andafie^on  alom 
pafs  it. 

But  I  do  not  think  thefe  obfervations  material  in  the  prefpn 
cafe. 

Confider  how  it  ftood  at  common  law  before  the  ftatute  o 
ufes ;  there  was  no  neceflity  then  that  there  fliould  be  any  confi 
ration  expreffed  to  pafs  the  eftate, 

(i)  See  Mftris   v.   Burroughs,  ante  I     (3)    Brcwu  r.  Joms,   ante  I  vol.  I91 
vol.  404.  and  note  3. 

(1)    bee  lomig  V.  Pcacly,  poft.   256. 


in  the  Time  of  Lord  ChanceUor  HiRbwicKE.  i  j« 

r  inftance  in  the  cafe  of  feoflFmentSy  there  was  no  con-  LtoTD  ▼. 
a  at  all  mentioaed  intheoii  and  yet  the  cftatc  pafled  by  2»fill»t. 
)ni  the  operation  of  law.  ufcs  were  intro- 

ducedyduriiijthe 
twees  dte  two  hoofes  of  Tork  and  Lstuafitt,  to  avoid  forfeltans,  and  were  cxadly  the  iame 
(ruib  afe  now. 

ocefs  of  time,  for  the  fake  of  avoiding  forfeitures  to  the 
when  the  contefts  arofe  between  the  two  houfcs  of  Tork 
cafter^  and  like  wife  to  avoid  wardfhips^  both  of  them 
raudulent  intention  to  cheat  the  crown,  and  the  lord,  of 
;  law  gave  them,  ufcs  were  introduced,  and  were  exactly 
:  with  what  trufts  are  now,  and  I  wonder  how  they  ever 
be  diilinguiflied. 

lo£trineof  a  refulting  ufe  fird  introduced  the  notion  that 
lift  be  a  confideration  exprefled  in  the  deed  of  feofl- 
•r  otherwife  nothing  could  pafs,  but  it  would  refult  to 
for  (i). 

fo  it  is  inftfted  on  here,  that  though  the  legal  eflate  pafles 
tatute  of  ufes,  yet  the  beneficial  intereft  will  not  paf$, 
is  not  what  the  court  calls  a  valuable  confideration^  and 
rntly  there  is  a  refulting  truft  for  the  heir. 

now  bound  down  by  the  ftatute  of  frauds  and  perjuries,  NotKmg  i«are- 
ue  nothing  a  refulting  trull,  but  what  arc  there  called  Suiting  truft  u^ 
f  operation  of  law;  and  what  arc  thofe  ?  Why  Jirfiy  f4ud»^ and**|«r- 
n  edate  is  purchafed  in  the  name  of  one  perfon,  but  the  juhet  but  what 
or  confideration  is  given    by  another  (2)  ;•  or  ^4W////y,  "c  called  fo  by 
a  trud  is  declared  only  as  to  part,  and  nothing  faid  as 
eft,  what  remains   undifpofed  of  refults  to  the  heir  at 
d  they  cannot  be  faid  to  be  truftees  for  the  refiduc(3). 
not  know  in  any  other  inftance  befides  thefe  two  where  when  an  eftate 
irt  have  declared  refulting  trufts   by  operation  of  law,  U  purchafed  ia 
1  cafes  of  fraud,  and  where  tranfadions  have  been  car-  ptrfbir^*d  the 
mala  Jide,  money  is  paid  by 

another,  he  has  B 
ruft )  or  where  it  is  declared  only  ai  to  part,  and  nothing  Cud  as  t3  the  reft,  what  remains  aa- 
refmlu  to  the  heir  at  law. 

*lie  reader  11  referred  to  the  Ef-  Bat  if  the  nominal  purchafe  in  his  tifi' 

i(es  and  Trafts,   127,  to  134.  //W  gives  a  dedaratioa  of,  or  confeHet 

7ith  refpecl  to  this  politioQ  the  the  truft,  then    it   takes  it  out  of  the 

g   obfervjMions  occur.      \i  the  (latute.    Ambro/e    v.    Amhr^fe    1   P.  W» 

ition  money  is  exprrjed  in  the  322.  Ryall  v.  Ryall^  ante  l  vol.  59,  6o. 

be  paid  by  the  peribp  in  whofe  In£./ri7fv.i)/^^/(Mr,i^;n^.409.  therewrasevi* 

he  conveyance  is   takcn»   aud  dence  in  Mr.  Z)/^^/0/i's  handwriting, /^/z/ 

appears  in  fuch  conveyance  to  the  trufifiocks  bad  btenfAd^  and  the  money  laii 

praamption,  that  (he  purchafe  out  from  time  to  time  in  the  pterchafe  of  ^nd, 

elooged  to  another,  then  parol  So  if  it  appears  on  the  face  of  the  coq'- 

Boot  be  admitted  after  the  death  veyance  (whether  by   recital  or  other- 

mtud pwrchafer  to  prove  a  refult.  wife)  that  the  purchafe   was  made  with 

(^  for  that   would   be  contrary  the  money  of  a  third  perfon,  that  will 

uatt  of  Frauds  and  Perjuries,  create   a   trull  in  his    favour.   Kirk  ir. 

WeU,  Pre,  Cha.  84.    l^'alter  de  Wehh,   Pre.    Cha.  84.  Deg.    v.   Deg   3 

-Gilfi  Hid.  ^%^Henmv.  Heron  iitd.  P.   IV,  414.   RyaJl  v,  ky all,  ante  l  voU 

mttm   V.  Prejion,  ibid,  103.  Gaf  59.  Toungy/,  Peachy ^  poll.  257. 
I*«w'«y>    «  ^^**  366.  Hooper'^.         (3)  Cottington  v.   FUtcber^  poft,   156. 


^"^  480.  Crof  V. Nortw^  ante  75, 
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though  it  is 
othemrirc  with 
Bc^jnicosidced. 


Liioyi>  ▼.         But  in  the  prefent  cafe  there  is  no  fraud  at  all  in  the  granter 

Spillb'T.     j^yj  .^  fchcmfc  ill  the  plaintifPs  anceftor  to  fecure  the  charity  a 

all  events,  fuppofing  he  (liould  revoke  his  will. 

The  heir  at  law      ^^  has  been  faid,  that  it  was  not  the  intention  to  give  thn 

A>e«  not  want  an  eftatc  to  tlie  defendant,  and  confequently  tlic  heir  at  law  iijo^ 

tou^h^^rSai  ^'^^^^^  •  ^^^  ^'^^  '^^^^  ^^  ^^^  ^^^  "^^  ^^"^  ^^  exprefs  intcntiai  j 
°  ^  •  •"  '  and  it  is  certainly  fo  in  the  cafe  of  a  will,  but  it  U  otherwift 
with  regard  to  a  deed. 

For  there,  fince  the  ftatute  of  Frauds  and  Perjuries,  dielioet 
are  exad^Iy  drawn  with  regard  to  refuUing  truftsi  and  the  hat 
at  law  muft  (hew  an  exprefs  truft  for  him  in  order  to  intitk 
himfelf. 

A  man  tJint  conveys  a  truft  to  another,  and  barely  fef 
himfelf,  or  for  the  ufe  of  his  heir  at  law,  does  not  generadlf 
infert  a  power  of  revocation,  as  has  been  done  in  the  prefeot 
cafe. 

Upon  the  whole,  I  am  of  opinion  that  the  legal  eftate  did  wd! 
pafs,  and  the  beneficial  intereft  likewife  ;  nor  do  I  believe  there 
was  any  intention  tliat  there  fliould  be  a  refulting  truft  for  the 
heir  at  law,  but  the  whole  defign  of  the  plaintiff's  anceftor  wai 
to  fecure  the  charity  at  all  events. 

Lord  Hardwicke  therefore  faid,  he  faw  no  caufc  to  vary  the 
decree  of  the  8th  of  Novemhr  1 734,  and  ordered  the  famcflwuU 
be  aftlrmed  *,  but  declared  that  the  plaintiffs,  the  heirs  at  law  o( 
John  Stampy  were  intitled  to  the  two  annuities  of  fifteen  pottiuh 
each,  devifed  to  them  by  the  teflator  for  their  lives,  and  (&• 
refted  the  arrears  and  growing  payments  to  be  paid  to  the  plain- 
tiffs (i). 

(1)  Rtg.  Lib,  B.  1740.  fol.  155.     Rfg.Lib,  B,  1734.  fol.  74« 


Cafe  134. 

All  adminiftra- 
tor  is  not  ia 
cafe 


I 


Willins  and  his  Wife  verfus  Hunty  the  fame  Da]% 

O  R  D   Chancellor  :  It  Is  not  a  rule  in  all  cafes,  tkJil 
^  I  (liould  charge  an  adminiftrator  with  intereil  on  account 


S;:^."!^  with  of  P=rfonal  eftatc 

iotercft  on  ac- 
count of  perlonal  eflate. 

But  here  has  been  a  poffefTion  of  a  pcrfonal  eftate  in  the  hani 

of  an  adminillrator  for  thirty  years,  and  part  of  it  was  out  upoi 

mortgage,  which  produced  intereft  ;  but  however  this  point  md 

be  deferred  til!  the  Maftcr  has  made  his  report. 

It  It  not  an  in-        As  to  the  cofts,  let  all  parties  have  it  to  the  time  of  die  faeai 

variable  rule  that  ;„g^  ai^j  refcrvc  the  confuleration  of  other  cofts  till  after  di 

an  adminAitratop  %  m   t\     •  ^      ■    •     1 

iiiottid  be  allow-  l^^^ter  s  report,  for  it  is  by  no  means  an  invariable  nik  itaX  a 
ed cofts tt all      adminiftrator  iliall  be  allowed  them  at  all  events  i\\% 

cvenCN  * 

(0  Reg.  Lib.  B.  1740.  fol.  144.     SccHidi  .Hersctod^  mate  lt£. 
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Baxter  verfus  Wilfortj  the  fame  Day*  Cafe  135. 

r HOUGH  a  defendant  in  a.caufc  has   made  default,  You  muft  make 
you  muft,  notwithftanding,  make  a  decree  eomplcte  and  a  decree  com- 
jfolutc  againft  hiix^  before  you  can  petition  for  a  re-heariijg,  difend5nt"^  * 
idferving  him  with  notice  of  the  order  for  a  re-hearing  is,  though  he  has 
It  fufiicient ;  but  though  the  Chancellor  for  this  dcfe£l  dif-  P^^^^  *  default, 
fled  the  petition  for  re -hearing,  without  any  prejudice  to  any  pctldon  fo/iirc- 
vr  petition  in  cafe  the  party  ihould  be  advifed  to  it,  after  the  heariug. 
nrce  is  perfe£led,  yet  he  would  not  order  the  depofit  to  be  di- 
ed among  the  parties,  who  appeared  before  him  on  the  pre- 
t  petition,  becaufe  there  is  nothing  done  upon  it  one  way  or 
«r(0. 

The  depofit  was  ordered  to  be  paid  back.     Rfg.  LiL.  A,  1740.  fol.  221. 

Stiles  verfus  The  Attorney  General^  March  14,   1740.  Cafe  135. 

pHE  late  Duke  of  Wharton  on  the  24th  oi March,  17 19,  f,"„^StJ^the 
L     by  deed-poll  under  his  hand  and  feal,  *<  confidering  tliat  Duke  of  fVhar^ 
the  publick  good  is  advanced  by  the  encouragement  of  learn-  ^°»  ^  Doaor 
mg  and  the  polite  arts,  ^nd  being  pleafcd  therein  with  the  dkSn'tharthe 
attempts  of  Dodor  Toung,  in  confideration  thereof,  and  of  public  gooU  is 
the  love  he  bore  him,  did  give  and  grant  unto  the  faid  Dodor  a^^^anced  by  the 
Toung  an  annuity  of  100/.  to  hold  during  his  life,  out  of  all  of  learning,  and 
and  every  his  manors,  mcffuages,  lands,  tenements,  and  he-  i»»  confideration 
reditaments,  to  be  paid  him  or  his  afllgns  half  yearly  or  quar-  Jove^e^ore'*^^ 
tcrly,  with  a  claufe  of  diftrefs  in  cafe  of  non-payment/'  himj  this  is  not 

a  k'gal  confi- 
dentloD,  nor  does  It  amount  to  a  valuable  one  In  the  eye  of  the  law  (i).    . 

By  an  indenture  dated  the  loth  of  July  172a,  inrolled  ^^^T^       ^^ 

incery,  and  made  between  the  faid  Philip  Duke  of  IFhartoti^    ^     ^     - 

die  one  part,  and  Doftor  Young  of  the  other  part,  reciting 

I  above  deed-poll,  and  alfo  reciting  that  the  faid  Duke  v/as 

lebtcd  to  Do£kor  Toung  on  the  faid  annuity  in  250/.  to  Mid* 

mer  laft,  and  alfo  in  100/.  more,  making  350/.  and  alfo 

iting  that  the  faid  Doftor  Young  had  at  the  Duke's  fpecial 

lance  and  requeft  quitted  the  fervice  he  was  in,  in  the  Earl 

Exeter^s  family,  and  thereby  loft  an  annuity  of  ico/.  and 

I  ttciting  that  the  faid  Duke,  being  willing  to  make  the  faid 

ftor  Young  fome  amends  for  his  faid  lofs  in  quitting  the 

i  of  Exete?%  family,  had  propofed  to  give  him  a  further  an- 

ityof  100/.  to  be  paid  quarterly  in  lieu  of  the  faid  350/. 

I  of  his  faid  lofs  in  quitting  the  Earl  of  Extter^s  family ; 

b  wttnefled,  that  in  confideration,  k^c,  the  Duke  did  give, 

iBt,  bargain,  and  fell  to  Doctor  Young  one  other  annuity  of 

o/.  befides  tJie  faid  annuity  grjinted  by  the  above-mentioned 

(i)  Sec  Jamefon  v.  Skl'^iukh^  i  Bn.  Cha.  Cha.  Rep,  34. 
VoIh  II.  L  deed- 
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Stilei  v.    deed-poll,  to  hold  unto  the  faid  Doftor  Toung  and  hU  afligns 
^^weVa"    during  his  life,  clear  of  incumbrances ;  and  the  faid  Duke  dU 
thereby  charge  all  his  manors,  if^c.  he  was  intitled  to  in  la^ 
or  equity,  with  the  faid  two  annuities  of.  loo/.  each,  payab- 
quarterly. 
r  i^j  1  By  a  deed  dated  the   1 2th  of  7///j^,  1722,  the  Duke  charg-. 

the  lands  in  truft  to  Mr.  Juftice  Dettton^  isle,  with  the  200/.  a.i 
nuity  of  Doftor  Toung, 

A  bill  brought  by  the  Duke  of  IfH^artotCs  judgment  crediton 
in  Hilary  term  1722,  in  Augujl  1723,  there  was  a  decree  for  j 
fale  of  the  tru(l-e dates,  and  that  the  money  arifing  therefrom 
fhould  be  paid  to  the  creditors  according  to  their  priority,  and 
the  refidue  to  the  Duke. 

Doftor  Toung^  in  his  examination  on  the  4th  of  Fth*  1730, 
before  the  Mafter,  fets  forth  at  large  the  confiderations  of  die 
annuities ;  and  likewife  the  Duke  of  Wharton^  giving  him  a 
bond,  dated  the  15th  oi  March  1721,  in  the  penalty  of  1200/. 
conditioned  for  the  payment  of  600 /•  in  confideration  of  his 
taking  fcveral  journies,  and  being  at  great  expences  in  order  tc 
be  chofcn  a  member  of  the  Houfc  of  Commons  at  the  dcfire  oi 
the  faid  Duke,  and  in  confideration  of  his  giving  up  two  living? 
of  200  /.  and  400  /.  per  ann.  value,  in  the  gift  of  All  '&ours  College 
on  the  promifes  made  by  the  faid  Duke,  of  ferving  and  ad- 
vancing him  in  the  world. 

On  the  26th  of  Aprils  1 740,  the  bond  creditors  of  the  lat< 
Duke  of  Wharton  brought  their  bill,  fetting  forth  the  decree  11 
the  former  caufe ;  and  infifted  that  all  the  judgment  and  othc 
creditors  provided  for  by  the  faid  decree  had  been  paid,  ati« 
that  there  remained  fufBcient  in  tlie  truftccs*  hands  to  pay  th 
bond  debts,  and  that  the  claim  of  Docflor  Toung  is  to  be  confi 
dcrcd  as  a  gratuity  or  prefent  only,  ar.d  ought  to  be  poftppncd  c 
their  demands. 

The  Mafler,  on  the  i6th  of  December^  makes  a  report  of  Doc 
tor  Toung^s  demands,  and  ftatcs  the  feveral  fadls  before  mer 
tioncd  relating  to  the  two  annuitit s  and  the  bonds,  and  fays  thi 
he  did  not  find  any  pecuniary  conlidcration  cither  for  the  bom 
or  the  annuities,  and  alfo  ftates,  that  fcveral  of  the  creditors  c 
the  late  Duke  for  money  really  lent  him  arc  ftill  unpaid,  an< 
tlierefore  whether  tlie  faid  demand*;  cf  Dodlor  Toung  amountiuj 
to  365/.  fnould  take  place  of  any  of  the  debts  fublVquent  in  timer 
which  were  for  a  confideration  in  money,  he  iubmits  to  tlie  judg' 
nient  <rf  the  Court. 

Lord  Chancellor, 

I  cannot  determine  now  how  far  Do£Vor  Toutig  is  to  be  pre- 
ferred to  general  creditors,  or  pultponcd,  who  are  not  parties  to 
the  decree,  as  they  arc  not  btfore  the  Court. 

The  grant  of  his  fird  annuity  is  on  coiifidcration  that  ihc 
pu!>lick  gcoil  is  advanced  by  ilie  cncour.ij-emcnt  of  learning  and 
the  polite  uris,  and  of  ihc  V'wVx  ct  U'.':i;rt:,:i'<.  being  pleafed  with 
Docior  y^ujigs  attempts  tliercin,  and*  in  confideration  likewife  of 
tliC  love  he  bore  him. 
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The  fecond  annuity  is  on  confideration  of  the  Duke*s  being     STit»t  t. 
indebted  to  Doftor  Toutig  in  the  fum  of  350/.  and  in  confider-    'q^^ma" 
atioa  of  the  Do£lor's  leaving  my  Lord  Exeter's  fervice,  and  there- 
by lofing  an  annuity  of  100/.  per  ann.  during  his  life^  which  the 
larl  of  Exeter  had  before  agreed  to  fettle  upon  him. 

As  to  the  fifft  annuity,  I  am  of  opinion,  that  it  is  not  a  legal 
confideration  5  for  though  it  may  be  a  very  good  inducement  to 
apcrfon  for  his  doing  it,  yet  it  will  not  amount  to  a  valuable 
confideration  in  the  eye  of  the  law. 

But  then  Do£lor  Young  in  his  examination  before  the  Mafter  Giving  up  a  pt* 
fwtars  that  he  quitted  the  Exeter  family,  and  refufed  the   100/.  cuniary  advan- 
fer  am.  annuity,  which  had  been  offered  him  for  his  life,  pro-  ^^^annt^rir^ 
Tided  he  would  continue  as  a  tutor  to  Lord  Burleigh y  and  this  grantcd,aniounti 
merely  upon  the  prefGng  folicitations  of  the  Duke  of  Wharton^  ^  a  valuable 
and  the  aflurances  he  gave  him  of  providing  for  him  in  a  much  muchal^aTmof 
more  ample  manner.  money  paid  dowa 

If  this  be  the  truth  of  the  faft,  and  it  is  no  where  contradifted,  *^^^  ^™** 
it  does  certainly  amount  to  a  valuable  confideration. 

For  it  has  been  truly  faid,  that  it  will  equally  arife  where  a 
pcrfon  gives  up  a  certain  pecuniary  advantage  at  the  time  of  the 
pant,  as  where  a  fum  of  money  is  aftually  paid  down  at  the  time. 

And  though  the  grant  of  the  firft  annuity  may  be  voluntary,  There  being  ar^ 
taken  fingly,  yet  the  recital  in  the  fecond  will  alter  the  nature  rc-»«  due  on  the 
of  it,  and  turn  it  into  a  valuable  confideration  ;  for  as  there  were  ^^^  an""**^* '^^ 

i/-ni  •  111  t«  •    n  \  promiung  not  to 

arrears  on  the  nrit,  there  is  no  doubt  but  this  was  a  jull  and  luc  for  them, vw 
lawful  debt,  and  the  promifing  not  to  fue  for  thofe  arrears  was  a  *  ko^*  coundcr- 
good  confideration,  and  from  that  time  the  firft  annuity  ceafed  tha"timc  it'^"* 
to  be  a  voluntary  grant.  csafed  to  be  a    ■ 

The  bond  can  never  be  fupported  in  any  other  light  than  a  *^^**»^y  S"^^^ 
Toluntary  one,  for  it  is  recited  to  be  given  in  confideration  of 
Do3or  Toun^s  being  at  a  very  great  expcnce,  when  he  was  can- 
didate for  a  feat  in  parliament. 

I  cannot  confider  this  as  a  valuable  confideration,  for  DoGor  The  expence  ^a 
Ymng  cannot  be  fuppofed  to  be  a  candidate  for  a  feat  in  the  ?'''*^f"^,^^^"J^ 
Houfe  of  Commons  upon  any  other  vie^  but  ferving  his  country,  m;.n!bci  of  par- 
and  the  part  the  Duke  .of  Wharton  took  in  the  affair  ran  be  con-  liamen:,  is  noi  a 
fidered  no  otherwifc  than  as  a  dcfire  or  requeft  at  moft.  Ic[attol\rfa^P- 

*The  Doftor's  annuities  were  by  Lord  Chancalor  dircfted  to  portabordgivea 
be  paid  out  cf  the  money  remaining  in  the  hands  of  the  truftees,  ^^^  ^^^^  purpoie. 
and  which  arofe  from  the  fale  of  the  truft-eflates,  fo  as  not  to     [  *^SS  ^ 
dlllurb  any  payments  that  have  been  already  made,  and  which 
are  comprifcd  in  the  fchcdulc  to  the  Mafier's  report,  that  was 
confirmed  in  1729. 

Kam^ire  \tx{\x%  Toiingy  March  16,   1740.  Cafe  137. 

AN  award  was  made  a  rule  of  the  court  of  King's  Bcrtch  The  court  of 
,  according   to  a   fubmiflion  for  liiat  purpofe,  and  an  at-  J^i^tJ^c^p™^ 
tachmcnt  has  been  granted  for  not  obeying  the  award.  court  to  examine 

into  the  partiaU  « 
^diSnK,  arbitrators,  at  the  award  was  made  a  rule  cf  court  there,  which  the  plamtifF  mlglic  have  aono 
kj  &:wln§  caufe  why  the  rule  for  an  attachmciU  on  the  cjoa-performaQce  of  the  awird  (hculd  not  W 
in^  sblbluic. 

L  %  TVift 
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Kampshire  v.      The  plaintiff  here  has  brought  a  bill  fuggefting  fraud  and 

YouNc.       ruption  in  the  arbitrators,  and  praying  that  the  award  majr 
y,  fet  afule. 

^^  ^     '^'^^  defendant  pleads  the  award  in  bar  to  the  plaintiff's  bi 

t/i>/^^^^^^  ^      '^and  infifts  it  is  a  fair  and  juft  award* 

^     \  yr^4f       Lord  Chancellor  faid  to  the  plaintiff's  counfcl,  Why  did  ycrrr)i 
?         y V  ^.  ^   ^^^  proceed  in  the  court  of  King's  Bench,  the  proper  court         ^ 
/^"^   *       o^cxamine  into  the  partiality  and  corruption  of  arbitrators,  whi-  ^|^ 

"  y  (hewing  caufe,  why  the  rule  for  an  s 
•performance  of  the  award  fliould  not 


Jjh  y*^^^^''^/  y°^  might  have  done  by  (hewing  caufe,  why  the  rule  for  an 
"^.^--^ —  tachment  on  the  non-performance  of  the  award  (ho 


made  abfolute* 

I  remember  faid  his  Lordihip,  but  one  inftance  In  tliis  co  uit 
of  a  bill  brought  for  this  purpofe,  which  was  in  the  cafe  of  Jolm 
Wari{\). 

But  as  the  anfwer  of  the  defendant  to  this  bill  Is  rery  loofe  and 

general,  and  there  isnm  exprefs  fubmiillon  to  amend  any  errors 

which  the  arbitrators  may  have  made  in  refpeft  to  the  mutual 

'       accounts  delivered  in  to  them  by  the  parties :  let  the  pica  (buuL 

for  an  aufwer,  with  liberty  to  except. 

(i)  S.  C.  2  Vef.  316.  ftatcd  from  hell,  Bunb,  265.  Lingo^d  v.  Crmcherm 
the  Rcgifter's  book.  See  alfo  Chicot  v.  fo/i,  395.  501.  Metcalfe  v.  /t«,  ani^ 
Liquejne,  2  yef.  315.     Almrdes  v.  Camp-     i  vol.  64.  note  2. 


Cafe  138.  Cottington  verfus  Fletcher ^  the  fame  Day. 

The  plaintiff,  Ti  ^  R«  Cottingtoti^  who  was  formerly  a  papift,  while  he  wa  ^^ 
Iffigncd^^id!  iVl  ofthei^c/Tii/Jpcrfuafion,  aflignedanadvowfontolhcdc:^^ 
vowfon  to  the     fendant  for  the  term  of  99  years. 

defendant  for 

the  term  of  99  years,  and  having  conformed  has  brought  his  bill  for  a  re -alignment  of  the  term,  fuggeft  -^J 

jng  he  had  only  affigned  it  in  truft  for  himfelf,  and  to  avoid  the  penalties  of  the  ftatate  of  3  Jss.  I.  tn^^ 

The  defendant  pleaded  the  ftatote  of  Frauds  and  Peijurtes  In  bar  to  the  difcovery,  bat  by  his  anfwe-^^ 
admitted  that  the  advowfon  was  affigned  to  him  for  the  purpofes  charged  by  the  bill. 

Lord  Hardviicke  held  the  plea  muft  be  over-ruled,  being  coupled  with  an  anfwer  which  ad  11  ill  ^ 
the  fads  (I). 

[  '5^  ly     Since  his  conformity  to  the  proteftant  religion,  he  has  brought 

^f     M^  ^  ^5€^<^J^^  bill  againft  the  defendant  for  a  re-aiTignment  of  the  term,  fug- 

^^  jT //  /,2  -^^^^^^^  ^^^  ^^  ^^^  ^"'y  affigned  it  in  truft  for  himfelf,  and  in 

rU^-^^^  order  to  avoid  the  penalties  in  the  ftatute  of  3  Jac.  \.  cap.  4. 

feEl.  I,  CsTr.  and  1  fF.^  M.  c.  26  which  veft  the  prefentation  of 

livings  in  the  gift  of  papifts  in  the  two  univerfities. 

To  this  bill  the  defendant  pleads  the  ftatute  of  Frauds  and 
Perjuries  in  bar  to  the  difcovery,  and  fays  that  there  was  no  de- 
claration of  truft  in  writing,  but  by  his  anfwer  admits  that  the 
advowfon  was  affigned  to  him  for  the  purpofes  charged  by  the 
bill,  and  that  he  never  intended  to  take  any  benefit  to  himfeify 
othcrwife  tlian  in  prefenting  the  other  defendant,  Mr,  Loggia^  to 

(1)  Croyfon  v.  Bayne,  Prec.  Cha.  208.  Potter  v.  Potter,  l  Vcf.  44I.  GptUer  r, 
Symomlfon  v.  Twffi/,  Prec,  Cha.  374.  Hal/ty^  Amh,  586.  iFbUchitrcb y. Bivii^ 
^ttwney  General  v.   Daj,    i    y$f   221.     2  i^r^.  C&a.  i^.  559. 


t 
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t!he  diarch  upon  the  next  avoidance,  for  that  he  was  recom-  Cottincton 
mended  bj  Mr.  Loggin  to  the  plaintiff  as  a  proper  perfon  for  a  ^'    *-«tchir. 
grantee,  and  that  he  did  not  know  the  plaintiff  above  a  month 
befote  die  grant. 

Lord  Chancellor, 

I  am  of  opinion  that  the  plea  ought  to  be  over-ruled. 

Undoubtedly,  if  the  plea  Hood  by  itfelf,  it  might  have,  been  a  ... 

foScient  plea,  but  coupled  with  the  anfwer,  which  is  a  full  ad- 
xnii&on  of  the  fa£ls,  it  muil  over-rule  the  plea. 

If  die  admiflion  and  confeffion  by  the  anfwer. amounts  to  an 
admii&on  and  confeffion  of  a  trud  for  the  defendant  Loggin  as  to 
die  firft  avoidance,  the  confequence  of  this  is  a  refulting  truft 
for  the  plaintiff  after  the  prefentment  to  Loggin  is  performed. 

And  this  is  tlie  cafe  upon  the  ftatute  of  Frauds  and  Perjuries, 
vhcrc  the  admiffion  of  an  exprefs  truft  to  one  perfon,  is  like- 
wife  the  admiffion  of  a  refulting  truft  for  another  (i). 

If  die  defendant  had  demurred  to  this  part  of  the  bill,  it  might 
bve  been  of  a  different  confideration. 

For  as   this   af&gnment  was  done  in  fraud  of  the  law,  and  Lord  HarJwickt 
merely  in  order  to  evade  the  ftatute  of  3  Jac.  u  ch.   5.  and  J|^*i'„j,"j"5j'^^j^^ 

I  Will.  &r  Mar.  ch.  26.  -  fcidant  had  del 

inurred  Co  thic 
part  of  the  bill,  fuch  a  fiaudulenc  conveyance  would,  at  the  heajinf,  have  been  made  abfulute  againft 

the  gnntor. 

I  doubt  at  the  hearing  whether  the  plaintiff  could  be  relieved, 
fttch  fraudulent  conveyances  being  made  abfolute  againft  the 
grantor. 

The  aft  of  12  Anne^Jlnt.  2.  ch.  14.  does  not,  in  the  cafe  of  a     f  157  J 
P^pift,  make  the  whole  truft  void,  but  only  the  turn  upon  an  The  aa  of 
avoidance,  which  is  vefted  in  the  univerfities ;  in  the  prefent  12  yf^wdocsnot 
cafe  the  plaintiff  conformed  before  there  was  any  avoidance,  and  ^J^^  make  the 
confcquently  there  was  nothing  vefted  in  the  univerfities.  whole  truft  Toid* 

butonly  the  turn 
upon  an  avoidance  which  is  vcHcd  in  the  univcrliues* 

The  afts  of  papifts  are  purged  upon  their  conformity  to  the  papifti,  ©n  their 
protcftant  religion,  and  are  freed  and  difchargcd  from  any  pe-  conronnity,  ara 
Baltics  and  loffes  which  they  might  otherwifc  fuftain  in  rcfpea  ^^^tx^^thly^ 

Ofdicir  rCCufancy.'    Vide  l  Jac.  I.   C.  4.  y^^f?.  2,  3.  might  otherwir« 

fuftain  in  refpe£t 
•f  tbeir  recufanc|« 
(l)  Lfyydv,  SplVet^  ante  150. 


A 


Abraham  verfus  Dodgfon^  the  fame  Day.  Cafe  139* 

Bill  was  brought  for  a  difcovery.  When  a  deftnd- 

Thc  defendant  anfwcred  to  part,  and  demurred  to  part  J^^^^^X^v^r* 

1^  the  difcovery.  prayed  by  a  bill, 

he  cannot  afserwards  demur  to  It. 

Lord  Chancellor, 

The  demurrer  muft  be  over-ruled,  for  it  is  an  abfurdity  after  Though  you 
ifce  defendant  has  anfwered  to  the  difcovery,  that  he  fliould  Jj^^^J^^  ^* 

^  .         li  3  -  after-  you  may  demur 

to  the  tdiatV 
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Abraham  ▼.  afterwards  demur ;  you  may  indeed  anfwer  to  a  bill  of  difa^o. 
very,  and  demur  to  the  relief,  but  that  is  quite  difiertnt  £ro  joi 
what  the  defendant  has  done  in  the  prefentcafc  (i), 

(i)  Sec  Fry  v.  Fenn^  2  Bro,  Cba.  Rep.  2S0.     Fricev,  Jamef,  z  Bro.Cha,  Rep.  5  »p. 

P*/M40»    M^^t  verfus  More^    April  6,    1741,   catne  before  the  Court  en 
^l/^^MJlS^^dy^^.'-^.  Petition. 

\^\  ^™*  ^^'  A^^'  ^^^^^^"^  *  clergyman  of  Harrow  on  the  Hill,  who  mar- 
Scvcral  perfons  JLVA  >^^^d  Mifs  Sophia  More,  a  ward  of  this  court,  without 
mppearcd  to  an-  leave,  to  one  John  Peck\  and  Mr.  JJhank  and  otliers,  who  were 
^pt  in  mil^-  P^^f^nt  when  (he  was  married,  appeared  alfo,  to  anfwer  the  coa- 
int  Mifs  Afcre,    tempt  of  this  court. 

a  ward  of  this  < 

.     court,  to  one  John  Fcck» 

Lord  Chancellor, 
Nocafccaiu  Thcfe  are  mifchicfs  that  want  the  correftion  and  reforma.— 

int™f[:iM  of  ^*^°"  ^^  ^^  ^egiflature  as  much  as  any  cafe  whatever,  and  I 
the  Lcgiflature  believe  it  will  very  Ihortly  come  under  the  confideration  of  par*— 
tJ»*n  this.  liament  ( i ). 

r   irg  ]  John  Ubanh  muft  in  the  firft  place  ftand  committed,  wlmO 

Lord  Hard'-vicke  ^^^^^^^  ^"  condufting  Mifs  Mere  out  of  her  guardian's  houfi^^ 
fiid,  the  giring    and  gavc  hcr  away  at  the  wedding. 

away  a  woman 

?t  her  marriige)  as  the  father,  th  ugh  not  an  eflentlal  thing,  yet  is  a  ceremony  always  required,  aK*-^ 

therefore  eommUted  the  perfon  \%ho  did  it. 

The  giving  away  a  woman  at  tlie  time  of  her  marriage,  astl^-^ 
father,  tliough  it  is  not  an  cfTcntial  thing,  yet  it  is  a  cuftom  C^^ 
ceremony  which  clergymen  always  require,  and  confequently  c»J* 
for  at  the  time. 
Tomakeperfons       Indeed  it  is  not  barely  having  fome  hand  in  the  tranfafli<^^ 
liable  to  to  a  con-  q^  xht  marriage  which  will  make  perfons  liable  to  the  cenfur*^ 
bc°concerncir"in  of  the  court,  but  tlicy  muft  appear  to  have  been  concerned  i^ 
the  original  con-  the  original  contrivance  of  the  marriage,  and  to  have  been  ap^ 
a"^^z^d*of*h  r*  P^iz^d  of  the  infant's  being  a  ward  of  this  court,  which  }\r^ 
bemg  a  ward  of  Ubank  is  proved  to  have  been,  and  not  denied  by  affidavit^  on 

the  court.  Jiig  part. 

Mr.  Charles^  the  clergyman,   who  married  Mifs^-Ww^  to  Pech^ 

comes  next  under  confideration. 

The  cttMcnt  It  IS  vcry  furprifing,  when  canons,  with  refpeft  to  marriages, 

which  have  not  y^^^^  j^jj  clown  diredions  fo  plainly  for  the  conduft  of  cccler 

In'^aJt^ofpIfiir.  fiallical  officers  and  clergymen  (which,  though  tliey  have  not 

mrntarcnot       thc  authority  of  au  aft  of  parliament,  and  confequently  are  not 

bind.n^  on  lay-   b'm^ing  upon  laymen,  yet  certainly  arc  prcfcriptions  to  the  cc- 

^    "  clefiartical  courts,  and  likewife  to  clergymen)  that  there  (houid 

be  fuch  frequent  inilances  of  their  departing  from  them,  and 

introducing   u   pradicc   entirely  repugnant  to  tliem.      V.  62% 

(l)  Sec  ftat.  25  Geo.  2.  f.  33. 
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Cai,  102,  dfc.  in  1603.  all  of  them  extremely  plain  in  their     Mo»i  v. 
dircflions  to  ccclefiaftical  oflScers  and  clergymen :    one  would       ^°*^* 
think  no  body   ever  read  t^em,  neither  the  officers  of  the  fpi- 
ritual  courts  nor  clergymen,  or  they  could  not   a£l  fo   diame- 
trically oppofite  to  them. 

Proftors  fometimes  (land  at  the  doot  of  the  commons,  and  fo- 
lidtpcrfons  to  take  out  licences,  juft  in  the  fame  manner  as  the 
ninncrs  to  Fleet  parfons  do,  which  is  not  a  very  reputable  be- 
briour  in  them. 

Three  pariihes  are  put  into  the  licences  by  the  officer  of  the 
fpiptual  court. 

I  fhould  imagine  that  this  is  done  in  order  to  comply  with 
the  canon,  by  mentioning  the  pariihes  where  the  man  and 
woman  inhabit,  and  probably  naming  the  third  may  be  only 
upon  a  fupppfition  that  the  perfons  may  have  a  houfe  both  in 
town  and  country,  and  therefore  left  to  their  option  to  marry 
in  cither. 

*  No  ccclefiaftical  pcrfon  can  difpenfe  with  a  canon,  for  they  Tht  canom 
arc  obliged  to  purfue  the  diredions  in  them  with  the  utmoft  "'Ju  ^^  P"'^"*i 
cxadtncls,  and  it  is  in  the  power  of  the  crown  to  do  it  only.  cxaamfs  by 

ecdetiailica] 
perfenty  aad  a  clergyman  who  prcfumcs  to  many  a  perfon  out  of  the  pariHiei  in  which  the  maa  aad 
WODUD  refide,  is  liable  to  penalties. 

What  Mr.  Charles  fwcars,  I  believe  is  true,  that  it  is  very  [  *  159  ] 
frequent  for  furrogates  to  fill  up  the  blanks  in  licences  with 
the  name  of  any  other  paridi,  and  this  in  fome  meafure  may 
juftify  him,  as  it  is  the  common  method  among  clergymen  ; 
but  then  this  will  not  excufe  with  regard  to  penalties  in 
the  canon,  which  exprefsly  direft  that  no  clergyman  (hall  pre- 
fumc  to  marry  a  perfon  out  of  the  parifhes  in  which  the  man 
and  woman  refide. 

Upon  the  whole,  as  I  faid  in  the  cafe  of  the  other  perfon,  Mr.  "^^  clergyman 
dharUs  does  not  feem  to  me  to  have  been  at  all   concerned  in  be  corccrncd  in 
tSe  contrivance  or  dcfign  of  doing  this  wrongful  acl,  and  there-  the  contrivance 
fore  IS  not  guilty  of  a  contempt  of  the  court  5  but  I  would  re-  a«!*iL'ir^1iw 
commend  it  to  him  to  be  more  cautious  for  the  future.  of  a  contempt  of 

the  court. 

However,  I  will  not  part  with  the  licence,  but  will  order  it  Tt*  /icente  or- 
to  be  left  in  the  regifter's  hands,  that,  if  there  fhould  be  oc-  !*"'**  ^^  **,J  ^f  ^^ 

-  -  ..  °  ii-r»  in 'heregirter*s 

Cafion,  the  petitioner  may  appply  to  him  tor  it.  '  hand?,  ihat  the 

peticioner  m/ghc 
have  recourfe  to  ic,  ii  occuion. 

Smltb  verfus  The   Duke  of  ChandoSy  upon  Exceptions ^    April  9,   Cafe  141, 

1741. 

LORD  Chancellor:  Though  this  court  have  gone  a  /^f«i  in  a  part- 
good  way  in  fupporting  a  book  of  accounts  which  relates  rcYating  to  tT^' 
to  a  partnerfliipj  yet  I  do  not  know  any  inftance  where  they  particular  intcr- 
fttpportcd  items  in   fuch  a   book,  that  relate  to   the  particuhr  f^  ^'  ^  ^'^'^'  ^ 

•  t\      r    1  tT  \  I  1         •  1  1  •  keeper,  will  not 

intereit  or  the  ofiiccr,  deputed  by  tne  partners  to  keep  this  gc-  be  Supported  in 
OCnl  book  of  account,  foparatc  from  the  partnerfliip  affairs.  this  court. 

Barturd.  Chanc. 
L  4  4*»' 
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Cafe  142.    '      IVa'ite  verfus  lyhorwood^  on  Exceptions^  April  lo,  1741. 


It*  an  executor,    ▼  F  an  exccutor  chancres  and  alters  the  nature  of  a  teftatm'i 

ibi  vhc  benefit       ■-  .-  ©_.,  _._ 

of  k!i'-  tc(l«tor\ 


X  cA'itc,  it  has  been   infilled  that  this  is  a  converfion  bjr  the 

eiia.c,  (huM  exccutor ,  and  that,  as  money  has  no  ear-marky  you, cannot 
in\i!l  furds^'^ir  f°^^^^  it  (i)i  but  the  executor  by  fuch  tranfa£kions  has  madfe 
transfer  money  himfclf  liable  to  a  devqflavit :  now  in  general  this  rule  is  right  | 
from  one  flock    but  if  an  exccutor,  for  the  benefit  of  the  teftator*8  eftate^  fliottld- J 

is  r:ora^conv«'  ^'"^^'^  P^*"^  °^  ^^  ^"  ^^^  ^^^^^*  ^^  ^^"^^  transfer  tfic  money  from  .: 
fion,  but  you  oiie  particular  (lock,  and  invefl:  them  in  another,  this^  is  not  1 
may  rtiii  toi«ow  converfion  or  appropriation  by  the  executor  of  a  teftator's.eftale^ 
If  nVvi^contU  ^^^^  y^^  ^^7  ^^^  follow  it,  as  much  as  if  it  had  continued  in  the 
nuH  i'l  the  fimc  famc  plight  or  condition  as  it  ftood  in  at  the  death  of  the  tcftator; 
thc^^teiiacoVr  ^^^*  *"  ^^^  nature  of  the  thing  itfclf,  the  executor  could  do  no 
death.  otherwife,  where  a  teilator's  edate  is  {landing  out  in  the  funds, 

r  •   160  1    fo^  of  co^rfe  they  will  require  to  be  varied  and  changed  accord- 
ing  to  the  circuniftanccs  of  things  (2). 

(1)   Sec    Rj'^il  V.    Rj'al.\  antt  I   vol.     Wo»'py  v.   Earl  of  Scarbm-ougb^  poft.    3 
59.  vol.  392. 

(a)  Sec  Harfi/ouY.  Harri/on^  antt  121. 

Cafe   143.  Heron  verfus  Heron^  April  18,   1 74 1  (i). 

s.  C.Barn.  Cha.  A  Father  taking  the  advantage  of  his  fon's  neceflities,  to 
Kcp.  450.  J^^  which  he  was  reduced  by  his  unkind  ufage,  prevails  upon 

iciriJi^taking  ^im  (in  confideratiou  of  a  bond  for  fecuring  to  the  fon  an  annuity 
the  advant.ge  of  of  50/.  per  ann,)  to  give  a  releafe  of  the  fhare  he  might  be  in- 
hisfon^snt-crfli-  jj^i^j  ^^  jj^  jj^^  orphanaee  part  of  his  father's  eftate,  who  was  a , 

tics,  inconiiacr-  ^  r   1         •  r    r        i  ■ 

ation  cf  a  bond  trecman  ot  the  city  of  London. 

for  fecuring  the 

fon  un  annuity  of  50/.  prevails  on  him  to  releafe  the  (hare  he  had  in  the  orphanage  part ;  the  £ither  ali» 
prevailed  on  another  of  his  fons,  to  give  him  a  releafe  of  his  /h^ire  of  the  orphanage  part,  in  conltderatjoii 
of  an  annuit)  of  the  famc  nature  :  but  there  were  not  the  fame  proofs  of  his  being  forced  into  the  rcleafr, 
and  the  fiiher  had  at  times  advanced  him  3  or  400/.  Lord  Ha/dwicke  beidf  the  tlamiff  bang  tMrntdiMt 
cfjr.arif  l(ft  dcji'nute^  and  t'o'ui  cf  maintenance^  a  releafe  extorted  car.n'^t  be  fupported. 
Lcrd  Haruivicke  luai  alp  cj'cpir.ionf  the  other  fin  was  equally  intUUdto  be  relieved. 

By  the  <;uftom  Thc  father  likewlfe  prevails  upon  another  of  his  fons  to  give 
orptanlge^pr^  him  a  relcafc  (in  confidcration  of  an  annuity  of  the  fame  nature) 
muft  go  in  ttjual  of  his  (liare  of  the  orphanage  part ;  and  at  the  foot  of  the  releafe 
(harci,,  andifthc  the  foH  is  bound  in  the  penahy  of  8ooo/,  not  to  make  any  claim 
nioncy\nto  ary^  hereafter  to  his  orphanage  flnre,  but  there  are  not  the  famc 
other'ihpc,  proofs  of  tlus  fou's  being  forced  into  the  releafe,  for  the  fake  of 
which  he  thinks  nvaiiuenancc  or  mere  neceffity,  and  it  appeared  in  evidence  too, 
of  the  cuftom,     ^liat  his  father  in  his  life- time  had  advanced  him  witli  fmali  funis 

>etthe  court  has  tO  tllC  amount  of  3  Or  4OO/. 

"^^         Lord  Chancellor, 

(l)  Reg.  lib,  A.  1740.  fol.  535. 

There 


in  the  Time  of  Lord  Chancellor  Hardvicke.  KJo 

There  is  no  doubt,  by  the  general  rule  of  the  law  of  the  land,     Hekon  ▼. 
but  a  father  may  judge  of  the  merits  of  his  children,  and  may       Wzeoh. 
ffifpofe  of  lus  eftate  in  fuch  fhares  and  proportions  amongft  them  ^^>y  Ji^ 

as  he  thinks  proper.  ^^^X(l     ^^ 

Bat  the  cuftom  of  London  has  laid  a  reftriftion  as  to  a  free-     ^  ^z. 

man^s  perfonal  eftate^  that  the  orphanage  part  (hall  go  in  equal       . 

fliares  among  the  children,  and  he  cannot  deprive  them  oi\x.\^:/^?^^>^r^  A/<pi^ 
this  has  produced  certain  rules  in  this  court  which  have  long  yv^^  -  ^ 

prcrailed,  to  prevent  any  evafion  by  a  fatlier  of  the  cuftom ;  and  '^^H*  '^y< 

dierefore  if  the  father  turns  his  money  into  any  other  ihape,  and 
vlucfa  he  thinks  may  take  it  out  of  the  cuftom,  yet  the  court  has 
idicTcd  the  children  ( t ) . 

Nofwittiftanding  this,  a  father  may,  by  laying  out  his  per-    [  i(Ji  1 
iboal  eftate  in  land»  take  it  out  of  the  cuftom,  which  is  latitude 
oxnigh,  and  a  fufficient  power  over  the  cuftomary  cftate  (2)« 

The  city  of  Londm  goes  upon  this  confideration,  that  as  a 
6dicr  in  the  way  of  trade  has  great  occafion  for  the  perfonal 
elbtc,  it  would  be  prejudicial,  even  to  the  father  himfelf,  to 
liter  the  nature  of  it. 
As  it  is  the  intent  of  the  cuftom,  that  the  children  of  a  free- 
linan,  by  means  of  it,  may  either  be  advanced  in  marriage,  or 
fput  oat  in  the  world  byway  of  trade,  there  is  no  doubt  but  agrec- 
[  ments  for  fuch  purpofes  between  a  freeman  and  his  children  will 
be  fupported  in  equity.  Vid,  The  cafe  of  Metcalf  and  Ivesy 
June  1 8,   1737.   I  T/Atk.6'^. 

Confider  then  if  the  prcfent  is  in  any  refpeft  like  thcfe  cafes. 
I  think  clearly  it  is  not  *,  I  fpeak  as  to  the  plaintiff  in  this  caufe. 

"Whether  the  children,  by  afts  of  difobedience,  or  any  other 
mifbehaviour,  had  merited  this  ufage  from  the  father,  I  cannot 
enter  into,  nor  is  it  of  any  weight  in  the  prcfent  confideration. 
The  plaintiff"  was  turned  out  of  doors,  left  entirely  deilitue, 
and  void  of  a  maintenance,  therefore  it  is  impoflible  to  fupport 
a  relcafe  extorted  from  a  fon  under  fuch  circumftances. 

Suppofe  the  plaintiff"  had  been  intitlcd  to  a  tenancy  in  tail  of  Where  a  father,    f 
real  eftate,  and  the  father,  a  bare  tenant  for  life,  had   taken  ^l^^^ll^^^^* 
fuch  an  advantage  of  his  fon's  neceflitics,  to  draw  hio)  in  to  join  tenant  in  tail/t» 
in  any  conveyance  which  would  deftroy  his  remainder,  this  court  join  in  a  convey- 
apon  very  flender  evidence  of  fuch  a  practice  in  a  father,  has  ^ft^oy  Ws  rcl"^^ 

relieved  the  fon  (3).  maindcr,  this 

court>  on  fleadcr  evidence,  wlU  relieve  the  fon* 

The  rule  of  this  court  is,  that  if  the  father  leaves  no  wife  (and 
fome  of  the  children  -  are  barred  by  any  agreement  between  the 
father  and  them)  the  child  who  is  not  barred  muft  take  the 
whole'  of  the  orphanage  (hare,  and  the  father  fliall  not  have  the 
advantage  of  the  other  children's  being  excluded  from  their 
fliares  in  the  orphanage  part. 

(i)  Vide  Smith  V.   Fellowes,  ante  6z.  (%)  Sec  Coryy,   Cory,   i  Ftf  19.  Ten-- 

poft.   377.  drii  v.  Sfrti/h,  ante   85.    ?  Wf  v.  Peachy^ 

(2)  Vide  Amhr^fe  v.  Ambrofe^  i    P,  poft.  z^\,  Kinchmit  v.  Kmchant^   1  Bro. 

W,   yt\.  Turner  v,    Jennings^    2  Vcrn.  Cha.  "^^^^  3 69-  374* 
6ia.i£ii7v.  Htdl,  z  yern.  zjj. 


I  take 
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Hi»ow  T.  I  take  It  to  be  the  rule  of  the  cuftom  of  London^  that  if 
If  a  fathcrV  ^^^  ^^^^  obligc  a  fon  merely  for  the  fake  of  maintenance, 
■oerely  for  the  not  fof  advancement  in  marriage  or  trade,  to  releafe  hb  rij 
Cilce  of  maintc-  ^^^  orphanage  (hare,  that  fuch  releafe  is  abfolutely  void ; 
jMuiccy  and  uot     riiii  c  •        ifi  .'.,; 

lor  advancemenc  father,  by  the  laws  of  nature,  is  obliged  to  maincain  his 

iDmaniige  or     drcn,  and  fuch  an  attempt  in  a  father  is  a  plain  fr^iud  upo 

rijjht  to  the  or- 

f  hanage  ihare,  fuch  releafe  is  abColuteiy  void. 


£  162  ]  Therefore,  not  only  the  plaintiff,  but  the  other  fon,  ^ 
one  of  the  defendants,  though  he  does  appear  by  any  evi< 
to  have  been  under  the  fame  difficulties  with  the  plaintifl 
fliall  be  equally  relieved. 

The  executors  under  the  will  of  the  father,  have  each 
given   them  for  their  trouble  in   looking  after  the  eftate 
queftion  in  refpefl:  to  them  was,  whether  they  (hould  ab; 
proportion  with  the  reft  of  the  legatees,  the  perfonal  cftal 
ing  deficient  to  anfwer  the  whole. 

Lord  Hardwicke  inclined  they  fhould ;    but  Mr.  Attc 
General  infifting,  there  was  a  cafe  lately  determined  at  the  . 
that  the  executor  fliould  not  abate  in  proportion   with  the 
legatees ;  the  counfel  for  the  executors  were  at  liberty  to  f 
for  cafes,  and  to  mention  it  another  day  (2). 

(1)  M9rris  v.  Burroughs^   ante   I  vol.         (2)  See  poft.  171.  S.  C. 
399-  403- 

Cafe   144.  Ex  parte  Angela   14,   1 741. 

S.C.Bara.Cha.  xN  1731  a  very  dreadful  fire  happened  at  Blandford  in  D 

Where  fome  of    JL  ^'''*'>  and  vcry  foon  after  the   fire,  great  contributions 

the  undertakers   voluntarily  made  in  the  counties  of  Dorjl't  and  Scvierfcty  on 

under  the  aft  of  h^jf  Qf  i^e  fuffcrcrs.     In    1732  a  brief  iflued  on  behalf  of 

KgaM  to  briefs.  Unfortunate  people  5  in  the  fame  year  1 1,500  printed  briefs 

aredead,inabiu  delivered  by  the  fuffcrers  to  the  undertakers,  who  had  beei 

SciTrr'cfc'nu   P°*"^^^  according  to  the  ftatute  of  4  Ann.  c.  14.  one  ^tanle\ 

tires  need  not  be  agent  for  the  undertakers,  in  receiving  all  the  money  from  U 

brought  before     which  tlicy  ufcd  to  fcnd   to   the  fuffcrcrs,  and    in  paying 

thc/arecach^an-  "^o^^Y  ^^  ^^^  futTcicrs  \  and  in  London  he  was  a  general  age 

fwcrable,  the      negotiating  the  whole  affair  relating  to  tlie  briefs  :  the  nur 

•AC  for  the  other,  of  undertakers  were  at  firft  feventeen,  the  major  part  of  t 

lived  at  Slaford^  kept  an   office   there,  and   likewife  the  I 

which  the  atl  of  parliament  in  the  2d  feci,  direfts,  wherein 

tries  are  to  be  made  of  the  number  of  printed  briefs  they  reo 

of  the  times  when  thofe  briefs   are  figned,  and  fent  awaj 

what  pariihes  and   places,  and  the  time  of  receiving  the  i 

back,  and  the  money  colledled  thereon,  and  the  fuid  printec 

pies  fo  received  back,  are  to   be  depofited  and  left   with 

rcgifter  of  the  court  of  chancery. 

Soon  after  the  undertakers  received  the  briefs,  they  circul 

them  diroughout  the  kingdom,  and  (liortly  after   tliey  ha 

I  dc 


in  the  Time  of  Lord  Chancellor  HA&DWieu*  x^2 

I  thej  received  directions  from  the  fufierers  not  to  fend      Etc  pom 

irieis  into  the  counties   of  Dorfet  and  Somerfet^  but  thofe       Anoil. 

Hons  came  coo  late. 

:  Eafter  1733  the  undertakers  had  received  from  colleflions 

b  had  been  made  by  the  briefs  6077/.  on  the  8  th  oi  February 

ring,  they  fent  to  Mr.  S/W.fy  4000/.  on  behalf  of  the  fuf-     £   163  1 

J,  who  paid  the  money  to  .them    accordingly :  the  under- 

5  made  no  other  payment  till  the  3d  of  July  1 735,  and  then 

paid  the  fufferers  a  further   fum  of  3000/.  by  the  8th  of 

il  tliey  had  received  in  the  wh9le  79 14/.  7/.  7^.  and  on  that 

!iey  made  a  further  payment  of  500/. 

I  the  loth  of  March  1740  a  petition  was  preferred  to  this 

,  on  behalf  of  the  fufferers,  againft  the  undertakers,  and 

Ife  againft  Stanley^  complaining  amongft  other  things,  that 

idertakers  had  not  depofited  with  the  regifter  of  the  court 

►f  the  briefs,  according  to  the  dire£tion  of  the  a£l  of  par- 

nt  \  and  that  by  the  negligence  of  the  undertakers,  a  great 

cr  of  the  briefs  were  never  returned,  and  that  they  had  not 

iccounted* 

:er  filing  of  this  petition,  the  undertakers  brought  before 

egifter,  and  depofited  with  him,  10845  briefs,  and  faid 

ley  had  73  in  hand  ready  to  be  delivered,  fo  that  582  were 

turned  at  all ;  and  even  of  thofe  that  were  returned,  629 

0  money  marked  upon  them. 

iras  fworn,  on  the  behalf  of  the  undertakers,  that  there  arc 
s  a  great  number  of  briefs  that  are  never  returned  ;  but  it 
roved  that  there  was  never  fo  great  a  number  miffing  as  in 
efent  cafe. 

the  time  this  petition  was  preferred  feven  of  the  under- 
,  out  of  the  feventeen  were  dead,  and  it  was  fubmitted  on 
irt  of  the  furvivois,  that  the  reprefentatives  of  the  under- 
;  tliat  were  dead  ought  to  be  brought  before  the  court. 
^RD  Chancellor, 

m  of  opinion  that  it  was  not  neceflary  to  bring  thefe  reprc* 
lives  before  the  court,  and  that  an  order  for  accounting 
:  to  be  made  againft  the  furvivors ;  I  do  not  at  all  hke  the  n 

4our  of  thefe  iindcxtakers  in  what  they  have  done, 
le  undertakers  arc  to  be  confidercd  as  one  body,  and  they 
ich  of  them  anfwerable  the  one  for  the  other,  for  which 
n  the  objc<3.ion  for  want  of  bringing  the  reprefentatives  of 
cad  undertakers  before  the  court  is  quite  immaterial, 
has  been  faid  on  the  part  of  Mr.  Stanley^  that  he  at  leaft  is 
)  means  to  blame  in  the  prefent  tranfadion,  for  that  he  was 
ly  an  agent   for  the  undertakers,  in  receiving  and  paying 
money  to  the  fufferers. 
It  Mr.  Stanley  ought  not  to  be  confidcred  in  fo  confined  a    [   164  ] 

1  for  he  was  generally  intruded  with  the  management  of 
)ricfs  in  London  \  conlidcr  then  how  this  matter  ftands  with 
rd  to  tlie  defendants. 

i  Eiijler  1733  the  undertakers  had  received  6077/.  on  the 
A  February   following  tliey   only  paid  4000/.  j^art  of  that 

money^ 
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Tx  parte  moHcy,  and  kept  the  reft  of  it  in  their  hands  till  the  3d  of 
Angsl.  j^i^  1735  ;  then,  indeed,  they  made  another  payment  of  3000C 
by  the  8th  of  Auguji  1736  they  had  received  in  the  white 
7914/.  7/.  7 J.  and  on  that  day  it  is  they  only  make  a  further 
payment  of  500  /.  there  is  no  great  weight  indeed  to  be  laid 
upon  this  latter  circumftance,  but  on  the  former  there  b  a 
(Irong  foundation  for  charging'  the  undertakers  with  malo* 
prafticc. 

There  are  two  methods  which  the  ftatute  of  Queen  Ann.  jf^ 
fcribes,  in  order  to  provide  for  the  undertakers  ading  fsurif  j 
one,  that  a  book  be  kept  by  them,  wherein  entries  are  to  b) 
made  of  the  number  of  the  printed  briefs  they  receitc,  of  thl 
times  when  the  briefs  were  figned  and  fent  away,  to  whatpij 
riOies  and  places,  the  times  of  the  receiving  the  fame  back,  anJ 
the  money  thereon  collefled  ;  this  book  the  managers  had  I 
at  Stafforiy  and  perhaps  that  may  not  be  an  improper  phcei 
that  town  is  about  the  center  of  the  kingdom :  however,  i 
was  proper  that  they  (hould  have  had  a  duplicate  of  tUs  I 
in  London^  where  the  general  refort  of  people  is,  for  the 
dire£ls  that  all  perfons  fhall  have  free  accefs  to  it. 

The  other  method  which  the  aft  prefcribes  is,  that  the  nni 
dcrtakers  (hould  depofit  the  briefs  witli  the  regifter  of  this  court 
after  they  are  returned  to  them  ;  and  yet,  till  the  petitiou  wd 
aftually  preferred  not  one  brief  was  left  with  the  regifter. 

This  is  a  very  extraordinary  negle£k  in  the  undertakers,  fd 
the  words  of  the  act  are,  y2'^.  2.  "  That  if  the»  whole  numbd 
"  of  printed  cornes  of  fuch  briefs,  fo  received  of  the  printeij 
"  (hall  not  be  duly  returned,  as  is  hereby  tequired^  the  under 
**  taker  or  undertakers  (hall,  for  every  printed  copy  which  flial 
"  be  found  wanting,  and  not  returned  as  aforefaid,  by  defani 
•'  of  them  or  their  agents,  forfeit  the  funi  of  50/.  unlefs  he  01 
"  they  fliall  make  fulRcient  proof,  to  the  fatisfaftion  of  thl 
•*  court  of  Chancery,  of  the  faid  briefs  fo  wanting  being  loftt« 
"  deftroycd  by  inevitable  accident,  and  of  what  money  wai 
"  really  and  truly  coUefted  thereon,  and  fully  account  for  am 
"  pay  the  fame." 

In  this  aft  there  is  another  claufe,  feci,  4.  and  that  relates  ti 
the  manner  of  accounting. 
[  165  ]  The  words  of  that  claufe  are  are,  "  That  the  faid  undertake 
**  or  undertakers  (hall,  within  two  months  after  the  mcnie 
'*  refpeftively  received,  and  after  due  notic«  thereof  to  th 
•*  fuffcrers  (who  are  to  be  admitted  to  controvert  the  fame, 
**  account  before  one  of  the  Mafters  of  the  court  of  Chancer 
**  to  be  for  that  purpofe  appointed  by  the  Lord  Chancello 
**  Lord  Keeper,  or  CommifTioners  for  the  cuftody  of  the  grc: 
**  feal  of  Evglatid^  for  the  time  being,  for  all  the  money  by  tbei 
**  received  on  account  of  fuch  letters  patents  and  procefs,  ai 
**  (liall  produce  before  him  an  exaft  account  of  the  refpeftr 
"  printed  briefs  by  them  delivered  out,  and  received  back,  ai 
**  left  with  the  Regifter  as  aforefaid,  and  thereupon  the  la 
*^  Mafter  fhall  proceed  to  make  his  report  of  what  fiiall  be  foui 

•«  di 


in  die  Tioie  of  Lord  Chancellor  Hardwicke.  idc 

oe  on  fadi  account;'  and  the  report,  being  confirmed  by  die      ^^  f^ 

;oiirt  of  Chancery  as  ufual,  (hall  be  a  charge  on  the  faid  un-      ^"°*«- 

lertaker  or  undertakers,    and  {hull  be  carried  into  execu- 

ioQ  againft  him  or  them,  as  if  decreed  in  a  fuit  there  de-  ^ 

lending.'' 

a  rcff^  of  die  number  of  briefs  which  the  undertakers 

!  at  laft  returned^  they  have  only  left  with  the  Regifter  ten 

ifand  eight  hundred  and  forty-five ;  they  fay,  indeed,  they 

•  feveiity-three  more,  ready  to  be  produced ;  but  even  when 
e  are  deduced,  there  are  five  hundred  and  eighty-two  which 
lin  unaccounted  for,  and  of  thofe  which  are  produced,  there 
ix  hundred  and  twenty-nine^  which  have  no  money  marked 
1  them  at  all. 

he  lofs  of  eight  hundred  and  eighty-two  briefs  is  a  very 
rone,  and  though  the  affidavits  made  on  the  part  of  the 
idants  do  fet  forth,  that  there  are  always  a  great  number  of 

I  which  never  come  back  to  their  hands,  yet  they  do  not 
nd  to  fay,  that  ever  the  number  was  fo  great  as  in  the  pre- 
cafe. 

order  to  account  for  this  great  number  of  briefs  that  are 
ng,  it  has  been  faid,  that,  very  foon  after  the  fire,  the 
rcrs  received  great  colle£iions  from  the  counties  of  Dorfet 
S^merfetj  and  upon  that  account  the  fufierers  fent  direflions 
e  undertakers,  that  they  fhould  not  circulate  briefs  in  thofe 
rounues,  but  thofe  dire£lions  came  too  late,  and  that  is  one 
n  why  many  of  the  briefs  were  never  returned  to  the  un- 
kers* 

ad  it  is  indeed  true,  that  this  reafon  may  account  for  a  great 
of  the  62^  briefs,  whereof  no  money  is  marked ;  but  it  does 
eem  to  account  for  the  582. 

herefore,  his  Lordfhip  was  pleafed  to  order  the  undertakers 
Stanley  to  account  accordingly. 

Gurtfl)  verfus  Donovan,  April  14,  174 1,  [  166  '\  Af^^^^f^ 

Cafe  145,         - 
<HE  plaintiff  brought  his  bill  againft  the  defendant,  and  s.c.  Barn.chaj^^^^^^ 
by  that  bill  prayed  relief,  as  well  as  a  difcovery  :  he  like-  Rep.  418.'    /  ^^^/^ 
proceeded  at  law  in  an  a£lion  againft  the  defendant,  on  A  bill  here  pray-   X*// 
Bine  account ;  upon  this  an  application  was  made  to  the  ^^^  difcovery, 
rt,  diat  the  plaintiff  fhould  make  his  ele£tion  in  which  court  whim  the  plain- 
rould  proceed ;  thereupon  he  elefted  to  proceed  at  law,  but  5*^  ^**  P>^'=«e<*- 

-.        *  ,  1  •       1  .       '  iM        -r  •  1  1         r    ing  at  law  on  the 

auowed  to  proceed  m  this  court  hkewile,  with  regard  to  io  fame  account,  he 

II  of  his  bill  as  fought  a  difcovery,  and  amended  his  bill  on  amended  by 
lent  of  colls,  by  fbiking  out  diat  part  of  it  which  tended  to  J,';f Jlgj'h  pra^y^ 

relief*  ^  ed  relief,  and 

the  billthcre- 
mdiffnjfledof  courfe,  at  praying  nothing  but  a  difcovery,  and  the  cofts  of  the  difmiifion  were 

•  the  defendant  at  38/.  The  plaintiff  recovered  judgment  againft  the  defendant  In  damages  and 
I  the  amount  of  440/.  and  petitions  to  fet  off  the  cods  at  law  agai  nil  the  cofts  here.  Lord  Hard' 
Ugght  St  riMfimabU^t  and  if  tbt  prtctdcntt  (wbicb  be  9rdcred  to  hi  j<arcbcd)  wou/d  jujfjfy  bhn,  Jaidf 
\igrmmi  the  ^firhti, 

a  The 
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The  bill  was  thereupon  difmiflcd  of  courfc,  by  reafon  it  pi 
nothing  but  a  difcorery ;  the  coils  of  the  difmiiOion  were  t 
to  the  defendant  at  38  /. 

The  plaintiff  recovered  judgment  againft  the  defendant  ii 
aAion  at  law^  and  the  damages,  together  with  the  cofts^  an 
to  440  /. 

For  thofe  damages  and  cofts  at  law  the  defendant  was  t 
in  execution,  and  now  lies  in  cuftody ;  but  notwithftanding 
has  thought  proper  to  take  out  an  attachment  againft  the  ; 
tiff  for  the  cofts  in  this  court. 

A  petition  is  thereupon  preferred  to  the  Court  on  bch: 
the  plaintiff,  praying  that  he  might  dedu£b  the  cofts,  whic 
had  incurred  in  this  court,  out  of  the  cofts  and  damages  v 
he  had  recovered  againft  the  defendant  at  law. 

Lord  Chaticeltor  faid,  tlie  petition  feemed  to  him  to  be 
reafonable;  and  if  the  precedents  of  the  court  would  ji 
him  in  granting  it,  he  would  certainly  do  it ;  but  he  dot 
whether  the  praftice  of  the  court  would  allow  of  it,  by  r 
that  the  bill  of  difcovery  had  been  difmiffed  out  of  court 
Lordfliip  faid,  he  would  not  make  any  order  on  this  peti 
but  direded  it  to  ftand  over,  that  the  plaintiff  might  fearc 
precedents. 


C  i<57  ] 

Cafe  146. 

S.  C.  Barnard. 
Chaoc.Rcp.436. 


Lady  Coddrhigton  vcrfus  Etiglatid,  April  18,   1741. 


AN  if] 
fet 


iffue  had  been  direftcd  in  this  court  to  try  a  ct 
up  by  the  plaintiff,  who  was  a  land-holder  in  a  | 
in  Gloucejlerjbire^  whether  ihe  had  a  rlglit  of  inclofinp,  < 
five  of  all  right  of  common  in  the  houfe-holders,  whicl 
tried  at  Gloucejler^  at  the  laft  fummer  aflizes,  and  a  v( 
found  for  the  cultom ;  it  comes  now  before  this  court 
the  equity  refcrvcd,  as  to  toils  againft  the  defendant  ii 
court. 
Whercaphintifr      jf  ^^-,3  j^^^j  \^^^^  barely  a  bill  to  perpetuate  the  teftimc 

on  a  bill  to  per-       ■,  *         rr  1  n  1      1  1    •       •  rr   1       1 

petuatethcteiU-  "^^  witnellcs  to  the  cultom,  and  the  plamtHr  had  gone  t 

mony  of  witncf-  examination  of  her  witnefics,  and  had  had  the  fruit  of  hei 

edVand  thl^^by"  ^  ^^^^^^  "^t  havc  thought  either  the  plaintiff  or  tlie  defe 

had  the  fruit  of   intitled  to  cofts  iu  this  court. 

Ijcr  bill,  neither 

herfelf,  nor  the  defendant,  art  intitled  to  coAs. 


When  a  multi- 
pliciiy  of  anions 
have  been 
brought  where 
the  cuftom  might 
have  been  tried 
in  one,  it  is  fuch 
a  vexation,  chat 
the  plainti/F /hall 
havc  the  coils 
both  in  law  and 


Bat  the  plaintlfT,  in  tliis  cafe,  was  under  a  n*ce(I; 
coming  into  this  court  for  relief,  again (t  the  vexation  of  tl 
fend.mts,  who  had  brought  a  multiplicity  of  aiVions,  no  let 
eight,  four  at  one  time,  and  four  at  another,  when  the  c 
might  have  bten  tried  at  once,  and  in  one  a£tion  :  I  mul 
cree,  therefore,  that  the  cudom  found  by  the  verdift  b< 
blifhed,  and  that  the  plaintitV  be  quieted  in  the  enjoymei 
poffcffion  of  her  inclofurcs,  and  tliat  the  defendant  do  p: 
plaintiff  her  cofts,  both  in  law  and  equity  { i). 


^j)  Rig,  Lib,  A.  1740.  fol.  349. 


iiuiers,  remainder  to  the  hrlt  and  every  other  Ion  ot  the 
of  his  laid  filler,  remainder  to  the  ufe  of  the  heirs  female 
is  faid  filler;  and  for  default  of  fuch  iiTue,  to  Thomas 
f,  Kfq.  for  liis  life,  and  from  and  after  his  deccafe,  to  the 
Sidney  Bcauclerhy  for  his  life,  remainder  to  truftees  during 
S'idney^s  life,  to  prcferve  coTUingcnt  ufes,  remainder  to  the 
fon  of  Lord  Sidiiff<=^  body,  and  the  heirs  mnle  of  the  body 
ch  firft  fon,  with  ilkc  remainder  to  every  other  fon  of  Lord  [  l68  J 
f^  botly,  and  fever al  remainders  over :  and  as  to  his  leafc- 
eftati,  he  defired  that  it  might  go  to  the  fame  perfons,  and 
he  fame  cftates,  as  his  freehold  is  limited,  as  far  as  by  law 
?Y  :  and  makes  Arabella  Reevty  Lord  Chief  Juflice  Reeve^ 
Do^nr  Meady  his  executors :  the  furplufagc  of  his  perfonal 

2  he  defirrd  might  be  laid  out  in  the  purchafe  of  lands  of 
ritancc,  to  be  fettled  to  the  fame  ufes  as  his  freehold  lands 
bove  fettled. 

f  a  co<licil,  dated  the  19th  of  JtmCy  1750,  he  gave  to  the 
itiiT,  Lord  Sidney y  an  annuity  or  rent- charge  of  100/.  per 
to  commence  from  and  immediately  after  the  teftator's 
h,  until  the  eflate  limited  to  him  and  the  heirs  males  of  his 
,'  fnail  come  to  be  poflefled  by  him,  to  be  paid  quarterly, 
:h  annuity  fiiall  be  iiViiing  out  of  the  tcflator's  freehold  lands, 
Tcof  tlic  remainder  is  limited  to  the  faid  plaintifF,  and  the 

3  of  his  body,  and  reciting  \\\?x.  he  had  by  his  Mill,  after  the 
;afe  of  his  filter,  Arabella  Reeve,  and  in  default  of  ifTuc  male 

fcrnalo  from  her  body,  devifed  all  his  freehold  and  copyhold 
^.s,  manors,  <^c>  lying  in  the  borough  of  Nenu  fVhidjhry  tffc, 
Thma:  Reeve^  Efq.  during  his  natural  life,  he  fays,  now  my 
1  is,  that  in  cafe  the  faid  1k:inas  Reeve  and  the  faid  Lord 
^ej  BeaucUvk  fiiall  furvive  the  faid  Arabella  Reeve,  that  then 
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Bkauclirk  for  and  during  his  natural  life,  the  teftator's  will  is,  and  h 
¥.  MtAD.  ^^rebjr  devifes,  limits,  and  appoints,  that  the  annual  profits  d 
the  fame  (Iiall,  from  and  immediately  after  the  deceafe  of  hi 
faid  fitter,  be  equally  divided  between  the  (aid  Thomas  Mem 
and  Lord  Sldfiey  Beauclerk^  fhare  and  (hare  alike,  during  die^ 
joint  lives ;  and  his  will  is,  that  the  annuity  or  yearly  rentn " 
of  ico/.  per  amu  be  taken  and  accounted  as  part  of  his  divid 
of  the  faid  annual  profits  of  the  faid  lands,  tenements,  and 
reditaments. 

The  will  and  codicil  was  proved  by  Thomas  Reeve^  alone,  i| 
his  life-time,  and  there  was  a  furplu$  of  Mr«  Tepbam*s  i 
cftate,  confiding  of  2000/.  Bank  (lock,  and  about  3500 /•  1 
a  mortgage,  in  the  names  of  Richard  Topham  and  Thcmas  7 
which  ftock  and  money  on  mortgage  continued  till  after 
death  of  Lord  Chief  Juftice  Reeve^  who  died  the  i6th  of 
nuary^  173^9  and  made  his  will,  and  thereof  the  defend 
L  ^^9  li     Ja^nes  Mead  and  Pearce  executors,  and  received  the  divide 

and  interefl  of  the  faid  ftock  and  mortgage  during  his  life  fro^ 

and  after  the  deatli  of  the  faid  Arabella  Reeve :  and  after  1m| 

death  the  defendant,   Do£lor  Mead^  as  furviving  executor  d 

Topham*s  will,  proved  the  fame,  and  became  poflefled  of  theiiil 

Bank  ftock,  and  received  the  money  due  upon  the  mortgage,    j 

Richard  Topham  died  in  September^  ^Ti^%  si^d  Arabella  Ree^ 

iiitA  xht  20t\i  oi  September^   I73^«  i 

This  caufe  was  heard  upon  bill  and  anfwer ;  and  the  ooH 

queftion  in  it  was.  Whether  the  plaintiff.  Lord  Sidney  Beaudtn 

was  intitled  to  a  moiety  of  the  intereii  and  profits  of  the  fii9i 

plufage  of  Tcpham*s  perfonal  eftate,  during  the  life-time  of  the 

liord  Chief  Juftice  Reeve^    and  from  and  after  the  death  ol 

Arabella  Reeve. 

Lord  Chancellor, 

To  judge  of  the  words,  and  Hkewife  of  the  intention  of  till 
teftator,  it  is  necefiTary  that  the  will  and  codicil  (hould  be  taked 
together;  and  it  is  obfervable,  in  the  firft  place,  that  all  thi 
charges  in  this  will  relate  merely  to  the  freehold  and  copyhold 
lands. 

If  confidered  merely  upon  the  words,  and  taken  abftra^edl) 
without  any  regard  to  the  dcfign  or  intention  of  the  teftatoTj 
there  is  no  colour  in  tlie  world  to  fay  that  they  can  extend  to 
make  any  difpofition  of  the  profits  and  produce  arifing  out  of  the 
furplufage  of  his  perfonal  eftate. 

For  the  reft  and  rcfidue  of  his  lands,  tenements,  and  here- 
ditaments, can  never  mean  any  thing  more  tlian  the  reft  of  the 
real  eftate  of  Mr.  Topham. 

But  then  it  has  been  infifted  on  for  the  plaintiff,  that  the 
words  of  the  will  are  not  to  carry  much  weight  in  the  confider* 
ation  of  the  court,  but  the  will  muft  be  conftrued  in  conformity 
to  the  intention  of  the  teftator,  which  appears  pretty  plainly  to 
have  been,  that  Lord  Chief  Juftice  Reeve  and  Lord  Sidney^  alter 
the  death  of  Arabella  Reeve  fliould  take  in  moieties. 

And  that  if  a  man 'makes  a  will,  and  difpofes  of  lands,  that 
fuch  devife  will  pafs,  not  only  what  the  law  will  pafs,  butirhft 

cqnitj 


in  At  Hme  o^  Lord  CKancellor  £t au> vtCKfi.  t  JH 

paflcs  likewifc.  which  is  money  diredied  to  be  laid  out  in  BzAvettis 

/JT*  ,  '  ^  T.    M.A*. 

I  am  of  opinion  this  conftru£}ion  can  never  prevail  with-> 

:  ntifioft  force  and  torture  of  the  words. 

7W  that  the  rule  laid  down  by  the  baf»  that  money  di- 

to  be  invefted  in  land,  muft  be  confidered  as  land,  it 

^tj  but  then  it  is  truly  faid  the  will  muft  be  complcat^ 

I  ambulatory  till  the  teftator^s  death  (a),  nor  till  then  can 

•nfidered  ss  land ;  for  would  not  his  perfonal  eftate  have  ^ 

h]c£t  to  all  intents  and  purpofes  to  his  debts,  fuppoGng 

id  been  any,  notwithftanding  the  devife  that  the  furplus 

be  invefted  in  land.  ^ 

K>fe  Mr.  Topiam  had  given,  by  Jiis  codicil,  all  his  lands 

her  perfon,  and  his  heirs,  can  any  body  doubt  whether 

uld  not  have  made  a  total  variation  as  to  the  devifees  un^ 

wiU? 

s  much  for  the  words,  next  for  the  intention  of  the 

» 

it  is  very  far  from  being  clear  to  me  that  it^  was  his  in« 
,  that  the  intereft  and  produce  of  the  furplufage  of  the 
I  eftate  during  the  joint  lives  of  Lord  Chief  Jufticc 
ind  Lord  Sidney^  fhould  go  io  moieties  to  them  in  the 
anner  with  the  rents  and  profits  of  the  real  eftate ;  but 

it  may  be  doubtful  what  his  intention  was  in  this  re- 
md  then  it  will  come  to  this  queftion,  whether  he  has 
oper  words  to  manifeft  fuch  intention,  and  if  he  has  not^. 

muft  take  place. 

n  in  the  codicil  he  begins  with  a  recital  of  the  words  of 
,  tliat  he  had  devifed  all  his  freehold  and  copyhold  lands, 
»  rents,  tenements,  and  hereditaments,  ^c.  that  he 
not  likewife  take  notice  of  the  money  dire£ted  to  bd 
n  land  and  fettled  to  the  fame  ufes,  is  very  extraordinary, 
ig  it  to  be  his  intention,  as  the  plaintiff's  counfel  con- 
lat  the  intereft  and  produce  of  it  (hould  go  in  moieties 

out  in  land. 

words  r£/f  and  r^Jidue  muft  be  taken  by  all  the  rules  of 
ir,  as  well  as  law,  to  relate  to  foniething  that  went  bc- 
);  and  it  is  abfurd  to  fay,  that  this  part  of  Tophanh  eftate, 
is  now  in  queftion  in  the  caufe,  fliould  be  equally  af- 

whether  the  teftator  calls  it  by  tlic  name  of  his  perfonal 
-eal  eftate. 

Ics  too,  when  the  teftator  in  the  codicil  fays,  that  the 
r  or  yearly  rent-charge  of  400  /.  per  ann,  above  granted 
i  Sidney  Biauclerh^  (hall  be  taken  and  accounted  as  pact 
lividend  of  the  faid  annual  profits  of  the  fald  lands,  tene«* 
and  hereditaments,  how  can  it  have  been  imagined  that 
later  Would  have  with  fo  much  nicety  and  care  provided 

Isc  Grdcn  V.  Smith f  ante  I  vol.  (^)  See  2  Vcf.  51.  Grciyf.n  v.  Athn^ 
Gaitkiv.  GuUot^  pcjt,  3  vol.  254.  fon^  I  H'"ilf.  333,  334.  Kot  v.  Harxtj^ 
Q^lkt,  112.  ^.  Dttke  of  Mail'  5  Burr,  2638.  FiiUy  v.  Smp,on,  2  Dura. 
h» UrJ Ggdol/htn,  2  /V.  61.  77.     U  Eaft  659.    note.  Ridout  v.  Faint  f0, 

3  vol.  i^8^.    «W  note. 
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Be. %  vet.  Etc  agamft.Lord  SiJftey^s  incumbring  the  real  eftate  by  his  demanc 
¥.  Mead.  ^^^  accouiit  of  the  rent-charge,  when  Lord  Chief  jufticc  Retu 
might  fo  eafily  have  fatisfied  the  annuity  out  of  the  intereft  an< 
produce  of  the  furplufage  of  the  perfonal  eftate,  if  it  had  beei 
Tcphatn's  intention^  tliis  fhould  llkewifc  have  gone  in  moieties 
TAe  bill  difm'ijfd. 


Gafc  148.  April  1^^  1741. 

s.  c.  ante  160.  T  N  the  caufc  of  Heron  vcrfus  Herotiy  which  came  on  agn| 
Where  a  legacy  J^  ^q  ^^y^  ^^  Attorney  General  mentioned  to  the  court  thi 
executor  gc^  cafc  of  Newtoft  vcrfus  Hdughtony  heard  at  the  Rolh^  Oilober  31, 
rally,  or  tor  his  1734,  to  flicw  that  the  cxecutors  of  HetoH  ought  to  retain  tbeij 
h  maket  no  d'ii'-  ^g^^ics  of  ico/,  and  not  to  abate  in  proportion  with  the  rcftd 
fcrcnce;  forif    the  legatees. 

there'is  a  defi- 
ciency of  oilets,  lie  muft  abate  in  proportion  with  other  legatee. 

Lord  Chancellor, 

The  cafe  of  the  Attorney  General  vcrfus  Robins ,  2  Wms.  23. 
is  dircftly  contrary  to  tliis  refolution,  and  determined  fo  by  t6 
very  fame  Judge,  Sir  Jofcph  Jekyll,  about  twelve  years  before  tb 
cafe  of  Newton  verfus  Hanghion. 

There  is  anotlicr  cafe  in  2  Fern.  434.  called  Fretnvell  verfo 
Stacyy  which  is  alfo  differently  determined :  '*  a  legacy  given  t 
*•  executors  for  care  and  pains  5  if  a  deficiency  of  affets,  the 
**  muft  abate  in  proportion  with  the  other  legatees." 

I  muPc  own  thefc  two  laft  fall  in  with  my  own  opinion  mod 
more  than  the  latter  cafe. 

For  where  legacies  are  given  to  executors  for  their  care  an 
pains,  I  am  very  unwilling  to  diftinguifh  them  from  commo 
legatees ;  becaufc  where  the  words  care  and  pains  are  expreile 
in  the  will,  or  whether  it  is  given  generally  without  thefe  word 
itintirely  depends  upon  tlie  whim  of  the  drawer  of  the  will,  an 
is  ftill  but  a  legacy,  and  not  more  fo  than  any  other,  and  then 
fore  there  ought  not  to  be  fuch  a  diftindlion  as  Mr.  Attomey  G 
neral  contends  for  upon  fuch  flight  grounds. 

Befidcs,  it  would  be  attended  with  great  inconveniences 
therefore  let  tlie  executors  abate  in  proportion  with  the  reft  1 
the  legatees. 

•  In  the  cafc  of  the  jittcmey  Central  \tx(M%  Rohyfis,  it  was  urged  the  60/.  gtven 
the  executors- being  faid  to  be  for  their  cure  and  palm,  the  fame  became  a  debt:  ai 
the  cxecutors,  virtvti  officii,  being  intitlcd  to  a  preference,  mi^hc  pay  fuch  their  o« 
debt  firfl. 

Sedpercur.  The  executors,  if  they  plcafc,  miy  renounce;  and  the  legacies 
them  arc  but  leg?.c:cs>  and   ihall  abdtc  in  proportion :  ic  cannot  be  a  debt*  in  r 
gard  that  can  never  be  a  debt  to  the  •x«cucors,  th^l  was  n»t  fo  to  the  tdbtt 
%  /fsw.  25. 


ii  iht  time  ot  Lord  Oiaticelldr  HAitDWicitf.  fji 


Bainion  and  others  Yer{\x$  JFard,  April  2^^  1 741*  ^^^^  149* 

t^EORiy  E  Ward  having  a  power  to  charge  tfahtllay  his  s.  C.  cited 
^^  wife's  eftate  with  a  fum  not  exceeding  2000  /.  and  having  »  ^^f-  *•. 
lyhis  willdevifcd  500/.  a-piece  to  his  two  fifters,  and  dying  in  JyJ^\t*Ih!fr*c 

debt  to  the  plaintiffs.  his  eftate  with 

2000/.  by  his 
yfS\  pTes  500/.  a-picce  to  fass  two  fiften>  and  dies  in«debt  to  the  phintiirs :  confidered  as  the  perfoaal 
ciace  of  C*  W,  and  fubjed  to  his  debts.  ^.^        /  y^ 

The  queftion  was,  Whether  that  appointment  to  the  two  /^ ^^^'  ^7' 
Efters  (hould  be  good  to  defeat  the  creditors  from  having  fatis-  /f./y  ^^..w  '^ 
fa£Hon  out  of  the  2000  /.  as  part  of  George  Ward'%  pcrfonal  ;:_ 

cftatc.  ^J^^^^/^^/;^^^^ 

Mr.  Brwjn^  for  the  plaintiff,  cited   Lajfells  verfus  Cormvallh^  jfirL^'^ ^ 

1  Vem.  465.  and  Shirley  verfus  Ferrers^  the  3d  or  4th  caufe  be-  <^j?y 

tort  Lord  Talbot. 

Tins  power  was  given  by  a  fettlement  after  the  marriage  of  ^^^x,y^: 
Ciorge  Wardi  as  follows :  "  provided  always,  and  it  is  hereby  '      *        -/ 
««  further  declared,  by  and  between  the  parties  to  thefe  prefects,    ^'  "^  v^-jf^«  ' 
«•  ihzxGeorge  JT^wrffliall,  by  appointing  two  truftees  under  any,^  (A/z-'^^e^  ^f 

"  deed  in  his  life-time,  or  by  his  will  at  his   death,  charge  aU  ^  - 

^*  the  vnfe*«  eilate  with  a  fum  not  exceeding  2000.'* 

Lord  Chancellor, 

I  am  of  opinion  that  this  ought  to  be  confidered  as  the  per- 

Ibnal  eftate  of  George  Ward  5  where  there  is  a  general  power 

'  given  or  referred  to   a  perfon  for  fuch  ufes,  intents,  and  pur- 

pofes  as  he  (hall  appoint,  this  makes  it  his  abfolute  eftate,  and 

pves  him  fuch  a  dominion  over  it,  as   will  fubjeA  it  to  his 

™dcbts(i). 

For  it  would  be  a  ftrange  thing,  if  volunteers,  as  the  legatees 
I  are,  (hould  run  away  with  the  whole,  and  that  creditors  for  a 
valuable  confideration  fliould  fit  down  by  the  lofs  without  any 
fdief  in  this  court. 

The  cafe  of  Shirley  verfus  Lord  Ferrers  is  direftly  in  point. 

This  money  was  not  fettled  at  all,  but  abfolutely  in  the  power 
of  George  Wardy  and  confequently  there  can  be  no  doubt  but  his 
otditocs  muft  have  the  benefit  of  it. 

Suppofing  a  man  has  a  power  to  difpofe,  by  appointment,  of  If «  power  to 
a  reverfion  in  fee,  and  makes  no  difpofition  of  it,  yet  it  fliall  be  ^^^^^^j  Jf'a 
aflcts  to  (atisfy  fpeciaity  creditors  (2).  reverfion  in  fee. 

be  not  made  ufe  of>  yet  it  ihail  be  aflcts. 

{\)^'Ihompyottv.TownejPrec.Cha.^2.  Sanfim^  ibid.  4!©.     Troughtw  Y.  Tr:u^' 

t  FenU   319.  .S.   C.      Laffells  v.    Lmd  ton,  ibid.  6^6. 

t^wwaUii,  Free,  Cha.  23a.    2  Vem.  465.         (2)  His  Lordfhip  directed  the  perfonal 

^  C.    AJbfield  V.  Jjhfieltlt  2  Fern,  287.  etlate  10  be  firft  applied  towards  payment 

tt«M  V.  Taye^  ante  i  vol.  465.     TrMn-  of  the  debts,    then    the  real  ettate  dCr 

^v.  fVindbam^    2  Vtf.    i.     Pack*  v.  fcended,  and  then  the  200o/,    Reg,  Lib  I        1 

^hufii  poft.  3  voh  269.     White  ▼•  A.  1740.  fol.  613.  | 

Voi«n/  Ma 


jtjj  CASES  Argued  and  Determined 


Cafe  150.        •  JprillAymu 

Serjeant  coun.  "^  ^  R«  Juft'icc  Mitchell  this   day  by  petition  prayed  to  1 

tcrs  who  have  j[yj^  charged  out  of  the  cullody  of  the  Fleety  as  a  clo 

m4-pMaic«,  foncr  within  the  wails  thereof:  he  was  committed  for  b 

by  the  ftn.  of  principal   contriver  in  marrying    Mifs  Hughes ^  a    ward  c 

mjim.  fliill  not  court,  a  fortune  of  thirty  thoufand  pounds,  to  a  fchoolma 

be  allowed  to  be     ,^.      '  ^  .  .      '         ,  t         i 

heard  a  ry  mdrc  {^iw^'^«j  one  Scteticej  by  trade  a  watchmaker. 

iniheway»fthc       Theic  wcrc   fevcral  aggravating   circumftances  in  thii 

pro^ffioa^         ^^^  yp^j^   ^^  whole  the  mod  flagrant  contempt  of  the 

^^i^^S^^.'^^th^t  ever   appeared  before   it,    which  was   the    reafon  < 

'^^  .  ^  yf^^^-'c  Chancellor's  fettirig  a  mark  upon  him,  by  making  it  part 

^^    y^      i^;V      order  of  commitment,  that  Mitchell  as  well  as  Science  (ho 

' ^  «^  -     ' y        j^^p^  ^j^^^  prifoners  within  the  walls  of  the  Fleet  at  the  p 

the  warden. 

In  purfuance  of  this  order  Af/VfA^// had  been  a  clofe  pi 
about  five  weeks,  ami  now  by  affidavits  fets   forth  the  C\ 
able  condition  of  himfelf  and  family  from  the  unwholefor 
t  of  the  prifon,  the  illncfs  of  his  fon  and  wife  from  their  cc 

attendance  upon  him,  his  own  ill  (late  of  health,  and  i 
other  circumftances,  and  fubmits  to  make  any  reparation 
relations  of  the  Lady  which  the  court  (hall  direft,  fubmii 
wife  to  be  retrained  from  a£ling  as  a  counfel :  the  Juperfe^ 
difcharge  him  from  the  commilTionof  the  peace  iifued  fom 
before  this  application. 

The  counfd  for  Mr.  Hughes  the  uncle  of  the  young  La 
very  much  oppofing  it,  my  Lord  Chancellor  made  an  ore 
his  difcharge  upon  his  attorney's  undertaking  to  pay  tlie 
expence  of  the  former  petition  againft  him  by  the  unclt 
Hughes^  and  all  other  proceedings  in  confequence  of  t 
tition. 

But  as  to  Mr.  MitchclPs  fubmiffion  to  be  reftrained  froi 
ing  as  a  barrifter,  I  (hall  at  pre  fen  t,  hid  Lord  CLnncelhf 
no  other  directions  but  that  according  to  his  own  fubmili 
fiiall  be  reftrained  from  afting  as  fuch  till  further  orders. 

Becaufe,   from  any  inquiries    that  I  have   hitherto  m 
am  not  fatisfied  what  is   the  proper  courfe  to  remove  hin 
pra£iifing  as  a  barrifter. 
Where  a  folicitor       If  Mr.  Mitchell  had  continued  a  folicitor,  there  had  b< 
is  s^lcy  of  mal-  difficulty,  for  the  ready  and    proper  way   would  hav«   h 
STdcgrldcd  Ty^  have  ftruck  him  out  of  the  roll  of  folicitors  :  and  furely  it* 
applying ro ft rikc  bc  very    hard  when    he  has   advanced  himfelf  to  a  dcg 
him  out  of  the      greater  rank  and  honour  in   the  law,  that  there  (hould 
fome  precedents  for  degrading  a  per  Ion   who  by  his  mal 
[  *'74  J     tices  and  milbchaviour  has  rendered  himfelf  highly  unwoi 
the  chara£ier  he  has  taken  upon  him^f  a  barrifter  at  law. 
But  whether  this  ought  to   be  done  by   difbarring  hi 
whether  the  court  by  it's  own  power  and  authority  will  1 
him  for  the  future,  I  ftiall  not  at  prefent  deternyac  :  but 


in  die  Time  of  Lord  Chancellor  Hardwicke*  174 

dready  mentioned  it  to  Lord  Chief  Juftice  Lee^  who  will  affilt 
sie  in  finding  out  precedents  in  fucb  jcafes  ( i  )• 

The  ftatuteof  Wefim.  i.  c.  29.  f^js^  Ithat  attomxes  andfer* 
jcant  counters  who  have  been  guilty  of  any  male  pra£kiccs,  and 
have  aded  unbecoming  their  profefCon^  may  be  filenced,  and 
not  be  allowed  to  be  heard  any  more  in  the  way  of  the  pro* 
feffion. 

My  Lord  Cokt  in  his  id  Inftitute  &r  Expofiiion^  upon  Wejm. 
fnm.  e.  2q.  page  214.  is  clearly  of  opinion,  that  apprentices  at 
hv,  which  is  anodier  name  for  barrifters,  are  inpjuded  un4er 
dte  head  of  feijeant  eounters. 

Bat  however  I  will  make  no  other  order  at  prefent  than  what 
I  mentioned  before  (a}« 

ff.  fi.  Mcienci  the  hufband  was  ftill  left  in  cuftody. 

(1)  See  the  cafe  of  Maurice  Savage,  and  pnhiiiteJ  fnm  pra&ijmg  at  the  Bar. 

IkugL  3 S S*  ^'-  *"^'  J*«'  ^^  Hardwicki  in  Jfutler  y.  Freeman^ 

I     (2)  Mitchell  was  afterwards  (buck  out  jM.  304. 
of  die  Commiffion  as  JaUce  of  the  Peaqe, 


Cartb  vcrfijs  We^rd^  April  15,  1741.  Cafe  lyi. 

ABiB  was  brought  by  three  devifees  againft  the  hdr  at  law  S.c.Barn.cIu. 
of  the  teftator,  to  perpetuate  the  teftimony  of  witnefles.  ^*P-4So* 
m  to  eftabhih  the  will.  i,  a,  much  at 

liljerty  to  inm- 
Tidate  the  wUlj  is  the  devUces  to  eftabliih  it ;  and  fuch  a  fiut  it  to  tU  intents  « Ihftndw  ( x  )• 

It  was  filed  in  May  1736.    Willis^  one  of  the  defendante  '^^"^^^J/  ^fJ") 
4c  ^fent  eaufcj  purchafed  the  tliird  of  the  eflate  from  one  oi/^-^  ^^/  L    / 
Acderifces  the  ad  of  yanuary  following  j  the  anfwers  did  not        -""^^ 
come  in  dU  the  latter  end  of  January.  .^>^ 

It  was  objeded  by  Wil/i/s  counfel,  that  depofidons  takeu 
in  the  former  caufe  on  behalf  of  the  heir  at  law,  the  plaintiff  in 
dK  prefent,  to  prove  the  devifees  papifts,  could  not  be  regd 
againft  the  defendant  Wlllisy  bccaufe  this  is  merely  a  bill  for 
^lilhing  a  will,  and  does  not  make  fuch  a  ///  pendens  as  will 
)fedthis  defendant,  efpecially  as  the  aafwer  did  not  come  in 
<3laft^thepurchafe.  ^ 

It  Would  \)fi  attended  with  gr<eat  inconveniences,  and  evade 
^  jaftice  of  this  courts  if  diefe  depofitions  fhould  not  be 
allowed. 

The  anfwers  not  comnig  in  till  after  Willis's  purchafe,  will 
^  no  alteration,  becaufe,  by  the  necefTary  forms  and  delays 
^this  court,  very  probably  they  could  not  be  put  in  fooner. 

h  bills  of  this  nature  for  eftablifliing  a  will,  and  perpetuating 
«ttcftimony  of  witnefles,  the  advantage  ought  to  be  mutual^ 
^  the  heir  at  law  is  as  much  at  liberty  to  invalidate  the  wil)^ 

^     (j)  Sec  fFor/eley  v.  Earl  of  Scar bonmgh^  poft.  3  vol.  392. 


175  CASES    Argued  and  Determine^ 

Garth  v.     as  thc  devifces  arc  to  cftablifli  it,  and  muft  be  confidcrcd 

intants    and  purpofes,  as  a  lis  fcudens^  or   othcrwife  ii  n 

make  the  only  method,  which  by  the  law  of  England  ii  p<j 

out  for  proving  a  will,  vain  and  nugatory. 

If  an  heir  con-      Suppofe   an  hcir  at  law  to   get  into   pojQcffion  of  th( 

TiCanyr^u^^ih?  ceftor's  cftjtc   immcdiatelv  upon  his  death,  and  that  dur 

theoT  isafuitibc  fuit  in  this  court,  for  eftabliflung   tlic  will   of  thc   ancefi 

ttfi^^iSlTftls     ^^^^"^  ®^  *^  dcvifecs,  the  hcir  conveys  this  eftatc  to  a  ftra 

iftcrwards  efta-   and  afterwards  the   will  is  eftablilhcd  in  this  couTt^  can 

bii/hcd,  th-       contended  that  thc  grantee  of  thc  heir  b  not  bound,  am 

hd^irbound*     ^^*^  ^"*^  ^^^^  ^   looked  upon   as  no  Us  pendens  as   to 

grantee  ? 
If,  dunng  a  fuit      So  in  thc  cafc  of  a  mortgagor  who  comes  here  for  rcdcnr 
mortgaPaffigns  o^^  mortgage,  if  during  fuch  fuit  he  fliould  affign  ihecqu 
the  equity  of       redemption,  and,  in  thc  final  hearing  of  thc  caufe,  there  f 
rrdemption,  and  j^    ^  dccrc'fe  againft  thc  mortgagor,  will  not  thc  afficnec  o 

there  Ii  a  decree  -        ,°        ''it^iii'i  ^  ^ 

againft  him,  the  cquity  01  redemption  be  bound  by  this  decree  r 

a/Iignee  i^  bound 
by  it. 

If  an  hcir  at  law  So,  on  thc  othcr  fidc,  IS  tt  not  cqual  juftice  (if  an  hcir : 
br,ft?ivin,'jfrel  ^'^a  '^^^  brought  againft  him  by  dcvifecs  to  cftablifli  a  will,  f 
vailitofetitaUJe  prcvail  to  invalidate  or  fet  afide  the  will,  from  an  incapac 
he  ihoii  haYc  the  the  teftatoi;  to  devife)  that  fuch  heir  at  law  fliould  ha^ 
evidence  in  *that  benefit  of  the  cvidcncc  in  that  caufe,  againft  a  perfon  pure! 
caufe  againft  a  from  thc  dit\\kt  pendente  lite?  for  thefe  reafons  the  dcpc 
purchafer  /.«-   ^^^^^  allowcd  to  bc  rcad. 

[   177   ]  Gryte  \trCus  Gryle^  April  2^^   I74I« 

Cafe    152- 

S.  C.  Barn.  cha.  A  ^\\\  ^^as  cxccutcd  firft  in  thc  prcfcncc  of  two  witr 
A^^ii Vxccutcd  -^^^  afterwards  the  tcftatrix  faid  this  is  my  will,  in  the 
in  the  prcfrnce  fcncc  of  a  third,  and  defircd  he  would  atteft  it,  but  did  nc 
of  two  witnefVesj^j^gy  fcal,  ucithcr  did  flic  fay  that  her  name  was  of  her  own  \ 

itcerwards  tcfta-         .  .       '  ' 

trix  1  lid,  this  is  wnting. 

my  will,   in  the 

prcfcncc  of  a  third,  but  did  not  put  her  feal,  nor  fay  her  name  was  of  her  kand-writing.  Lord  Ha 

inclined  this  was  a  void  will,  bccaufe  notcxaftly  conformable  to  the  ftaiute. 

""^^"^^^afes   cited  in  fupport  of  this  will,  were   Can  verfus 

fZ^^f^^t^' ^<f '  February    25,   1718,    before  Lord  MaccUifield.      3  Akd. 

y*^^        2   Chanc.   Cnf.    109.    Precedents  in  Chancery    184.     Cook  \ 

'  ■     "~        Parfons.     Lodge  verfus  Jennings^  Cafej   in  the  Exchequer  i 

land  289. 

*^.7;;re  her  will,       Lord  ChanctUor' g'!i\t  no   abfolutc  opinion,  but  was  in< 

without  figning,  ^^  think  that  this  was  a  void  will,  and   mentioned   the  caj 

0/  a  chird'^wU-"  Lea  and  Llbb*^  bccaufe    it  is  not  exactly  conformable   t< 

ncis,  would  have 

b:cnfafficicnrto    .   •  The  teftator  made  his  will  in  writing,  fubfcribed  by  twowitnelTes,  aaddei 

■xnalcc  it  a  good      jjjs  Unds  to  TV,  R.  artcrwards  he  nude  a  codicil,  in  which  the  will  was  recitH^ 

V'^^l*  alfo  was  atcrfted  by  two  wiCnclfrs,  one  oi  wl.ich  was  a  wiinf  fs  to  thc  will,  buttl 

wis  a  new  orr  ;  the  qucftion  was,  whcth-r  this  new  witncfs  iboiald  make  a 

the  will,  the  fiatntc  requiring  that  tbtre  Jhould  bt  three  \  and  adjudged  that  iu 

i^U    Lc4  veilus  Ltbb,  Cartbew  35. 

cetCQi 


onics  required  by  29  C.  2.  the  Statute  of  Frr,uds  and  Per-- 
unlefs  it  had  been  rc-feakd  by  the  teilatrix  in' the  pre- 
»fthc  third  witnefs,  and  unlefs  fhe  had  declared  it  to  be 
nd-writing;  fealing  without  figning  iii  the  piefence  of 
mcfs,  he  feemed  to  think,  would  have  been  fufficient  to 
:  a  good  will,  but  faid  it  was  a  point  proper  to  be  de- 
id  at  law ;  on  fuggeftion  of  the  plaintiff's  counfel  that 
id  been  done  which  might  amount  to  a  confirmation  of 
I,  the  caufe  was  ordered  to  (land  over  *• 


Gryle  v. 

Gw  YL£. 


ecJo]  vcrdi^  w  s  found  upon  an  ejectment  i  the  cafe  was  thli,  the  teftator 
i  executed  his  will  in  December  1735,  *"  ^^^  prcfencc  of  two  witnclles,  who 
le  fame  in  his  prefencej  afterwards^  in  the  year  17399  he  with  his  pen  wenc 
ame,  in  the  prefence  of  a  third  witnel'sy  who  fubfcribed  his  name  in  his  pre- 
l  at  his  rcqucft ;  and  the  queftion  was,  whether  this  be  a  due  execution  or  the 
'the  iiatute  of  frauds  and  perjuries,  29  Car,  2.  c.  "^'fiff,  5 
Tidy  argutd  for  the  heir  at  law>  that  the  ftatute  requiring  three  ^itneffes  to 
in  the  teititor's  prefence,  muft  intend  they  fhould  be  allprcfcnt  together,  eJU'c 
>t  that  degree  of  evidence  the  {latute  requires,  for  an  atteftationof  three  wit- 
iffcrent  times,  has  only  the  weight  of  one  witnefs. 

Pes  to  twill  not  only  atteil  the  due  execution  of  a  will,  but  likewife  the  ca- 
i  teitator  at  the  time  of  the  execution,  a  man  may  be  fane  at  the  time*  two 
attcfty  and  inpne  when  the  third  actcfts;  it  cannot  be  confidered  as  a  vtnlly 
rd  witnefs  has  figned,  for  that  completes  the  ad. 

ii  here  is  dated  in  1735,  fuppofe  land^  purchafed  after  the  date,  and  betbrc 
tion  by  the  third  witnefs,  will  the  lands  pjfi  ?  certainly  not.  He  cited  Lem 
^,  Cartb,  35.  and  Shower  69.  aifd  "Juflin,  h:fi\t.  tib*  2.  tit*  10.  detefiamentU 

nks  e  contra  for  the  devifee  ;  he  argued,  that  a  will  executed  before  three 
though  at  three  different  times,  is  good  within  the  ftat.  of  frauds  and  per- 
£  flatute  not  requiring  they  ihouldall  be  prefent  at  the  fame  time, 
cjulfites  under  the  ftatutc  are,  that  the  teftator  fliouid  iignin  the  prefence  of 
leiTcs  at  Icaft,  and  that  th'.*y  fliould  attcft  in  his  prefence  j  it  would  therefore 
new  requifites  which  the  ad  docs  not  mention,,  and  in  effeft  be  making  a 
He  cited  C'^  v.  Parjonst  Prec,  m  Chan.  184.  and  2  C6.  Caf,  X09.   Awn\ 
Vufjujike  Lee,     This  cafe  depends  upon,  the  words  of  the  ftatuti }  the  re- 
the  lUtute  are,  that  the  three  witncfles  fhould  a:ceft  his  figning,  but  it  does 
the  three  witnefTes  fhould  be  all  prefent  at  the  fame  time. 
\ui»  been  no  determination  as  to  this  point.    In  the  cafe  of  Cook  v.  Parfons,  the 
figning  was  held  good  though  it  was  not  before  three  witneifes  at  the  Urae 
die  court  only  doubted  whcrficr  the  teftator's  barely  owning  the  fubfcription 
before  one  of  the  witnefTes,  was  good,  but  there  was  no  doubt  as  to  the  va- 
le will,  from  the  execution  at  different  times. 

Ml  hsve  the  oath  of  three  attclllng  witnefies,  this  is  the  degree  of  evidence 
ly  the  (tatute,  and  the  fame  credit  is  given  to  three  perfons  at  different  times 
tme  time. 

icot  carry  the  requifites  further  than  the  ftatute  direds,  the  ad  is  filent  as  to 
alar,  it  would  therefore  be  making  a  ncwrcquifite  j  the  figning  is  the  fame 
ted  ;  the  teilator  in  the  principal  cafe,  went  over  his  name  again,  and  dc- 
>  be  his  laft  will.  Judgment  agaiaft  tho  heir  at  law.  Jones  y.  Lake,  Feb* 
In  the  court  of  ICing*s  Bench  (i}. 

>.  C.  2.  ref.  455.  So  Stmeho'ife  v.     Doimcr  v.  Thtnlandy  2  P.  //'".  509.  Car- 
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Cafe  153;  Sir  Thomas  6iandijb  verfus  Railiy^  April  29,  1741* 

5,CBirn,Cba,    A  BUI  Mras  brought  in  i7i3»  by  the  rcprcfentatiTCS  ofth 

To^'bUfe  a  maa  t\,   five    vounger    children   of  Sir .  Richard    Standijb^   m 

to  fign  and  inrol  Alexander ^  Ka/fb,  John,  f^Hgh,  and  Peter,  againft  Sir  Timm 

•£fthS>   ^^^''^i^'  ^^°  ^*«  ^cfccndcd  from  theeldcft  fon  of  Sir  RicM 

Inordertoindtie  Siaftdi/b,  and  no  evidence  appearing  of  an  a£iual  payment  of  airir 

him  to  bring  a     of  the  portions,  nor  any  releafe  produced,  except  with  regsf 

Ke^el'^a-'"  ^o  ^^^/*  Standj/b  only.  Sir  Thomas  Standi^  was  decreed  by  & 

pfce^ary,  J^fifh  Jekyll,  at  the  hearing  of  the  caufe  in   17x71  to  fiitii^ 

the  piaintifi  for  the  feveral  fums  due  to  them  for  portions,  al 

the  reprefentatives  of  the  younger  children  of  otr  Rjeh0i 

Stantyb.     $incothis  decree.  Sir  1  homos  Standifi  found  twoiei 

leafes,  one  from  Peter  Siandijb^  and  another   from  AlexandtTi 

and  diree  receipts  from  Hu^h,  for  their  feveral  portions,  and 

all  of  them  in  the  hands  of  a  perfon  who  claims  under  the  ptu^ 

chafer  of  Sir  Richard  Siandi/b*s  eftate,  which  was  charged  wA 

the  portions. 

Upon  this  foundation  the  prefent  bill  was  brought  as  a  fopi 
plemental  bill  by  Sir  Thomas  Standift),  praying  diat  he  mi^ 
have  the  benefit  of  the  releafes,  and  likewife  a  petition  of  re* 
hearing  in  the  nature  of  a  bill  of  review,  to  revifc^and  confida 
the  decree  in  the  former  caufe,  as  it  has  never  beeii  figned  and 
inroUed,  though  made  as  Ipng  ago  as  1 7 1 S* 
[  178  ]       Lord  Chancellor, 

I  am  of  opinion  Sir  Thopias  Standi/b  is  intitled  to  be  relieved 
;ind  firft  I  (hall  confider  the  method  of  proceeding  in  this  caufe^ 
Where  a  deprce  f  hg  bringing  a  bill  in  the  nature  of  a  bill  of  review  to  rcvifei 
flgncd  and^n-  dccrcc  in  a  former  caufe  whi^h  has  not  been  figned  and  inrollcd; 
rolled,  a  bill  in  is  a  very  proper  one  :  and  it  is  a  very  fruitlcfs  thing  to  put  a  mac 
^c  nature  ota  ^q  gg^  ^^^  Jj^^pq]  ^  dccrce  which  is  made  againft  himfelf,  in  ori 
jrfoperone(i).  der  to  iutitle  him  tQ  bring  a  bill  of  review,  befides  the  great 
expence  which  attends  it. 

fhprcfore  I  think  this  nicthod  of  proceeding  will  anfwer  th< 
dcfign  of  tjic  court  beft  in  bringing  new  matter  before  ihcmj 
difcovered  fince  the  former  decree. 

Nex;,  as  to  th^  merits  of  the  cafe :  It  cannot  be  faid  that  it  is 
abfolutcly  cle^r,  but  however,  the  weight  of  the  evidence  ifl 
greatly  in  favour  of  Sir  Thomas  Siandijb. 
fortion*  which  1%  was  originally  a  demand  for  younger  childrens'  portionfj 
bccjmeducm  arifing  under  a  fcttlement  in  1657,  and  a  will  made  in  confe- 
indiu  court  in  fliicnce  of  the  fpttlemcnt,  and  which  portions  became  payable  ft 
1717,  fucH  a  long  ago  ;(S  16731  fuch  a  length  of  tim^  muft  create  avert 
length  ofume     ft^ong  prcfumption  oif  tlicir  having  been  paid,  and  it  muft  alpiofl 

♦ireatci  a  ftrong  ^^  ♦,  .  o  r     -^  •     ,.         .t^j 

frefumptionthcy  amount  to  provmg  a  negative  to  induce  the  court  to  believe  tnai 

are  pAid^  and  it' 

«iropll  anaounts  to  provio|  a  negative  to  induce  t^e  court  to  believe  the  y  are  fttU  unpaid  f 

(0  fMnvi*^ifi  V.  ^ftikwortb^  qnte  40.  ^ortley  v.  PnUca,!^  poft.  3  vol.  8|lf 


in  die  Thne  of  Lord  Chancellor  HAHDWicitx*  17S 

ftqr  MC  ftin  unpaid,  and  the  Majler  rftbe  Rolls  has  ftretched  a    S!r  TAOiiAm 
good  deal  to  decree  in  1 7 1 7,  diat  the  portions  were  unpaid,  when     |t^"^J  ^** 
Alt  pr^umfimm  from  length  of  time  muft  even  then  have  had  con* 
fideraUe  weiglit(i). 

The  mmfier  tf  the  Rslls^  upon  a  releafe  being  produced  from 
Ralfb  Si^$£Jb^  one  of  the  younger  children,  for  his  portion,  by 
die  decree  in  171 7,  difmiflbd  the  bill  as  to  his  reprefentative. 

As  to  the  portion  of  Peter  Standijb^  it  is  inGfted  by  Sir  Tho^ 
«ff,  that  fince  the  decree  for  Peter^s  reprefentatives,  he  has 
iMod  a  releafe  from  Peter^  which  is  the  foundation  for  the  bill 
flf  review.' 

The  rule  to  review  and  revife  a  former  decree  is,  the  difco-  The^cofeiy^f 
verv  of  new  matter,  fince  the  making  of  fuch  decree,  which  ««}»  matter  ia 

' .     t    •  «        .  1  1  1  .n  »€ing>  ••  the 

was  m  being  at  the  tmie^  but  was  not  known  to  the  party  till  timeVadeacc^ 
iftenrards*  ^^^  ^^^  known 

tillafceryintidet 

There  can  be  no  reafon  why  this  releafe  fliould  not  w^igh  i^view* 
vith  me  as  much  now,  as  the  releafe  produced  by  Ralph  did 
with  the  M after  of  the  RoUs  in  the  former  caufe. 

Next  as  to  Alexandet^%  portion,  the  releafe  he  has  given  for 
k  18  in  the  fame  form  and  words  with  Peter* s,  and  therefore    r  j*y^  -i 
;  We  releafes  arc  a  bar  to  the  demand  fet  up  by  each  of  their   *•     ™  '* 
leprefentatives* 

In  order  to  (hew  that  Hugh  Standtfl/%  portion  was  paid,  three 
fcceipts  under  his  hand  were  produced  as  evidence. 

It  has  been  obje£ked,  thefe  receipts  cannot  be  read  in  this  J^JI^Iof  am«r  ' 
cmfe,  becaufe  they  were  in  the  hands  of  fome  of  the  parties  to  toafonncrcai^ 
the  former  caufe  after  publication  had  pafled,  and  the  rule  in  after  publication 
Mis  of  review  is,  that  it  muft  be  new  matter  difcovered  after  the  ^^^^^ 

flCCre^.  then,  maj  be 

read  «pon  a  M 

But  I  think  this  would  be  too  ftria,  for  as  they  were  not  ^^"^^^ 
ifcovered  till  after  publication  in  the  caufe,  they  could  not  pof- 
libly  be  made  ufc  of  then ;  and  bclidcs,  it  appears  that  the  pre* 
fcnt  plaintiff  Sir  77w//i«x  Stafidijb  did    not  know  anything  of 
(befe  receipts  till  long  after  the  decree. 

Next  as  to  the  parol  agreement  between  the  reprefentativcs  of 
A^i  StanJi/b  and  Sir  Thomas  Siandijh^  before  tlie  bringing  the 
pc&ntbilL 

Now  this  was  not  by  way  of  compromife  on  confideration  of 
ik  doubts  and  diflicuities  which  arofe  in  the  cafe,  but  it  was  , 
paly  on  Sir  Thomas  Standiflts  agreeing  to  pay  3000/.  by  inftal- 
^x%^  provided  they  would  abate  278/.  odd  money,  and  there* 
fctc  does  not  bring  it  within  the  reafoning  in  the  cafe  of  Can  v. 
Cn,  I  P.  W*  723,  and  confequently  does  not  prevent  Sir 
Ximas  &tandijh  from  avaUing  himfelf  of  tliis  difcovcry,  in  re- 

(i)  See  Smnllmati  v.    Hamilton ^  ante  3  vol.    105.  Jones  v.  Tur^erville,  4  Bn, 

11.  Sturt  V,   Mfllijbf  poU.  611.    Fotherby  Cba.    Rep.     11 5.    Ougbterloney    v.   Earl 

^*  Hertr'ulge^   2    F'ern.    21.    Rnmfden  v.  Povjts^  Ami.    23 1.  IVorJley  V.    Granville^ 

ft^i  X  Kef  309.  La.on  v.  Buggs,  poll.  2  Vef  333. 

lation 
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Sir  Thowai    lation  to  the  receipts  of  Hus:b  Ztandifb.  for  his  part  of  the  nnrf« 

Stand:»ii  ▼.      •  ^  ^« 

JUDt*T.      "age  portion. 

On  the  4th  of  May  1741 9  Lord  Hardwiclte  declared  diatthc 
relcnfes  gwcn  by  Peter  and  Alexander  to  their  brother  Sir  i2f- 
ckard  Stand'i/h^  dated  the  i6th  oi  January  1673,  and  the  24tll 
ol March  1675,  are  fufficient  bars  to  the  demands  made  by  the 
plaintiffs  in  the  original  caufes  of  the  original  and  additional 
portions  of  Peter  and  Alexander ^  and  of  any  intereft  for  the 
fame,  and  therefore  decreed,  that  fo  much  of  the  former  de<« 
cree  as  relates  to  theffe  portions  of  Peter  and  Alexander  be  r&» 
verfed  ;  and  that  the  plaintiiT's  bill  in  the  original  cavfe,  fo  far 
as  it  relates  to  thcfe  demands,  do  (land  difmilTed ;  and  Sir  TZ»- 
nms  Standifi  (hould  be  allowed  wliat  has  been  paid  by  him  fub* 
fcquent  to  the  former  decree. 


f   180  ]  Grofvenor  vcrfus  Lane^  on  Exceptions <^  Apnl  2^,  I74'» 

Cafe  15.4.- 

p.  givc^  a  third  ^  fT^*  Phipps  by  his  will  garc  a  tliird  part  of  a  moiety  of 
Ae\e"fiaucofhU  lyi  ^^  rclidue  of  his  perfonal  cRate  to  his  daughter  Sujan 

pcrlbiwl  cftatc  to  PhippS. 
S,  B,  flic  mar- 
ries, and,  whilfl  out  of  the  Iclngdnm,  afTigns  with  her  hulband  thii  third  of  a  moiety  which  wastoarlk 
•otot  /"s  cfUte,  in  trult  tor  their  (isught-cr,  provided  they  died  before  they  came  to  England:  S.  P» 
afterwards  married  a  fecond  huflund,  who  lur 'rived  her  t  J/ the  mottcr  htsd (onrbtued  a  widow ^  Jbevuddi 
iiix't  been  in  titled  tj  a  decree  for  tin  third,  and  40  notiie  wcuid  buve  been  taken  oft  hi  child*  s  snterep^ 

Lord  Chancellor, 

This  is  an  unliquidated  thing,  and  properly  a  chof«  in 
aflion. 

Afterwards  Sufin  marries  one  Mr.  Lane^  but  furvlves  bet 
hufband,  wh  >  kit  one  daughter  Catherine  Lane  \  while  tlic  fa- 
ther and  mother  were  in  Africa^  they  had  afligncd  over  this  third 
of  a  moiety  which  was  to  arife  out  of  Mr.  Phipps^s  eftate,  in 
trull  for  the  daughter,  provided  they  fhould  die  before  dicy 
came  to  England. 

But  I  am  of  opinion,  if  the  mother  had^  continued  a  widow, 
tlie  court  muft  have  decreed  it  to  her  without  taking  any  notice 
of  the  child's  intereft. 

Before  any  decree  in  this  caufe,  and  before  the  money  ^'^ 

reduced  into  pofl'cflion,  flic  marries  a  fecond  hufband,  Mr.  Peake% 

who  furvived  her. 

^oi^"?forV*"'       ^  hufband,  after  the  death  of  a  wife,  cannot  fuc  at  law  fo< 

v^fe'Tchofc  in    chofcs  in  aflion  of  the  wife  in  his  own  right,  but  he  muft  fi^ 

iaion,tliihchas  take  out  admiuiftratiou  to  the  wife  ( i ). 

—--■.iift.rcd. 

The  next  is  the  principal  point  to  be  confidered  with  regard  t 
the  infant,  in  a  court  of  equity,  and  what  provifion  flic  is  *! 
have  out  of  her  motlier's  fortune. 

Now,  tho'  the  law  may  give  this  money  to  tlie  hufband,  JT^ 
equity  will  not  do  it. 

(x)  See  Harg.  Co.  Litt.  351.  a.  note  i.  Squid  v.  Jfyn^  i  P.  W.  378. 

Suppoi 


in  dijB  l^me  of  Lord  Xi^ncellor  Haedwxckb.  i  So 

Suppofe  Mr.  Lantj  the  firft  huftand,  had  come  before  the     Ciosnwoa 
court  for  this  fum  of  money,  the  court  would  not  have  decreed      ^'    '**'** 
hi  anleis  he  had  agreed  to  make  fome  provifion  for  the  wife,  in 
cafe  (he  had  fumvedj  and   likewife  by  way  of  portion  for  the 
infant. 

The  wife  bdng  dead,  and  the  fecond  hufband  alfo,  the  reiU     C  i8i  J 
lory  legatees  under  this  will  claim  an  intereR  in  the  money. 

At  the  hearing  of  the  caufe,  the  Court  then  took  fo  far  care 
o(die  infant,  as  to  order  a  maintenance  for  her  out  of  the  por- 
tion; and  dire£ted  Mr.  Peaicy  who  was  then  living,  to  lay  pro- 
pfab  befove  the  Mafter  what  he  would  fettle  out  of  this  money 
n  a  portion  for  the  infant. 

Therefore  I  muft  take  it  from  this  decree,  that  they  would 
not  fuffer  Mr.  Peahe  to  meddle  with  the  money  till  he  had  agreed 
tt)  make  fome  proviGon  for  tlie  infant. 

Bciides  this,  there  was  a  decree  in  1732,  made  by  Lord 
Qancellor  King^  who  always  leaned  as  ftrongly  in  favour  of  the 
klband,  and  in  fupport  of  legal  rights,  as  any  Chancellor  who 
orcr  fat  here,  ^nd  yet  the  equity  was  fo  ftrong  for  maiung  fome 
jrroviGon  for  the  infant,  Catherine  Lane^  that  he  yielded  to  it. 

Mr.  Peakey  by  two  letters  to  tlie  aunt  of  the  infant,  in  173X1 
bs  declared  he  was  very  defirous  of  allowing  her  the  w  hole  pro- 
Jflicc  of  her  mother's  fortune,  arifing  from  a  third  of  Mr.  Phipp^s 
icfiduc  of  his  pcrfonal  eftatc,  as  he  believes,  according  to  bis 
own  exprefhon  in  the  letters,  that  it  would  maintain  the  daugliter 
like  a  gentlewoman,  provided  he  was  indemnified  from  the 
the  charges  and  expences  in  Chancery. 

Ashe  is  dead,  I  muft  take  thefe  letters,  not  as  a  mete  pro-  The  fecond  Knf- 
po&l  only,  or  a  bare  hint  of  his  intention,  but  an  abfolutc  ap-  bind  having  by 
propriation  of  the  fortune  by  the  fecond  hufband  for  the  benefit  jv'^,"*"*^ 

«  me  infant.  dared  he  wal 

willing  the 
^ugliter  fhould  have  the  mother^s  whole  fortune ;  as  he  is  dead,  thefe  letter*  zxt  not  to  be  taken  ai  a 
^bint,  but  an  appropriation  of  the  fortune  for  the  benefit  of  the  infant. 

There  is  all  the  equity  in  the  world,  that  there  (hould  be  fome 
povifion  for  the  daughter  out;  of  this  fum  of  money  as  her  mo- 
^8  portion. 

A3  to  the  quantum^  it  depended  upon  the  father-in-law;  and 
°y  thefe  letters,  according  to  the  opinion  I  have  given  of  them, 
« has  very  honcftly  and  confcientiouily  alligned  the  whole  as 
*  provifion  for  the  infant  (i). 

(1)  His  Lordlhip  declared,  that  the  been  well  appropriated,  and  doth,  im 
Wh  of  1599/.  which  was  originally  the  equity,  belong  to  the  plaintiff,  the  ia« 
w  of  Stjan  Lane,  the  mother,   hach     fant.     Rc^.  Lib,  A.  174.0.  fol.  382. 
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Cafe  I55»  Holy  verfus  Lam^  May  4,  1741* 

^  irahnOtaiid  ^TT^HOUGH  a  notc  giTcn  by  a  wife  to  a  huflw 
"^  SJS^totaT  -"^  void.  yctifitUindorfcdovcrbythchufband,a5h 
[Z;^J^  wife,  as^e-  him  and  th$  mdorfccj  it  is  certainly  good  (i). 

^^^'ntbe  indociee,  it  it  food^ 

V>f    |o4oriceof«  In  cafcs  of  like  natwnf,  I  have,  at  the  fittings  of  1^ 

^^-v  •^  '^Jft'*^  dircdcd  a  juiy  to  find  for  an  indorfcc,  notwidiftanding  t 
^     i^c^,  tiMCgk  dorfor  had  the  note  from  an  infant^  the  or igMal  drawer. 

</i^^^  irawer  waa  an   inCmt. 

ThtOT^  fcrmer      Where  Acfe  is  a  negotiable  notc,  and  it  comes  into  the 
^^fw^  of  a  third  or  fourth  indorfce,  though  fome  of  the  form 

aUc  confidera*   dorfces  might  nol  pay  a  valuable  confidcration,  yet  if  tl 
^,  yet  it  the    indorfcc  gave  money  for  it,  it  is  a  good  note  as  to  him, 
^ic^ Tia?cM4  ^^^  ihottld  be  fome  fraud  or  e<}uity  againft  him  appear! 
aouutohim.     ihc  Cafe. 

(i)  Tbeplaiadff't  wife  (who  had  a  the  note,    Decreed  that  the  def 

Ifparate  eftaie)  gave  a  promilTory  note,  was  entitled  to  the  benefit  of  the 

payable  to  her  haiband  or  his  order,  who  (there  being  a  difpate  between  t 

mdorfed  it  over ;  the  note  was  afterwards  fendant  and  the  affignees  of  the  i 

Bcgottated,  and  came  into  the  hands  of  dorfee,  as  to  the  right  of  the  note  ii 

one  of  the  defendants  for  a  valuable  con*  tion) :  and  it  being  a4niitted»  thai 

^deration,  who  denied  he  knew .  of  its  ment  had  been  recovered  on  the  afi 

Beittft  indoried  over  to  the  firjt  indorfee,  bond,  and  that  the  principal,  interc 

tD  whom  it  was  given  as  a  fec^ity  for  the  cods  had  been  paid,  it  was  orderec 

paynentofthebalanceofacertain  account^  fatisfaAion  (hould  be  acknowledj 

and  whofe  name  did  not  appear  thereon,  the  faid  judgment*     Reg.  Lib,  A. 

The  plaintiff  had  alfo  given  the  defend-  fol.  379. 
ant  a  bond  for  fecuring  the  money  due  oa 

Cafe  156.  iiacknuorti  verfus  Briggs^  Exceptions^  May^  6,  1 741 

A  hiti  referred  A  B^H  ^^  referred  to  the  Mafter  for  impertinence,  1 
i9€  iflipcrti-  jnL  ports  it  pertinent,  the  defendant  takes  a  general  < 
IS^t  reports  ^^^"  ^^  ^^^  V^^^  ^^  ^^  report,  without  fpecifying  the  pari 
it  pertinent,  the  parts  of  the  bill  which  are  impertinent. 

dcfendut  ex- 
cepts generally,  without  fpecifying  the  parts  of  the  bill  which  are  impertinent;  the  ohJeAion, 
meguUr,  was  over-ruled  \  for  though  taken  in  io  general  a  manner,  the  party  may  go  upon  it, 
poncing  o«t  particular  pal&gei. 

It  was  objeftcd  that  the  exception  is  irregular,  for  thi 
fon,  and  contrary  to  the  courfe  of  the  court,  becaufe  tl 
gmal  bill  being  100  (hccts,  and  the  amended  bill  20( 
Court  muft  neceflarily  confidcr  the  whole  as  the  exceptioi 
general. 

The  Chancellor  over-ruled  the  objection,  and  faid,  no* 
ftanding  the  exception  is  taken  in  fo  general  a  manner,  ye 
may  go  upon  it  without  pointing  out  particular  pafTagcs :  fu: 
for  inllance,  from  the  20th  to  the  looth  fliect  (hould  be  ii 
impertinent,  how  could  they  have  the  benefit  of  tlieircxcc 
Mfilffs  they  had  couched  it  in  fech  general  terms. 


ill  &  Time  cf  Lord  Chancellor  Hahdwicki.  ii8^ 


Giifin  Ycrtas  Smith,  May  g,  1741*  Cafe  x  57* 

THE  plainriff  being  a  truftce  of  the  late  Duke  of  JThar.  S.CBarn.Quu 
Ufi^s  eftate,  for  the  benefit  of  creditors,  and  having  fold  fl^l'^^^l'^^ 
apart  to  die  defendant,  with  a  particular  e3tception  and  refer-  oniy^'iiireatcaci 
ndon  of  the  wafte  of  the  manor,  and  all  mines  in  the  faid  to  opeitmixies, « 
waftcs,  by  virtue  of  a  provifi  in  the  deeds  of  conveyance,  has  Jil^|2^"2Le 
brought  this  bill  to  prevent  the  defendant  from  committing  into  this  court, 
wafte,  by  opening  mines,  isfc.  d^/^^^r 

It  was  obje^edy  that  die  bill  is  not  properly  brought,  as  this  ^^  ^  ^,?^ 
is  not  a  maher  for  the  determination  of  a  court  of  equity,  that 
it  b  a  mere  legal  right,  and  a  legal  cftate,  and  confequently  there 
was  no  occafion  to  come  into  this  court. 
Lord  Chakc£Llor,  C  iS^  3 

The  plaintiff  may  certsunly  come  into  this  court  to  rcftrain  itunotwief- 
Ac  defendant  from  opening  the  mines,  CsTr.  even  if  he  has  only  (ary  to  ftay  tia 
:  Afcatened  to  do  it  j  nor  is  it  neceffary  the  plaintiff  fliould  have  w«fte  i»  aaaatty 
waited  tBl  the  wafte  is  a£hially  committed,  where  the  intention  t^^^S^ja- 
,  appears,  and  the  defendant,  even  by  his  anfwer,  infifts  on  his  tentioo  tpfyeing 
J^  to  do  it:  there  arc  a  great  many  cafes  where  fuch  bills  |^^*^^ 
Imt  been  allowed ;  and  indeed,  if  die  defendant,  by  his  anfwer,  ri^*Jdott(i}^ 
hi  difclaimed  any  right,  there  would  have  been  no  grounds  for 
isdi  a  fuit. 

If  a  bill  is  brought  by  an  owner  of  a  revcrfion  againft  a  tenant  Tixxmghmofnof 
ir  Bfc,  and  no  proof  appears  of  any  wafte,  yet  if  tenant  for  ippem  of  waAe» 
ife  infifts  upon  his  right,  and  it  is  proved  that  he  has  none,  diis  ?*/  /^tenant  for 

Ml  \         •   •       A»  lite  niiiftf  on  a 

ttmn  will  grant  an  mjunction.  right  to  do  it, 

and  hai  ttone,  the  reverfioner  may  have  aa  u\jua^IoA« 

As  to  the  merits  of  the  caufe,  the  firft  point  is  with  refpeA  to 
^  grounds,  that  are  called  the  common  of  pafture,  which  the 
defendant  infifts  are  confined  to  a  cow  pafture  only. 
I    But  the  plaintiff  cliarges,  by  his  bill,  that  they  are  the  ^'aftc 
>  ef  the  manor,  and  that  there  is  an  exception  of  all  mines  which         ^■ 
are  in  the  wafte. 

The  defendant,  on  the  other  hand,  fays,  that  this  is  not  pro« 
periy  wafte,  but  enjoyed  by  the  cuftomary  tenants,  and  is  part 
of  the  foil  belonging  to  thefe  tenants ;  and  if  he  had  made  out 
diisfad,  there  could  have  been  no  pretence  for  the  claim  the 
plaintiff  fets  up  by  virtue  of  the  refervation. 

But  I  am  of  opinion  that  they  are  to  be  confidered  as  part  of 
Ac  wafte  of  the  manor,  and  the  common  of  it ;  for  by  the  evi- 
dence it  is  plain  that  the  common  of  pafture  lies  intermixed 
wh  the  other  commons  which  are  enjoyed  with  the  reft  of  the 
■anor:  from  the  middle  of  September  to  the  middle  of  April  the 
ptes  of  thefe  grounds,  which  were  ftintcd  for  four  months,  are 
*wwn  open  and  laid  to  the  other  common,  and  are  enjoyed  by 
id  die  inhabitants. 

AA  ^hitfieUv.  Brjfif,  2  P.  PT.  240.         (2)  nJi  Harft,  C#.  Liff.  218.  *.  n.  1. 
♦•■*^firv.  Stamper t  pejt.  3  vol.  496.  Terrot  v.  Ferret,  poft,  3  vol.  94.     Uarth 

v.  C»//0v,  poft.  3  ynA.  75 1. 
la 
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CiBsow  T.         In  fcveral  manors  there  are  fome  part  of  the  tenants  only ' 
Smith.       j^^^^  ^  ^^Igj^^  ^£  commoning,  and  yet  it  docs  not  follow 
may  be  vrailc,  and  belong  to  the  lord  as  much  a*  if  it  was 
nera)  common. 

This  fort  of  tenure,  called  tenant-right  eftate,  is  hov 
fettled  ( I ),  and  is  in  no  dis-favour  of  the  court,  thojigh  i 
oiherwifc  at  the  time  of  tjjc  decree  in  the  reign  of  Jac.  i. 
Philip  Lord  Wharton^  lord  of  this  manor,  was  plaintif 
fomc  of  the  cuftomary  tenants  defendants* 
t  1*4  3  '^^'^  being  ftinted  does  not  at  all  prove  that  they  a 
•  wafte,  but  only  for  the  benefit  of  the  tenants,  and  arc  n 

tliis  reafon  lefs  the  wade  of  the  lord  than  before. 

It  would  be  very  hard  upon  a  bill  quia  timet ^  where  t\ 
not  the  lead  fyllable  of  proof  that  tlic  defendant  has  opene 
mines,  to  grant  an  injun£lion  on  a  fufpicion  or  a  thrcatn 
do  it,  where  the  defendant  infifts  not  upon  his  right. 

The  next  point  is  as  to  the  free  rents,  and  I  am  cl 
opinion  that  they  pafs  by  the  general  word  rents^  and 
even  have  paiTed  under  the  word  manors  if  they  had  : 
the  drawing  of  thefe  convepnces  been  fo  explicit,  and 
fore  there  is  no  ground  for  the  defendant  to  re*convey 
the  free  rents ;  and  as  to  this  part,  the  plaiiitifi^s  bill  ough 
dilmiiled. 

(l)  FJJe  I  Brfi.  Cha.  Rtp.  198. 


Cafe  1 58*    Underwood,  and  jfgnes  his  Wife^  verfus  Morris^  May  13, 

.*  at  the  Rolls. 

A.  ^Tct  1000/.  A  Father,  by  his  will,  gives  the  plaintiff,  Agnes  his  dai 
te  4|i»«  his  £\j  the  fum  of  aooo  /.  to  be  paid  when  (he  fliould  attain  \ 
abi?*t  herbage  of  21,  or  day  of  marriage,  if  (lie  marries  with  the  confent 
•fix  or  n>ar-  cxccutOTS,  undcT  his  will  ( I ),  provided  if  either  of  the  legal 
rier^thdw*'^'  ^^^"^^  ^c*"^  legacies  become  payable,  then  fuch  legacy  to 
confent  of  his     vidcd  between  the  furvivor  or  furvivors  of  her  brother  and 

executors;  pro- 
vided if  either  of  the  leptees  die  before  their  Jegades  become  paytble,  fuch  legacy  to  be  divided 
the  furvivor  of  her  btouer  and  iifters.    Afnn  married  at  fifteen  without  the  confent  of  the  e; 
Mr.  JuiVice  P^rjkr  held  it  to  be  a  devife  m  umrcm^  and  that  the  legacy  is  veftcd,  as  SMurriagp 
iht  contingencies,  hai  happened, 

Agnes  marries  the  plaintiff.  Underwood,  at  her  age  of  151 
out  the  confent  of  the  executors. 

The  queflion,  whether,  as  Agnes  has  married  without  t 
ecutors'  confent,  this  devife  is  not  to  be  confidered  as  a 
oVer,  and  that  confequently  the  legacy  will  not  veil  unlc 
arrive  at  her  age  of  21. 

Mr.  Jujiice  Parker.  It  is  objected  the  time  of  payn 
not  come,  becaufe  it  is  a  marriage  without  confent  of  tr 
and  that  it  muft  wait  the  event  of  Agnes*s  attaining  b 
of  21. 

(1)  The  teftator  gave  feveral  ether  legacies  to  kis  other  chil 


in  the  Time  of  Lord  Chancellor  Har0wickb.  184 

t  as  this  IS  a  mere  perfonal  legacy,  I  am  of  opinion  it  is   tfwDnwoo* 

ife  in  Urrorem  only,    and  that  it  vefts  abfolutely  in  the     ^•^»**"' 

Iter,  and  that  marriage,    one  of  the  contingencies  upon 

I  it  became  payable,  having  happened,  the  executors  mud 

•creed  to  pay  it  to  the  plaintiffs,  with  intercft  at  4/.  per 

obc  computed  from  the  death  of  Agms*s  father,  the  tefta-     [   185  } 

Bat  the  plaintiflF  Underivood  muft  firft  make  a  proper  pro- 

for  Agnes  before  he  is  allowed  to  touch  the  money  (i). 

Though  the  authority  of  this  cafe  ^et  the  cafe  is  here  correftly  reported* 

!en   much   queHioned,    (fee  //!rni-  Reg.  Lib. B.  ij^o.M.  2^%^     See  Har-ve^ 

V.  Afuni/e^j  X  Bro.  Cha,  Rrp,  303.  v.  jiftuHf  anie  1  vol.  361.  note  at  the  end* 
V.  Ijkr,  a  Bro.  Cba.  Rep.  488.) 


Gmbe  verfus  Comhif  June  i,  1741*  Cafe  159. 

TAN  Combe  had  one  fon  named ^wirf,  and  in  17 13  he  Under  nurriaife 
ntermarried  with  a  fecond  wife  5  previous  to  that  marriage,  *««cict  aoooZ, 
a  confideration  thereof,  articles  were  entered  into,  whereby  J^<^  1^^^. 
5  agreed,  that  the  fum  of  1000/.  which  was  the  fortune  of  tees,  is  to  be 
rife,  together  with  the  fum  of  aooo/.  which  came  from  Js''*^au  [j*y^c^ J"* 
u(band,  (hould  he  veiled  in  the  hands  of  truftees  on  the  attain  the  age  of 
ving  trufts,  that  the  3000/.  fliould  be  put  out  at  intereft  in  ">  "^^^  ^^^ 
ames  of  thefe  truftees,  and  that  they  (hSuld  pay  the  intereft  Aaiih^«at*t!itn- 
of  to  Bryan  during  his  life,  and  after  the  death  of  Brpn  ed  the  age  of  13, 
hey  (hould  pay  the  intereft  of  the  fum  of  2000/.  to  Ann  'l\\^ll^^Jl\ 
icr  life  for  her  jointure,    and  in  full  fatisfaftion  of  her  of  jTj^utdilwT 
r :  the  truft  was  further  declared  to  be,  that  after  the  death  i^efirt  23. 
'pn,  the  truftees  ftiould  employ  fo  much  of  the  intereft  of  ^,'1^  thaThTbc! 
emainining  1000/.  as  they  (hould  think  fit,  in  the  mainte- came  abfolutely 
t  and  education  of  fuch  child  and  children  as  Bryan  and  Jntided  to  the 
(hould  happen  to  have,  and  leave  behind  them,  and  that  dme^of  pa%cnc 
iirplus  of  the  intereft  of  that  c  000  /.  if  any,  (hould  be  put  only  was  poii- 
and  continue  to  carry  intercft  under  the  fame  truft,  as  is  p^^^j  to  the 
iter  mentioned  relating  to  the  other  money.  *^^  *'  * 

le  truft  was  further  declared,  that  after  the  death  of  Bryan 
dnny  and  the  furvivor  of  them,  the  truftees  (hould  pay  this 
of  2000  /.  to  fuch  fon  of  the  body  of  Ann^  by  Bryan  to  be 
tten^  as  (hould  live  to  attain  the  age  of  2 1 ,  when  and  at 
time  as  fuch  fon  (hould  attain  the  age  of  23. 
ie  truft  was  farther  declared,  that  the  truftees  (hould,  out 
e  intereft  of  the  2000  /•  in  the  mean  time,  employ  and  pay 
iich  thereof,  as  they  (hould  thiftk  convenient  for  the  main- 
Ke  and  education  of  fuch  fon,  and  tliat  they  (hould  em- 
the  refidue  of  the  intereft  of  the  2000/.  for  the  benefit  of 
ithcr  children  of  that  marriage,  in  fuch  manner  as  Bryan 
ld|  by  any  writing  under  his  hand  and  feal,  appoint ;  and  in 
ik  of  fuch  appointment,  that  the  truftees  (hould  pay  the  re- 
:  of  the  intereft  of  the  2oco/.  urtto  fuch  of  the  children  of 
•ttanriage,  except  the  cldeft  fon,  as  (hould  attain  the  age 

The 
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Combs  ▼•  The  truft  waa  further  declared,  that  as  for  and  conoemtnj 
Combe*  ^^  remaining  looo/.  the  truftees  fhould  pay  the  fame  unto  th 
children  of  that  marriage,  other  than  the  eldeft  fon^  in  fuch  pro 
portion  as  Bryan  fhould  appoiiit )  and  in  default  of  fuch  afjjpoint 
ment,  that  the  truftees  fhould  pay  this  fum  amongfl  the  duldrei 
r  186  ]  ihare  and  fhare  alike,  at  their  refpe^ve  ages  of  21  or  marriage 
which  fhould  firft  happen« 

The  truft  was  further  declared  to  be^  that  in  cafe  there  fhook 
happen  to  be  only  one  fon  of  this  marriage,  or  in  cafe  the  othc 
diiidren  fhould  happen  to  die  before  they  fhould  attain  their  agi 
of  21,  or  marriage,  that  then  the  truftees  fhould  pay  the  refidiu 
of  the  interefl  of  tooo/.  to  the  eldefl  fon  of  that  marriage ;  and 
upon  this  further  trufl,  that  in  cafe  there  fhould  happeil  to  ht 
no  fon  of  that  marriage,  or  if  fuch  fons  fhould  die  before  thejf 
ihould  attain  the  age  of  21,  that  then  the  truftees  fhould  pzv 
the  fame  to  fuch  daughter  as  fhould  be  of  that  marriage,  in  fuch 
proportion  as  Bryan  fhould  appoint ;  and  in  default  of  fuch  a]H 
pointment,  the  truftees  fhould  pay  the  fame  to  thofe  daughteti 
ihare  and  fhare  alike. 

And  upon  this  further  truftj  that  In  cafe  there  (hould  be  no 
children  of  that  marriage,^  the  truftees  fhould  pay  the  fum  oi 
3000  /•  to  fuch  perfons  as  Bryan  fhould  appoint. 

Then  came  the  following  provifo  2  Provided  always,  and  it 
is  further  agreed,  by  and  between  all  parties  to  thefe  prefentSj 
and  hereby  fo  declared,  tliat  the  faid  fum  of  3000/.  fhall  be 
laid  out  in  an  eftate  as  foon  as  conveniently  may  be,  and  that 
fuch  eftate  which  fhall  be  purchafed  with  the  faid  3000  /.  fhall 
be  purchafed  in  the  name  or  names  of  the  faid  Francis  Benim 
and  Harry  Humher^  and  Amt^  the  intended  wife,  or  the  furviroi 
of  them,  or  fuch  others  as  they  fhall  nominate,  dire£l,  and  ap* 
point,  and  that  the  faid  eftate  fo  to  be  purchafed,  when  th< 
£ime  fhall  be  purchafed,  fhall  be  under  the  fame  trufts,  and  t< 
the  fame  ufes  and  limitations,  and  fubje£t  to  the  fame  provifoes 
conditions,  and  agreements,  which  are  herein  declared  and  ap 
pointed  of,  for,  and  concerning  the  faid  fum  of  3000/.  To  thi; 
<leed  a  fchedule  was  annexed  of  the  feveral  mortgages  and  oiiiC 
fecurities  of  which  the  3000/.  confifted. 

Soon  after  this  deed  was  made,  the  marriage  took  efied,  an« 
by  this  marriage  there  was  iflue  an  eldeft  fon  named  Bryofi^  an< 
there  was  a  fecond  fon  named  Jofeph^  and  two  or  three  othei 
/children.  After  the  marriage  12^6/*  part  of  the  3000/.  wai 
laid  out  by  the  truftees  in  the  purchafe  of  lands :  all  the  hndi 
were  fce-fimple,  excepting  a  fmall  part  thereof,  which  was  i 
leafehold  eftate ;  that  leafchold  eftate  confiited  of  a  long  term 
the  purchafe  of  it  wasi  300/.  and  it  was  bought  before  the  fee 
fimple  eftate  was. 

jinn  died  in  1 7^2.  Bryan  the  father  died  in  1736.  Bryan  th 
fon,  being  then  oi  the  age  of  19,  who  lived  to  attain  his  ag 
of  21,  buc  died  before  he  was  23,  on  the  death  of  his  fathc 
had  entred  upon  the  lands  which  were  purchafed  by  the  tmi 
tecs :  jfo/tpi  became  his  heir  at  law,  and  the  prefent  bill  wa 
brought  by  him  againft  Bcnnft  Comh^  againft  the  younger  cbil 

drc3 
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Iren  of  the  fecond  marriage,  and  againft  ofhers,  praying  that  he      Comh  v. 
might  have  the  benefit  of  the  edates  which  were  lapurchafed  by       C*^^'f» 
the  tnifteeS)  and  that  tht  2000  /.  agreed  to  be  Inid  out  in  land 
for  the  benefit  of  the  eldeft  fon  of  the  fecond  marriage,  might 
be  confidered  as  land. 

Lsrd  Cbanctllor  faid,  his  opinion  was,  that  the  plaintiff  was 
not  intided  to  this  part  of  of  the  prayer  of  the  bill :  he  faid  the 
onlf  queftion  of  weight  in  the  caufe  is,  Whether  this  is  to  be 
confidered  as  a  real  or  perfonal  eflate ;  and  this  is  a  matter  of 
feme  nicety,  confidering  the  manner  in  which  the  articles  are 
framed. 

Bat  two  queftions  have  been  made  in  the  prefent  caufe ;  firft, 
Wiiethcr  this  is  to  be  confidered  in  equity  as  money  ?  and  fe- 
ttndly,  fuppofing  tliat  it  is,  whether  it  ought  to  be  confidered 
as  a  veiled  intereft  in  Bryan^  the  fon,  on  his  attaining  the 
apofai. 
With  regard  to  the  fecond  of  thefe  queflions,  his  Lprdfliip 
it  might  be  thrown  out  of  the  cafe  j  for  his  opinion  clear- 
vas,  that  this  was  a  veiled  intereft  in  him  upon  his  attaining 
age  of  21. 

The  words  of  the  articles  are,  "  That  after  the  death  of  Bryan 
dmie  and  j^fi/i  his  wife,  and  the  death  of  the  longeft  liver  of 
tbcm,  that  the  faid  truftees  fliall  pay  the  faid'fum  of  2000/. 
iVprtof  the  faid  jooo/.  to  fuch  fon  of  the  body  of  the  faid 
^nn  by  the  faid  Bryan  Combe^  begotten  or  to  be  begotten,  as 
ihall  live  to  attain  the  age  of  2 1  years,  when,  and  at  fuch 
time  as  fuch  fon  fliall  have  attained  to  the  age  of  23  years 
complete." 

It  lias  been  objec>ed  by  Mr.  Flcyer^  that  this  is  a  mere  direc* 
v7i  Dnfcr  payment  of  the  money  to  fuch  fon  as  ihall  attain  his  age 
if'  '23,  and  that  the  words  relating  to  the  fon's  attaining  his 
cof  21,  are  only  part  of  the  defcription  of  the  pcrfon  who  is 

And  it  is  indeed  true,  that  in  this  claufe  of  the  articles  there 

tK)  particular  direftion  concerning  the  veiling  of  the  2000/. 

It  the  words  relating  to  it  only  dirccl  the  payment  of  the  mo- 

^   ^1  and  therefore  if  this  had  been  a  legacy  [^/iven  by  a  will,  the 

■'^  would  not  have  been  intitkd  to  it,  in  as  much  as  he  died 

d    rforehis  age  of  23.     But  were  ihcfe  articles  to  receive  this  con- 

"^  '^1  that  it  Ihould  not  be  confiJered  as  a  vefted  interell  in 

ff  Mrj*!,  by  reafon  that  he  <iied  before  his  age  of  23,  it  would  de- 

»^at  the  whole  intention  of  the  articles  :  it  is  indeed  true  that  the 

wles  are  oddly  penned. 

For  diough  they  feem  to  be  <i;ener?.l,  and  to  relate  to  all  fuch 

~  asfliould  live  to  attain  the  ngc  of  21,  and  that  the  money 

wis  paid  them  when  they  (liould  attain  the  .ige  of  23,  yet 

*Ucft  fon  was  only  meant  in  thofe  words  :  ;ind  when  there 

"  JncMcfl  fon  tliat  attained  his  age  of  21,  he  bec:nne  abfo- 

■Utitltd  to  the  money,  and  the  time  of  payment  was  poil- 

only  to  his  age  of  23. 

S^^Chandos  V.  Tallct^  %  Cox^s  P,     Pr(r.rfe   v.    Ahitmhit^    anti    i    vol.    ^.3 2. 
••U.    fta,.^  Q^^   i^jff    27 J,  fl.  n.  1,      btuiman  v.  Pullinv,  ffji.  3  vol.  427. 
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CoMEE  T.  The  other  qucftion  his  Lordfliip  faid  was  more  difficult,  ba 

CoMBz»       jj^  £^j.  ^g  j^^  ^,j^g  ^i^jg  ^Q  form  any  judgment,  liis  opinion  wa 

that  this  mufl  be  confidered  as  money,  notwithllanding  the  gc 

neral  determination  of  thefe  cafes  was  to  the  contrary  ( i ) :  k 

the  ordinary  ones  of  this  nature  the  original  and  primary  intcn« 

tion  of  the  parties  appears  to  be,  that  the  money  fhoald  be  hid 

out  in  land :  and  the  other  diredlions  about  vefting  it  in  the 

hands  of  truftees,  are  only  temporary  provifions  till  that  can  tx 

done. 

^  But  what  is  the  method  taken  in  the,  prefent  cafe ;  in  the  firf 

place  the  whole  fum  of  money  is  immediately  veftcd  in  tb 

hands  of  truftees,  and  then  the  articles  carve  out  certain  pw 

portions  of  the  money,  dire£ling  in  what  manner  it  is  to  be  ap 

plied;  2000/.  is  to  be  paid  to  the  eldeft  fon,  and  the  1000 

for  the  benefit  of  the  younger  children,  in  fuch  manner  as  d 

articles  direct  -,  there  is  likewife  a  dire£tion  given  concerxuc 

the  intereft,  how  that  is  to  be  difpofed  of;  and  after  this 

done,  then  follows  the  provifo^  which  creates  the  doubt  in  d 

prefent  cafe. 

3000/.  IS  veftcd      Provided  always,  and  it  is  farther  agreed,  by  and -between  1 

intniftcciforthe  the  parties  to  thefe  prefcnts,  and  hereby  fo  declared,  that  i 

purpofcs  tolk|w-  f.^i^  f^J^^  qJ  3000/.  fliall  be  laid  out  in  an  eftate  as  foon  as  co 

the'rMfcobepaid  vcnicntly  may  be,  and  that  fuch  eftate  (hall  be  purchafed  wi 

tothceidcftfon,  the  faid  3000/.  in  the  name  or  names  of  the  faid  Francis  Btnn 

theb^c^fito?    Henry  Number  znd  Ann  the  intended  wife,  or  the  furvivor 

younger  chii-     them,  or  fuch  others  ^s  they  (hall  nominate,  dire£^,  ^ind  a 

drcn,  and  agreed  point ;  and  that  the  faid  eftate  fo  to  be  purchafed  (hall  be  1 

before  niarria^!  ^^^  ^^^  ^^^^  trufts,  and  to  the  fame  ufes,  limitations,  and  i 

//»e3ooo/.fliouid  tentions,    and  fubjeft  to  the   fame  provifoes,  conditions,  a 

be  laid  out  in      acrreements,  which  are  herein  declared  and  appointed  of,  £ 

land,  and  the         ^..  •        .1.     r  •  i  r  r  t 

fftate  fo  pur-     ^nd  conccmmg  the  laid  fum  of  3000/. 

chafed  (hall  be  ^ 

to  the  fame  ufes»  ^c,  and  fubjed  to  the  fame  conditions  which  are  declared  concerning  the  yA 
Decreed  tb^t  the  lar.dijhall  be  taken  ms  mornyy  the  hying  it  tut  upon  rtal  eftaf  being  wurely  to  msh§  tbej 
/or  tie  benefit  of  the  cbUdren  more  fermanent  andjecure. 

It  is  indeed  true,  that  the  provifo  direfts  this  money  (hai 
be  laid  out  in  the  purchafe  of  an  eftate ;  but  then  it  expre^ 
declares  that  the  eftate,  fo  purchafed,  fhall  be  under  the  ffl 
trufts  as  are  appointed  concerning  the  fum  of  3000/.  Thi» 
a  plajn  direftiou  that  the  lands  fliall  be  taken  as  money :  CJ 
fider  this  then  upon  the  intention  of  the  parties,  as  there  hi 
fame  direflion  about  invefting  the  1000/.  it  is  impoffible  to 
conceived  that  it  could  be  their  intention  that  the  land  wW 
was  to  be  purchafed  with  the  1000/.  (liould  always  be  coD 
dcred  as  land,  and  go  to  the  younger  children  and  their  heirs* 
[   189  ]  The  plain    intention  of  thcfc  articles  certainly  was  that! 

money  Ihould  only  be  laid  out  in  land,  in  order  to  make  it  ail 
permanent  and  fccurc,  and  that  the  land  (liould  be  fold  7^ 
when  tlic  children  fliould  have  occafion  for  their  moneyi  TSoiA 
Lordliiip  was  ploafed  to  decree  accordingly  (2). 

( i)  Sfc  JFuihn  v.  Fell,  ante  123.  be  fettled  by  the  faid  articles*  is  paitrf 

(2)  Decreed  that  the  fum  of  2000/.     pi^fonal  eftate  of  the  faid  Biyam  Cm 

part  of  the  (aid  fum  of  3000 /<  agreed  to     the  fon.     jRr^.  Lib,  A.  1740.  fol»i9S 
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Dean  and  Chapter  ofElyrtrfas  fFarren,  June  2,  1 741.  Cafe  i6o. 

TH  E  end  of  the  bill  was  to  prevent  wafte  in  digging  and 
canjing  away  the  foil  in  manors  that  lie  in  the  levels  in 
f    Crnibridge/bire* 

'      Evidence  of  cuftoms  in  a  neighbouring  manor,  offered  to  be  ^neighbouring 
read^  to  fliew  the  cuftoms  of  the  manor  in  queftion.  manor  m^ii  not 

in  general  be 
^   .  admittted  to  Ihew  the  cufloxn  of  aaoihcr  maQor. 

Lord  Chancellor,  -^^r   ^ 

It  is  certainly  the  rule  of  law  in  general,  that  the  evidence  of  yy^^-^*^^^-^^ 
.aeighbouring  manors  (hall  not  be  admitted  to  fhew  the  cuftom^-  y&'jt^m^.^^  y 
;,0f  another  manor,  becaufe  every  manor  is  to  be  governed  by  its         .^  ■  .  ' 

,  own  cuftoms. 

.  But  this  rule  is  not  fo  univerfal  as  not  to  be  varied  in  fome  Courts  ofiaw  t^^/ 
,  inftances ;  as  in  mine  countries,  Derb^ircy  Uc.  the  courts  of  *"??  admitted  >^ 
hw  have  admitted  evidence  with  regard  to  profits  of  mines,  Regard  ^to^rofi;!^^  > 
jtftf.  out  of  other  manors  where  they  are  analagous  and  fimi-  ofminesout  of  y^^*^ 
}Uf   to  explain   or  corroborate  the  cuftom  of  the  manor   in  t^j)^[^"^"^"rc 

^aeftion*  fimilar,  to  ex- 

plain the  cuftom  of  the  manor  in  (^ueftion* 

Now,  in  the  prefent  cafe,  there  is  a  great  fimilitude  in  the         .     -^    /^ 
Bttnors,  becaufe  this  is  a  fen  country,  which  is  of  very  large    '^~       ^t^^^*^ 
tartent,  and  the  nature  of  fens  and  marflies  throughout  England ^^  '^'^^J^^^i^ 
c  pretty  much  the  fame. 

ITie  cuftom  here  is,  to  dig  up  the  lord's  foil  for  turf  which  Copyholders  i» 
^  a  very  odd  cuftom  if  applied  to  any  other  foil :  but  fenny  f«nny  i|'id$  nwy 
nd  marihy  lands  arc  often  overflowed,  and  lie  buried  under  updieiord'ifoil 
tater  for  feven  or  eight  years,  and  produce  no  profit  at  all  to  for  tuff. 
die  copyholder,  and  therefore,  by  way  of  compenfation,  when 
\t  water  is  drained,  and  the  land  improved  from  the  additional 
\Sl  brought  by  the  floods,  the  copyholder  may  be  intitled  to 
kmmon  of  turbary ;  and  this  feems  to  be  a  plaufible  pretence 
■BT  fuch  a  right  j  and  therefore  the  evidence  offered  by  the  plain- 
tiff mud  be  read. 

Though  depofitions  taken  de  bene  ejfe  are  irregular,  yet  at  the     [  'po   ] 
hearing  of  the  caufe  it  is  too  late  to  make  the  objeftion  for  irre-  It  Js  too  late  n 
jplarity ;  but  in  fuch  cafe  you  ought  to  have  moved  the  Court  ^^^^ ^^^X\o[\i' 
to  difcharge  the  order  for  publication,  jea  to  dr  poA. 

tions  taken  de 
bm  tffi\  yott  ihould  have  moved  to  difcharge  the  order  for  publication* 

The  nature  of  common  of  turbary  is  very  well  known,  which  An  occupant 
||^  nothing  more  than  fuch  a  quantity  of  turfs  as  may  be  fuffi-  J^^^^**  at" win, 
ripit  for  the  houfe  to  which  the  common  is  appendant;  but  can  ncuer have 
mat  the  coftom  is  laid,  not  only  in  the  tenants,  but  theoccu-  "^ghttaacon.- 

W^  ••«•  y  r      y-  c  t'     mou  of  I  ufbarv. 

ipotSy  which  is  a  very  great  abfurdity,  for  an  occupant,  who  is 
to  more  than  a  tenant  at  will,  can  never  have  a  right  to  take 

If  the  foil  of  the  lord. 

^  Yi%  The 
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Dean  an-J  Thc  Court  of  Exchequer,  where  there  has  been  an  impc 

Chapter  of  El  T  f^^  modujy  havc  taken  a  {hort  method,  by  decreeing  the  d 
Thi«  court  will    fendant  to  pay  tithes ;  but  this  Court  will  not  put  perfoas 
not  put  pcrfons  fet  forth  a  cultom  with  fo  much  exaftnels  as  is  rcquifitc 
*°  ft"m"\vitb*  the  ^^^»    ^^   ^*^'^   fo   much   nicety   as   thc   Court   of  Exchequ' 

exaancfs  as  i>      CXpedts. 

requifice  at  law, 

•;  a«  thc  Exchequer  expels* 

The  cuftom,  in  tins  cafe,  is  fo  extraordinary,  that  if  th 
evidence  had  not  been  very  ftrong  in  the  fupport  of  it,  I  (lioul 
not  have  diredled  an  ifTue  to  try  the  cuftom,  but  fliould  hav 
decreed  an  injunftion  to  ftay  wafte  in  digging  up  the  lord's  foi 

Before  the  act- of  parliament  in  15  Car,  2.  ch»  17.  for  ll: 
improvement  of  the  g.s-'at  level  of  the  fens,  the  lands  in  que 
tion  were  common,  and  then  they  might  take  away  turf,  bi 
being  fevered  by  this  adt  {vide  JeEl.  38. )  and  annexed  to  pari 
cular  tenements,  it  might  very  probably  lead  the  tenants  into 
miftake,  that  they  had  the  fame  right  to  dig-  turf  after  fcvcran 
as  before. 


Cafe  161.     .  Roy  \^x{w%  The  Duhe  of  Beaufort^  J^^'^^y  Sf  ^74^« 

« 
The  bill  wai  for  '  1  ^  H  E  bill  is  brought  to  be  relieved  againft  a  judgment  c 
relief  again/k  a        J[      taincd  at  law  on  a  bond  in  the  penalty  of   100/.  a! 
iond'^fn  whkh    ^^1^"^*^*^  cxcelTivc  damages  of  forty  pounds,  and  for  a  perpeti 
thepUniitJwai  injunftioiu 

joiqtly  bound 

with  his  fon,  in  the  penalty  of  lOol.  that  the  f:Mi  /hould  not  commit  any  trcfpifi  in  thc  Duke  of  Beavfi 
royalty,  hy Jboot'tn^f  huntlngy  fjhingy  (Sfc.  excep.  with  the  licence  ot"  thc  game-keeper,  or  in  comp 
with  a  quiliiied  perfon:  the  fon  having  catched  two  flounders  with  an  angling  rod,  the  bond  was  put 
fuit,  and  judgment  for  the  penalty:  the  game-kccper*s  brother-in-law,  and  another  fcrvant  of 
Duke*t  alked  the  plaintiff*s  fon  to  angle  with  them,  wh^n  he  cat.hcd  thc  two  flounders  j  and  the  verc 
wai  fjund  merely  on  their  evidence.  Lord  Hardwkkc  decreed  the  plaintiff  Jhjuld  fe  rellt'vcd  agairfi 
nfctdiilf  and  that  the  Dukejbould  refund  the  100/.  recovered  on  the  bond,  and  the  40/.  damages. 

c/^-rf/i^y^TTTT''^*^ The  plaintiff  was  jointly  bound  with  his  fon  in  a  bond 
the  penalty  of  loo/.  that  thc  fon  (hould  not  commit  any  trc 
[   Ipl   j      pafs  in  the  Duke/s  royalty,  by  (hooting,  hunting,  fi(hing,  ^ 
.     /I  ^ \^^  unlefs  with  the  licence  of  the  game-keeper,  or  in  company  wi 


a 


qualified  perion. 


j^/iT^  The  fon  afterwards  having  catched  two  flounders,  with  J 
angling  rod,  in  thc  Dukt's  royalty,  the  bond  was  put  in  ft 
againft  the  plaintiff,  aiul  judgment  for  the  penalty. 

Two  of  thc  Duke's  fervants,  one  of  them  brother-in-law^  i 
M-^rksy  the  game-keeper,  afked  the  fon  of  the  plaintiff'  to  J 
M'lih  them,  and  divert  himi'clf  with  flfhiiig,  they  angled  aboJ 
two  hours,  in  a  navi;;nb!e  river,  and  catched  two  flounders. 

'\\\t^  vertlicl  was  found  by  the  jury  merely  upon  thc  cvidcflC 
of  tliefe  two  Icrvanl.^. 

The  plaintift'  (his  fon  being  dead)  has  been  obliged  to  pay  d 
100/.  the  40/.  cofts  of  fuit,  tlioiigh  thc  v.due  of  thc  flcundd 
was  proved  to  be  two  pence  only. 


ia  thcTIme  of  Lord  Chancellor  Hardwicke.  i9i 

The  bond  was  given  in  1729,  while  the  plaintifF  was  under      ^**I^' 
a profecation^  and  in  cuftody  before  a  juftice  of  peace,  at  the    bjiaufort.  ■ 
information  of  Marhsj  the  game-keeper,  for  carrying  a  gun  in 
the  Duk::'s  manor,  and  for  killing  a  dog  belonging  to  the  Duke. 
It  was  not  pretended  that  the  plaintiff's  fon  killed  any  game, 
but  that  he  carried  a  gun  only. 

Marks  took  him  before  a  juftice  of  peace  that  lived  fifteen 
miles  from  the  place,  when  there  were  fcverai  neighbouring 
jaftices  within  three  miles. 

When  the  plaintiff's  fon  was  before  the  juftice  of  peace,  they 
4rcat;;ncd  him  with  being  intirely  ruined  by  the  Duke,  if  he 
wuld  not  agree  to  give  this  bond. 

From  the  year  1729  till  1732,  it  does  not  appear  that  he  ever 
was  guilty  of  any  trefpafs  5  and  even  after  the  two  flounders 
were  catched,  which  was  in  1732,  no  manner  of  notice  was 
taken  of  it  till  1734,  when  an  information  for  a  riot  having  been 
tried  at  Winchejler  (in  which  thcfe  very  fervants  that  decoyed 
4c  fon  into  this  fifhing  were  convifted,  on  the  evidence  of  the 
plaintiff  in  this  caufc)  immediately  after  .the  trial,  the  fuit  was 
commenced  upon  the  bond. 
Lord  Chancellor,  r  jpa  ] 

The  firft  general  qucftion  is,  Whether  the  bond  was  obtained 
by  oppreilion,  and  by  the  impofition  of  the  Duke  of  Beaufort\ 
fcrvauta  ? 

Secondly,  Suppofing  there  is  an  evidence  of  fuch  impofition j 
whether  the  bond  will  be  confidered  only  as  a  fecurity  that  the 
fon  fhould  not  poach  for  the  future  ? 
Thirdly,  Whether  an  ill  ufe  has  been  made  of  this  bond  ? 
As  to  the  firft  head  of  relief,  opprcjfton  and  impofition^  I  am  of 
opinion  there  is  no  evidence  of  either  which  ought  to  induce  the 
Court  to  relieve. 

The  plaintiff's  fon  appears  to  have  been  a  perfon  who  made 
J  practice  of  carrying  a  gun,^and  likewife  was  warned  feveral 
times  by  Marhs^  the  game-kseper,  not  to  come  into  the  Duke's 
BJanor:  afterwards  ALtrksy  being  upon  his  lawful  bufinefs, 
fads  this  young  man,  with  a  gun  in  his  hand,  and  might  have 
jttlllfied  feizing  the  dog,  and  though  he  (hot  him,  it  does  not 
Blake  any  great  alteration,  becaufe,  if  any  body  has  fuffered, 
tkc  Duke  his,  who  loll  tlie  benefit  of  the  dog,  which  fhould 
W  been  fecured  to  his  own  ufe.  The  carrying  a  gun  and 
Jting  the  keeper's  dog,  in  return  for  his  own  being  killed, 
*«  a  fulHcient  juflification  of  Marks  for  taking  the  plaintiff's 
fcn  before  a  juftice  of  peace. 

As  to  the  point  of  taking  him  before  a  juftice  of  peace  who 
W  at  the  diftance  of  fifteen  miles,  it  is  not  a  thing  to  be  com- 
Jiicndtd,  but,  however,  that  docs  not  prevent  his  having  equal 
pifdiftion  as  if  he  had  lived  in  the  neighbourhood  •,  it  appears, 
"Sfides,  that  the  plaintiff's  fon  had  more  affiftance  at  JVinchcJter 
4an  he  would  have  had  in  any  other  part  of  the  country,  for  he 
W  the  recorder  for  his  counfel,  and  it  is  very  probable  the 
^M  P^Cikceper  had  an  eye  to  having  counfel  himfelf,  or  he  would 
B  Uk  have  thought  of  carrying  him  fo  far. 
B  '     N  3  No 
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Roy  ▼.  No  erldence  has  been  attempted  to  be  given  of  the  ju( 

'^^...^^1^  peace  milbehavinpr  in  tlie  affair;  on  the  contrary,  he  was 
An  unqualified  vourablc  as  not  to  leyy  the  penalty  of  five  pounds,  whi 
pcrfon  footing  a  ftatute  gives  againft  a  perfon  carrying  a  gun  being  unqua 
do^/wMU  juftify  "^^  ^^^  ^^^^^  ^"y  "otice  taken  of  killing  the  Duke's  dog 
ajudgc  indirca-  however  trifling  it  may  be  called,  if  fuch  a  thing  had  coi 
ni^confiacrabie  f^j.^  ^^  ^j  ^jj;  ^^/^^.^  ^^  ^^^  infolent  behaviour  of  the  pe 

,   ^  '  the  time  he  (hot  the   dog,  and  other  circumftances,  I 

have  made  nofcruplc  of  direfting  very  confiderablc  damag 

C  193  ]         ^^  counftl  appear  to  have  been  prefcnt  the  whole  time 

the  jufticc  of  peace,  though  it  is  not  faid  they  advifed  the 

yet  I  mud  prefume  they  did,  as  nothing  is  {hewn  to  th< 

trary. 

The  taking  Bonds  taken  for  the  prefervation  of  the  game,  and  to  j 

bond.  CO  prevent  poaching,  are  not    only  for  the  benefit  of  lords  of  mano 

poaching  ii  for     r  &»  /  i  .  i  i- 

thcbc.icfitofthc  even  of  the  young  perions  who  enter  into  them,  as  this 
obligor,  as  this   idlfencfs  generally  leads  them  to  worfe  confequences. 
leld^toworfc'         As  to    oppreffion,  if  there  had   been  any  illegal  adv 
coniequcnccs.     taken  whilft  he  was  in  cuftody  before  the  juftice  of  pea 

might  have  been  relieved  at  law,  and  there  was  no  o 

for  a  fuit  in  equity. 
ifz  perfon  in  But  there  could  be  none  here,  becaufe  his  being  before 
a"ud  ^L^t^*^^**  ^^^^  ^^  ^^^  peace  was  lawful,  nor  was  there  any  improper  i 
whiitt  bis'  ufed  to  draw  him  into  the  executing  of  this  bond:  inth 
counfa is atteod-  mon  cafc  of  a  warrant  of  attorney  to  confefs  judgment  bj 
bMct  afi'dc  for  ^°"  *"  cuftody,  if  he  has  counfcl  prefent,  it  will  not  be  (i 
dmcis,  for  durefs,  where  the  imprifonment  was  legal  (i). 

There  is  no  ad  Though  there  is  no  a£t  of  parliament  which  direfls 
whKh*  dTrtOi  ^^^^^  *"  ^h^s  particular  cafc,  yet  there  are  ftatutes  which  a 
taking  bonds  in  of  it  in  fimilar  cafes  ;  as  for  inftance,  the  a£l:s  that  relate 
this  particular     cuftoms,  cxprefsly  dircd  and  command  fuch  bonds  to  b< 

whIch"reUte*tf*  ^^P'^^^^^^  ^"^S^^^^  againft  offences  for  the  future.     1 

the  cuftoms,  and  Hkewifc  againft  deer  ftealing  commands  fuch  bonds  to  be 

the  act  againft      Fide  $  G.  I.  c.    1$*  fi^  A'  and  though  there  IS  no  auth( 

rcaVfuchbondr  ^^  prcfcnt  cafe,  yet  it  ftiews  the  doing  of  it  is  not  malum  i 

fo  that  the  doing      The  counfcl  for  thc  plaintiflF  have  infifted  it  is  an  e3 

^^jl'^l^^ot malum  penalty,  and  to  be  fure  it  is  a  large  one,  but  I  do  not  knc 

courts  of  equity,  where  a  bond  is  entered  into  voluntaril; 

gone  fo  far  *  as  to  take  into  their  confideration,  the  great 

fmallnefs  of  the   penalty.     I  fliall  be  extremely  cautious 

give  an  opinion  that  will  fet  afide  fuch  bonds,  which,  if 

ufed,  may  be  of  great  fervice  in  the  prefervation  of  thc 

and  an  equal  benefit  to  the  obligors  themfelves,  in  takinj 

out  of  an  idle  courfc  of  life^  which  poaching  naturally  lead 

into. 

As  to  the  head  of  fecurity ;  it  is  moft  abfurd  to  thin 
bonds  of  this  kind  were  intended  merely  as  a  fecurity,  ax 
notliing  is  to  be  recovered  upon  them  (2). 

'  (i)  Sec  Niibolls  y»  Nichol/s^  ante  i  vol.  Fide  Sloman  v.  TFaliiTy  i  Sn,  CI 
409.  418,  Btnfon  V.  Gihfon^  foft.  3  vol. 

(2)  Tall  V.  Rjland,  1  Cba.  Ca.   183. 
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lam  of  opinion  when  thcfe  fort  of  bonds  are  given  by  way  of      ^^^  v. 

I  Sated  damages  between  the  parties,  it  is  unreafonable  to  imagine    Beaufort^ 

tkf  could  only  be  intended  as  a  bare  fecurity  that  the  obligor  Thcfc  bonda ' 

ibottld  not  offsnd  foe  the  future  5  was  this  the  cafe,  in  what  re-  *^^  "°^  intended 

^  is  a  gentleman  in  a  better  condition,  who  has  fuch  a  bond,  J^at  xhc  obiigoJ* 

ion  he  was  before,  if,  after  he  has  obtained  judgment  at  law,  (h-H  not  offend 

acourt  of  equity  will   give  him  no  other  fatisfadion  than  the  ^,^®J^^!^^^^^^ 

bie  value  of  the  price  of  tlie  game  that  is  killed.  of  ftateddama^^t 

between  the  par- 

Thcfe  two  heads  of  relief  may  therefore  be  laid  out  of  the  ^*^*' 
cafe. 

The  third  is  the  moft  material  confideration,  and  that  is  the 
iD  ttfe  which  has  been  made  of  the  bond* 

No  evidence  has  been  coffered  to  fliew  that  ever  the  plaintiff's  ( 

ba  has  been  guilty  of  (hooting,  fifhing,  hunting,  (^c.  from  the 
time  of  the  giving  the  bond  in  1729,  till  May  1732  •,  after  this 
fid  of  catching  the  two  flounders,  which  mud  be  admitted  to 
be  a  breach,  it  reds  for  two  years,  and  no  atlion  was  brought 
l|)on  the  bond ;'  then  it  appears  that  the  plaintiff  here  was  a  wit- 
'ads  in  an  information  for  a  liot  tried  at  WincheJIer  aflizes  in 
trinity  term  1734,  where  the  Duke's  two  fervants  were  con- 
fided, and  chiefly  on  the  plaintiff's  evidence. 

It  is  a  Yery  material  circumftance  that  the  plaintiffs  fon  had  a 
licence,  or  at  leaft  an  encouragement  to  fifh,  by  being  in  com- 
pany with  two  of  the  Duke's  fcrvant,  one  of  which  was  brother- 
iD-law  to  Marks  the  game-keeper. 

It  frequently  happens  there  may  be  a  juft  caufe  of  aftion,  yet  where  the  mo- 
lic  real  motives  may  be  very  unjull,  which  a  court  of  equity  will  tivcs  to  an  adiion 
teays  take  into  their  confideration,  though  they  cannot  at  law  ^^c " "uilf  0?°'. 
pay  any  regard  to  it.  tion  was  juft,  a 

court  of  equity 
will  always  take  this  into  confideration,  though  they  cannot  at  law. 

It  appears  by  the  evidence  that  Marhy  who  was  the  game-  Fifl»>ng  with  an 
keeper,  who  had  the  authority  of  the  Duke,  who  has  been  a  wit-  "^^^^'^^ 
uk  to  the  tranfa£lion  of  the  bond,  gave  a  licence,  or  at  leaft  an  evcrcitccmedfo* 
CBcouragement  to  this  fifhing,  which,  as  it  was  with  an  angling 
lod  only,  could   not  be  called  poaching,. nor  was  it  ever  fo 
Cucemed* 

Befides,  in  fuch  a  trafi:  of  time  as  two  years,  it  is  impofTible 
to  fappofe  Marks y  the  gamti-keeper,  could  be  ignorant  of  this 
iluQgy  efpecially  as  his  own  brother-in-law  was  in  company. 

According  to  the  condition  of  this  bond,  the  plaintiff  could 
Iflt  be  iclicvcd  at  law,  becaufe  his  fon  could  not  fifh  without 
tiptfs  leave  from  the  game-keeper,  or  in  prefencc  of  a  qualifi- 
tipcrfon,  fo  that  if  the  Duke  of. ^le^/z/Sr/himfelf  had  given  leave,  r  jq-  i 
mat  muft  at  law  have  been  a  verdicl,  becaufe  it  is  nc^  within 
leexprefs  terms  of  the  condition  of  the  bond. 

Now  when  a  man  has  made  this  moderate  ufe  of  his  liberty  of 
iDung,  andmanifeftly  appears  to  have  had  leave,  it  would  be 
kid  not  to  relieve  ajgainil  the  judgment,  and  penalty  recovered 
jtoa  this  bond  at  law. 

^  .  The 

N4 


ip5  CASES   Argued  and  Determined 

Rot  y.  The  next  confideration  will  be,  as  to  the  cofts  in  this  < 

B«AUFo»T,  though  I  am  of  opinion  the  money  muft  be  refunded, 
would  be  too  much  to  make  the  Duke  of  Beaufort  pay 
becaufe  he  does  not  appear  to  me  to  have  had  the  Icaft  I 
ledge  of  the  circwmftances  of  thij  cafe,  being  carried  on  r 
by  hi^  agent ;  but  it  Maris  had  been  before  the  court,  I ' 
have  decreed  cofts  againft  him  in  equity,  but  as  he  is  not  a 
I  muft  decree  for  the  plaintiff  that  he  fhall  be  relieved  a 
this  verdicl,  and  that  the  Duke  ftiall  refund  the  loo/.  rec( 
upon  the  bond,  and  alfo  the  40/.  damages,  but  give  no  c 
this  court  on  either  fide. 

Cafe   162.  Langley  verfus  Browriy  June  6,   I74i.- 

TUDGMENT  was  given  in  this  caufe. 

Lord  Harawkke  ^  ^ill  has  been  brought  by  the  fifter  and  heir  at  law 
held,  there  was  roarJ  Benthall^  to  be  relieved  againft  the  deeds  executed  b 
c2to"rdilVc^*'  rZ^^r^  Benthall  in  his  life-time,  to  Mrs.  Elizabeth  Brown,  a 
either  Jr.dcr*the  infpcftion  of  the  title  deeds  of  Mr.  BentkalFs  eftate,  whic 
head  of*  fraud  or  tcr  his  death,  came  to  the  hands  of  Mrs.  Elhabetb  Brcwi 
xniihk^;  nor  ^^^  ^^^  j^^  ^1^^  defendant's  cuftody,  and  in  caCe  the  lega 
fet  ifiJe  the  docs  not  pafs  by  the  deeds,  then  the  plaintiff  inftfts  up( 
deeds,  and  dif-    right  as  hdr  at  law. 

mined  the  bill.  rpj^^  materinl  queftion  is,  whether  deeds  executed  b; 
Richard  Benthall^  an  old  man,  in  view  and  contemplatic 
marriage  very  much  to  his  own  prejudice,  and  greatly  to  i 
nefit  of  Mrs.  EHxabeth  BroiLffy  the  intended  wile;  fliall  b 
blifticd  in  tliis  court,  notwithftanding  the  marriage  nev< 
eflecSl;  1050/.  a  debt  due  from  Mr.  Richard  Benthall  tc 
Elizabeth  Brown  for  fome  years  before,  is  recited  to  be  ; 
the  confideration  of  the  following  deed  of  leafe  and  releafe 
Oclober  ao,    1 7 1 8, 

Made  between  Richard  Benthall  of  the    firft  part,  El 

Brown  of  the  fecond  part,  and  truilecs  of  the  third  and 

parts  ;  reciting,  that   Robert  Benthall  was  indebted  to  El 

Brown  in  1 050/.  and  in  confiderition  thereof,  he  grants  t 

tees,  and  their  heirs,  to  the  ufe  oi  Elizabeth  Brzicn  for  lif 

to  truftees  to  prefervc  continj:cnt  remainders,  then   as  a 

all  manors,  lands,  y^.   or   fuch   part  thereof   as   (lie   th 

,  Elizabtth  Brown  (liall   think  proper,  to  the  ufe  of  truftc 

their  heirs,  during  the  life  of  fuch  pcflon  only  as  flie  tl 

(   19^  ]       Elizabeth  Brown  fliall,  by  any  writing  or  writings,  exccC 

her  in  the  prefence,  6fr.  or  by  will  executed,   i^c,   cither 

>lutely  or  conditionally  direft,  limit,  and  appoint  in  tn 

fuch  perfon,  ^c. 

And  for  want  of  fuch  appointment  as  aforefaid,  to  the 
Thomas  PPlld  his  executor,  tsfc.  for  the  term  of  5C0  years, 
out  impeachment  of  waftc,  fubjcd:  to  the  provifoes,  p 
fcfc'.  herein  after  declared  concerning  the  fame  \  and  fro 
after  the  expiration,  or  otter  fopner  dejerminauoa  of  tl 
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yean  term,  to  the  ufe  and  behoof  of  the  heirs  of  the  body  of  the  tAiictxY  r. 
laid  ERsuietb  Brown  ;  and  for  want  of  fuch  iflue,  then  to  the  ^*o^'*- 
nfc  of  fuch  pcrfon  and  perfons,  his,  her,  or  their  heirs,  for  fuch 
ellate  and  eftates,  and  in  fuch  manner  as  the  faid  Elizabeth 
[  Brswriy  whether  fole  or  married,  and  with  or  without  the  con- 
ieot  of  any  hufband  (he  (hail  happen  to  have,  (hall,  by  any 
writing,  i^c,  or  by  will  or  writing  purporting  a  will,  direft, 
limit,  and  appoint,  and  chargeable  with  any  fum,  ^c.  not  ex« 
cccding  loooA 

And  it  is  agreed  by  and  between  the  faid  parties,  that  all  and 
every  appointment  made  by  the  faid  Elizabeth  Bronvn^  by  virtue 
of  the  powers  in  this  deed,  may  from  timi  to  time  be  revoked  and 
t  nnv  appointment  made. 

And  for  want  of  fuch  appointment,  then  to  the  ufe  of  the  faid 
Elizabeth  Brown^  her  heirs  and  afligns  for  ever. 

A  power  to  Elizabeth  Brown  to  fell  the  premifles  to  pay  in- 
cumbrances. 

A  general  warranty  by  Mr.  Richard  Benthally  who  covenants 
Alt  he  is  feifed  in  fee,  has  full  power  to  grant,  that  Mrs, 
irown  and  her  heirs  ftiall  peaceably  enjoy ;  that  the  premilTcs 
arc  free  from  incumbrances,  except  a  mortgage  of  1 200  /.  and 
tlie  recognizance  of  1000/.  and  that  he  will  at  his  own  expence 
do  further  acts  to  aiTure. 

The  term  of  500  years  is  declared  to  raife  portions  out  of  the 
eftate  for  the  younger  children  of  the  faid  Elizabeth  Brown,  not 
exceeding  1000/. 

The  deed  of  appointment  of  Novembgr  ^9  171 8,  recites  the 
powers  created  by  the  foregoing  fettlement  in  the  firft  place,  and 
then  follows  the  appointment. 

Now  know  ye,  that  I  the  faid  Elizabeth  Brown  in  purfuance 

*  of,  cs^r.  do  by  thefe  prefents,  (sfc,  ftppoint,  limit,  give,  and 
'  grant  all  and  fmgular  the  faid  manor  of  Benthally  and  all  and 

every  the  lands,  .tffc,  and  the  reverfion  and  revcrfions  thereof, 
**  cxpedlant  upon  my  death,  in  cafe  I  (hall  die  before  my  inter* 

*  marriage  with  the  faid  Richard  Benthally  to  hold  to  him  the 
^  faid  Richard  Benthally  his  heirs  and  afligns  for  ever,  fubjeft 
•*  neverthclefs,  and  upon  this  exprcfs  condition,  that  the  faid 

*  Richard  Benthally  his  heirs  or  afligns,  fhall,  within  the  fpace 

*  of  12  months  nei^t  after  my  dcceafe,  pay  to  my  brother  John 
"  Brown  the    fum  of  300/.   to  Ralph  Brown  200/.  and  to  Mary    [   197  3 
^  Brown  20c/.  but  in  cafe  the  faid  Richard  Benthall  fliall  marry 

*  me  the   faid  Elizabeth  Brown^  then  I  do  hereby  declare  tlic 

*  appointment  and  all  and  every  thing  contained  therein  {hall 
"bcYoid."        ' 

The  fecond  deed  of  appointment  bears  date  March   11,  17 19, 

ttcitcs  the  leafc  and  relcafc,  and  the  foregoing  appointment,  and 

4cn  follows, 

**  Now  know  ye,  that  I  the  faid  Elizabeth  Brown^  for  good 

wd Valuable  confideration  mc  hereunto  moving,  and  in  exe- 

'    cutlon  and  performance  of  the  faid  power  refervcd  to  mc  in 

t^dby  the  faid  in  part  recited  indenture  of  rcleafe,  and  alfo 
*  » Ciucudon  and  performance  of  all  and  every  other  power. 
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I-AWGLiY  V.  €€  (0f^^  rcferved  in  and  by  the  faid  indenture,  pr  otherwife}  t 
*°^^'  **  the  faid  Elizabeth  Brown,  by  thefe  prcfents,  under  my  hand 
"  and  feal,  by  me  atteiled  in  the  pre  fence  of  y.  M,  C.  At  and 
**  EL  B.  do  appoint,  limit  and  dire£l  all  and  fingular  the  manoFi 
**  l^c.  in  the  faid  recited  indenture,  fhill,  from  and  after  die 
**  deceafe  of  me  the  faid  Elizabeth  Brown;  be  had,-  held,  and 
**  enjoyed,  fafr.  unto  and  to  the  ufe  of  the  faid  Richard  Benthall 
*'  for  his  life :  And  I  do  by  thefe  prefents  affign  and  fet  over  all> 
*^  £^r.  to  the  faid  Richard  Renthaily  and  his  alligns,  forthctcnn 
**  of  his  natural  life,  and  from  and  after  the  fevcral  deceafes  of 
**  me  the  faid  Elizabeth  Brown^  and  the  faid  Richard  BenihaS^ 
•'  then  to  the  heirs  of  the  body  of  me  and  the  faid  Richard 
**  Benthall\  and  for  want  of  fuch  iffue,  to  the  ufe  ofmybrodicr 
'*  John  Browny  and  the  heirs  of  his  body ;  and  in  default  of 
**  fuch  iffue  of  J^ipA/i  Brown ^  the  like  limitation  to  Ralph  Brov)n\ 
'*  and  in  default  of  fuch  iffue  of  RaIpL\  the  like  limitation  to 
*^  Mary 9  with  remainder  to  fuch  pcrfons  as  Elizabeth  Brovm 
••  ihould  appoint,  with  a  power  of  revocation  by  the  faid  Eliza^ 
«'  ieth  Brown:' 

A  dated  account  between  Richard  Benthall  and  EHzaheA 
Brown  with  relation  to  the  1050/.  produced  by  the  defendant 
and  not  controverted  by  the  plaintiff. 

Elizabeth  Brown  levied  a  fine    in  Trinity  term  8  C  i.  two 
years  after  the  death  oi  Richard  Benthall,  and  declared  the  ufe  o£ 
it  to  herfelf  and  her  heirs. 
r   108  ]         I"  ^73S>  lQ"g  ^f^^r  ^^^  fi"^>  w^s  ^^  prefentbill  filed. 

To  this  Elizabeth  Brown  pleaded  a  purchafe  for  a  valuable 
confideration,  which  was  over-ruled,  and  (he  was  ordered  to 
anfwer. 

After  the  plea  'was  over-ruled,  Elizabeth  Brown^  in  Eajlef 
term  1 737,  fuffered  a  common  recovery,  in  which  fhe  comes  in 
as  vouchee,  and  declares  the  ufe  of  it  to  herfelf  in  fee. 

This  being  the  (late  of  the  cafe,  the  plaintiff  prays  that,  as  fbl 
1$  heir  at  law  of  Richard  Benthall^  the  court  either  upon  tlu 
foundation  of  her  having  the  legal  eftate  will  decree  the  poffef&oii 
to  her,  or  that  the  deeds  may  be  fet  afide  on  account  of  fraud 
and  impofition. 

Lord  Chancellor, 

Firft,  As  to  tlie  plaintiff^s  legal  right  to  the  eiUte  in  pof 
fcffion. 

Secondly,  if  flie  has  no  fuch  legal  right,  then  whether  (hc 
ought  not  to  be  relieved  on  the  point  pf  fraud  and  impofition. 

Thirdly,  if  there  is  no  fraud  or  impofition,  whether  flu 
ought  not  to  be  relieved  on  the  fuggeftion  of  miftakes  and  Won 
ders  in  the  drawer  of  the  deeds,  contrary  to  the  intention  of  thi 
parties. 

There  has  been  one  general  objefllon  made  againft  this  UIl 
that  th«  plaintiff  ought  to  be  left  to  her  remedy  at  law  by  cjcA 
ment. 
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In  the  firft  place  the  plaintiff  is  heir  at  law,  and  where,  (he   I-akglit  ▼. 
mot  protecl  herfelf  by  (hewing   her  title,  as  the  deeds  and  whcrVpwfcoi 
itings  are  admitted  to  be  out  of  her  hands,  ihe  may  properly  cannot  &ew  a 
m  into  this  court,  title  «t  law,  by 

the  writings  be« 

A  fecond  reafon  for  the  bill  is  the  applying   by  way  of  re-  i^nd$*,^thcy  n|L 
nption,  for  this  eflate  is  allowed  to-be  incumbered  with  700/.  properly  come 
I  therefore  fhe  was  regular  in  coming  here  to  compel  defend-  *ntothiicoiuu 
5  to  take  their  money. 

{  third  reafon,  that  the  charge  of  700/.  is  by  way  oPcondi- 
I  that  the  heirs  do  pay  within  12  months,  b^c.  now  as  the 
dition  is  broken  by  the  700/.  not  being  paid  within  la 
uhs,  bfc»  I  doubt  they  could  not  prevail  at  law. 
Is  to  the  merits  of  the  title  at  law  it  depends  upon  two 
us: 

'iril,  Upon  the  effect  of  the  deed-poll  of  the  third  of  Novem'- 
17 1 8,  out  of  which  fcveral  points  arife. 

ccondly.  What  is  the  effeft  of  the  a£ls  fubfequent   to  this     f  log  1 
i-poll  of  the  third  of  November  17 18,  and  alfo  what  kind  of 
tc  Elizabeth  Brown  took  under  the  indenture  of  leafe  and  re- 
?  of  the  20th  of  OHober  1718. 

he  took  an  eflate  for  life  witli  a  remainder  in  tail,  ^c.  FsJe  ^ 

words  of  the  deed  itfelf. 

Ls  to  the  appointment  under  the  deed-poll  of  the  third  of 
mber  1 7 1 8,  it  certainly  was  a  good  appointment  of  the  re- 
ntier in  fee  expefiant  upon  her  eftate-tail. 
lie  next  thing  to  be  confidcred  on  the  deed-poll  is,  whether 
conveyance  only  operated  out  of  her  power,  or  out  of  her 
reft  alfo  ( I ). 

nd  it  is  nfeceffary  for  this  purpofe  to  confider  the  words  of 
deed. 

^ow  know  ye,  that  the  faid  Elizabeih  Brown  in  purfuance 
tfr.  doth  by  thefe  prefents,  i^c.  appoint,  limit,  give  and 
It  all  and  fingular,  (sfc,  and  the  reverfion,  l^c.  in  cafe  I  fliall 
)cfore  my  intermarriage  with  the  faid  Richard  Benthally  to 
to  him  the  faid  Richard  Benihally  his  heirs  and  affigns  for 

f  the  words  of  the  deed  it  is  confined  to  fome  power  5  it  is 
I  therefore  fiothing  paiTcd  by  this  deed  in  point  of  law,  but 
remainder  in  fee,  and  her  e(tate-tail  remained  undifturbed, 
not  touched  by  the  power  :  now  (he  does  not  only  limit 
appoint,  but  fhe  gives  and  grants ;  confider  then  whether 
n  take  effedl  out  of  the  intereft  abftrafted  from  the  power. 
iic  firft  place  there  is  no  confideration,  in  the  next  place  no 
f,  and  therefore  there  is  no  way  of  fupporting  it  but  to  make 
wratc  by  way  of  releafc  to  Richard  Benihally  as  being  in 
tffion.     Col  Litt.feci.  460.  p,  270.  b. 

)  Fid§  Sir  Edward  Clere'j  cti/e,  6  Co.  i8,  4.  Har.  Co»  Litt.  112.  a.  n   i. 

If 
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L.\i«cLzr  "•%        If  taken  npon  this  foot,  it  will  be  fufficient  to  create  a 
B»owK.         f^^  ^^  ^^  Benthall^  voidable  by  the  iffue  in  tail ;  for  if  t 
If  tenant  m  tail,  •     ,  .,  •     i       •      r  /  a  .     ^       a  \ 

ie«»inierinfcc   ^^  '^">  remainder  in  fee,  grants  any  citate  to  A.  to  comn 

grants  an  eiUtc    in  poffedion  after  the   death  of  tenant  in   tail,  and    aftcn 

^^'^J^^   levies  a  fine  to  other  ufes,  the  cflate  of  A,  is  merged  in  the 

^cath  of  tenant    Vide  Symond^  verfus  Cudmcre^  Saik.  338  (i). 

in  tiU»  and  then 

kvicfrafine  tootiier  iftfei;  vf/seftate  is  merged  in  the  fine. 

The  queftion  then  will  come  to  this,  whether  the  gra 
Richard  Benthall  can  amount  to  a  conveyance  in  pofl'cflion 
I  think  it  cannot,  for  it  was  intended  only  to  take  cfFccl  aft< 
death,  and  not  to  pafs  any  cftatc  in  poflefllon. 
f  200  ]  The  next  queftion  will  arifc  upon  the  a£ls  which  wer< 
fequent  to  the  deed-polK 

The  firft  tranfadion  was  the  deed  of  the  i  ith  of  March 
being  an  appointment  to  new  ufes. 

A  ftrong  objection  has  been  made  on  the  part  of  the  phi 

that  it  is  intirely  void,  becaufe  Elizabeth  Brown  had  mad 

former  appointment  without  rcferving  a  power  of  revoc: 

and  for  this  purpofe  the  cafe  of  Hdi  verfus  Bond  has  beei 

much  relied  on  as  the  governing  cafe*. 

^fVc  decree  in        But  I  am  very  doubtful  whether    that  cafe  will  gover 

wiS'tf  t^*^  prefent,  though  I  inclined  at  firft  that  it  would.     This  cal 

iSift  ofLoida    heard  before  Lord   Harcottrty  who  had  it  ftatcd  for  the  0; 

waft  affirmed  by   of  the  Judges  of  the  court  of  King's  Bench,  and  on  an  app 

*^niw?ofSSr*    ^^  houfe  of  Lords,  the  decree  was  affirmed  by  the  unan 

ages  of  the     opinion  of  the  Judges  of  tlic  court  of  Common  Pleas,  and 

'»,^^*^   of  Exchequer. 

In  the  prefent  cafe  here  are  two  powers  in  the  very  ere: 
a.power  to  appoint  ufes,  and  a  power  to  revoke  ufes  :  no 
power  to  appoint  ufes,  Elizabeth  Brown  has  executed  I 
deed  of  the  third  oi Njvember  1 7 1 8,  but  the  power  of  rtvo 
has  never  been  executed  at  all  till  the  deed  of  the  i  ith  of  i 
1719;  then  the  queftion  will  be,  whether  both  might  i 
executed  once,  asthey  iei;m  to  be  diflincl  anil  fcparate  po 
In  Heli  and  Bond  the  power  of  rcvoc;rtion  was  execute*: 
the  doubt  was,  whether  the  ufes  could  be  revoked  toties  <j 
without  referving  a  power  of  revocation. 

•  A  man  makes  a  fcttlemcnt,  wherein  was  a  power  from  time  to  tixc  to 
Ac  ufcsand  to  limit  .md  dpcUre  new  ufcsj  ih  purluance  of  thio  power  he  rev< 
old  ui'csy  and  by  the  f-ioud-cJ  llmiti  new,  without  annexing  any  new  pcwtr 
cation  to thjfc  new  ulcj;  ifci-iwaidj,  thinkirn*  hj  had  b}  the  lirft  fctrlrn.cn: 
of  revocation  totiei  quzt'tay  he  by  another  deed  revokes  the  hit,  and  again  dcdai 
ufes  of  the  fam:  lands. 

I:  wai  decreed  that  his  power  of  rcvocalion  by  t!ie  firil  deed  wis  executed,  t 
end,  and  by  corifcqucncc;  that  llie  revocation  aJarw.irdi  wa:.  without  any  warn 
tlie  ufes  limited  on  the  firft  re  vocation  muft  (land.  Eij.  Cj.  yJir»  341  [2], 

(1)  But  if  tenant   in  tail   conveys  to         (2)  Pre,  Cha.  47  f.  S.  C.    Sec  . 

one  daring  his  own  life  or  covenant,    to  ei'e^   i  Lo.    173.  «.  />.  Jo/ies  v.  Ma^ 

ftand  ieifed  to  the  ufe  of  himfelffcT  liiCj  1  /-'ew.    19S.    Ttyn  am  v.    Wthh^ 

nvi.b  a  reniaindtr  o-jn^  iHis    remainder  it  211.  'L^>ab\,  irooUoti,  2  Burr,  11 
fcrms  is  void  in  its  creation.     See  J/4- 
ehill  V.  CV^ii,  z  SaJi,  619,  620. 
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in  the  Time  of  Lord  Chancellor  Hardwicte.  %oa 

"here  is  no  occafion  to  give  a  determinate  opinion  on  this    Lahci.«t  ▼• 

t;  for  even  fuppofing  the  ufes  of  the  deed  in  March  17 19,       B«<w*- 

Old,  I  think  tlie  ufes  of  the  deed  in  November  17x8,  are  well 

.'d  by  the  recovery  in  1737. 

lat  IS  the  confcqucnce  of  the  fine  ?  Why  (he  has  barred  her 

:-taii  by  virtue  of  the  ftatute  of  4  7/.  7.  and  like  wife  difcon- 

d  rhe  remainder  in  fee. 

It  it  is  (lill  (Ironger,  if  you  confider  the  deed  of  November^      r  ^qi  1 

,  as  operating  only  out  of  her  power  according  to  Symotids ' 

s  Cudmorey    i  ^alh,  338  ( 1 ). 

le  next  confidcration  is  the  recovery ;  I  am  of  opinion  that  %% 

;mainder  in  fee  was  difcontinued  by  the  fine,  fo  it  was  .well 

d  by  the  recovery. 

was   made  a  queftion  150  years  ago,  whether,  if  tenant  in  ^  ^'^'^  ^5Q> 

remainder  in  fee,  levied  a  fine,  a  common  recovery  would  u^^^c^ttUd, 

barred  the  fee.      O5.  EL  388.  Barton  verfus  Lever,    Pcph,  that  if  tenantm 

But  this  point  is  now  fully  fettled,  and  there  is  not  fo  much  5*1*  wn^d^ 

''•II      ••  ••  I      •/T»      •         •%  f    \  iij  iccj  levics  & 

rjitdla  juris  remamuig  to  tliC  ilTue  in  tail  (2;«  fine,  acommn 

recovery  ^aa 
the   fee,  and  the  Iflue  in  tail  have  not  a  JcintiUs^ 


ppofing  It  poflible  the  deed  of  the  third  of  Njvembery  1 7 1 8-1 
ntcndcd  to  take  etfjtl  out  of  the  intercil  ;  I  think  it  would 
Id,  bcc.iulc  it  is  not  to  take  effect  in  poflefTion  till  after  her 
,  and  the  confcquencc  of  this  is  that'  flic  remained  tenant  in 
iih  remainder  in  fee  to  Richard  Benthally  and  fo  was  barred 
c  recovery. 

lother  point  to  be  confidered,  which  is  as  to  the  efFeft  of 
ne. 

skc  it  to  be  a  fine,  with  proclamations  and  non-claim, 
the  deed  of  appointment  in  No\^emher  17 18,  in  cafe  Eliza* 
3niv;i  did  not  marry  Richard  Bcnthall  in  her  life-time  Ihc 
s  him  tenant  in  fee  j  he  dies,  (he  enters  and  gains  a  pot- 
1  by  abatement,  levies  a  fine,  and  five  years  pafs  ;  confider 
whether  the  plaintiff  by  this  means  is  not  effcdually  barred 
y  legal  ri*^ht. 

le  counfel  for  the  plaintiff  have  founded  tlicir  relief  in 
7  on  three  grounds.  s 

•ft,  On  account  of  fraud  and  impofition. 
condly,  that  as  this  deed  was  made  in  view  of  marriage,  as 
)  not  taken  efrecV,  it  is  confequently  void, 
uidiv,  Upon  the  millake  and  mifapprchcnfion  of  the  drawer 
ic  conveyance,  contrary  to  the  defign  and  intention  of  the* 
:8  conveying.  ' 

J  to  the  firfi,  fraud  and  impof$tion  ;  here  is  no  proof  in  the 
:ofa£lual  fraud:  it  appears  in  evidence  that  Richard  Beri'^ 
was  a  man  of  very  good  undcrilanding,  and  likewife  bred  to. 

/ 
If  the  deed  of  the  ^d  of  Nov.  1 7 1 8,     then  ihc/ne  would  have  c'^rroborated  the 
been  conrid«?red  as  operating  upon     ftate  of  the  grantee.    Sejniour^s  cafe,   lo. 
Wrr^jfofMfs.  /?/-.^*u7i,   io  as  10  pal's  a     96.  «.  ^ 

/fcacicrniinablc  by  the  iiTue  in  tail,         (2)  See  2  Crur/e,  200^  201. 
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S^wGLZTT.   the  law;  that  he  did  not  raflily  and  precipitately  engage  in  this 

^^^'       deed,  but  took  three  days  to   confider,  and  give  inftruftloni 

about  this  fettlcment :  neither  is  there  a  fyllable  of  proof,  thit 

Mrs.  Elizabeth  Brown  herfelf  ufcd  any  art  to  impofe  upon  himi 

or  to  draw  him  in  to  execute  tliis  deed  in  her  favour. 

If  there  is  no  proof  of  adlual  fraud,  then  confider  the  circum- 

ftance  of  fraud  arifing  from  the   internal  evidence  in  the  dccdi 

themfclvcs  ;  now  it  mull  be  admitted  that  there  are  fuch  marks 

of  fraud  upon  the  face  of  it,  asmayjullly  create  fufpicion  in  an? 

court  whatever :  it  cannot  he  called  a  purchafe,  becaufe  1050A 

the  pecuniary  confideration,  is  by  no  means  equal  to  the  value 

of  the  eftate ;  but  then  the  queftion  will  be,  whether  this  oIh 

jeftion  may  not  be  anfwered  by  the  apparent  intention  of  Mr. 

Richard  Benthally  that  the  whole  eftate  (hould  pafs  to'  her  in  pot 

feffion   in  his  life-time,  which  is  manifcft  from  his  declaration! 

both  before  and  after  the  execution  of  the  deed. 

It  18  nogronnd        'r[\2Li  a  perfon  puts  a  groundlefs  and  unguarded  confidence  in 

e^tytofctafidc  another,  IS  not  a  foundation  m  a  court  of  equity  to  let  audcti 

a  deed,  that  a     deed  \  but  it  is  plain  that  (he  had  an  equal  confidence  at  leafl| 

'*^*^**°dcd*"      ^^^  *^  appears  in  the  caufe  that  {he  trufted  him  for  a  longtime 

fidence  in  an-     ^th  1050/.  of  her  money,  without  taking  fo  much  as  a  note  of 

other.  hand,  or  any  other  fccurity  whatever. 

'f  he  fecond  ground  of  relief  is  that  as  the  deed  was  made  in 
view  of  marriage,  which  never  took  effeft,  the  deed  is  confc 
quently  void, 
^unac^id-  '^^  ^^^  ^^  Scotland  on  this  point  is,  Caufa  data  ntm  fecutOt 
ing  to  ftria  rules  like  an  exchange  between  parties,  if  not  executed  on  one  Gde^ 
of  law,  on  a  gift  it  is  void  on  the  other :  but  I  do  not  think  I  am  to  judge  here 
malrh^LTpr'lt'  ^ccording  to.theftii<a  rules  of  law  with  relation  to  a  gift  of 
lo<utL  l^nds  caufa  matrimonii pralocuti  (i). 

Thoughthecon-  It  is  objefted  by  the  defendant's  counfcl,  that  to  go  upon  this 
fideradon  is  not    ground  of  relief,  the  marriage  not  taking  effe^f^  would  be  con- 

expreffed  ma       °  ,«  rr^jj  .*.    ^,  rt  •--. 

deed,  yet  if  the  trary  to  the  ftatute  of  itauds  and  perjuries,  becaule  here  is  no 
court  fees  what  confideration  of  marriage  exprefTcd  in  the  deed  itfelf  j  but  thcfC 
confideradon  "  U  ^^^  "i^ny  cafes  in  this  court  where  though  tl^  canftdsration  i&  not 
ha*  great  weight,  cxpreffed  in  a  deed,  yet  if  it  appears  to  the  court,  what  was  the 
notwithftinding  real  and  material  confideration,  it  has  had  great  weight  with  the 
Irauds!^**'^  ^      court  notwithftaiiding  the  ftatute  of  frauds  and  perjuries  (2). 

But  the  /Irongeft  part  of  the  defendant's  cafe  is,  that  though 
diere  was  a  marriage  intended,  yet  this  deed  was  not  to  be  th< 
marriage  fettlcment,  but  if  tlie  marriage  took  effeft  a  new  oi* 
Was  to  be  executed,  and.it  appears  in  proof  that  this  wascb 
flefign. 

(i)  It  is  obrcrvablc,  that  if  a  woman  man  had  given  lands  to  a  woman  on  tl 

in  confideration  of  marriage  gave  lands  to  like  occa (ion ^  fhe  would  have  been  i^ 

her  intended  H^fband,  and  ihe  marriage  titled  to  the  lands,  tho*  the  nuuriageci^ 

did  not  take  effect,  then  the  woman  was  not  take  effedl.  Fitz,  N.  i9i  471,  472* 
10 titled  to  her^  writ   of  cau/a  matrimonii         (3)  See  Llojdr.  SfilUt^  atUi  150. 
fr^loatti.    But:  on  the  other  hand  if  a 

01 


in  die  Time  of  Lord  Chancellor  Harbwicke.  Mf 

however  abfurd  the  intention  of  this  deed  feems  to  be,  yet  I-akout  tv 
•fi  Brown  might  provide  for  all  the  ufes  of  the  marriage 
ent  under  it,  if  (he  thought  fit. 

third  ground  of  relief  is,    miftakes  and   mifapprehcn-  Miftakrs  and 
1  the  drawer  of  the  deeds  contrary  to  the  defign  of  the  S^hc'draw- 

•  en  of  deeds,  are 

as  much  a  head 

I  to  be  fure  this  is  as  much  a  head  of  relief  as  fraud  and  ofrciief  as  frand 
:ion  (i),  and  under  this  head  it  is  infifted  on,  that  the       *"^      ^ 
'^as  intended  only  by  way  of  mortgage  or  fecurity  *,  but,  on 
r  into  it,  nothing  of  this  kind  appears  upon  the  face  of  it ; 
y  thing  that  has  at  all  the  air  of  it,  is  the  ftated  account 
fame  date  with  the  leafe   and   releafe  OSlober  the  20th^ 
But  I  am  of  opinion  this  was  only  done  with  r4;gard  to 
50/.  and  to  create  an  evidence  of  the  debt. 
:  next  thing  infiiled  cni  in  behalf  of  the  plaintiff  is,  that 
coirflruftion  of  the  deed  of   OSfober  20,  1718,  fliould 
I,  which  the  defendant  endeavours  to  put  upon  it,  then 
IS  not  fo  much  as  an  eftatc  for  life  given  to  Richard  Ben^ 
efore  the  marriage,  which  is  always  ufual  in  marriage  fet- 
Its. 

o  take  this  to  be  a  blunder  in  the  drawer  of  this  con- 
ic, and  therefore  if  Mr.  Benthall  in  his  life -time  had 
into  a  court  of  equity  to  be  relieved,  the  court  would 
lone  it  on  conditions  ;  but  this  is  of  no  confequence  to  the 
iff. 

t  great  point  for  the  plaintiff  is,  that  taking  the  deed-poll 
third  of  November  17 18,  as  part  of  the  agreement,  the 
rs  of  it  have  fo  framed  it  as  to  let  Mrs.  Elizabeth  Brown 
.e  remainder  by  the  cftate-tail  being  left  in  her  power,  and 
le  has  taken  an  undue  advantage.  * 

Jiis  had  appeared  in  the  caufe,  I  fliould  have  been  of  opi- 
0  relieve  5  but  I  muft  own,  after  confidering  the  evidence 
all  the  care  and  circumfpedlion  I  am  maftcr  of,  I  cannot 
fufhcient  proof  of  an  undue  advantage  :  three  witnefles 
fully  to  Mr.  BenthalPs  mind  and  declarations  with  regard 
great  love^and  affeftion  for  Mrs.  Elizabeth  Browriy  and 
:fire  that  (he  fliould  have  the  whole  eftate,  and  that  he 
fled  himfelf  fo,  both  before  and  after  the  execution  of 
eed. 

m  very  doubtful,  as  the  deed  of  the  20th  of  OHober  1 7 1 8 
rded,  if  Mrs.  Elizabeth  Brown  might  not  tctifs  quotiej  re- 
the  ufes  of  any  deed  :  but  if  flie  could  do  the  fame  by  a 
a  court  of  equity  will  not  take  the  power  from  her. 
kough  there  is  only  parol  evidence  of  Mr.  BenthalPs  in-  [  204  J 
>n  diat  Mrs.  Elizabeth  Brown  fliould  do  what  flie  thought 
ith  the  eftate,  yet  this  is  fufficicnt  to  rebut  an  equity  :  and 
is  light  is  like  the  cafe  of  Standard  verfus  Metcalf  before 
.  Talhot. 

mgth  of  time  is  a  material  ingredient  for  the  defendant 
ule  it  may  have  prevented  her  from  having  the  benefit 

( i)  Vidt  ^im^oH  v.  Faugb^n,  ante  33. 

%  fuch 
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jLanclet  ▼•   fuch  evidence  as  (he  might  have  had  if  the  plaintiff  had  applied 
Bkowm.       fooner  for  relief. 

On  the  whole  I  do  think  there   is  not  any  room  to  relieve 
upon  the  feveral  heads  of  fraud,  intended  marriage  or  iniftakei 
or  to  fet  afide  the  deed,  and  therefore  as  to  this  the  bill  muft  be . 
difmiffed. 

But  however,  I  will  leave  it  to  the  plainiifTs  choice,  whether 
{he  will  try  the  right  at  law ;  and  if  ihe  has  a  mind  to  try  it,  I 
will  give  her  the  affiftance  of  this  court  in  clearing  all  difficulties 
by  removing  the  term  for^oo  years,  out  of  her  way,  fo  that  flw 
may  be  able  to  come  at  tlie  right. 


Cafe  163.  Kinajlon  verfus  Clarl^  Trinity  vacation,  I74i. 

S.  C.  cited  poft. 
428. 

r.  D.  on  his  CT^HO M AS  Delahay  on  his  marriage  fettled  his  eftatc  on 
STTftft'c'tn^''^  himfeif  for  life,  on  his  wife  for  life,  remainder  to  truftcct 

Vimfcif  for  life,  to  prefcrve  contingent  remainders,  remainder  to  his  firft  and 
on  his  wife  for  every  Other  fou  in  tail  male,  remainder  to  himfeif  in  fee  ;  there 
^tiJft«rto"  ^^»  ^»^"e  a  fon  ;  nomas  the  father  died  indebted  by  bond,  the 
prefcrve,  Csff.  fon  died  afterwards  without  iffiie,  but  by  his  will  had  devifed 
Kjrnaindcr  to  his  ^hc  eftate  to  the  defendant  Qark  in  fee. 

firft  and  every 

other  fon  in  tall 

male,  remainder  to  himfeif  in  fee ;  a  fon  born,  the  father  dies  indebted  by  bond,  the  fon  aftrrwardt  , 

dies  without  ifluc,  but  by  his  will  devifcs  the  ellate  to  the  defendant  in  fee.     Lord  Ilcnhvickt  bild^  tbi  " 

wtutrfien  being  cemt  i"to  f'o//^:n,  ivjs  ajjeti  tQpay  tbefatbti  *s  dtbts,  notiuUbpanding  tbc  devife  eftbejom  (1)1 


Lord  Chancellor, 
y^''  Vy     ^^#^  The  queilion  is,  whether  the  revcrfion  in  fee,  which  is  now 

Z'  ^^^^""^ J  rj  come  into  poiTcflion,  jhull  be  allots  to  pay  tlic  bond  debts  of 
^  y^^>^^  ^/^/A?;-  the  father. 

^^^^  ^^i%^*^  ^  '^^  ^^  opinion  that  this  reveiTioii  being  come  into  pofieflion  is 
f^^^f-  ^'^^y  ///afTcts  to  pay  the  de'  ts  of  the  father,  notwiihfliinding  the  fon  has 
A  ji^*'^^^'  devifed  it  to  the  defendant. 

f  ^ — -^tedcftain  1^  Before  the  ilatutc  of  3  W.i^.  cap,  14.  the  heir  was  not  bound  by 
f '"d  r^  «in*-^  lands  defcending  to  him  where  folder  aliened  before  a£lion 
▼eyanccs,  is  rer  brought,  and  if  ail  obligor  devifed  his  land,  the  dcvifee  fo  fcU- 
mcdiedby  %1V,  ing  was  nct  liable  to  the  obligee  :  this  llatute  was  to  remedy  the 
VM.cap.  14.  j^.fj.£\;  ijj  J  2  Eiiz.  i\:p.  5.  of  fraudulent  conveyances,  and  toex- 
r  20c   1      ^^"^^  *^  ^^  fraudulent  devifes. 

^  .  Fird,  I  will  confidcr  whether  this  cafe  is  within  the  intention 

of  the  flaiutc  of  3  JV.  3.. 

Secondly,  whether  there  are  words  to  expl;»in  that  intention. 
The  general  view  of  the  acl  is  to  prevent  cieditors  from  bein^ 
defrauded  of  their  debts,  and  to  make  all  dcvifecs  equul  with  the 
heir  where  hnds  defcend  upon  hi  in. 

(0   G:jard  V.    Barkr,  cited,    I     /'/     S'^e  alio    TiccrliU  v.    CoicjiHy-,    l    Bt^ 
I75.    Qodol^hln    V,    AbinggQUy  ante    57.     C'sa.  JL/.  240. 


in  the  Time  of  Lord  Chancellor  Hardwickb.  2c; 

^!lie  known  rule  upon  (latutes  made  to  prevent  frauds  is,  that  Kinaitow  t. 
they  ought  to  have  the  moft  liberal  conftruftion,  as  in  Twin/s      ^'•***" 
cafc^. 

There  are  many  cafes  where  the  enafting  part  in  a  ftatute  The  enafting 
extends  furtlier  than  the  preamble  even  in  criminal  matters,  as  Ixtcnl^^turhtr 
in  an  a£l  made  in  33  Hen.  8.  cap.    23.  for  trying  treafonsand  than  the  prc- 
murders,  where  the  words  being  within  the  King's  dominions  or  ^^^^  *"  '"^"X 
mtbota^  it  has  been  extended  to  trials   in  the  IVeJl-Indissy  and  j"  crimlnai'^mat- 
perfons  have  been  tried  there  and  executed  by  virtue  of  this  «c"-The  33 /jnr, 

j^£J^  8.  cap,  zt,  for 

tryiig  tre.irons9 
&c.  within  the  Kiog^s  domidloru  or  wkbout,  has  been  extended  to  trials  in  the  tViJl'Indus. 

It  has  been  objeded,  that  where  a  preamble  is  tied  up  to  a 
paiticular  cafe,  the  court  will  carry  it  no  further,  unlefs  tiierc 
arc  exprefs  words   in   the   enabling  part  which  extend  it  fur* 
{Aer(0. 

Now  in  this  ftatute  there  are  two  parts  of  the  preamble,'  and 
ikth  are  not  tied  up  to  one  cafe ;  for  the  firft  part  is  general^ 
laad  the  latter  only  confined  to  a  particular  cafe. 

I  The  heir  is  as  much  debtor  upon  the  bond  as  the  obligor,  and  ^  heir  muftb# 
l&Iaid  down  in  Plowden  440.  who  is  more  large  upon  this  head  ^^^^^^  wcuL 
an  any  of  the  fubfcqufent  reporters;  an  heir  mud  be  charged  thedttmet,  and 
I  the  iUi'dt  as  well  as  the  detinct  (2),  and  before  the  ftatute  of  ^cfbrctheiiatutt 
iipfal/j  it  -would  have  been  error  if  otherwifc,  which  ftiews  plainly  would  havVbccn 
fcc  heir  is  to  be  confidercd  as  a  debtor:  if  judgment  go  by  de-  error  if  othcr- 
izult  againft  an  executor,  it  can  only  be  de  bents  tejiatoris  ;  but  if  a^wVhc"istob« 
judj^ment  bp  by  default  againft  the  heir,  it  may  be  againft  him  coniUccd  ;is  a 
^rfonally.   which  is  another  proof  of  the  laws  confiderini;  him  ^''**^^*- ^^  ju^^s-  \ 

■^      J    ,     -^  ^  °  ment  be  by  de- 

as  a  debtor,  ^uit  agiimt  a^  . 

execucor,  it  can 
only  he- Js  bonis  teftatorUi  but  if  againft  the  heir,  it  mzy  he  Je  h<.ms  frepriiu 

I    •  Mr.  ATurray  counfel  for  the  defendant  put  this  cafe :  a  fon  A  fon  and  a 
Lid  a  claughter  by  one  venter,  a  fon  by  the  fecond  venter,  the  <*a"ghti.T  by  one 
Bther  dies  indebted,  the  fon  by  the  firft  venter  enters,  is  feifed,  thc"fccond  ^Sie^ 
ud   dies,  the  daughter  is  intitled  being  a  pojffjjio  fratris^  and,  fatherdiesin- 
udMr.  Murray^  Ihe  is  not  chargeable  with  the   father's  debts  }  b*'''the''iirft^emcrs 
KU I  deny  his  pofition,  for  Ihe  is  plainly  liable  to  the  debt.  ioTcifJLid^dic!) 

the  daughter  i» 
intitled,  bring  tpcpUlQ  furh,  asJ  \\  Uallc  to  hcrfichci'-  dtbc 

Tiie  aft  is  to  prevent  the  defrauding   the   creditors  of  any    [*  206  1 
EAa>t3. 

If  lands  had  come  to  an  heir  in  poffeflTion,  and  he  had  devifed 
Aem  before  the  writ  brought;  it  is  certainly  within  the  ftatute ; 
irhy  not  if  it  comes  to  him  in  reverfion  ?  If  in  the  prelent  cafe 

7wl9u*%  cafe,  -K  Co,  82.  it  was  rcfolved  in  this  cafe  by  the  whole  court,  thit  all 

fitk  made  «^ji..ii  f.aud,  ihould  be  liberally  and  bcneficuily  cxpoundcJ  co  fuppicf* 

'Acilaba,  Aad  acco:ding  to  their  opinions  divert  relulutions  have  been  made. 

(i)   Sec   ante  1  vol.  174.   iSa,  (2)    Po,f}.  434.   Siiltrmam  v.  JjhJoyfn, 

foj:.  6C9. 

Vol.  II.  O  there 


ao6  CASES   Argued  and  Determined 

KiKASToK  V.  there  hnd  been  no  dcvife,  but  the  lands  had  defcended  U 
Clark.  hcir  of  the  fon,  and  then  the  cftatc-tail  determined,  and  ( 
ififinitumy  they  would  have  been  chargeable* 
Jt  is  an  inaccurate  Though  the  law  fays  that  a  rcvcrfion  after  an  eftatc-t: 
expreflion,  to  not  aflcts,  vct  it  is  a  grofs  and  inaccurate  expreflion,  and  is 
Iftcr«cftl«  /'^  '«^"^»  ^^''  ^^'^^  ^5  ^  liablencfs  which  makes  it  aflet 
tail  is  not  ^\ti&,f.ittiroy    QX  in  Other  words  a  quality  to  be  liable  to  the 

forthcrcisa  li-,V/  futuro. 
ablcnels  which  -^ 

makes  it  afTets  in  futuro. 

The  fon*«  rcco-       Indeed  the    fon  might  have  fufiercd  a  recovery,  and  b: 
J^g^'^g^y^jj^  thereverfion  in   fee,  and  there  the  father's  creditors  would 
tor»5  a  fine       have  come    in;  if  he  had   levied   a   fine  only,  it   would 
vrouid  nothavc     barred  thc  cftate-tail,  but  the  reverfion  in  fee  would  have 

ooneit,  for  the    y  \y 

reverAoninfee     liable.  • 

Mould  ftiii  have        This  court  carries  it's  power  further   than  the  law  in  : 

been  liable.         c7l{^'&  \  for  inftance,  inrefpeft  to  an  advowfon  in  grofs,  ho^x 

doubtful  it  may  be  at  common  law,  whether  it  is  alTets, 

extendible  on  an  elegity  as  no  yearly  value  can  be  put  upc 

yet   Lord   Chancellor   King  in  Toiig  and   Rohitifotij  Michai 

term  1730,  decreed  it  to  be  fold  to  pay  debts  by  fpecialty  ( 

Theeftatenow        Upon  the  whole,  I  think  even  at   law  an  a6lion  might 

comci  into  pof-    ^tcn  maintained  againft  the  heir  and   this  devifec,  and  fi 

to  tl^"  fp'cciahy^  pleading  is  warranted  in  Clift^s  Entries.     I  am  of  opinioi 

debts  o*  the  ra-    that  this  eftate,  which  is  now  come  into  poflcnion,  is  lial 

^tt' the  fi'Ii^'le  ^^^^  Specialty  debts  of   the  father,  and  by  circuity  the  fir 

contnd  credit.    contra£l  Creditors  are  to  Hand  in  the  place  of  fatisBed  bonds 

orjj  arc  to  (land 

ta  the  place  of  fati;ified  bonds. 

(0   3  P.  IV.  398.  401.  S.  C.  See  alfo         (2)  Rr^.  Lib,  A,  17^0.  fol.  621 
Wefifaling  V.  li'tjtjAiing,  foU,  3  vol.  4O5. 

7€y^         r  207  ]  Bates  verfus  i>Wv,  July   16,   1741. 

^  Cafe  641. 

5i***^;cft;tr"''  Z)^,^^^''  wife  was  one  of  three  Hfters  intitled  to  her 

jllg^^^^rec  fiftcrs,  his  ther  John  Dyr%  perional  eftate,  who  died  intcftate, 

y*   j*^>,perfoiiai  cftite    adminiilration  was  granted   to  two   pcrfons ;  the   three  \ 

'  bHivfieTf/to    ^"^  ^^^^i"*  hatbands,  and  one  of  the  adminiltrators,  came  t 

thirds,  two  more-  agreement  to  divide  the   perfonal  cil.Uc  in   thirds,  a  thin 

gajjci,  one  in     lotted  to  each :  a  memorandum   under  the  account  was  fi 

1^^.  the  <ancr  for  i  ..     n       ^  .  •      r  i  i         r 

a  term,  fa^h  for  "y  ^^*  >  ^^^  mortgages,  one  m  fee,  the  other  for  a  term, 
150I.  wcrc.a-    for  150/.  were  allotted  to  Dci:uly\  wife,  but  thc  legal  int 
lotted  to  the  dc- ^,j^ J,   not    aUigned,  but  by  the   memor:indum  was  ain-ecdt 

tendant,  oncot        .^  i      i_    r  n-  t\        i    i  ,      ^      , 

the  fiftcrs;  be-  alligned :  bctorc  any  alli^nmcnt,  rniudy  borrowed  200/.  ol 
fore  any  a%n  plaiiitiiF  on  note,  and  by  agreement  under  hand  took  n 
rrd\o.^wed^"  ^"^^^  J^c  '^a^*    ^^^'  l^c"^r  to  fecure  the  200/.  left  t\vo  morij 

aco/.  of  the 

plainuli  on  note,  and,  as  a  further  fccurity,   Icf:  the  two  mortg;igrs  with  him,  and  gave  hii 

promjfmg  to  alfign  them,  and  then  di<-b.     Bill  broui^ht  ajjainft  his  a.lminiilrator,  and  againft  the 
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witli  the  plaintifFy  which  he  was  intitled  to,  and  promifed  fortli-     Batki  t. 
With   to  aflSgn  them  to  the  plaintiiF.     Before  any   thing  done,    ^^^^^' 
DanJy  died;  the   plaintifPs  bill   is  brought  againft  the  wife  of  c^^.,^:^,^.^/5^zrfC4 
Dandy^  againft   Dandy  s  adminiftrator,  and   againft  the   moft-  o  ^  '    ^^^   /d^ 

gagors,  to  be  paid  his  200/.  and  intereft,  or  to  foreclofe  the   -^      >    \ 

mortgages  ( r ).  jJ^y^m.-m^s^  -«.  ^4^k^ 


The  adminiftrator  of  the    huft)and   infifted,   that  in  cquityX  /^^/^^^^  /- 

what  Dandy  had  done  amounted  to  an  aflignment,  and  that  he  ^      ^  ^^  _ 

was  intitled  to  redeem  the  plaintiff.  /Ca%€^^t^  €^  -^^5?z^ 

Lord  Chancei:lor,  S ^^4^>^S^- 

The  agreement  amongft  the  three  fifters,  and  feparating  the     -~2^ ~^ 

mortgages  from  other  parts  of  the  eftate,  was  an  appropriation  ^  ^^^**^  .4^-^^*^ 
of  ihc  mortgages  to  Dandy  and  his  wife,  and  Dyer*s  heir  and  ^.  ^.V^^^-  .^ 
adminiftrator  were  truftees  for  Dandy  and  his  wife  in  the  two  ^^^^^^T^^^^^^^ 
Bortgages,     Secondly,  'Y\i7L\,  Dandy  being  intitled,  in  right  of  "^  ^-*^ 

ks  wife,  to   the  truft   of  thefe  mortgages,  he  had  a  power  to   -'^^^^^^ 
affign  them  for  his  own  ufe.     Thirdly,  That  leaving  them  with  '^  -^^^m^^- ' 
Ac  plaintiff,  and  giving  his  note,  promifing  that  he  would  pro- 
[Cure  them  to  be  afligned,  amounted  inequity  to  a  difpofition  of 
Acm  for  fo  much  as  to  fatisfiy  the  debt  to  the  plaintiff,  but  not 
ttiore  ;  for  thoueh  he  might  have  difpofed  of  the  whole  in  the 
lunner  he  did,  his  intention  was  only  to  fecure  the  plaintiff's 
Icbt,  which  being  done,  they  belong  to  the  widow  as  her  chofss    [  208  J 
17  aSIioTty  and  not  to  the  hun)and's  adminiftrator. 

Although  one  of  the  mortgages  was  in  fee,  it  made  no  differ-  Ifa  bond  be  given 
ncc  :  if  a  bond  be  given  to  a  feme  fole,  who  afterwards  mar-  ^^  a/owr y^, 
ics,  the  hulband  and  wife  muft  join  in  the  adtion,  and  both  tcrwards  the 
nuft  recover  J  but  if  a  bond  be  made  to  the  wife- fubfequcnt  to  hufband  and  wife 
icr  marriage,  the  hufband  alone,  witliout  tlie  wife,  may  brmg  ^^^"/^  Jf  ^Ij;;^^^^ 
ihc  adtion  and  recover.  vi\i?,  \imx^^  to 

the  wife  afccr 
•  marriage,  the  hufband  alone  may  bring  llie  adion  ar^d  recover. 

p  (1)  y^hn  Dyer  made  his  will  and  be-  in  the  mortjtnjrc  infer  vcdcd  in  the  fon  of 

Iveathed    the   refiJuum  of  his  pcrfonal  AUxaiuUr  ai.  'icir  at  law  to  his  father  and 

fffate  to  his  brothers  and  fiflers  AUxan-  John.     The  tranfaclions  vviih   refped  to 

•SJbt   and  Latvrcnce   Dyer^    SaraO    Dandy  the  mortgage  to  Bf7/rs  fjfc.  were  had  as 

'  Jmn  Dyir.     Adminillration  uJolfM  above  reported.     His  Lordfhip  decreed, 

was  granted     to    Alexander    and  that  in  default  of  payment  by  Sarao  at 

.    ^ZMTom/rr  died  leaving  his  widow  the  time  therein   mentioned,  tlie  mort- 

irijt,  and  a    fon,  whereby  the  7/^^/  gage  was  to   be  foreclofed,   and  Sara^ 

in  the  above  noticed  mortgage  for  and  the  heir  at  law  of  Alexander  were 

termB    veiled    in   Sarah  as  funriving  to  affign  the  mortgages  to  Bates,     Reg* 

'  iftratix  to  Jfhu,  and  the  legal edsat  Lib,  yf.  1740.  fol.  4w8. 


9u 


2o8  CASES  Argued  and  Determined 

Ahuibandmty  That  38  the  hufband  may  aflign  the  wife's  term,  fo  he  m« 

SfrfTcwifc^r*  thetruft  of  the  wife's  term  (i),  unlefs  it  be  the  truft  of  a  tcni 

term,  unlefs  it  from  him  for  the  wife's  benefit ;  he  may  likewife  difpofe  of  thi 

Jf  *^^^  ^^  wife's  mortgage  in  fee,  as  well  as  her  mortgage  for  a  term. 

wife's  benefit  i   fo  Ukewift  he  may  difpofe  of  her  mortgage  in  fee,  aa  wtU  as  her  mortgage  fiir  a  team 

A  hufband  The  huftand  may  affign  the  wife's  chofe  in  a<^ion,  or  a  pof 

^^wffibllity,  fibility  that  the  wife  is.  intitled  to,  as  well  as  her  term,  fo  thai 
Ir  it  be  for  a  va-  it  be  not  voluntary,  but  for  a  valuable  confideration  (2) ;  bd 
luabie  confider-  though  hc  cannot  difpofe  of  her  chofe  in  aft  ion  without  a  val* 
rde^e*Se*boS^  ^^^^  confideration,  yet  he  may  releafe  the  wife's  bond  withod 
without  receiv.  receiving  any  part  of  the  money. 

log  any  part  of 

the  money.  The  cafes   that  have  been  cited  of  Theobalds  verfus  Diffkf^ 

and  Packer  verfus  Windhamy  Prec.  in  Chan.  4 1 2.  confided  Si 
many  particular  circumftances,  and  fo  are  not  applicable  H 
this  cafe.  4 

(1)  So  3  Cha.  Rep,  223,  224.  Tudw  y.  Kentifi,  ante  I  vol.  280.  Jev^  \ 
T.  Samyne,  2  Ferm,  lyo.  fofi,  j^zi.  con-  Mouljon^  pofl.  417.  Hawkins  v.  Ofy 
tra  Hard.  496.  pr.ft,  ^^(p.  Cbauncey  v.  Grayden^  fcft.  6aj 

(2)  Crouch  v.  Martin^  2   Fern.    595.  Contra  Squib  v.  fFyn,  l  P,  JF.  378. 
Carta et  v.  Pafcball,  ^  P-  fF.  ig^.  Grey 

Cafe  155.      jFf/// verfus  Adams  (i)  on  appeal  from  the  Rolls ^  July  16, 174I 


IN  171 1,  the  defendant  purchafed  a  real  eftate  of  the  plafal 
tifPs  hufband,  and  the  eftate  being  in  mortgage  for  a  tcna| 


The  defendint 

purehafed  a  real 

eftate  of  the         ^  _  _    _ 

plaintiff's  huf-  it  was  agreed  that  the  mortgage  (ho u Id  be  paid  off  out  of 
band,  and  the  puTchafe  money,  and  the  term  afligned  to  a  truftec  for  the  pu 
mor^agefora  chafcr  to  attend  the  inheritance,  which  was  done  accordinglf 
term,  he  agreed  the  huftand  died  in  1 719,  and  1 737  the  plaintiff  brought  hf 
to  pay  it  off  out  (jjij  agrainft  the  defendant  for  an  account  of  profits,  and  to  I 

of  the  purchafe  •  ,  P        ,  r  » 

money,  and  to     paid  her  dowcr. 

affign  the  term 

to  a  truftce  for  the  pufchafer  to  attend  the  inheritance,  which  was  accordingly  done  }  the  holbaad  i 
in  I7i9»  andiu  1737  the  plaintiff  brought  her  bill  againftthe  defendant,  for  an  account  of  profit^  H 
to  be  paid  her  dower :  Sir  Thcwas  jUnty,  fi^"*ifi^  '^  Majler  of  the  Rolls,  dtcrttd  dowtrfir  the}' ' 
but  Lord  OMUKtUtr  rtvtrjid  the  dura,  Md^jjtd  the  bill  tcittout  co/ls. 

It  was  admitted   by  the  defendant's  counfel,  that  the 
may  be  let  into  dower  againft  a  mortgage  and  may  be  let  in  I 
redeem  for  that  purpofe  againft  a  purchafer  ;  but  if  a  purch 
takes  in  a  term  prior  to  the  wife's  right  of  dower,  whether  it  I 
a  fdtisfied  term,  or  money  paid  for  it,  it**is  a  bar  to  the  wifrt 
.  .    having  dower,   and,    if  any  thing,    the  payment    of    mcne| 

L  ^^9  J  for  the  aflignment  of  the  term  makes  it  rather  ftronger ;  foifl 
purchafer  takes  in  a  mortgage,  the  feme  cannot  redeem  :  a  tnn 
term  attendant  on  tlie  inheritance  is  the  inheritance  itfelf  :  on 
tice  to  the  purchafer  of  the  marriage  and  right  of  dower  make  IM 

(1)  S,C.  Amh.  6,  under  the  names  of  Svsmuuck  v.  Ujfkd. 

difieicnott 
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encc :  a  woman  cannot  be  endowed  of  a  truft  eftate,  though      H**-*-  ▼• 

ufband  may  be  tenant  by  the  curtefy  of  it,  ^**** 

was  infifted  for  the  plaintiff,  that,  in  the  prefent  cafe,  the 

ind  did  not  join  with  the  mortgagee  in  affigning  the  term, 

:  was  anfwered,  that  the  affignment  of  the  term,  and  the 

lafe,  was  all  one  tranfadion,  and  done  at  the  fame  time, 

that  the  wife  cannot  be  in  a  better  condition  againft  the 

lafer  than  the  hufband  would  have  been.      Cafes  cited, 

or  and  Fandebendy^  Shower^s  Pari.  Caf,  69.     Banks  v.  Sirf- 

2  IV.  700.     Wray  v.  Williams^   i  P.  W,  IJT*     Brown  v. 

,  Precede  in  Eq,  97. 

•  Thomas  Abney,  in  the  abfence  of  the  Majler  of  the  Rolls ^  Since  thectfeoT 
ed  dower  for  the  plaintiflF;  but  on  an  appeal  to  my  ^^^  JjJJSrIt  £*" 
ellor^  he  reverfed  the  decree,  and  difmified  the  bill  with-  been  a  fetcie4 
oils  ;  and  faid,  fince  the  cafe  of  Radnor  v.  Fanddendy^  it  n»le>  ^^^ 

fettled  rule  of  the  court,  that  if  a  purchafer  took  in  a  SSH^n*!  ten* 
precedent  to  the  right  of  dower,  whether  it  was  a  fatisfied  prcce<jpnt  to  Um 

or  money  paid  for  it,  it  was  a  bar  to  the  wife's  dower  5  ]j«*^^  ^^^^ 

the  mortgage  had  fubfifted  at  the  hufband's  death,  the  one,  or  money 

might  have  redeemed,  and  been  intitled  to  her  dower  5  or  pai<iforit,itit« 

hu(band  had  paid  off  the  mortgage,  and  taken  an  affign-  J^^.^^tttlf  * 
of  the  term  to  attend  the  inheritance,  and  died  feifed,  the  thenxvtgageliad 
vould  have  been  endowed;  but  if  a  purchafer  come  in  after  fubSfted  at  the 
ortgage  is  paid  oflF,  and  the  death  of  the  hufband,  and  takes  thL^ft  !d^t ' 
gnment  of  tlic  term,  that  would  prevent  dower.  have  redeemed 

and  been  intitled 
' ;  or  if  he  had  paid  tt  ofT*  and  taken  an  aflignment  of  the  term  to  attend  the  inheritance,  antf 
led,  the  wife  would  have  been  endowed. 

faid  the  term  in  Radnor  v.  Vandebendy  was  not  a  fatisfied 
but  he  thought  there  was  no  difrcrcnce,  whether  the  term 
uisfied  or  not,  or  whether  the  purchafer  paid  for  it,  but 
two  the  latter  was  moft  favourable.  . 

inor  v.  Fandebenly  is  the  rule  to  go  by;  and  it  has  been 
illy  faid  in  courts  upon  thefe  occafions,  they  would  not  go 
Further  than  that  cafe,  nor  will  I ;  but  I  think  the  prefent 

*  ftronger  againll  dower. 

night  have  been  as  well  at  fird,  if  cafes  of  dower  and  cur-  AU  tlie  caib  U 
ad  been  left  to  common  law,  but  commiferation  to  dow-  elation  to  the 

hath  arifcn  from  indulgence  to  tenants  by  the  curtefy,  J^ieulcdaad 
1  the  cafes  are  fettled  and  reconciled  in  Radnor  and  Vande-  recontilcd  in 

and  therefore  the  term  here  muft  be  prior  to  the  wife's  ^/^J^^^"*" 
of  dower  (i). 

The  reader  is  referred  to  the  fol-  P.  C.  69.     Williams  v.  Lambe,    3  Bro. 

I  caies  on  this  fubjedl.     IPlUlams  Lba.  Rep.  264.     Harg.  Co,  Liit.  io8.  a. 

«yt  i  -P.  W,  136.     Bro-"n  V.  Gihbs,  note  I,     Fide  Godwin  v.  IFim/mortt  fofi. 

Lh€.  97.      Dudliy  v.  Dudley^   Free,  525. 
141.     Radnor  v.  Vandcbtndj^  Sho-w, 
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Cafe  1 66,  Mlchaux  verfuS  Grove^  July  22,  174 1. 

The  proteftant  f-|-^  H  E  bill  was  brought  by  a  proteftant,  next  of  kin,  to  hav( 
only  Ltiticd*to  A  ^^  account  of  a  rent-charge  fettled  on  the  defendant  upot 
thcprofiuincafe  marriage,  fuggefting  (he  was  a  papiil. 

of  dcfccnts,  for 

calc  of  a  purchjfc  or  grant  by  a  papift,  they  arc  void  by  the  ftat.  of  ii&  i%W,i% 

On  a  demurrer  to  the  relief  prayed  by  the  bill.  Lord  Chancel 
lor  faid,  in  the  ftatute^of  1 1  £s^  12  ^F.  3.  r.  4.  intitled.  An  afl 
for  the  preventing  the  growth  of  popery,  there  arc  two  claufci 
in  the  fourth  fc6lion. 

The  firft  part  refpefts  defcenis. 

The  fecond  refpefls  purchafes. 

It  hath  been  fettled  that  the  proteftarit  next  of  kin  arc  onl] 
intitled  to  the  profits  in  cafe  of  defcents,  for  in  the  cafe  of  i 
purchafe  or  grant  by  a  papift,  they  are  utterly  void  by  the  fti 
tute,  and  therefore  allowed  tlie  demurrer. 

Mr,  Attorney  General  faid,  in  tlic  cafe  of  Hill  v.  Fdlan^ 
^  Wms,  9.  Lord  Macclesfield  was  of  opinion,  that  a  devifc  tj 
an  infant  papift,  if  he  was  of  fuch  an  age  as  was  capable  to  proj 
fefs  the  popifti  religion,  was  a  void  devife,  for  taking  by  devil 
is  a  taking  by  purchafe  ( i ) :  but  Lord  Chancellor  King  held,  1 
fuch  devifee  did  conform  at  eighteen,  that  was  fufEcient.  \ 

(1)  Roper  V.  Ratclife,  z  P.  PF.  9.     3  P.  JF.  46.     I  Bro.  P.  C.  450} 


Cafe  l67«   !  Anonymous ^  July  24,   I74I. 

There  is  no  A     Motion  for  a  ne  exeat  regno  upon  a  bill  filed  by  one  ^ 

inftancc  of  4        jTH^  had  brought  an  aftion  at  law  on  a  marriage  contrad, 
bcing^ai^tJ,     recovered  a  verdift  the  laft  fittings  for  confiderable  dan 
where  it  is  not    the  defendant  threatening,  that  before  the  plaintiff  could 
3cm"n/,*^cxcc^t  ^"^^  judgment,  fo  as  to  take  out  execution,  which  was 
•whcrea wife      four  days,  in  the  next  term,  he  would  leave  the  kingdom.        ' 

iued  in  the  fpi-  •! 

ritual  court  for  alimony,  and  the  hufband  threatened  to  leave  the  kingdom,  and  to  aid  that  court,  MJ 
out  of  companion  to  her  it  was  granted.  ^ 

Lord  Chancellor  upon  a  former  motion  ordered  precedents  ij 
be  fearched,  and  it  came  on  this  day  again,  when  ferjeant  " 
ihhy^  counfcl  for  the  plaintiff,  cited  Read  x.  Read^  Ch.  Ca.  II^ 
where  fcveral  other  cafes  are  mentioned. 
C  211   ]  This  bill  is  merely  for  a  ne  exeat  regnoy  on  which  no  de 

.   can  be  made,  and  if  I  was  to  grant  the  motion,  I  muft  difchai] 
it  upon   the  defendant's    putting  in  bail,    which  the   pi 
might  have  had  when  he  brought  his  aft  ion,  upon  an  applic 
to  a-judge  at  his  chambers,  and  an  affidavit  of  fpecial  da 
though  generally  in  fuch  aflions  bail  is  not  requifite  \  zna 
regno  hath  been  granted  only  in  a  fingle  inftancc,  where  t 
fued  in  the  fpiritual  court  for  alimony,  and  tlic  huiband  (' 


in  the  Time  of  Lord  Chancellor  Hardwickk.  an 

cncd  to  leave  the  kingdom,  and  was  done  out  of  compaflion  ANOKVMout. 
to  her,  and  to  aid  tliat  court  (i);  there  is  no  other  inilance 
of  its  being  granted  where  it  is  not  a  mere  equitable  demand  (2) ; 
bis  Lordfhip  denied  the  motion. 
t 

I         (0    So    Jmh,    76.       Fide   Cogla'r    v.  (2)    So    Penrne   v.    LiJIe,     Jmh.    7^. 

Cp^A-zr,  /y.  junr.  94,  Atkinfon  v.  Leonard^  3  f^ro.Cha,  Rep.  2 1 8. 

Parker  v.  Apj-ktw,  3  Bro,  Cha.  Rep,  427. 

Tif  Drapers  Company  af id  others  verfus  Davis ^  July  23,  1 74 1.      Cafe  1 68. 

THIS  caufe  was  fet  down  to  be  heard  on  the  Mafter*s  re-    ^     c^^^^^--^^ 
port ;  and  the  point  for  I^ord  Chancellor's  confideration 
vas,  whether  intereft  fliould  be  allowed  (upon  the  fcveral  li-     y^"^       r^^ 
quidated  fums  under  a  former  report,  dated  April  13/  I'jiiy  *^^^^ ^ ^^— ^i«c-< 
thereby  ftated  to  be  due  for  the  arrears  of  an  annuity  given  un-       y^yzl.£^m^ ^  ^^^ 
dcr  the  will  of  Bir  IVilliam  Borematjy  to  John  Bcreman)  in  ^^~ ^^j^^  ^  ^^94, 
lour  of  Thomas  Harditrgy  as  the  adminiilrator  of  John  Boicmati(^  j^         y^    . 
who  died  as  long  ago  as  December  4,   16(^6,  •X  >^^^,^-i»^o^ 

■    Lord  Chancellor,  ^  r^  ^ 

f      There  is  no  certain  rule  of  the  court  for  giving  of  intereft  on  Tn  refpeft  to  ar-  ^^,^^ 
I  arrears  of  en  annuity;  the  firft  inflance  of  its  being  done  in  rc-arsofan  an-    ^^jr,^ 
this  court,  was  in  tl^e  cafe  of  Ferrers  verfus  Ferrers ^    Caf,   in  "emu'i^X of"   j? y 
Eq.  in  Lord  Talbot^ s  time^  p,  2.  but  it  hath  been  done  in  many  giving  Intereft  j 
inftances  fmce,  and  for  the  mod  part  where  it  was  the  bread  of  ^^*^  n^«ft  f^e-       y<^ 

the  Wife  or  child  (  I  ).  are  where  it  xv ...t 

the  bread  of  a   wile  or  child. 

A  diftinftion  has  been  made  when  it  arifes  upon  a  contract,  J^e  Court  gave 
and   where  it  was  voluntary,  but  that  is  not  a  good  diftinc- '^"J^Jj^f^,^"^*^*^ 
lion,  for  if.  an  annuity  be  given  by  a  will  for  the  education  and  annuity,  from 
maintenance  of  the  annuitant,  the  Court  will  do  it :  in  the  pre-  ^I'^^^T  * 
fcnt  cafe  it  was  given  to  him  that  was  heir  at  law  to  the  devifor,  ^j*,  cJnfiJmrj 
till  he  attained  his  age  of  24  years,  he  died  before  that  age,  and  whi.h  was  aS 
the  annuity  was  paid  for  great  part  of  the  time  the  annuitant  y""'  *"  ^^^^"*' 
IWed^    but  at  his  death  there  was  about  feven    hundred  and  tulvc  ofihc 
fcventy  pounds  due;  and  on  the  report  for  further  directions,  annuitant  only. 
this  day  his  Lordfliip  gave  intereft  from  the  time  that  the  report 
^1713    was  conjirmed  {2)y  which   was  twenty-eight  years,  and 
this  in  favour  of  tRe  reprcfcntative  only  of  the  annuitant,  Thomas 
Harding. 

Lord  Hardivicle  faid,  the  Court  often  decrees  intereft  from     f  212  ] 
the  time  the  demand  was  liquidated,  though  the  debt  did  not 
cany  intereft  in  its  own  nature,  but  he  would  not  carry  the  in-  i"^^p^ j  !-^o**^^^h 
t  iBceft  any  higher  than  as  above  direded  in  the  prefent  cafe.  timcihcdcnund 

WAS  liquidated, 
' .  thu'  the  debt  lUd  not  carr^'  intcrefl  In  iu  own  nature* 

(1)  Sec  Newman  v.  Auling,  fofi.  3  vol.     B renins*  Company,  ibid.  377.     Perkins  v. 
r  579«  BayntuHy    1  Bro,  Vha,   Rtp     574,       CrcujM 

\  *    (2)  Fide  Brenon  v.  Barkham,    I   Cox^s     v.  Lo^uhi,  4  Br^,  Cha.  Rtp,  157. 
|j^.  IF^  653.  aoie  I,     Attornej  General  v. 
L  O  4  AnJ 
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The  DftArzti'  And  in  confciquence  of  this  opinion,  his  Lordfhip  ord 
v?DA^it*  Matter  to  compute  intcreft  upon  the  liquidated  fum  rcpo 
by  the  report  of  the*  13th  of  Jpri!^  I7»3>  for  ^^  arrear 
annuity  jjiven  hy  the  will  of  Sir  IVti/iam  Boreman  to  Jo. 
many  at  the  rate  of  5  /.  per  rait,  per  ami,  from  the  2 1  ft 
17 13,  and  thnt /tich  interejl  be  added  to  the  principal 
ported  due  for  the  arrears  of  the  faid  annuity. 


Cafe  160.   Attorney  General  verfus  Davy^  in  the  Vacation  of  Trin 

1741. 

8.C.citediV€r.  \7^  ING  Edward  the  Sixth,  by  charter,  incorporate! 
**'*  .    J\u  P^'rfons  by  name,  to  eleft  a  chaplain  for  the  cli 

numbe/arc  in*!"  Kirtcn^  in  LincoUiJhire^  and  by  another  claufc  three  of  th 
corporatei,  a  were  to  chufe  a  chaplain  to  ofHciate  in  the  church  of  i 
ma>r  part^of ^  within  the  parifli  of  Kirton^  with  the  confent  and  app 
co^ratt  a£i,     of  the  major  part  of  the  inhabitants  of  Sandfcrd. 

though  nothing 

be  mentioned  in  ihc  charter. 

Upon  a  late  vacancy,  two  of  the  three  chofe  a  chaphi 
the  confent  of  the  major  part  of  the  inhabitants  of  Sand^ 
third  di (Tented ;  and  the  queftion  was.  Whether  tliis  w; 
choice. 

Loud  Chancellor, 

It  cannot  be  difputed,  that  wherever  a  certain  numbc 
corporated,  a  major  part  of  them  may  do  any  corporate 
if  all  are  fummoned,  and  part  appear,  a  major  part  of  ti 
appear  may  do  a  corporate  aft,  though  nothing  be  men 
the  charter  of  the  major  part. 
ItisnotnccefTary  This  is  the  common  conftruftion  of  charters,  and 
that cvc^  cor-    opinion  that  the  three  are  a  corporation  for  the  purpofe 

rotate  a«  ihould     *.,  jii  •'^  ri  ^     t 

U  under  the  fcai  appointed,  and  that  the  major  part  of  them  may  do  ar 
of  the  cbrpora-  rate  acl ;  this  was  a  corporate  aft,  and  the  choice  too  ' 
firmed,  and  confcqucntly  not  neccflary  that  all  the  tint 
join ;  but  if  the  adl  to  be  done  by  a  felcft  number  of  tl 
liad  been  by  a  different  charter,  it  would  have  been  ot 
it  is  not  neceiTary  that  every  corporate  aft  fliould  be  u 
feal  of  the  corporation,  nor  did  this  need  the  coi 
fcal(i). 

(l)  nje  Attorney  Ger.cral  v.  Scot,   l  rcf.  415.  Jml.Sz. 


[  213  ]  '  Taylor  ytrtus  Ji/en J  OBober  ig^   1 741. 

Cafe  170, 
A  wife,  who  was     A     Motion  was  made  for  ah  injtinftion  to  rc(!rair 
aiijrxecuirix,         /A     fendant  from  gettinvr  in  the  ullets  of  her  tcftator, 
^eulng  in  the     a  receiver  to  be  appointed. 

.«(rctsof  a  tefta- 
tt»r»  her  huiband  bc:n£  in  the  iP'tfi  Jfta'ks,  and  not  amenable  to  the  procefs  of  thli  cQsrt* 


llOQ« 


in  the  Time  of  Lord  Chancellor  Hardwicu*  2ij 

The  teftator  made  the  defendant,  who  was  a  feme  covert,  .  Tatioe  t. 
his  executrix,  the  hu(band  being  then  in  England -j  but,  at  the       Alixw. 
death  of  the  teftator,  the  defendant's  hufband  was  in  the  fTeft 
Indies* 

An  affidavit  was  read  on  the  part  of  the  plaintiff,  in  which  the 
deponent  fwears,  that  he  has  heard  and  believes  the  hufband  of 
the  executrix  is  in  very  indifferent  circumftances,  and  not  a 
rcfponfible  perfon, 

The  defendant,  in  her  affidavit,  admits  her  hufband  may 
owe  debts  to  tradefmen,  but,  in  other  refpe£ts,  is  not  in  bad 
circumftances. 

Lord  Chancellor, 

There  are  feveral  inftances  where  this  court  have  interpofed 
to  prevent  an  executor  from  getting  affets  of  a  teftator  into  his 
hands  upon  particular  circumftances ;  and  this  is  one  of  thefe  * 
cafes ;  for  the  hufband  being  in  the  Wejt  Indies^  and  not  ame- 
nable to  the  procefs  of  this  court,  the  plaintiff  can  have  no  re- 
medy, if  the  executrix  fhould  wafte  the  affets,  or  refufe  to  pay, 
becaufc  the  hufband  mult  be  joined-  in  the  aftion. 

The  affidavit,  befides,  on   the  part  of  the  plaintiff,  is  very  A  receiver  ap. 

fufficient  to  induce  this  court  to  appoint  a  receiver,  who  may  {^'"^g^^**^i*** 

collecl  in  the  afftts  of  the  teftator,  and  who  likewife  may  be  bring  aaioos  in 

empowered  to  bring  aftions  in  the  name  of  the  executrix  for  *!»«  name  of  an 

recovery  of  debts  due  to  teftator's  eftate ;  but  then  the  receiver  gj^^^ffcuri^*^ 

mud  give  fufficient  fecurity  to  indemnify  the  executrix  and  her  indemnify  dhe 

hufband  on  account  of  fuch  actions  broueht ;  and  gave  directions  «««cutrix  <m 

,.      ,     ,    V  o      »  o  account  of  fucii 

accordingly  (I).  ^aioni. 

[\)  Reg,  Lib,  B.  1 741.  fol.  27.  See  Hathon:ihu:aitty,  RuJJelh  ante  126. 


^'-r  William  Stafihope  verfus  Roberts^  Executor  of  Spinh^  OElober     C  ^^4  3 
29,  1 741.  Cafe  171. 

A  Bill  was  brought  to  fet  afide  an  annuity  granted  by  the  Counfel  htve  t 
plaintiff  to  Spiuksy  upon  a  fuggcftion  of  its  being  obtained  "S**^  ^  drafbif 
^jf  fraud,  extortion,  tf^c.  and  to  dil'cover  the  real  confidcration  5oV to^debOa 
given  by  SpifJts  for  the  annuity,  and  that  the  draft  of  the  annul-  ^«m>  where 
y>  fuggetted  to  be  in  the  hands  of  the  defendant,  might  be  pro-  t^^^^ClTt^ 
<»uced  at  tlie  hearing.  from  ihcTnVpec- 

The  defendant  is  the  executor  of  SpiniSf  and  a  gentleman  at  tionofthcm. 
Ac  bar,  and  was  the  counfel  who  drew  the  draft  of  the  ^n- yA.'</i'^y^*  ^-r^^ 
"^ity,  and  who  admits,  by  his  anfwer,  he  had  it  in  his  cuftody,    .^      ^*^'     '  / 
^"^fubmits  to  produce  it  as  the  Court  (hall  dirc£t,  and  does  not'  V'w^^    '*^j^ 
Jimfton  any  privilege  as  a  counfel.  'J^/,     -^ ' 

The  motion  was  to  produce  the  draft  upon  oath  before  li  ^'^f^^ -^^^i^^. 
Matter,  or  to  leave  it  with  tlie  defendant's  clerk  in  court  for  the  '^f^-  /^^t^f^^^^  ^ 
K^eaion  of  the  plaintiiF.  ^.^,,^^'^7^^ 


Lord  Chancellor,  y,      >^?^- 

Two  objeftions  have  been  made  to  this  motion,  //^^.^'^ 

-^'^j   To  the  nature  of  the  cafe.  ' 

&^wi//j,  With  refpefl  to  the  merits  of  tlie  .cafe. 

As 
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Stakkofet,        As  to  the  nature  of  the  cafe,  it  was  /aid,  that  a  counfel  is 

oBt»T«.     privileged  fo  as  not  to  be  obliged  to  produce  a  draft,  bccaufe  it  is 

^^!$J^T^  ^wn  property,  and  he  has  a  right  to  keep  it ;  but  in  this  cafe 

^    *  /J^^^f^^^"'^-  Roberts  is  a  party  concerned  in  intercll,  which  differs  it 

^^^     1^-4^  irom  tlie  common  cafe  of  a  counfel ;  he  is  executor,  of  the  an- 

fjg^^^f^  nuitant,  and  (lands  in  his  place,  and,  by  his  anfwer,  has  fub- 

r  '       mittcd  to  produce  the  draft  as  the  Court  Ihall  direft  \  and  every 

boiiy  knows  fuch  a  fubmifhon  will  oblige  him  to  do  it  even  bc- 

bcfore  the  hearing,  if  the  court  fliall  think  it  necelTary. 

Counfcllors  have  a  right  to  drafts,  to  make  ufe  of  them  a$ 

precedents  only,    but  not  to  detain  them,    when  cither  pany 

concerned  nuy  have  any  benefit  arifing  from  an  infpectionof 

them. 

A  demurrer  to      There  was  a  ftrongcr  cafe  in  Lord  Chancellor  King^s  time, 

covclfoV;^c.fil^"  "PO"  ^  '^'^1  brought,  amoi^g  feveral  other  tilings,   for  a  dif. 

vhichthpaefci.-  covcry  of  the  cafe,  which  the  defendant  had  dated  to  his  own 

danthad  ft.ited     »eounfcl  for  an  opinion,  and  alfofor  a  difcovery  of  the  fcvera! 

to  his  owncc^un-  /•    ^  •        i  •     *t  r 

ftl  for  an  opinion,  ^^^^f  contamcd  m  the  Ciiie. 
ever-ruled.  The  (IcfcndaMt  demurred  to  fuch  difcovery. 

t  *2i5  j  Which  demurrer  Lord  Chancellor  King  over-ruled;  and; 
upon  an  appeal  to  rjie  Iloufe  of  Lords,  the  order  of  the  Chancel- 
lor for  over -ruling  the  demurrer  was  ufRrmed. 

As  to  the  mcriis  of  the  cafe,  I  do  not  find  any  particular  cir- 
cumiVaiice  to  (liew  it  would  be  any  ways  prejudicial  to  Mr.  Ro' 
hiTts  to  produce  tlie  draft. 

His  liOrdlhip  ordered  the  draft  to  be  left  with  the  defend 
ant's  clerk  in  court,  but  not  upon  oath,  to  be  infpecled  by  di< 
plaintiff. 

Cafe    172.  Farnlam  xcx^xxs  PhlHipSy  QcIohT  2^^   I74I« 

S.C.  poft.  523.      ^  7?.  a  freeman  of  London^  having  a  wife  and  fix  children 
VThcrc,  after  by  his  will  givcs  his  wife  her  widow's  chamber,  and  th 

making  a  will,  third  of  his  cUate,  which  (lie  was  intitled  to  by  the  cuftom  e 
]!'^1i\^r^'''''''''>  and  to  his  fix  children  one  other  third,  which  the 
portion,  as  great  wcrc  iiuitlcd  to  by  virtue  of  the  cullom  of  Lcnd&n ;  and  as  to  ih 
orfcrcaurthaii  third,  he  had  a  power  to  difpofe  of,  he  directed  a  debt  of  on 
proviS  h'ts""^  hundred  pounds  to  be  paid  out  of  it,  and  the  refiduc  to  be  equal! 
•Uvayiboenhcld  divided  among  his  wife  and  children. 
ail  adcinptioM ; 

but  when  thcdcvife  has  been  of  a  refidue,  no  iaft-ncc  where  a  fubfcqucnt  portion  ha3  been  held  to 
an  iideaiptiou. 

After  making  Ins  will,  he  married  one  of  his  daughters  to  * 
plaintiii*,  ami  gave  her  one  thoufaiid  pounds,  which,  in  the  m' 
riage-artieles,  was  called  her  portion  or  provihon  ;  and  A* 
being  now  dead,  this  bill  was  brought  by  die  huiband  and  -^ 
for  their  fcventh  part  of  their  teftamentary  third.  For  the  \ 
fendants,  the  other  children,  it  was  infilled,  that  the  port' 
was  a  fatisfaclion  for  the  whole,  and  that  as  they  did  not  O^ 
to  bring  the  thoufand  pounds  into  hotchpot,  to  make  all 
children  equal,  they  ou^ht  not  to  claim  this  thoufand  poa' 


in  the  Time  of  Lord  Chancellor  Hardavicke.  ay; 

(.which  was  more  than  their  (hare  of  the  teftamcntary  third,  the    Jainhamt. 
vrholc  cftatc  being  but  ten   thoufand  five   hundred  pounds)  and       i*»miFi. 
the  fcarc  of   the  teftamcntary  part  too,  by  which  they  would         (A    ^^.^^.y 
have  two  hundred  and  ninety  pounds  more  than  the  other  chil-  ''   X 

drcn;  that  the  will  intended  an  equality  among  all  the  childrenj  Vv^^I^xy^-*^ 
and  as  they  ref ufe  to  bring  in  this  thoufand  pounds,  they  claim  ^  ^^  ^  .j^  >- y  , 
under  the  will,  as  far   it    makes  for   them,    and   againft  the    /f  x/^  ^  * '"-' ^^  ^ 

will,  when 'it  makes   againft    tliem,    which   equity   will  not     ^,.;r^ 

pennit.  ^^ '^^^J^^ ^ 

Parol  evidence  was  offered  to  prove  that  tlie  father,  after  giv-  ^^^^  ^y*  ^  t^ 
ingthe  thoufand  pounds  portion,  had  often  declared  that  all  his  ^.  ^  <^^^<^*^ 
duldrcn  fliould  have  an  equal  fliare  of  this  cftate.  • '■ 

Lord  Chancellor,  f  216  ] 

rifl/  evidence  cannot  be  read,  being  to  explain  a  will  by  y/  ^^  x 

matter  cxtnnfic  to  ir,  which  would  vntroduce  great  uncertainty  /  .. —  ^^  '  y  ^ 
in  the  conftruftion  of  wills -,  and  therefore  fuch  evidence  has  ^  '  yy^^^r  ^^ 
often  been  rcfufed  to  be  read  (i).  C^^ 

As  to  the  cafe  itfelf,  I   cannot  make  the  childrens'  portions ""■*■       ' 

equal  by  any  rule  of  equity.  ,  ^/fU^/(r^^^*^.  ^^ 

Where  a  father,,  after  making   his  will,  advances  his  child   ^^  ;^j^^  J/d . 
with  a  portion,  as  great  or  greater  than  the  legacy  given  by  the     ^       "^^>^ 
will,  fuch  provifion  has  always  been  held  an  ademption  (2).  '--^  ^  ^       ^yrm^^ 

But  there  is  no  cafe  where  the  devife  has  been  of  a  refidue  ^y>  j^y,A^    ^^ 
(that  is  uncertain,  and  at   the  time  of  the  teftator*s  death  may  be  '^     y^    ^ 
more  or  lefs)   in  which  a  fubfequent  portion  given  has  been  held  J^ y^^^^^"^^ 
W  be  an  ademption  ;  here  this  is  not  a  devife  of  one  third,  but  ^^^ 

of  a  refidue  after  payment  of  a  dcbtcharged  on  thit  third. 

And  here  is  likewife  fomething,  to  which  this  portion  may  be 
ptopcrly  applied  as  a  fatisfa6lion,  "y/z.  the  orphanage  part. 

And  he  calls  this  a  portion  or  provifion  in  the  marriage-arti- 
des,  which  feems  as  if  he  then  confidercd  this  as  an  advance- 
ment in  his  life-time,  in  bar  of  the  cuftom. 

There  is  no  declaration  in  the  will  thac  he  intended  all  equal, 
**t  what  he  has  faid  of  equality  is  of  the  refidue,  which  is  a  part 
^Ac  cftatc  remaining,  after  what  is  given  away  in  the  tcftator's 
Sfe-dmc. 

iorrf  Hardwiche  direftcd  an  account  to  be  taken  of  the  per- 
fcml  cftate  of  the  tcftator,  Michael  Phillips^  and  alfo  of  what 
*<|uc  to  Mary  Phillips^  the  teftator's  widow,  for  her  parapher- 
j^Jia  and  widow-chamber,  which  are  to  be  paid  and  retained  by 
^9  after  the  teftator's  debts  are  paid ;  and  his  clear  perfonal 
j*^tc  to  be  divided  into  three  equal  parts,  and  one  third  part 
*^Ctcof  to  be  paid  to  the  teftator's  widow,  and  one  other  third  part 
*  ic  divided  between  and  paid  to  Michael^  Thomas^  -^'wy,  Mary^ 
^^^ah  Pb'iilipSy  the  teftator's  five  children,  the  plaintiff*,  Ann 

^i})   Vldi  RofnMll    V.    Bennett,    p^/l.  S.  C.     Jeni'ms  v.  Po^MelL  2  Fern.   115. 

*2!       77*     Jiucock  v,  FalkniT^   l  Ere.  Scotton  v.  Section,    I   Sfra.  235.      ^^if-V- 

"^^Rep^zgd,  ten  v.   Gfubb,  ante  ^U.      Tiipper  v.   ChuU - 

;    l»J  If9d\,Hurft^  2  Freem,  224.     Hale  ctofi,   fojl,  492.      On   the  general  doc- 

j^4«n^   2  Cha.  Rep,   35.     H'Jktus  v.  trine  of  faiisfaftion  fee  Bttlafo  v.  Utb* 

Pre,    Cba.    263.        Hat  top    v.  <zvtf//,  ante  I  vol.  426.  note. 
^  Pre.Cha,^^\.     tP.ir.tSi. 

II,  O  Famham 


2i6  CASES  Argued  and  Determined 

^pI**"^"  T'  Farnham^  admitting  herfclf  fully  advanced  of  her  orphai 
iLLitfl.  ^^^^  j^  Y^^^  father's  life-time  ;  and  as  to  the  remaining  third, 
ter  the  deductions  out  of  it,  according  to  the  diredlions  of 
teftator's  will,  his  Lordfliip  ordered  the  refiduc  thereof  t< 
divided  into  fevcn  parts,  and  one  feventh  thereof  to  be  pai 
the  plaintiff  i^ari/Afliw  and  his  wife,  and  the  other  fix  parts  t 
equally  divided  between  the  defendant,  the  teftator's  Widow, 
the  five  other  defendants,  her  children. 

f  ^17  ]  .  Mar/hall  yerfus  Blew^  November  'j^  I74I* 

Cafe  173. 

TEe  #i^  *  not  A  Dcvife  from  a  hufband  to  the  wife  of  the  ufe  of  all  he 
**^  °^J?"j^  JljL  ^o^d  goods,  furniture,  plate,  jewels,  linen,  Wr.  for  life 
rdcvifrof*the  widowhood,  afterwards  to  children  and  grand-children. 

•fe  ofallhoufe-  .       .     ,.  .^     ^     ..^ 

]u>ld  goods,  fiunitttre,  plate,  jeweli,  Imen,  dsc,  for  life. 

Lord  Chancellor, 

This  does  not  bar  the  wife  of  her  paraphernalia  (i). 

She  may  likewife  by  this  devife,  ufe  the  goods  in  her  ow 
^Uc*  hereto  ^^^  Other  perfon's  houfe,  alone,  or  promifcuoufly  with  0 
^'  the  go^     goods,  or  may  let  them  out  to  hire* 

any  where,  or 

«ven  to  let  them  out  to  hire. 

(l)  FuU  Snelfm  v.  C9rbet,  poft.  3  vol.  369.     Graham  v.  LondomUrryyfoft,  3  vol. ; 

Cafe  1 74.  Strachy  verfus  Francis^  November  12,  1 74 1  • 

A  reaormay  A  Jlotion  was  madc  on  behalf  of  the  plaintiff,  who  was 
fc^thT^r^^n'  /\  tron  of  the  living,  againft  the  reftor,  for  an  injunftio 
o/the  pTrfon"    ^^J  waftc  in  Cutting  down  timber  in  the  church-yard. 

21^ce!fbur«K)t  for  any  common  purpofe.  /^^-^^  ^^* J^^*  t^^r^  ^^r^^ 

^-^^^^•^^'^'"'aoRD  Chancellor,  ^ /^^  /^^    ^^//^/^ 

J  -fy^f.'^e^  S'^(P  A  rcdor  may  cut  down  timber  for  the  repairs  of  the  par 

— age-houfe,  or  the  chancel,  but  not  for  any  common  purp 

and  this  he  may  be  juftified  in  doing  under  the  ftatute  of  35  E 
Jiatm  2.  intitled  Ne  reBor  projlernat  arbores  in  Coemeterion 

If  it  is  the  cuftom  of  the  country  he  may  cut  down   an 
wood  for  any  purpofe,  but  if  he  grubs  it  up  it  is  wafte. 
He  it  intitled  to       He  may  cut   down   timber  likewife  for   repairing  any 
ill'g'blr^Md*''"  P^^^  that' belong  to  the  reftory;    and  he  is  alfo  intitl© 
out-houfes  be-    botcs  for  repairing  barns,  and  out-houfes   belonging  to  the 
longiiig  to  the     fonage. 

par  oaage.  ^^^  \njundion  was  granted  till  the  hearing  of  the  caufe  la 

the  reftor  from  cutting  down   timber,  except  in  the  parti< 
inftances  before  mentioned  (i). 

(1)  The  injanftion  was  granted  till  qoedion.     Reg,  Lib,  B.  1741.  fbl. 

the  hearing  to  rcftrain  the  redVor  from  Sec  Bradlty  v.  Sirachy,  Barn.  Cbm» 

cutting  down,  felling,  or  carrying  away  399.     Hrj^lm  v.  Featkerftwai^  %itm% 

timber  or  other  trees,  fo   as  to  commit  Rep.  55a, 
Mnjr  waAe  or  fpoil  on  (h^  prcmific)  ia 


in  die  Time  of  Lord  CkanceUor  Hardwicuu  %tt 


Lsng  rcxtns  Burton,  Nwmlber  12,  I74i«  Cafe  175. 

THE  anfwcr  to  an  original  Wll  was  reported  infufficient,  if  after  ictofi- 
the  defendant  filed  a  crofs-bill,  and  the  plaintiff  obtained  biJlfii<^apl^ 
an  order  that  the  original  bill  (hould  be  anfwered  before  he  an-  h^/^u ^^2* 
Cwcrcd  the  crofs-bill  5  the  plaintiff  too,  on  the  anfwer*s  being  it  in  materuJ 
teported  infufficient,  obtained  an  order  to  amend  his  bill,  and  fam,tnithiiiki 
the  amendments  to  be  anfwered  when  the  exceptions  were,  and  ^w«r^toSi"* 
amended  his  bill  in  feveral  material  matters.  amendment!  «t 

^famcdme 
with  the  original  billy  he  wavei  hU  priority  of  aniWer  to  tht  oti^inal  {jX» 

Mr.  Chute  moved  to  difcharge  the  order  obtained^  and  relied 
OR  the  cafe  in  2  P.  Williams  435.  Steward  and  Roe. 

Lord  Chakcelloii, 

By  the  courfe  of  the  court,  the  plaintiff,  in  the  crofs  caufe,  Where  m  bSU  ii 
annot  have  an  anfwer  till  he  has  himfelf  anfwered  the  original  ^^^^^^^^ 
bill;  but  this  is  a  privilege  the  plaintiff  in  the  original  bill  has  lie^ the pendeo- 
in  right  of  his  original  bill}  for  if  after  the  crofs-bill  is  filed  he  g"?^^^"* 
viH  amend  the  original  bill  in  material  parts,  I  do  not  think  he  ©niy^iS^  *^ 
is  intitled  to  have  an  anfwer  to  the  amendments ;  for,  as  the  bill  time  of  the 
may  be  amended  both  in  difcovery  and  relief,  the  pendcn^vof  "av**""^ 


iu!i)   jA9  lu  Liiuici  ^AtLD   YTiit^u  Ax^  aui&uu^u,    1*  uuiv  iFOm  th€  timC        \^^<^ 

«f  the  amendment.  ''T^?^ 

The  prefent  cafe  goes  further  than  the  cafe  in  Mr.  Peere       4^^ 
ITtlliamj^j  Reports,  becaufe  here  the  anfwer  to  the  original  bill  it  J,^'^^  .h^^k*^ 
infufficient.  //J^ 

The  plaintiff  in  the  original  bill  infills  the  amended  bill  is  fo  ^  "  ~ 

tacked  to  the  original,  that  the  defendant  is  obliged  to  anfwer  Y^^^^ 
both;  but  I  am  of  opinion  he  is  not  intitled  to  fuch  an  anfwer,  .//a*^ 
ind  it  might  tend  to  great  delay  if  he  was.  ,^  ^/^jtu  ^^^^ 

The  grounds  of  the  order  for  anfwering  the  amended  bill  are, 

that  by  this' means  the  plaintiff  faves  expence,  and  l)as  an  an- 
fwer the  fooner  j  for  if  it  was  not  an  infufficient  anfwer,  he 
malt  have  new  procefs  to  compel  an  anfwer  to  the  amendments, 
but  in  the  prefent  cafe  he  may  take  up  the  old  procefs. 

But  this  is  no  reafon  for  gaining  priority  of  fuit ;  for  if  he 
chinks  fit  to  compel  an  anfwer  to  the  amendments,  at  the  fame 
time  with  the  original  bill,  he  waves  his  priority  of  anfwer  to 
^  original  biilv  and  there  is  no  inconvenience  in  this,  be- 
caafc  the  Court  can  give  time  generally  to  anfwer  the  crofs- 
WL 

Mr.  Clarl^  counfel  for  the  plaintiff  in  the  original  bill,  faid,     [  219  ] 
if  we  pray  time,  we  (hall  have  an  injun&ion  againfl  us. 

Lard  Chancellor  made  anfwer,  I  cannot  help  that,  you  have 
kft  jour  priority.     His  Lordlhip  difcharged  the  order  {7). 

(I)  See  am  v.  Frederick,  i  P.  JV.         (2)  Reg.  Lib.  B.  1741.  fol.  g. 
«W.    Steward  v.    Roe,    2  P.  W.  435. 
*«friy  T.  Darltj^  pofi.  3  vol.  724. 
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Cafe  176.  Philpot  verfus  Hoare  and  RohlttfoUy  November  26,   17 

S.C.Amb.480.  A  Leafe  was  made  by  the  plaintiff  for  eleven  years,  ; 
yean  at  140/.  ^  J^  rent  of  140/.  m  1738,  knee  covenanted  for  him 
ycnt>,  who  hid  exccutors  and  adminiftrators,  that  he,  his  occcutors  an 
Wmfetf  "*^his  "^  niflratois,  but  does  not  mentions  ajftgnsy  will  not,  wit> 
executors  and  cxprt^fs  confcnt  of  the  leflbr,  affign  over  the  leafe,  an 
adminiftrajtorj,  wards  becomcs  a  bankrupt  \  the  defendant  was  chofen 
that  he  would*  undcr  the  commiffion,  and  enters  on  this  farm,  being 
not,  without  the  larljr  afTigned  to  her  as  part  of  the  bankrupt's  eftate, 
leflbr's  conicnt,  j}^g  ^^op  and  the  ftock,  and.  pays  the  Michaelmas  ren 

•ffign  over  the  11^11/-  1  ^   ^       ^  t 

leafe,  becomes  a  ^"d  the  day  bcfore  the  next  rent-day,    viz.  on  the 
Iwnkriipt;  the     Marchy   1740,  having  received  but  a  little  profit  from  l 

l^r^tc^'Z'.  f°^  ^^^>5  ^^^^  y^^'"'  •^^"s  ^''^^  ^^«  ^^^f^  ^^  ^^^^  defendant 
iici  thcconunif-/?//,  fubjctt  to  the  rcnts  and  covenants  in  the  leafc. 

fion  enters  on 

the  farm,  fells  off  the  crop  and  (lock,  pays  the  Afichaelmas  rent  17 30,  and  the  diy  before  the 
tlay  aifigns  over  the  Icafc  to  Robhfon.  The  bill  is  brought  to  cbligc  Mrs.  liQuie  tu  ktt-p  the  1 
tlw  term.  It  appearing  in  proof  ihat  Rcb'wfcn  never  ploughed  or  fowcd  the  land,  never  rcfi« 
farm,  but  occupied  it  rather  as  an  agent.  Lord  Hardtukke  keid  It  to  be  a  fraudulent  tranjaft 
Mrt  Heart  and  Robinpn^  and  dtirted  her  to  anj-wer  the  rent  to  the  timty  and  the  njpgiment  to  Lt\ 

The  bill  is  brought  to  prevent  the  aflignec  of  bankru 
affigning  the  Icafe,  and  to  oblige  her  to  keep  it  du: 
term. 

Lord  Chancellor, 

I  am  clearly  of  opinion  the  defendant  fhall  anfwer 
half-year*s  rent  due  at  I.atly-dny  1740,  the  day  after  th 
ment,  on  account  of  the  profits,  upon  the  autiiority  of 
in  I  Vent,  165.  Treacle  v.  Coke  *  (i). 

As  to  the  accruing  rcnts  it  is  a  point  of  more  difiici 
tlic  covenant  in  this  leafc  not  to  ajftgu^  does  not  run  ^ 
land  to  the  aflignce,  bccaufe  ajftgnees  are  not  bound  by  : 
tlie  covenant  (2). 


•  In  that  cafe  an  aflignce  of  a  leafe  rendrlng  rent,  hiving  enjoyed  tl 
yearly  alfigned  over ;  the  hill  was  to  call  him  to  an  account  for  the  rent  for 
and  Lord  Keeper  hlld  he  was  liable  in  equity  tor  the  rent  during  the  lime 
the  land. 

N.B.  The  cour.fel  allcdgcd  there  were  20  precedents ;  and  Lord  Kc 
faid,  if  there  hi'.d  not  been  one,  he  ihould  not  have  doubted  to  have  made 
in  ihis  cafe.     £.  T.  1683. 

(i)  Vide   Valliant  v.   Dodcmcde^   fcft.  can  never  be  confidered  as  a  J 

c^6.  under   the   provifo  or  covenao 

(2)  Notwithftanding  the  doubt  enter-  affign  :  for  if  fu.h  a«Sl  of  veiling 

taiacd  in  the  cafe  of  Stanlyoj-e  v.  Sie^gs^  confidered  as  a  breach,  the  le; 

.  cited  in  DougL  176.  n.  20.     2  Term  Rep.  in  fadt,  determine  by  the  deal 

134.  140.  1  think  the  cafes  will  warrant  leflee ;  which  could  never  be  ll 

ijthe  following  obfervations  with  rcfped  tion  of  the  parties  (unlefs  fo  fi 

Ij  provifoes  and  covenants  not  to  alfign  expreiTcd;)   efpccially  as  r}ic  ha 

yk  Ithout  the   confent   of  the  IcflVir.      It  the  \td(c  generally  limits  it  to  t 

is  .*ms  fettled,  that  the  mere  actor  a  leafe  his  executcrs,   adminifiratifrSt  an 

VC  'ting  in  an  aflignce  by  operation  cf  law,  Vide^Payty  v.  Harhcrl  Dyer  45.  ^- , 

(fuch  &s  cxccutois,  adminiilraiors,  ^V.)  65.  ^.  pi,  3,  Crufocw,  Rt^gfy,  3  / 


•n    the  Time  of  Lord  Chancellor  Haildwicici* 


229 


)venants  which  run  with  the  land  will  bind  the  affigncc,     P«ilpot  t. 

not  fay  this  is  fuch  a  covenant.  Hoae^. 

:fcndant  Rchlrfm^  not  producing  the  affignmcnt  fliews 

id  makes  it  very  fufpicious  there  is  no  ailipimcnt;  yet 

aintifF  had  accepted  any  rent  from  Robhifonj  it  would 

nd  him  to  accept  him  as  tenant.  ^,   ^ ^ 

ife  of  landlords  is  of  very  j;reat  confequence^  a!id  if  fueh  y^y 

ance  is  allowed  to  prevail,  efpeciuiiy  near  liiis  town, '^ 

are  in  a  very  bad  condition  in  regard  to  covenants  in  .^..y^^^^-x^ 


^^ 


cars  in  proof,  that  the  defendant,  Mrs,  Hcare^,  knew 

to  be  infclvent;    he  is   mifrcprefenicd  in   the  aihgn-         ^  ^ 

r  he  is  called  of  JVarhurtofiy  in  LincAjzpirc^  grazier,  at  ^ /^^y' 

\  time  he  lived  at  JVef.m'mJler.     He  never  ploughed  or  «-^4* 

e  land,  never  refidcd  on  the  farm,  but  occupied  it  ra- 

an   agent;  nor  do  I  believe  he  ever  had  the  affi^^nmcnt 

nds :  taking  thcfe  circumllances  together,  it  looks  like 

ve  affignment.     Therefore  1  lliall  decree  Mrs.  Hoare^ 

ndant,  to  anfwcr  the  rent  to  tliis  time,  as  it  is  a  frau- 

anfaction,  and  likewife  the  affignment  itfelf  to  be  fet 

ordfliip  dirc£tcd,  at  fir  ft,  an  aflion  to  be  brought  in  a 
damnificatitSy  againft  the  defendant,  Mrs.  HoarCy  for  re- 
he  ftover  from  off  the  farm  :  an  aQion  of  covenant  he 
Id  not  lie,  as  there  is  no  privity  between  the  defendant 
leflbr :  but  in  order  to  prevent  any  further  litigation,  hi« 
)  propofed,  that  in  confideration  of  paying  the  plaintiff 
mt  which  is  due,  the  leafe  for  the  refidue  of  the  term 
>e  void,  and  the  plaintiff  take  the  farm  into  his  own 
^'hich  the  parties  agreed  to  accordingly. 


S.  The  real  qacftion,  in  thefe 
Dears  to  be,  Whether  the  alienation 
v^nrt  by  operation  of  law,  can  be 
I  forfeiture  ?  And  that  depends 
!  following  diftindions.^ift.  If 
(lant  or  provifo  exiends  to  the 
>,  then  an  aflignee,  by  law,  is 
in  ity  and  he  may  adign  without 
J  a  forfeiture,  /^yrr  65.  h,  //.  8« 
rdivft,  1  Cha.  Rep,  1 70.  Sters 
fej.  junr.  295.  2nd!y,  If  it 
to  the  Icflce,  his  executors  iir\^  ad- 
rs^  then  all  of  them  are  bound 
^o^v.  Harri/ofi,  2  Tenn  Rep.  425. 
li  refpefl  to  this  lad  rule,  as  tiic 
t  or  provifo  docs  not  extend  to 
e,  hie  executors^  adminiilrators, 
ff,  ailignees,  under  a  commtilion 
:ruptcy,  are  not  bound  by  it. 
t.  HMre,  fvpra .  Goring  v.  ^f^ar- 
Cf.  Ab,  100.  pL  3.  which  latter 


cafe  I  have  examined  with  the  Regifler's 
book,  and  i  find  it  corrcd.  Re?.  Ub, 
A.  I72i|.  fol.  145.  3dly,  Tut  if  the  co- 
venant or  provifo  exprefily  names  the 
leflcc  and  his  eiffignst  then  it  fcems,  from 
the  words  of  Lord  Hirthvieke  in  the 
above  cafe  of  F/jilpst  v.  Hjnrr,  nnd  from 
the  determination  in  Sir  H'Ja.iki  Moore^% 
cafe,  C/-(7.£/.'s.  26.  thit /?// ntlignceji  by 
operation  of  law  are  wiihin  it.  Note^ 
\i  is  faid  the  difiicuhy  in  Sta:ihof.e  v. 
Ske^^s  arofe  upon  ihe  doubt,  whether  a 
claul'c  of  reflraint  could  operate  upon  ex- 
ecutors fo  as  to  prevent  them  from  af- 
figning  land,  Vv'hich  was  cxprcfsly  leafed 
to  the  original  tenant,  and  his  execktofSj 
eo  fiorfiiiie^  uhen  that  was  the  only  means 
by  which  ihcy  CiuIJ  exTcifc  their  truil. 
2  Term  Rip.  138.  [Jilt  thnt  d:riicu!iy 
feems  to  have  bein  dene  away  by  the 
above  noticed  c;.lc  Oi  Roi  v.  Humjlm. 


2ao  'CASES  Argued  and  Determined 


Cafe  177.  Bttffar  verfus  Bradford^  November  27,    1 741. 

S.  c.  cited        ^TT^  HIS  cafe  arofe  upon  the  words  and  conftruftion  of  th 
Ateftitofhavin       ^     following  will : 

<liyidcd*hi8*pcr?       "  ^^  ^o  my  houfhould  goods,  plate,  l^c.  I  give  one  moiety  t 

fonal  cftatc  into  "  my  fiftcf,  Mary  Bradford^  the  value  of  the  other  half  to  b 

SS' wtt^to^his  "  P^^ced  to  the  account  of  my  perFonal  cftate,  yet  fo  ncvci 

TAtzzBufar^and  "  thclcfs  that  (he  (hall  have  the  ufe  of  the  whole  fo  long  a 

ibe  cbildren  born  «  fte  coutiuues  a  widow ;  all  the  reft  and  remainder  of  m 

&ftVas'b^n  **  ^^^^^  ^o  ^^  valued;    and   to   prevent   difputes,    the  whol 

afterthewiUwas  **  •amount  of  the  value  of  the  faid  eftates,  whether  real  or  pci 

5^'  ^^  ?*"•  "  fonal,  to  be  divided  into  eight  parts,  whereof  I  give  the  u( 

the  teftatoM"      **  ^^  ^^^  wholc  to  my  fiftcr,  Mary  Bradford^  for  her  fuppoi 

li/c-cimt  J  tbis    *«  and  maintenance  during  the  time  (he  fhall  remain  a  widov 

£nwra/tf^>^/f^  n  ja„^  wafte,  fo  as  the  fame  be  divided  on  her  marriage;  tw 

not  take Mn^ate^  "  8ths  to  hcrfclf,  two  Other  parts  thereof  to  her  daughter,  m 

uil,  but  as  a       ««  niccc  Afiu^  and  the  remaining  four  parts  to  my  niece  Btiffar^  an 

^lb!tU^\ffTa^  "  '*^  children  born  of  her  body ;  but  in  cafe  my  fifter  remain 

^ifre  is  dead,  be  "  widow,  and  her  daughter  j^nn  marry  with  her  approbatior 

takes  the ^boie by  u  (hat  then  her  faid  daughter  fliall  have  one  8th  part  of  her  foi 

r"*'         1    **  tune,  but  no  more,  during  her  mother's  life,  until  her  faid  modie 

*•     ^^^^^Jj/"  fliould  marry ;  and  for  the  other  8th  part,  which  will  mak 

^jj^^^^^^    ^     c«  up  a  quarter  (hare,  I  leave  the  valuation 'and  eftimation  of  th 

Ai ^J^  '  **  f^i^  eftates  to  be  made  by  my  fifter,  and  nephew  JohnBuffat 

^^-A--'^         .     <*  to  be  divided  by  them  ;  but  in  fuch  manner,  that  if  any  pai 

4/r  v^^"^'      li  (hall  be  thought  too  highly  valued,  that  then  fuch  part  ftiall 

't^^<^_.  y^'        "  when  the  time  of  pofl'elRon  comes,  go  to  Mrs.  Buffarzn^  he 

v^^,^^^^      •*  children,  becaufe  they  will  have  then  four  of  the  eight  parti 

Thus  1  have,  as  equally  as  I  thought  reafonable,  divided  m 

eftate  for  my  fifter  during  her  life,  in  cafe  ftic  (hall  remain 

widow,  without  being  accountable  10  any  for  the  income  o 

profits  thereof,  that  (he,  at  her  death,  may  be  able  to  giv 

^Ax^  ^  ./^ip*-'^  '     •*  good  legacies  to  fuch  of  her  children  as  fliall  pleafe  her  bed 

U£^vJf*^^'^^^  "  I  leave  alfo  to  John  Biiffar  and  his   wife,    my  nephew  an 

ni.-ce,    and    to   their    children,    for    mourning   40/.   and  • 

appoint  my  fifter,  Mary  Bradford^  and  John  Bitffar^  exec* 

tors." 

The  bill  was  brought  to  have  the  perfonal  eftate  of  the  tcft 
tor  fecurcd,  and  the  deeds  and  writings. 
Lord  Chancellor, 

The  queftion  is,  What  cftatc  the  teftator's  niece  Buffar  ai 
y  ^5/^^^*^,-  S::^-^  her  children  take  ? 

__- —  She  had  no  child  at  the  time  the  will  was  made,  but  the  pla^ 

tift' was  born  aftervvards  in  the  life-time  of  the  tellator ;  the  tt 
tlier  of  the  plaiiuifTdics  in  the  tiftator's  life-time. 

It  was  infiftcd,  on  the  part  of  the  defendant,  Mary  Bradfb^* 
who  had  the  eftate  for  life,  and  who  is  llkcwife  heir  at  1^ 
that  it  is  a  lapfed  devlfe,  for  that  the  plaintifl''s  mother  took 
cftate-tail,  and  that  her  children  are  words  of  limitation,  and 
of  purchafe,  where  the  devifee  has  none  at  the  time  of  the 
vifc  made ;  and  therefore,  as  the  plaintiff's  mother  died  bc^ 
( 1 )  bee  cLc  cafes  cited  in  the  noie  co  0-juen  v.  Oaitti,  ante  i  vol*  %r 


in  the  Time  of  Lord  Chancellor  Hardwxcke.  aiz 

tator,  no  cftatc  vefted  in  her,  and  confequently  it  is  a  BuffaAv. 
legacy  j  and  for  an  authority  her  counfel  relied  on  Wi/d^9  B»ADrot%» 
I  Q?.  17. 

the  other  hand  it  mud  be  allowed,  ^that  children  in  their  children  are 
import  arc  words  of  purchafe,  and  not  of  limitation,  words  of  pur- 
it  is  to  comply  with  the  intention  of  a  teftator,  where  the  nmitedwi  °^^ 
cannot  take  cffcfk  in  any  other  way :  but  fuppofe  a  devife  ceptitistocom- 
yf.  and  after  his  death  to  his  children,  here  it  is  a  word  ply /^^atcfta- 

1    l>  Cor  s  intention> 

naie.  ^  ^  and  it  can  tak« 

IS  been  admitted  very  candidly  by  the  counfel,  that  as  to  cffca  no  other 
fonal  eftate,  the  children,  though  born  after  the  making  ^'y*  ^        ^/ 
«rill,  mull  take  equally  with  the  mother  as  joint-tenants  |      ^  T^y 
vcr  a  man  gives  perfonal  eftate  to  A.  and  her  children^  y^^^^  ^'^^    .  ^ 
true  the  word  children  to  be  a  woid  of  limitation, . and  A ,  ^HUf/c^'y^ 
purchafe,  would  be  a  ftrain.ed  and  remote  conftruftion^  ^        ^^2^  ^^ 
uld  defeat  the  children  intirely,  and  the  firft  taker  would       -_^I--«2---— "*^ 
11.     Vidi  Co9k  V.  Cook^  2  Vern.  545.  and  Forth  and  Qjap^ 
djudged  on  the  fame  words  in  Lord  Macclesfield^^  time, 

the  time  of  pqileflion  in  the  prefent  cafe,  which  takes  it 
the  reafoniug  in  Wild's  cafe  \  for  here  Mrs.  Buffar  and 
Idren  are  to  have  four  eights,  and  are  to  taKb  at  the  fame 
joint-tenants.  '         *» 

will,  in  this  cafe,  confines  it  to  fuch  children  as  (hould 
1  in  the  life-time  of  the  teftator,  and  therefore  is  not 
o  the  objeftion  made  by  the  defendant's  counfel,  that 
nainder  muft  divide  and  fplit  as  in  common  marriage 
:nts,  where  there  is  an  i^ftate-tail  to  daughters,  and  one 

in  the  life-time  of  the  father,   and  another  after  his 

Vide  the  cafe  of  Stephens  w.  Stephens^  Caf.  in  Eq.  in  Lord 
me,  228. 

plaintiff,  being  bom  ih  the  life-time  of  the  teftator, 

have  taken  with  his  mother  as  joint- tenants,    if  ftie 

ed ;  as  (he  is  dead,  he  {hall  take  the  whole  by  way  of  re* 

nr.  ^ 

othe  other  point,  whether  a  legacy  given  to  one  of  the  where  there  ar* 

)rs  for  mourning   for  himfelf,    his  wife  and   children,  two  executors, 

exclude  him  from  th«  refidue,   I  fhould  think  it  very  ^f^^t^lfe^f^ 
>do  it,  even  fuppofing  him  fole  executor;  but  as  there  mourning  for 
0  in  this  will  and  a  legacy  to  one,  both  (hall  take  the  fur-  ^^T^hl^r-n"**^ 
equally,   and  the  executor  notwithftanding  his  legacy  of  Aaii hlvc^a"* 
or  mourning  for  himfelf,  his  wife  and  children,  is  not  ex-  moiety  of  the  rc- 


fidue  nor>vitil- 
Ikandlng. 


(1)  Brajbridge  v.  IFoddrofe,  ante  68. 


•^.n. 


223  CASES  Afgucd  and  Dctermint d 

Cafe  178.    Rgevi  mnd  others  Tcrfua  The  Attorney  General f   November  27, 

1741. 

S.  c.  cited  jr^^  HAM  being  feifed  in  fee  of  the  eftate  In  queftioni  \f\ 
FTTed^^fceof  ^^  ^^^^  dcvifcd  it  to  his  wifc  foT  life,  and  after  her  death 
the  etbte"in  ^o  One  Hacm^  to  fell,  and  out  of  the  profits  arifing  from  thi 
queftioDydeTifed  fale  of  the  eftate,  in  the  iirft  place  to  pay  ibme  legacies,  aiu 
lifT  wd'^ftef*'  *^^^^  ^^^^  ^^  legacies  paid,  to  difpofe  of  the  refidnc  to  dv 

herd  athytoone  plaintiuS* 

JidKotif  to  felly 

and,  in  the  firft  pUce,  to  pay  debts  and  legacies,  and  the  refidoe  to  the  pkintiffs.    HatMr,  who  hil 

bare  power,  is  dead,  and,  for  want  of  heirs  to  F.  the  eftate  Is  eicheatcd  to  the  csewn.    Tht  kiH  m 

brnugbt  agoAnh  the  Jttormy  GtMral  m  btbalfoftbt  croWB,  to  bmn  the  wili  dt^il^f^i  nd  ^ma  JiU\  A 

Court  of  Exchequer  might  do  thiSf  4S  it  is  0  court  ofrtwtut^  hut  it  eanmt  ht  atcnodbere,  aulthtr^fonlM 

Chanctilor  dtjmjffed  the  hiU* 

''  //  ^/^  ' 

^JftJ'  ^  A^        ^'^*  Haeon^  who  had  a  bare  power,  and  not  coupled  within 

w^^r-'^'/y  '     xntereft,  is  dead,  and  for  want  of  heirs  to  Fulham^  the  cftatc  i 

'    ^ ^^.,-^cfcheatcd  to  the  crown. 

i/^^  ^  ^^^/'^'*  The  bill  is  brought  by  the  rcfiduary  legatees  under  the  wi 

X  ^^^y^f// '     againft  the  Attorney  General,  who  was  made  defendant  on  be 

/   ^ /*7  half  of  the  crown,  to  have  the  will  eftablifiied  and  proved,  an 

^^^^-^  likewife  to  have  the  eftate  fold. 

y^r    y  '^^   But  here  the  dcvife  is,  after  the  death  of  the  teftator^s  wife  t 

'*^"     '  ^^'^  ^*  '^^^  fold  by  Haam^  who  had  only  a  bare  power,  and  no  intcic: 

'  .^.  ^  ^^^       in  the  eftate,  and  as  he  is  dead,  it  dies  with  him,  and  docs  m 

--^-^^^  furvive  to  any  perfon. 

^l*^  The  queftion  is.  Whether  an  eftate,  efdieated  to  the  crowi 

^^^^^/^^^y^^i,7Xi  be  affefted  with  a  truft  ?     For  this  purpofe  fee  Hard.  J!q 

'^^^^'Sr'  '^f      ^^^  Where  thete  arc  feveral  cafes  to  this  point. 

if  r*^  A^^K.      I  remember  a  cafe  in  the  Court  of  Exchequer,  when  I  ws 

counfci,  had  a  Attorney  General,  m  which  Mr.  Ltiiwicb^  the  counfel,  wj 
mortgage  in  fee  thc  plaintiflF;  his  fathcf  had  a  mortpge  in  fee  on  Shr  Willk 
iv^i!i;^'^^ate,  ^'^J^'^-^'s  cftatc,  who  Was  attainted  lor  high  treafon  on  accoui 
who  wras  attaint-  of  thc  afiaflination  plot  t  Mr.  Lutwich  brought  his  bill  to  for 
m'  Ib^p^'^cf  ^^^^^i  *"^  ^^^^  ^^^  Attorney  General  a  party :  the  Court  woa 
brough't'lils  bill  "ot  dccrcc  a  forcclofurc  againft  the  crown*  but  directed  that  d 
tofbreciofe,  and  mortgagee  (hould  hold  and  enjoy  the  mortgaged  premifles,  t 
made  the  Attor-  ^^  ^^^^^  thought  propclT  to  redeem  the  cftatc.     Fide  Pam 

ney  oenerai  a  *  trr*?       ^  ^-^  t     rr      t       ^      m    \ 

party }  thc  Court  and  Ibe  Attorney  General^  Hard.  465  ( 1  ;• 

would  not  decree 

a  foreclofure  againft  the  crovm,  but  dire^led  the  loortga^e  flioiild  hold  and  eigoy  tiU  thc  crMm  tbM|| 

proper  to  redeem  the  eftate* 

Now  I  cannot  dccrcd  the  plaintiff  here  to  hold  and  enjoy,  b 
caufe  they  are  only  to  have  certain  fums  out  of  thc  eftate,  aft 
[  224  3  debts  and  legacies  are  fatisiied*  Suppofe  the  bnd  had  bo 
feifed  and  and  put  in  charge,  can  I  make  a  decree  that  it  flu 
be  fold  ?  No,  I  cannot,  but  the  Court  of  Exchequer  may^  as 
is  a  court  of  revenue :  the  bill  muft  be  difmiflcd« 

(0  Sec  Attomty  General  v.  Di/pIeJ^Sy  2  Vef.  a86.     Burie/s  V«  ff^heetti,  tJUtt 
Ruf.  123.     MideiletQu  y.Sficer^  1  Bro.  Cka.  Re/.  20l« 


in  the  Time  of  Lord  Chancellor  HarpWicks.  724 


?tff(v//  vcrfus  Knnvler^  at  the  Rdls^  December  f.  1741.  Cafe  X79» 

UPON  the  death  of  Sir  Thtmas  Coleby^  the  plaintiff  came  Whew  a  pcrfoa 
to  Mr.  Gilbert  Knawler^  the  brother  of  the  defendant,  and  ^"^^"1^ 
told  him  that  he  was  pofitive  he  could  make  it  out,  that  he  title  of  mother 
McGUbert  Knowler^  was  the  folc  heir,  or  at  leaft  a  co-heir  of  tomcftatc,  and 
Sir  Thfmas  Cclebyy   Mr.  Gilbert  Knowler  (it  being  extremely  "/SiSY^d^S^ 
doubtful  at  that  time  who  was  heir  or  co-heir  of  Sir  Thomas  fadstaaion  for 
fiWjpJ  declined  it,  and  was  unwilling  to  engage  in  it ;  but  upon  ^  rouble,  tho* 
the  preffing  folicitations  of  the  plaintiff,  and  upon  his  offering  to  for  ^p^fe 
ddiny  the  whole  expence  of  any  fuit  that  ihould  be  commenced,  it  artfully  drawn 
Ux.GUberi  Kntnvierm^vi^A  to  the  propofal,  and  executed  the  l^^^'^'^^^ff 

|. ,,._.,         ^  ^  f^     '^        ^  It  out  of  the  fta- 

foUowing  articles  of  agreement.  tutc$  of  cham- 

perty, he  win  not 

be  intitled  to  hare  a  fpecific  petfbnnance  decreed  h^re,  but  will  bt  left  to  hia  remedy  at  law* 

"  May  the  nth,  1732,  Memorandum^  A  wager  was  made, 
•*  and  this  day  entered  into,  between  Gilbert  Kno^oler^  Efq* 
*•  and  Francis  Powell^  clerk :  the  faid  Gilbert  Kfiowler  wagers 

*  with  the  faid  Francis  Powell  4000/.  that  he  the  faid  Gilbert 
"  Knowler  is  not  heir,  co-heir,  or  one  of  the  co-heirs  of  Sit 
^  Thomas  C^leby^  late  of  Kenfwgton ;  and  the  faid  Gilbert  Knowler 
'*  dodi  bargain  and  promife,  with  and  to  the  faid  Francis  Powell^ 
^  diat  he  the*  faid  Gilbert  Kttowler^  his  heirs,  executors,  He. 
"  win  pay  to  Francis  Powell^  his  *  executors  or  adminiftrators, 
^  4000/.  fo  foon  as  it  (hall  be  proved,  that  the  faid  Gilbert 

*  Knowler  is  heir,  co-heir,  or  one  of  the  co-heirs  to  the  faid  Suf 
,  "  Thomas  Coleby  :  and  the  faid  Francis  Powell  wagers  with  the 
[  •*  (aid  Gilbert  Ktunvler  500/.  that  he  the  faid  Gilbert  Knowler  ia 

"  heir,  co-heir,  or  one  of  the  co-heirs  to  Sir  Thomas  Coleby^  de- 

*  ceafed,  and  this  day  enters  into  bond  in  the  penalty  of  \oooL 
•*  topay  the  ?oo/.  to  the  faid  Gilbert:  Item^  The  faid  Gilbert 
^Knowler  doth  promife  to  profccute   faits  both  in  law  and 

*  equity  for  recovery  of  this  claim  :  and  the  faid  Francis  Powell 

*  promifes  to  gather  neceffary  evidence  together,  in  order  to 

*  prove  the  faid  Gilbert^s  right :  liem^  It  is  alfo  agreed  between 

*  the  faid  parties,  that  if  the  value  of  the  eftate  and  rents  re- 
"  coTcred  by  the  faid  Gilbert  as  heir,  blc.  be  Icfs  than  8000/- 
**  the  bid  Gilbert  (hall  be  obliged  to  pay  the  faid  Francis  Powell 

*  one  full  half  of  the  value  of  the  eftate  fo  recovered  :  Item^  It 

*  iialfo  agreed,  that  the  faid  Prancis  Powell  tti^]l  take  his  bond 
(he  has  this  day  entered  into  to  bind  himfelf  for  payment  of 

. "  S0o/«  to  the  faid  Gilbert  Knowler  on  the  2oth  of  Det  ember  * 

>*cxt)  at  500/.  in  part  of  the  fum  of  4000/.  or  fuch  lefs  fum 
^  may  arife  from  this  wager,  according  to  the  forego- 
wg  articles,  if  the  faid  Francis  wins  the  faid  wager :  Item, 
The  faid  Francis  confents  and  agrees  >  that  the   he  faid  Gil-     -.         -  - 

*  ^t  (hall,    over    and    above    the    faid    500/,  deduct   and      '-       -^  -^ 
keep  back   out  of  the  faid   4000/.    or   fuch   lefs    fun^  as 
■hatt  or  may  arife   from   the  wager,    all   fuch   money    as 
'^  the  faid  Gilbert  fhall  have  any  ways  expended,    or  be 

Pa  *'  Uabl(^. 


aa5  CASES   Argued  and  Determined 

Powell  v.     <«  liable  to   pay  in  or  about  the   profecuting  any  fuit  or 
KNowiEt*     <c  for  recovering    this  claim  :  liem^  the  faiJ  Fraucii  conf 
" "  that  he  the   faid   Gilbert  fhall  no  olhcrwife  be  liable  t< 
**  to  the  faid  Francis  Powell  the   faid  4000/.  or  Icfs  fum, 
"  by  giving  fecurity  for  it  upon  the  faid  eftate  fo  to  be 
•*  vered ;  and  if  the  faid  Gill?t*rl,  or  his  heirs,  is  or  arc  r 
•*  to  execute  any  deed  or   writing,  whereby  to  fecure  the 
**  4000/.  or  lefs  fum,   according   to   this   agreement,  tc 
*'  hid  Franchy  or  his   executors  or   adminiftrators,  by  w; 
**  fale  or  mortgage  upon  the  faid  eftate,  or  any  fufEcient 
•*  thereof,  within  two  months  after   the  faid  Gilbert  ilia 
•*  in  quiet  poiTcflion  of  the  fame,  then  it  (hould  be  undcrfl 
**  that  the  faid  Gilbert  has   fully  performed  his  part  of 
"  agreement." 

To  which  articles  William  Knowler^  the  defendant  ii 
prefent  caufe,  was  one  of  the  witnefTes,  and  the  faid  an 
are  now  in  his  cuftody. 

Soon  after  the  execution  of  the  articles,  Gilbert  Km 
brought  a  bill  in  the  court  of  Chancery,  and  iflues  were  din 
to  try,  whether  Gilbert  Kmwler  was  heir,  or  one  of  the  co 
of  Sir  Thomas  CoUbyj  and  a  verdift  was  found  in  the  affirmj 
that  he  was  one  of  the  coheirs  ;  and  when  the  caufe  cair 
upon  the  equity  referred,  pofTeflion  of  one  third  of  the  c 
was  decreed  to  Mr.  Gilbert  Kntnvler.  In  a  (hort  time  aftc 
decree,  ejeftments  were  brought  by  one  perfon,  claiming  1 
the  fole  heir  of  Sir  Thomas  CoUby^  and  a  bill  was  preferrc 
other  perfons  againft  Gilbert  Knowler,  fctting  up  different  r 
to  the  eftate  -,  but  the  bill  was  difmiffed,  and  a  perpetual  inj 
tion  granted :  Before  a  writ  of  partition  could  be  taken  out, 
Gilbert  Knowler  died  ;  but  by  a  codicil,  dated  July  the  1 
1737,  "he  devifes  all  his  undivided  third  in  the  meflu 
/  **  lands,  ^c.    fituated  in   Middlefcx   and  Efexy  or  elfcwl 

"  (which  he,  as  one  of  the  coheirs  of  Sir  Thomas  Coleby^  1 
««  recovered),  to  his  brother  William  Knowler  the  defen 
**  in  truft,  that  he  fliall,  with  all  convenient  fpeed,  afte 
•*  faid  meffuagcs,  lands,  ilfc.  (hall  be  divided  and  allotte 
•*  to  three  equal  parts,  convey  and  aflure  in  fee-fimple 
•*  the  Reverend  Mr.  Francis  Powell^  redor  of  j/ll  Saints  ii 
•*  town  of  Coli'hfjlery  and  unto  his  heirs  and  affigns,  fuch 
•*  and  fo  much  of  my  faid  prcmifles  and  lands,  as  ftall  b 
•^  lued  at  the  fum  of  money  he  the  faid  Francis  Powell  is, 
•*  or  may  ht  intitled  unto,  by  virtue  of  a  contraft  or  agree 
**  bearing  date,  &c.  now  in  the  cuftody  or  power  of  my 
[  2*316  ]  **  brother  doftor  William  Knowler :  Item^  my  mind  and  ^ 
<*  that  my  agreement  with  the  faid  Francis  Powell  fliall  be 
**  performed  and  fatisficd  out  of  the  meffuages,  land% 
^*  lately  belonging  to  the  faid  Sir  Thomas  Coleby^  and  not  i 
«*  any  other  part  of  my  eftate  real  or  perfonal." 

After  the  faid  agreement  with  Francis  Powell  is  full] 
formed,  he  gives  to  his  fon  Gilbert  Knowler  and  hx$  hd 
the  reft  and  refidue  of  the  faid  meffuages,  landsj^  ts^r.  ancTi 
ihe  defendant  dpfkor  Knowler  and  Gilbert  Bouchery^  hUaq 
executors  tatliis  his  codicil.  "  D 


in  the  Time  of  Lord  Chancellor  Hardwickk.  ^%6 

or  Kmwler,  who  was  privy  to  the  whole  tranfa£lion  PowitLv. 
1  his  late  brother  and  Mr.  Poiuell^  with  regard  to  the  ^'*°^'-*** 
J  for  recovering  of  the  eflates  of  Sir  Thomas  CoUby^  and 
fs  likewife  to  the  articles  of  agreement  that  were  exe- 
n  purfuafice  of  this  propofal,  and  who  has  alfo  had 
1  his  cuftody  ever  fince,  refufed  to  comply  with  Mr. 
$  demands  ;  upon  his  application  to  him,  foon  after  the 
f  the  hte  Mr.  Gilbert  Knowler.  The  bill,  therefore, 
;ht  by  Mr.  Poiuell  againft  doftor  Knowler^  executor  of 
Gilbert  Knowler^  for  a  fpecific  performance  of  the  arti- 
;^afes  cited  for  the  plaintiff,  Bichley  verfus  Nenvland^  2  P. 
i82«  ^a/ verfus  Slater y  before  Lord  Chancellor  Tdlhot. 
ted  for  the  defendant.  Pool  verfus  Sacheverell^  i  P.  Wms. 
Walter  verfus  Gafcoigney  heard  in  Dom*  Proc*  1726. 
J?  verfus  Booths  May  2,   1741  ( I  )•     Proof  verfus  Hines^ 

1735.      Cnf  in  Chan,  in  Lord Tzlhot^s  time^   ill. 
>r  of  the  Rolls  :  I  fhall  give  fuch  an  opinion  as  is  agree- 
the  notion  which  I  have  of  the  cafe  at  prefent,  but  fo  as 
le  myfelf  down,  if  I  fhould  fee  any  reafon  for  varying  my 

,  as  It  appears  to  me  at  firft  fight,  the  plaintiff  is  very 
in  bringing  a  bill  for  a  fpecific  performance  of  this  agree* 
md  nothing  more  ufual  in  tliis  court  than  bills  of  fuch  a 

wrhether  he  is  intitled  to  the  relief  that  he  prays,  is  an- 
Dnfidcration,  and  that  will  depend  upon  two  queftions. 
,  Whether  thr  court  will  relieve  the  plaintiff  fingly  on  the 
tent,  exclufive  of  the  codicil. 

idly.  If  the  agreement  (hould  not  be  good  in  equity, 
T  the  plaintiff  is  entitled   to  relief  upon  the  foot  of  the 

li  regard  to  thefr/l  queftion. 

'  at  the  fetting  out  of  the  agreement  it  is  framed  in  the 
of  a  w^ager,  yet,  taking  the  whole  articles  together,  it 
:o  me  to  be  an  agreement  only  for  a  part  of  the  eftate  to 
overcd,  upon  the  events  taking  place  of  Mr,  Gilbert 
T*s  rccov<*.ring  and  being  in  poffeffion  of  the  whole  or  part 
Thomas  Coleby's  eftate,  amounting,  to  8000/.  in  value,  or 

[  far  from  thinking  the  perfon  who  drew  thefc  articles  [  227  ] 
them  in  this  manner  out  of  ignorance;  but,  on  thecon- 
ontrived  it  artfully  to  keep  them  out  of  the  ftatutes  of 
CTty:  for  though  by  way  of  wager  in  the  outfct,  yet,  in 
Krpart,  it  is  plain,  part  of  the  lands  were  intended  to  go 
i&dion  of  the  agreement,  and  the  4000/.  mentioned  in 
^nning  of  the  articles,  i^  only  intended  as  a  fecurity  for  the 
nance  of  the  agreement. 

,  without  entering  any  further  into  this  part  of  the  cafe, 
very  readily  own,  if  it  flood  only  upon  tlie  agreement, 
be  plaintiff  could  not  be  intitled  to  have  a  fpecific  per- 

(l)  Jnte  25.  27.  5.  C. 

formancc 

Pi 
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Powiti  T.    formance  in  this  court,  but  mull  have  been  left  to  his  remedy 

K1.0WI.S.      j^^j^^^ 

I  fhould  have  had  a  much  better  opinion  of  the  plaintiff,  if 
he  had  not  tied  himfelf  down  bv  bond  in  the  penalty  of  looo/* 
to  gather  evidence  in  fupport  ot  Mr.  Krwwler^s  title. 

Secmdly^  Whether  if  the  agreement  is  not  good  in  equity,  die 
plaintiff  is  not  entitled  to  relief  upon  the  foot  of  the  codioL 

And,  as  I  am  at  prefent  advifed,  I  do  think  he  is  indtkdto 
relief  under  this  head. 

The  counfel  for  the  defendant,  aware  of  the  ftrength  of  tUi 
will,  as  to  the  real  intention  of  the  teftator  to  eftabHih  the  agR^ 
menty  have  endeavoured  to  put  a  forced  conftruflion  upon  Ae 
words,  that  the  teftator  did  not  intend  abfolutely  to  confirm  and 
make  good  the  agreement,  but  has  dire£ied  only  in  what  mamxr 
he  wcmld  have  it  done,  provided  the  law  (hould  think  it  fuch  as 
agreement  as  ought  to  be  carried  into  execution. 

But  to  me  it  feems  extremely  clear,  from  the  words  of  tbe  oo* 
dicil,  that  it  was  the  teftator's  intention  the  agreement  (hoaldbe 
eftabliihed,  and  that  he  has  expreffed  himfelF  very  fully  f<^  that 
purpofe,  and  that  he  confirms  the  agreement  in  the  firft  place, 
and  then  direAs  the  manner  how  it  fliould  be  carried  into  ae-  \ 
cution. 

Hie  cafe  of /SF^^/ verfus  Slattt  comes  the  neareft  todiepre-  ■ 
fent  cafe. 

Upon  the  whole,  the  articles  of  agreement  are  of  no  further  ufe|   : 
than  to  ferve  only  as  an  explanation  of  the  teftator's  intentioDi  j 
and  by  way  of  dire£lion  for  carrying  that  intention  intocxe* 
cution. 

The  laft  confideration  is,  what  decree  I  (hall  make, 
r  ^2 8  1        I  do  not  think  the  plaintiff  is  intitled  to  payment  upon  the  nlue   ' 
of  tlieeftate  recovered,  with  the  addition  of  arrears  of  rents  and 
profits;  for,  to  be  fure,  an  agreement  of  this  kind  ought  to  be 
taken  as  ftriclly  and  ftrongly  as  poffible  againft  the  plaintiff,  and  ; 
therefore  I  fliall  only  decree  him  a  moiety  of  the  eftate  recoveiedj 
exclufiveof  the  arrears  of  rent. 

The  next  queftion  is,  when  I  (hall  decree  the  plaintiff  to  be 
intitled  to  this  moiety ;  and  I  am  clear  of  opinion,  that  ^ 
time  ought  to  be  computed  from  the  date  of  the  perpetual  ^ 
junclion,  and  not  fo  far  back  as  the  decree  for  poOeffion  \  f^ 
Mr.  Gilbert  Kmwltr^  till  the  injunftion,  could  not  be  faid  to  be  ia 
quiet  poffeiBon,  which  were  the  exprcfs  terms  of  the  agrcciBC»t; 
theretpre  let  the  conveyance  be  prepared  accordingly. 
No  fofts  were  given  as  to  this  fuit  of  either  fide  ( i ). 

(i)   Reg.  Lib.B.    1741.  fol.  108.  a    decreed    from    the    pcrpctyal   inj«*^' 
anoicty  of  ^hc   rents   and  profit  were    ^Qnt 
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Man  Ycrtns  Ward,  Deeemher  %^  1741*  Cafe  i8o« 

L^RS.  Houghton  had  conveyed  away  all  her  right  and  title  inacafeoffhod, 
Vj[   in  an  eftatc  to  the  defendant,  by  a  deed  executed  for  the  evidence  oft 
at  porpofcy  but  there  were  not  the  common  covenants  on  the  Jd  inVantir^* 
rtof  a  vendor,  but  only  that  (he  had  done  no  aft  to  incumber ;  away  her  eftace 
c  plaintiff,  notwithftanding  this  conveyance,  offered  to  read  ^"u^^^^^j^^^^ 
!rs.  Haughton*s  depofitton,  to  impeach  her  right  to  this  eftate,  date!  her  right 
dto  fhew  that  it  was  a  pretended  title  only,  and  done  withtio  to  the  eftate. 
ber  view  than  to  affift  the  defendant  in  carrying  on  a  fraud. 
It  was  objefted  by  the  defendant's  counfel,  that  the  evidence 
a  perfon,  who  has  joined  in  granting  arid  conveying  her  eftate, 
nnot  be  admitted  to  invalidate  her  right  to  the  eftate,  which    • 
t  has  fo  granted  and  conveyed,  efpecially  as  there  is  a  pecu- 
ary  confideration  expreflisd  in  the  deed|  and  the  receipt  of  the 
ooey  indorfed  upon  it. 

LoiD  Chancellor^  ^^  ,^  ^j^^^  ^ 

To  be  fare,  by  the  ftrift  rules  of  law,  fuch  evidence  would  pcribnhavgrant- 
A  be  admitted  \  for  where  a  perfon  has  granted  and  conveyed,  ed  and  conveyed, 
:  the  right  real  or  pretended,  the  very  words  grant  and  convey  !j*^'j^/^^ 
iplyawanr^ty  (i),  and  a  covenant  for  quiet  enjoyment  on  imply  awanan^ 
e  part  of  the  grantor,  and  therefore  cannot  be  examined  as  a  o"  the  part  of 
itncfs,  to  overturn  and  invalidate  the  right  and  title  granted  by  f^^X^'^^l^ 

t  deed*  mined  as  a  wit* 

jicA  to  orerturn  the  right  granted  by  the  deed. 
f    229   J 

Ills  very  weU  known  at  law,  diat  they  are  fo  ftrift,  that  no  At  Uur  »o 
tfon  who  is  made  a  defendant  can  poflibly  be  examined  as  a  J«^^»i«^nt  cm 
itneis,  but  it  is  every  day  s  experience  m  this  court,  that  it  a  a  witnef  j  but 
aintiff  makes  a  perfon  defendant  for  form-fake,  it  is  a  motion  »"  equity,  a  pcr- 
courfe  to  examine  fuch  defendant  in  tlie  caufe,  faving  juft  d^cfJnSm^for 

Ceptions.  form's  fake, 

may  be  examined  Inacauie,  (aving  juft  cxccprions^ 

In  the  cafe  of  a  truftee  who  has  the  legal  intereft  in  the  Atruftec,thou^h 
ate,  but  is  merely  nominal  in  every  other  refpeft,  you  can-  ^^j^^  Ue^xJ*-* 
t  examine  him  at  law  as  to  the  merits  or  intention  of  fuch  mined  at  law, 
cd,  but  there  is  no  manner  of  doubt  he  may  be  a  witnefs  in  ^^^  !^-  ^^^*"^iy 

llity(2).  nu>.ncquuy. 

In  crown  profecutions  no  defendant  can  be  examined  in  be-  The  Actomey 
If  even  of  the  King,  but  the  Attorney  General  at  the  bar  en-  fr!:!^'/;f,^"|^. 
csa  mli  profequi  againft  that  particular  defendant,  before  he  Jcqui  ^.^xmUt  a 
^  ke  admilted  as  a  witnefs ;  this  was  done  in  a  cafe  by  Tre*L^ry  d^rcnd^c  before 
hen  Attorney  General,  who  was  afterwards  Lord  Chief  Juftice  t'dTalia^l'^ 

t  the  Common  Picas*  evc-n  in  the  cafe 

of  die  King. 

^(0  VtJe  Ear,  Co,  Lift.  384.  a,  note  i.  182.  Mayhnni  v.  MeicA-fy  poll.  3  vol.  95. 

*55*.   126.    Nohe^s  cafe^   4   Co,    80.   b,  Forher:vv,  Pate,  polt.  3  vo\.6o^.  Pon^fnT 

^*^J*ll^  Clarke  v.  Sam/on,  i  ^ef.  100.  1*17  V.  Tuwytjaud^  Amb.  594. 
b)Sce  Croft  V  Pykc,  3  Cox's  F.   ir. 
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Man  ▼. 
Ward. 


I  would  not  have  it  underdood,  as  if  I  laid  it  down,  diat 
It  is  in  particular  ^^^^^  ^^  cvidcncc  at  law,  and  in  equity,  diflFer  in  general-,  but 
inftanccsoniy,ai  Only  in  particular  cafes,  where  fraud  is  charged  by  a  bill,  or  in 
where  fraud  i«  ^afes  of  trufts,  this  court  does  not  confine  itfelf  widiinfuch 
o^'fc^cs'of"'  ftria  rules  as  they  do  at  law,  but,  for  the  fake  of  jufticc  and 
truft,  that  thit  equity,  will  enter  into  the  merits  ox  the  cafe,  in  order  to  come 
court  docs  not     ^^  fraud,  Or  to  know  the  true  and  real  intention  of  a  truft  ornfc 

connne  itfclt         ,     ,        i         i       i      j 

within  fuch       declared  under  deeds, 

finSt  rules  as 

they  do  at  Uw)  bat  in  general,  the  rules  of  evidence  here  and  at  law  do  not  differ. 

It  would  therefore  very  much  abridge  the  power  and  jurif- 
diftion  of  this  court,  which  is  chiefly  converfant  in  cafes  of  fraud 
and  trufls,  if  I  did  not  admit  fuch  evidence :  his  Lordfhip  there- 
fore over-ruled  the  objediion. 


Cafe  i8i.    Green    verfus 


Suajif    the  fecond  feal  after  Michaelmas  JVrw, 
December  lo,   1741. 


A  point  which 
materially  con- 
cerns the  mer- 
chants in  gene- 
ral, will  induce 
^e  court  to 
continue  an  in- 
un£^ian. 

[    230    ] 


SEVERAL  aclions  had  been  brought  againft  Green  upon 
tlie  lofs  of  fix  of  the  galleons,  infured  by  Suaffb  on  a  policy 
of  infuiancc  intereft  or  no  intereft  ;  Green  brought  a  bill  in  dus 
court  for  an  injun£^ion  to  (lay  the  proceedings  at  law,  which  was 
granted  upon  a  former  motion ;  and  now  moves  for  a  commiflioD  - 
to  America  generally,  for  the  examination  of  witnefles,  which 
cannot  be  produced  viva  voce  here  :  It  was  founded  upon  4c 
following  cafe. 

The  defendant  in  this  court,  in  1735,  applied  to  the  plaintiff 
to  infure  the  fum  of  6000/.  on  fix  of  the  galleons  in  their  voyage 
from  ( 1 )  Cales  to  Porto-Bello  ;  the  policy  was  conceived  in  gene- 
ral terms,  to  infure  from  all  dangers,    and  the   detention  of 
princes  5  the  galleons  failed  from  Cales^  and  came  to  Cartbagena 
the  latter  end  of  1736 ;  the  war  broke  out  between  England ^^^ 
Spain  in  1739,  and  the  forts  of  Porto  Belio  being  dcftroycdbj 
vice  admiral  Vernon^  which  were  a  proteftion  to  the  place  at  the 
time  the  fair  was  held,  the  galleons,  after  the  deftrudion  of  tb^ 
forts,  i^c,  never  ventured  to  Porto-Be/Io,  notwithftanding  a  fa^^ 
js  held  there  annually,  -though  the  time  of  the  year  is  not  ^^ 
ways  the  fame ;  tlie  fix  galleons  lay  in  the  harbour  of  Cdrtbage^ 
till  the  year  1741,  when  Don  Blafsy  the  Spanijb  admiral,  tx^ 
commander  in  chief  there,  ordered  them  to  be  funk,  to  choa^ 
up  the  harbour,  and  by  that  means  prevent  the  Englijb  men  C^ 
war,  under  Vernon^  from  entering  it. 

It  was  infilled,  by  tlie  counfel  for  Greeny  the  plaintiff  V0 
equity,  that,  upon  the  uncommon  circumftances  of  this  cafe^ 
the  injun£llon  to  (lay  trial  (hould  be  continued  till  a  commiifioir 


(1)   Cadl%  to    Cart^-agena    and  Porto- BeJlo. 


fo« 


1  the  Time  of  Lord  Chancellor  Hardwickb.  23a 

xamination  of  the  fafts  in  America  had  iflucd,  and  is  '    Maic  t. 

(I).  '^^"• 

punfel  on  the  other  fide  infifted,  that  there  arc  peHbns 

Engiandy  who  are  very  well    acquainted  with  all  thefe 

id  can  explain  them  very  fufficiently  to  a  jury,,  fo  that 

idnnt  at  law  can  fuftain  no  prejudice  by  going  immcdi- 

riak 

Chancellor, 

s  a  very  unufuai  cafe,  and,  upon  all  the  circumilances, 
lat  the  injunftion  fhould  be  continued  till  a  comminion 
I  and  is  returned  from  jimertcaj  but  then  it  ought  to  be 
)  feme  particular  places  in  the  Weft  Indies^  and  not  left 
at  large  as  the  plaintiff  would  have  it. 
I,  it  would  be  a  great  hardfhip  upon  the  defendant  at 
)  to  trial  upon  fuch  (liort  warning  on  fa£ls  that  do  not 
^nglafidy  but  altogether  in  America, 

there  are  two  very  material  fafts  which  will  come  under 
[deration  of  a  jury  at  the  time  of  the  trial,  both  which 
end  upon  proof  that  muft  naturally  arife  in  the  W>/?- 

Whether  the  voyage  was  determined  at  Carthagenci^  and  f  231  ] 
ends  upon  a  fccond  faft,  Whether  the  deftroying  the 
€c,  at  Portch-Eello^  made  it  impradicable  to  hold  a  fair 
id  whether  in  the  opinion  and  imagination  of  the  mer- 
t  could  not  be  held  there  for  that  reafon,  and  if  fo, 
it  mud  not  be  admitted  that  the  galleons  had  no  inten- 
occeding  any  further,  but  had  determined  their  voyage 
agcna^  which  is  a  very   material  confideration  at  the 

•  pofTibly  be  the  cafe,  that  this  was  an  infurance  on  be- 
e  king  of  Spain  himfelf,  who,  on  the  breaking  out  of 
vrith  Efiglandy  m.ight  reftrain  thefe  galleons  from  pro- 
m  their  voyage  to  Porto-Belloy  and  order  them  to  con- 
he  harbour  of  Carthagena  :  if  this  (hould  happen  to  be 
it  would  be  a  very  material  point  for  the  defendant  at 
he  perfon  for  whofe  benefit  the  galleons  were  infureJ, 
be  faid  to  have  determined  this  voyage  himfelf. 
hen  it  may  be  compared  to  the  cafe,  where  houfes  arc 
this  town,  when,  for  the  fake  of  preventing  the  flames 
eading,  firemen  are  under  a  neceffity  of  blowing  up 
ghbouring  houfes ;  fuppofing  the  houfes  fo  blown  up 
infured,  the  terms  of  the  policy  are  not  broken,  as  tliis 
jrefeen  accident,  and  a  lofs  not  at  all  guarded  again  ft, 
afurer  (hall  not  be  obliged  to  make  it  good, 
rcfent  cafe  does  only  alFeft  the  defendant  at  law,  but  in 
quences  muft  materially  concern  the  merchants  in  gc- 

een  alfo  infilled,  that  the  (hips  Spanijh  sidtnir^l,  t/j^/ \vsl&  a  circumflancc 

:  Cartba^iJiaf  unloaded  there,  which  he  did  not  infure  ag<iiniL     Reg. 

>fcd  of  ihcir  cargoes;  and  by  Lib.  A.  1741.  fol.  185.     bee  Cbitiy  v. 

iding  had  eMded  their  voyage.  Selwin^  poll.  359. 


the  ibips  were  dellroyed  by  the 

•a 


neral. 
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Maw  y.       neral,  whether  as  publick  or  private  infurcrs,  which,  if  A( 
Wa»d.       ,^,j^g  jjQ  other  argument,  is  of  confiderablc  weight  with  mc  i 
not  hurrying  on  the  trial,  but  to  continue  the  injun^on  till  t 
defendant  is  fully  prepared  for  his  defence. 

It  was  agreed  by  the   parties  in   court,  that  the  commtffi 
ihall  iifae  to  two  places  only,  Jamaica  and  Carthagena  (i). 

(i)  Afterwards  at  the  inftancc  of  the     Lifion  and  Fan>.  Reg.  Lib.  A.  1741. 
defcDdaot,  commifCons  were  direded  to     185. 


Cafe  182.  Sir  William  Stanhope  verfus  Anthony  Cope  and  John  Rek 
Efqrs  ;  executors  of  the  lajl  will  and  teftament  of  William  Spii 
Docember  14,  1741* 

A  junaim  an-    "TTTHENthe  plaintiff  was  about  the  age  of  nineteen, 

STrL^emedon^    VV     father,  the  late  Earl  of  CheferMd,  in  1721,  didfc 

dearingthe        upoQ  him,  on  his  marriage,  eftates  of  the  yearly  value  of  70c 

^^T'^^^'  and  upwMtb,  to  the  ufe  of  the  plaintiff  for  life  only,  •with 

r*^cipaifimiad-  common  remainders :  inaveryfewyearsafterwards,hehadbeen 

¥Aijccd,  and  in-  warily  drawn  in  to  lofe  fevcral  large  fums  in  gaming,  and  bcbj 

!Syt^*ulS!  very  great  diftrefs  for  money,  the  late  Mr.  Spinks,  hearing© 

tifiiMvingoft'er-  and  l^ing  ufed  to  help  gentlemen  in  fuch  difficulties,  applici 

cd  to  redeem,     l^^^  and  ofiered  to  lend  him  8ooA  provided  he  would  give  i 

r«  212  ]     fecurity  as  he  ihould  defire,  which  the  plaintiff,  being  ur 

great  neceffities,    accepted  c^.     Accordinglv,  on   the  i3tfa 

June  1737,  a  deed  was  executed,  whereby  the  plaintiff,  inc 

uderation  of  8oo/.  did  grant  to  William  Spinks^  and  bis  afii] 

one  annuity  or  yearly  rent-charge  of  ipo/«  iffuing  out  of  h 

of  700/.  per  ann.   value,  to  hold  and  enjoy   the  fame  i 

the  faid  William  Spinks  for  the  term  of  ninety- nine  years,  if 

plaintiff  fhould  fo  long  live,  to  be  paid  quarterly,  with  a  claul 

diftrefs,  if  the  annuity  (hould  be  in  arrear  twenty  days  after 

one  day  of  payment ;  and  a  claufe  for  receiving  the  rents 

profits  of  tlie  eftate  till  Spinks  was  fatisfied;  and  in  the  deed 

an  agreement,  that  if  the  plaintiff  fliould,  at  the  end  of  t 

years  next  enfuing  the  date,  or  at  any  time  before  be  minde 

redeem  the  faid  annuity,  and  fhould,  at  or  before  the  end  o: 

three  years,  give  notice  of  his  intention  in  writing  to  Spinks^ 

executors,  tSc.  at  or  on  any  of  the  days  of  payment,  and  fhoul 

the  end  of  fix  calendar  months  after  fuch  notice  pay  unto  Sp 

his  executors,  t^c.  850/.  and  all  arrears  of  the  faid  annuity, 

in  fuch  cafe  the  whole  fliould  be  void  ;  and  in  this  deed  the  p 

tiff  was  made  to  covenant,  that  in  cafe  Spinks  tt\ouh\  be  mil 

to  purchafc  another  annuity  of  1 00  /•   from    the  plaintiff, 

ihould,  on  or  before  the  thirteenth  of  September  then  next, 

to  the  plaintiff  800/.  that  he  fliould  grant  him  another  annuii 

ico/.  iffuing  out  of  the  fame  lands,  and  upon  the  fame  U 

v/ith  the  firil  in  every  refpect,  and  with  the  like  claufe  oi 

demption  ;  there  was  a  further  covenant,  tluut  if  Spinks  fli 

be  minded  to  purchafc  another  annuity  of  100/.  and  fhouk) 

or  before  the  thirteenth  of  December  next  enfuing,  pay  unt< 

pla! 

V 
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plaindflT the  further  fum  of  800 /•  that  he  (hould  grant  another  Stanhope  y. 
annoit?  of  lool.  ifluing  out  of  the  faid  lands,  upon  the  fame  terms  Core, 
irith  me  two  former,  and  fubjefl  to  the  like  provifo  of  re- 
demption :  In  about  three  months  after  the  execution  of  this 
deed,  S^nis  made  a  propofal  to  the  plaintiff,  that  he  would  de- 
Ever  up  this  indenture  of  the  13th  of  June  1727,  and  would 
adrance  a  further  fum  of  1000/.  fo  as  to  makeup  the  whole 
1800/.  and  that  the  plaintiff  (hould  grant  to  him  one  annuity, 
iffuingout  ofthe  faid  premifTes,  of  300/.  during  the  joint  lives 
of  him  and  the  faid  Spinh ;  and  by  deed,  of  tlie  1 2th  of  Septent" 
kr\^^'J^  an  annuity  was  granted  accordingly,  and  a  claufe  for 
itdemption  indorfed.  In  the  beginning  of  December  following, 
^aii  made  a  new  propofal  of  advancing  a  further  fum  of  mo- 
oeji  upon  the  plaintiff's  granting  him  an  annuity  of  300/.  dur- 
mg  the  plaintiff's  life  only,  in  lieu  of  the  jundim  annuity  \  and 
ondic  13th  of  December^  1727,  the  ,  plaintiff  executed  a  AttA     -  - 

accordingly,  and  figned  a  receipt  for  2250/.  the  confideration    t  ^33  J 
therein  mentioned,  with  a  provifo  of  redemption  at  or  before  the 
J    end  of  three  years,  if  the  faid  plaintiff  ihall  give  notice  in  writing 
J    of  his  intention  to   Spsnkf^  his  executors,  t!fc.  at  or  on  one  of 
■    the  quarter  days  appointed  for  payment,  and  (hall,  at  the  end  of 
I    fix  calendar  months  after  fuch  notice,  pay  to  Spinks^  his  execu- 
I    tovs,  CsTr.  the  fum  of  2400/.  and  ail  arrears  of  the  annuity,  the 
f   ^id  annuity  of  300  /.  to  be  void  :  on  the  2d  of  Aprils  1728,  the 
'    pladntiff  executed  a  deed  of  truft  to  the  Earl  of  Chejierfield  TSii. 
ASr,  Rudgff  of  his  whole  eflate,  for  the  fatisfadion  of  his  cre- 
ditors, rdcrving  only  2000  L  per  ann.  for  himfclfand  family, 
iIm  refidue  to  pay  debts ;  afterwards  a  private  a£l  of  parliament 
ira  5  G»  2.  was  procured  for  a  fale  of  fome  of  the  manors  ;  and 
'rfic  phintiffby  his  (leward  applied  in  July  1738  to  Spifiks  to  re- 
deem the  annuity,  upon  payment  of  all  the  principal  money  ad- 
wanced }  but  Spinh  made  anfwer,  that  he  did  not  know  what  the 
pUntiff  meant,  that  he  did  not  want  money,  and  that  the  plain- 
^f  had  no  right  to  redeem  \  upon  which  the  pLuntiff  filed  a  bill 
^pinft  ^Ms  on  the  6th  of  December   1739,  but  the  defendant 
djing  before  he  could  put  in  an  anfwer,  a  bill  of  revivor  was 
fifed  agsunft  his  executors  on  the  25th  of  February  following ; 
^^t  prayer  of  it  was,  that  the  plaintiff  may   be  admitted  to  re- 
^■ccm  the  annuity  of  300/.  upon  the  payment  of  what  (hall  ap- 
P^5t  to  be  due  for  principal  and  interell  upon  a  fair  account,  an<i 
Jf^Upon  fuch  account  it  fliall  appear  that  Spinh  was  fully  paid  all 
^^5  principal  and  intereft,  that  the  fevcral  deeds  may  be  delivered 
^|>,  and  if  Spinhs  ihall  appear  to  be  over  paid,  that  the  defend- 
*^its  may  refund. 

It  was  proved  in  the  caufe,  that  Sphih  was  of  no  trade,  but 
^^at  his  fole  bufinefs  was  in  buying  of  annuities  for  fmgle  or  joint 
^>CS5  and  that  one  i?^^^/,  a  broker,  purchafed  for  .9/)/;/i&j,  only 
^yhis  dire£tions,  annuities  to  the  value  of  2000/.  a  year,  whilll 
^^  witnefs  was  a  clerk  to  Rogers. 

There  were  no  proofs  offered  of  the  plaintifr's  cliftrefs  at  the 
^^^'^Sfinkt  applied  tobim  \  but  depofitions  on  his  part  that  none 

of 
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Stafhope  t.  of  the  deeds  were  pcrufed  by  any  counfel  for  him,  but  by  R 
^"'        only  as  the  counfel  for  Splnks. 

It  appeared  likewife  in  evidence,  that  Rogers  was  one  ( 
advertifing  brokers  for  fecurities  of  this  kind.  The  cafes 
for  the  plaintiff  were  Bofan quet  szriws  Dajbwood^  Nov.  1 1, 
cafes  in  Lord  Taibofs  time  38.  rehtard  before  Lord  Hard 
this  was  relied  on  as  the  ftrongeft  cafe.  Burton^  cafe, 
70.  Cro,  Jac.  507.  Roberts  verfus  Tremain,  Barney 
Beak,  2  Ci,  Ca.  136.  Nott  verfus  if;//,  2  Ch.  Ca.  i2o. 
Arglafs  verfus  Mufchamp,  i  Vern.  75.  Wifetnan  verfus  h 
Fern.  12c.  Twlflleton  verfus  Griffith^  i  Wins.  310.  C 
[  234  .3     verfus  Milnevy  heard  June  19,  1731,  before  Lord  Chai 

'  King,  3  Wms.  292.     Barnardi/loa  verfus  Lingood,  before 

Hardwichy  February  9,  1740(1).  /fa// verfus  Potter^  Sh 
Parliament  Cafes  76.  Duke  of  Hamilton  fsT  «a?' verfus  Lord  A 
I  P.  Wtns.  118. 

The  counfel  for  the  plaintiff,  and  particularly  Mr,  M 
went  upon  the  general  rule  of  inconvenience  to  the  public! 
cudeavoured  to  introduce  the  fame  reafoning  here,  as  in 
other  heads  of  fraud*;  and  cafes  under  the  foUpwiiig  head 
cited  •,  I  ft.  On  marriage-brokage  bonds,  for  which  Vid 
verfus  Potter,  and  the  cafe  of  the  Duke  of  Hamilton  verfu 
Mohun,  I  Salk.  158.  under  the  fecond  head,  felling  of  < 
gent  interefts  and  ellates  in  expe£lancy,  Fid.  Curwin 
Jililner ;  under  the  third  head  of  cafes,  they  mentioned 
given  to  lewd  women.  Lord  Lifburne  verfus  Hains^  ^ 
1734.  Robins  vt'dyi%  Cocks,  July  13,  1 741,  and  under 
head  of  cafes,  bonds  given  to  attorn ies  pending  fuits.  Pre 
fas  Hines,  in  Lord  Talbot^ s  time  (2).  iFalmfley  verfus 
January  29,  1739  (3),  re-heard  May  2,  1741  (4),  and 
the  5th  head  were  mentioned,  bonds  given  for  quarteriuj 
offices,  before  Lord  Hardwicke,  in  Mich.  1736. 

At  the  time  the  plaintiff  executed  the  laft  deed,  he  g 
abfolute  bond  for  the  22jfo/»  and  there  was  no  reference 
redemption  in  the  deed. 

It  was  infifted  on  for  the  defendant,  by  Mr.  Attoni< 
neral,  that  the  plaintiff  had  paid  the  annuity  qf  300  /.  d 
the  year  1738,  without  the  leaft  complaint,  and  that  1 
acquicfcence  was  a  very  ftrong  circumftance .  againft  hi 
there  has  not  been  fo  much  as  a  fingle  witnefs  to  (hew  t 
plaintiff  was  in  debt,  or  in  any  diltrefs  at  the  time  c 
tranfaftions  between  him  and  Spinks,  and  that  prefur 
only,  without  proof,  will  not  prevail  in  a  court  of  equit; 
that  it  appears  too,  by  the  plaintiff's  own  depofitions, 
applied  to  Rogers  to  find  him  out  a  perfon  who  would  lej 
ncy  on  annuities. 
Lord  Chancellor, 

As  I  am  at  pre  fen  t  advifed,  I  have  no  doubt  but  the  ] 
is  intitled  to  a  redemption  -,  the  queftion  is>  whether  h 

(1)  jinte  133.   S.  C.  (3)   Ante  2^,  S.  C. 

(2)  Ca.  temp,  falb,  i  ii.  {4)  A:te  Z7.  S.  C. 


die  Time  of  Lord  Chancellor  Hardwicki. 


«3* 


itioy  or  only  from  the  year  1738,  the  time  the  plain-  STANMonTb 
to  redeem*  ^**'*' 

le  recommendation  of  Lord  Chancellor,  the  aflair  was 
'ed  on  the  following  terms. 

ncy  already  paid  into  court  was  to  be  applied,  in  the 
to  clear  the  arrears  of  the  annuity  to  Midfumtner        ^ 
and  the  furplus  towards  the  payment  of  the  2250/.    E  235  J 
It  fliall  want  of  clearing  the  whole  principal  advanced, 
in  two  months,  but  no  intereft  from  1738  tothepre- 
2). 

le  Regifter  had  drawn  up  minutes  of  the  agreement,  Y^^  Hard^h 
ncellor  declared  he  had  a  very  great  averfion  to  con-  contraaV^tLi* 
his  kind,  and  that  he  was  very  inclinable  to  decree  a  he  dccUrea  he 
1  ah  initioj  if  it  could  have  been  done  confiftent   with  ^°"i**  ^*7*  ^' 

^         >       /     \  creed  a  redemp* 

t  equity  (3).  tion  ahimtioT 

if  confiftent  with  the  rule«  of  equity. 

;fe  arrears  had  been  already         (3)  See  La^wley  v.  Hoo^-,  poll  3  voL 

278. 
Liif.  B.  i74i.fol.  86. 


]r ace  ytiiws  Harrington f  December  i^^  I74I«  Cafe  183. 

)  Chancellor,  ,  .        xj  ^^  *?cy 

necefliiry  in  every  cafe  of  aflignments,  where  all  the  A  (fcrfon  wh» 
itereft  is  afligned  over,  to  make  a  perfon  who  has  the  rc^ nccdlnotin* 
id  a  party,  but  if  an  obligee  has  affigned  over  a  bond,  evrry  cafe  he  a 
imption  of  its  being  fatisfied  arifes  from   the  ercat  paj^ty,  where  th« 

.      ^  .^i_  re  i_i_i_i  •  whole  equitable 

ime,  as  in  the  prefent  cafe,  where  the  bond  was  given  jntercft  is  afliga- 
nes  Harrington's  father  in  1709,  and  affigned  over  in  edovcr(i). 
no  demand  has  been  made  in  22  years,  till  the  bring-^^^^^^^  ^ 
bill  by  the  aflignee  in  1739,  the  caufe  muft  ftand  over    «  >^ 
e  reprefentative  of  the  obligee  a  party,  becaufe  it  \^*^  y 
e  obligee  himfelf  may  have  been  paid,  and  therefore 
3  have   an  anfwer  as  to  that  particular,  citlier  from 
\  reprefentative. 

(i)   Fide  Kirk  v.  Qark.     Free.  Cha,  275. 


fus  Worthington^  the  third- feal  after  Michaelmas  TVrm,  Cafe   184. 
December  14,   1741. 

moved  by  the  Attorney  General  to  difchargc  an  order  This  court  will 
nrring  depofitions  to  the  Matter  for  fcandal  and  im- to^^rcf^rrci^'^' 
,  for  he  infilled  that  you  cannot  have  fuch  an  order  for  icandAi  and 
arty  in  whofe  behalf  the  depofitions  were  taken,  where  *'^5'^y»""^"^'*  ^ 
gatones  are  rightly  framed,  but  the  proper  appucation 
e  been  againft  the  commiflioncrs  for  futt'ering  a  witnefs 
t  their  depofitions  either  fcandal  or  impertinence :  He       * 

ci^cd 
(1)  Pjnceni  v.  Pyncent,  poft,  3  vol.  557. 
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Cocrt  T. 

WORTHINO- 
TON. 


Cited  two  cafes  determined  by  Sir  Jofepb  Jeiyll^Lj/bveitusRooh 
Jugujl  I,  1728.  Siermeverfus  Vaguely  March  18^  1732*  Th* 
bill  here  was  brought  for  a  fpecifick  performance  of  arddet  on  s 
purchafe  of  a  fmall  eftate. 

Lord  Chancellor, 

I  do  remember  the  cafes  cited  by  Mr.  Attorney  General ;  bat 
[  236  ]  I  own  I  had  fome  doubt  at  the  time :  it  feems  Co  me  terjf 
ftrange,  that  depofltions  (hould  not  be  referred  for  fcandil ;  as  to 
the  impertinence  is  another  queftion  ;  butfuppofing  interrogtto* 
ries  fhould  lead  to  fcandal,  it  is  not  very  fitting  that  they  flioiiU 
be  referred  in  order  to  expunge  the  fcandal ;  but  if  coils  flunid 
be  infilled  on,  it  would  be  another  confideration»  becan&i  ai 
there  is  nothing  of  tliis  kind  arifing  out  of  the  interrogatories,  tlie 
party  on  whofe  behalf  they  are  taken,  b  in  no  fault ;  then  die 
next  queftion  will  be,  Whether  the  examiners  or  commiffioncfi 
who  fufier  fcandal  or  impertinence  to  be  inferted,  ought  to  pay 
the  cofts ;  let  it  (land  over  to  the  next  feal,  to  look  into  the 
cafes  cited,  and  likewife  to  fearch  for  orders  made  on  motions  o£ 
this  fort  (i) 

(i)  Reg.  Lib,  A,  1 74 1,  fol.  239. 

Cafe  185;     Coch  verfus  Worthington^  the  loft  feal  fl/i^  Michaelmas  JVrwg 

December  18,  I74I. 

LORD  Chancellor, 

z^'^t^O     y       Ihe  cafes  cited  by  Mr.  Attorney  General  at  a  former  feal  dc 
^Ad^i-^^^^      Jiot  come  up-  to  the  prefent,  but  feem  only  to  be  hafty  declara 
r^^//J/'^i\ons  of  the  court,  without  taking  any  time  to  confider  :  one  o 
%    ^  them  was  for  impertinence  both  in  the  interrogatories  and  depo- 

/  fitions,  and  therefore  could  admit  of  no  doubt :  but  the  cafe  a 

Horfey  verfus  Horfeyy  before  hoxA  Macclesfield^  in  May  1724,  h 
cxaftiy  in  point,  for  it  was  to  refer  depofitions  for  impertineno 
only,  and  the  order  was  made  on  hearing  counfel  of  both  fides 
but  there  were  no  cofts  either  given  againft  the  plaintiff  in  tha 
cafe,  or  his  commiflioners,  becaufe  the  defendant's  commifiion 
crs  were  equally  in  fault:  on  the  i8th  of  March  1740,  on  j 
motion  before  me,  I  made  all  order  for  referring  intcrrogatoric 
and  depofitions  both  for  fcandal  and  impertinence ;  the  Mafte 
certified  that  neither  of  them  were  fcandalous  and  impertinent 
and  the  court,  upon  exceptions,  held  only  the  5th  intexrogator 
was  fo,  but  at  the  fame  time  determined  that  fome  of  the  depo 
fitions  were  both  fcandalous  and  impertinent,  and  ordered  th 
fcandal  and  impertinence  to  be  expunged,  but  gave  no  cofts  ^  hi 
Lordftiip  therefore  did  the  fame  in  the  prefent  cafe,  and  dechire< 
It  was  out  of  decency,  and  for  the  honour  of  this  court,  wh< 
would  not  fuffer  any  thing  fcandalous  or  impertinent  to  ftand  il 
the  proceedings  here,  but  that  they  fliould  be  purged  of  both 
and  likewife,  for  the  fake  of  the  party,  that  nothing  refle&iB| 
upon  his  chamdler  might  appear. 


in  the  Time  of  Lord  Chancellor  Harowickb.  a37 


ttTy  Dicmber  Ijj    \^i^\^  the  third  Seal  after  Michaelmas  Cafe  i86* 
Temtm 

E  Attorney  General  moved  to  fuperfcde  a  writ  of  re-  55^^:^'^  /^^^^^ 
fevin  filed  out  of  this  court.  V,  .       yjf    ,   ^y 

I  (heriff's  court  at  jBf^<>/  tjiere  was  a  condemnation  xA/^^^'^^^f^ 
ipon  a  foreign  attachment;  the  perfon  who  was  the^^^^^^^  x*-*,.*^*^'^ 
tf  the  (hip  fued  out  a  writ  of  replevin  againft  the  plain-  ^^4^>^*---^^VJ^ 
w ;  it  was  moved  now  on  his  behalf^  that  it  might  he  ^  ^      ^   ^^^ 

cd.  ^ jrr 

Chancellor,  __^/  ' 

vrit  of  replevin  is  of  courfe»  and  is  not  of  grace  but  of  '^**«^*^^?* 
ad  unlcfs  there  is  a  fraudulent  ufe  made  of  it,  'twould  ^^rfcdeTJl??* 
ngerous  confequence  for  me  to  fuperfede  it  upon  an  in-  of  repievio,  un- 
)ry   motion  only :    you  (houid  have  pleaded  that  you  i^^*  5^y*  "  * 

•       t-     V*  •  J     «  1         I   •    ^•n"  •        t  1      •     fraudulent  ule 

perty  in  the  ihip,  and  then  the  pUmtiff  m  the  replevm  made  of  it. 
ve  taken  out  a  writ  ie  proprietate  pr^anda^  [Vide  Reg.  After  a  writ  has 
5.  a.  and  85.  i.)  and  the  whole  affkir  would  have  been  J^^/jf^^,^,*^ 
f  heard  in  the  courts  at  Wejlminfiery  for  after  the  writ  thii  court  his 
c  iflued  here  \t  \&  de  officio^  and  this  court  has  nothing:  no^l^ing  further 

,      ,     .     .  JJ       ^  °  to  do  in  it. 

to  do  in  It. 

:  was  fomething  of  tlie  fame  nature  before  Lord  Mac» 

in  the  cafe  of  Ward  v.  The  Duke  of  Buckingham^  upon 
sf  a  large  quantity  of  allum,  when  his  Lordihip  cited  all 

learning  uj$on  original  writs,  and  pointed  out  this  me* 
proceeding  to  Mr.  Ward  by  pleading  property. 


Tales  \tx{us  Hambly^  December  i^,  1 74 1.  Cafe   187. 

objcftion  was  made  for  want  of  parties.  S.  c.  poft.  360. 

The  bill  in  this  cafe  was  brought  to  redeem  a  mortgage  ^^cTinftcTtt 

(landing.  mldc  an  abfolucc 

conreymce  with 
lutadons  and  remainder!  over,  the  firft   tenant  in  tail  at  leaft  muft  be  brought  before 

Dbjcftlon  was,  that  as  there  has  been  an  abfolutc  convey-//^^y^..^^.^^. /^/ 
ide  of  this  eftate  by  the  mortgagee  without  any  claufe  of        '^ 
ion,  with  feveral  limitations  over,  the  perfons  in  remaind- 
er this  conveyance  ought  to  have  been  parties. 
^Chancellor, 

re'  a  mortgagee,  who  has  a  plain  redeemable  intereft, 
everal  conveyances  upon  truft,  in  order  to  intangle  the 
ind  to  render  it  difficult  for  a  mortgagor  or  his  rcprefen-  1  238  J 
o  redeem,  there  it  is  not  neccflary  Aat  the  plaintiflF  fhould 
It  all  the  perfons  who  have  an  intereft  in  fuch  trull,  to 
lem  parties. 

where  the  redemption  depends  upon  equitable  circum- 
h  and  the  plaintiflTJs  not  In  the  common  cafe  of  redemp* 
ad  whc;re  the  mortgagee  in  fee  has  made  an  abfolute  coa- 

X  vcyancc 
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Yatis  v.     vcyanec  with  feveral  limitations  and  remainders  OYcr,  the  decree' 
|iAM£LY.     cannot  be  complete  without  bringing  at  Icait  the  firft  tenant  ia 
tail  before  the  court. 


Cafe  1 88.  jfylei  vciius  DsdJ,  January  26^  1 741. 


The  owner  of     CT^HO  MAS  AyUt  by  his  will  charged  his  lands  in  Bffex  widi 

lund  charged       -/    thc  fuui  of  tcn  pounds  per  ann.  for  the  maintenance  of  t  t 

^r^thc"  J^yment  f^ool-maftcr,  but  the  repairs  of  the  fchool  to  be  aVtbe  ezpeoce  \ 

efafchooimifter,  of  the  mailer  himfelf  $  the  annuity  is  dire£^ed  to  be  paid  hal£»  : 

will  not  be  ex-    yearly  at  Lady-daj  and  Michaelmas j  and  if  cither  of  the  p^vmenlt  ' 
culedtrom  the     i,        /,    ,      .     -^       -^  ,  r         •     1  1  1 

payment  thereof  >hould  be  in  arrcar  42  days  after  it  became  duCi  then  5/*  /cr 
•n  account  of      wcclc  was  allotted  by  way  of  nomine poeva. 
^'o^f^^iT''^      A  commiflioK  of  charitable  ufes  ifTued  out  of  this  court,  and 
by  the  inquilition  it  was  found  that  there  were  fix  years 
cy,  in  which  there  was  no  fchool-mafter  from  1728  to  1734* 

The  commiiTioiiers  fummoned  the  owner  of  the  land  chargedj 
with  the  annuity  to  appear  before  them,  but  he  making  default^' 
they  awarded  that  the  Ihould  pay  all  the  arrears  of  the  fix  yearly 
and  the  nomine  pcena^  amounting  to  45/.  and  coils  befides  (l)* 
The  exceptant  took  two  exceptions. 

ifl.  That  he  ought  not  to  pay  the  arrears  of  the  annuity  for 
the  fix  years,  bccuufe  the  teftator  gives  it  only  while  .there  is  an 
afiual  fchool-maftcri  and  the  vacancy  is  not  owing  to  any  £auk 
of  the  land-owner. 

2d  exception,  That  fuppofing  he  (liould  be  decreed  to  payr 

the  arrears,  yet  the  nomine  poena  will  be  relieved  againft  in  a ! 

court  of  equity,  upon  paying  fuch  funis  as  have  been  found  ia 

arrear. 

Though  there  Lord  Chancellor  over-ruled  the  firft  exceptioni  and  compared 

h^\"pin(h^fuf-    ^'  ^°  ^^^  ^"^^"^  °f  ^  charity  for  a  maintenance  of  a  fele£l  number 

ticient to aniwer  of  alms  people,  whcrc  notwithftanding  there  are, not  perfonsin  j 

^f*:  ^h^"'^^°"    ^  parifli  fuflicient  to  anfwer  the  defcription  of  the  charity,  yet? 

thc^iand"hargcd  ^^  ^^"^  charged  with  the  payment  of  the  charity  is  not  dit 

with  the  pay.     charged  during  that  time,  but  fliall  accumulate,  and  be  applied 

'"^"^ !?  "°^***^"  towards  the  advancement  and  increafe  of  the  charity. 

cnargcd  during  ' 

that  time. 

Fivc/hiiiinps^^r       With  rej!;ard  to  the  fecond  exception,  Lord  Chancellor  faidf 
week  allowed  by  that  th(i  nomine  poena  fliould  Hand  according  to  the  intention  in 
/ffC!  Tf  euhcr    ^^^  ^'"^^^^  cafes,  as  a  fecurity  for  legal  intereft,  'when  thc  princi- 
ofch-haif-yciiiy  pal  fuin  is  not  rcgularly  paid  at  the  particular  days  appointed  for    i 
payxncnts  of  an    it;  but  would  not  decrec  the  exceptant  to  pay  a  grofs  fum,  to    1 
an" ar  42^d!>T    ^  Computed  at  five  fliiUings  per  week,  after  default  of  payment    i 

Mt'isT  it  became     made.  I 

due,  the  court  "  | 

will  diredl  ii  only  to  ftaud  as  a  fecurity  for  legal  intereft,  when  the  printlpal  fum  li  not  regukriy  fail.      ' 

(1)  7'he  com  mi  IT:  oners  awarded  60/.  rears  fince  1734,  to  be  paid  to  the  de- 

the  arrears  of  thc  annuity  fbriix  years  10  fcndant  Dtii,  and  alio  43/.  for  the  «»• 

be  paid  towards  the  repairs,  iifc.  of  the  m/ttc  pcfn^c,    L^iidei  coAi.     Reg.  LiS.  Am 

fchool;  4j/.  four  years  and  an  half  ar-  I74l<  fol.  294*  

Wbcm 
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Wicre  there  is  a  daufe  of  nomine  paina  in  a  leafe  to  a  tenant,     ArtiT  r. 
to  prcrcnt  his  breaking  up,  and  ploughing  old  pafturc  ground,       ^opd. 
ft  is  othcrwifc ;  for  the  intention  of  it  there,  is  to  give  the  land-  '^^  whole  «. 
lord  ibmc  compenfation  for  the  damage  he  has  fuftained,  from  iTSL  to^tcnant 
the  nature  of  his  land  being  altered,  and  therefore  in  that  cafe  to  prevent  his  , 
the  whole  mminepxna  (hall  be  paid,  and  not  at  the  rate  of /w  ^JjJIf^'*^  ^'P  ^^ 
far  cent,  only  for  the  rent  rcfcrvcd  ( i  )•  ftaU  be^idnnd 

'  not  at  the  rate  •£ 

5  pit  emt.  only  for  the  rent  referved. 

At  to  cofts,  his  Lorddiip  faid,  it  had  been  determined  upon  Commillionenof 
tlie  conftruaion  of  the  ftatuteof  charitable  ufcs,  43  Mliz.  c.  4.  ^i^e1^^^pow« 
that  commiflioners  have  no  power  to  give  cods,  but  this  court  under  the 
:an  do  it ;  and  therefore  as  the  exceptant  has  been  very  vexa-  43  £5«*  f •  4*  t« 
lOtts,  Lord  Chancellor  decreed  cofts  againft  him  to  be  Uxcd  by  a  ^^^^ 
Hafter  (2).  doit. 

(1)  See  BcnfM  v*  Gihfon^  poft.  3  vol.         (2)  Reg,  Lit.  A.  1741.  fol.294.     The 
95.  Corporation  rf  Buiford  V.   Lentbtdl,  p^. 

551.     Barn,  Cha.  37. 

Tjlis  and  Church  verfus   The  Attorney  General^    January  29,    Cafe  189*       ^ 

1741-  .  Jl^i^^^-^"^'' 

rW  O  hundred  pounds  were  given  under  the  will  of  Mr.  C.  by  wlU  glvet 
Church  to  the  ward  of  Bread  Street,  according  to  Mr.—  ^  ^r*^  ^/'** 
.^^  '  o  vrard  200/.  ac- 

I  Mr  111*  cording  to  Mr. 

—  his  will. 
rd  Hgn^d^oieki  would  not  allow  of  parol  erldence  to  explain  the  leftator^s  intendon  whea  there  is  a  blem^      . 

The  bill  brought  by  the  alderman  and  principal  iuhabitants^  ^^ ^-^^^A/ ^ 
'  the  ward,  to  have  the  dire£lions  of  the  court  for  the  appli-  w  .  ^  c^'f^^ 
irion  of  this  chaxity^  and  the  Attorney  General  was  made  a  ^'^'^    V/// ^  r/^  '^ 

tndant.  / '^'^CT       --4^'' 

Lord  Chancellor,  /^  ^^'*/'^ 

Thcfc  are  inftances  where  this  court  had  admitted  parol  evi-  When  a  perfon_  <^^^'' 

cncc  to  afcertain  the  pcrfon  intended  by  the  tcftator,  where  he  'l^^^^^'Z^^ 

as  been  mentioned  only  by  a  nickname,  or  where  there  have  where  there     "  " 

ccn  two  perfons  who  have  had  the  fame  Chriftian  and  fur- *»^v«  *>"n  two /;i^- *" 
uunes  but  I  do  not  remember  any  cafe  where  the  Court  ^-^^I^^Z^^^'"^^ 
jonc  fo  far,  as  to  allow  parol  evidence  of  the  intention  of  a  tef-  and  fumaroc,  ^  4^a 
ator.  where  there  is  only  a  blank,  and  tlierefore  would  not  per-  ^^^]  evidence  \_>  >> 

•    -1  *     u- -^-j  has  been  admit- •^^*^*^* 

nit  It  to  be  read.  t^d  to  afcertain  :^ 

whom  the  tcfta-   [f^^ 
tor  meant  (2).     . — 

Though  the  alderman  and  inhabitants  of  a  ward  are  not  in  The  money  in^»^^  •? 
point  of  law  a  corporation,  yet  as  they  have  made  the  Attorney  ^c*  "to  b^dixT^/^-* 
General  a  party  in  order  to  fupport  and  fuftaiii  the  charity,  1  pofed  of  in  fuck    ^^ 

duriiies  aa  the       >,  y 
alderman  and  iuhabltants  of  the  ward  flull  think  mo^^  beneficial,  ^'^' 

(l)  fhs/v.  Wr/,  J  Bro.  Cha.  Rep.  311.         (2)  Sec  JJlrkh  v.  Litchfeld,  poft.  373.^     ' 

"-■-'rtlttr  V.  Twma',  poft.  3  vol.  257.  -^  ^^^ 

QI..II.  CL  can  '^•' 
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Bayiii  V.     can  make  a  decree  that  the  money  may,  from  time  to  timCj 
Atto.nxy    ^jfp^^fe^i  of  in  fuch  charities  as  the  alderman,  for  .the  time  be 

and  the  principal  inhabitants,  (hall  tliink  the  moft  bcneficia 

the  ward  (i). 

(i)  His  Lordfhip  direfted,    that  the  1741.   fol.    252.      Ctdi  v.  Duck^^ 

©laintifF  (hould  lay  a  fcbcme  before  the  f>c/f,  562.  569.     Jtfot my  GfMctal  v ,  1 

Maftrr  for  the  application  of  the  200/.  and  mn/i,  2  Eq,  ao.  193.  pL  14.     IVb'u 

^  intcrcll,  to  feme  charitable  ufe,  for  the  Mljju,  1  Byo.  Cha.  Rep,  12.     Mogg 

bf  ncfit  of  the  faid  ward.     Reg.  Lib,  A,  v.  Vjackiiell^  3  Br^,  Cha,  Rep,  5 1 7, 


Cafe  190.  Brereton  \Qx{\x%  Gamul,  January  29,  1741. 


A' 


Bill  was  brought  againft  the  defendant  for  a  difcovcr 

^  title-deeds,  and  likewifc  of  the  title  to  the  cftatc  in  c 

tion,  and  for  relief,  and  to  be  let  into  the  poflcilion  of  the 
miifes. 

•tenant  for  years       The  title  fet  Up  by  the  plaintin  1%  a  right  to  a  reverfion  ii 
•t  will,  or  at      expeftant  upon  the  dt termination  of  a  Icafe  for  00  vears,    J 

luffcnnce,  can-        r  '^.      .        1  •  t    i  1  .       1  "      t       1  r 

jioiby  finedivcfi  thc  term  expired,  which  happened  m  the  year  1715,  the  dzi 

an  cftatc,  and     j^nt  Continued  in  pofleflion,'  and  paid  a  refer\xd  rent  of  10/. 

tun    tpang  ^  jj^j^jj^g  ^j^^  advantage  of  the  plaintiff's  ignorance  of  his  titk 

^ ^£>M.0t^^  he  had  no  counterpart  of  tlie  Icafe,  thc  defendant  levied  a 

f^     ^"^  of  tliefe  very  lands,  of  which  he  was  only  tenant  at  will: 

^^"^  plaintiff  having  come  to  fonie  knowledge  of  his  tide  about  a 

^^^^(^^  ff  before  the  fine  was  levied,  he  applied  to  the  defendant  to  de 

poffeffion,  but  he  refufed  to  do  it,  upon  which  the  plaintifl 

1722,  brought  an  ejectment,  to  which  the  defendant  appci 

and  nothing  further  was  done  upon  it, 

Thc  defendant,  to  thc  prefent  bill,  pleads  the  fine  fo  la 

and  five  years  and  non-claim,  as  a  bar  both  to  thc  difcovcr 

the  title,  and  the  title-deeds,  and  likewifc  to  thc  relief  pn 

under  the  bill. 

Lord  Chancellor, 

Ifftpcribahat         I^  the  plaintiff  has  loft  his  right  by  a  legal  bar,  he  can  hav 

loft  his  right  by  remedy ;  but  his  cafe,  as  dated  by  thc  bill,  and  not  at  all  dtf 

.  \l^^l}l^   by  thc  anfwer,  is  of  fuch  a  nature  as  intitlcs  him  to  all  tlic  fa 
%aR  have  no  re-    ^  ' 

40edy.  that  this  court  can  ihcw  turn. 

It  would  be  of  dangerous  confequence  to  admit  of  fuch  \ 

tice  as  appears  in  this  cafe ;  for  nothing  is  more  common 

long  terms  of  years  with  a  fmall  rent  rcferved,  and  it  very 

quently  happens  thofe  who  claim  under  the  original  leflbi,  : 

the  length  of  the  term,  become  quite  ignorant  of  their  title. 

f  241  ]         A  valuable  confideration  fet  forth  by  the  defendant  pro 

^  plea  of  a  bare  him  from  giving  an  anfwer  to  a  title  fet  up  by  the  plaintifij 

oiftVe^n'  ^Ma  ^  P^^^  °^  ^  ^'^^^  ^^^^  ^^X'  Without  fcttiiig  forth  any  conii< 

any  confidera-      tion  Will  not  do  it. 

tion,  will  not 

poud^  a  defcndaat  from  giTini «  aafwcr  (9  thc  title  UX  op  b/  tbe  plaiatUF • 


in  the  Time  of  Lord  Chancellor  Hardwicke.  ^41 

A  plaintifF,  in  this  cafe,  is  intitled,  not  only  to  have  difco-  B»e»»tont. 
very  in  matters  which  he  cannot  prove,  but  of  fuch  matters  as        ^*«"*- 
tnay  be  of  eafc  and  relief  to  him  in  recovering  his  title  ( i  )• 

The  fads,  as  they  are  ftated  by  the  bill,  of  the  defendant's 
being  only  a  tenant  for  years,  and  paying  rent  after  the  expira- 
tion of  the  term>  I  muft  take  for  granted,  as  they  are  not  denied 
by  the  anfwer. 

Tenant  for  years,  at  will,  or  at  fufFerance,  cannot,  by  fine, 
deveft  an  eftate,  and  turn  \t  to  a  right  (2.) 

But  what  the  defendant  infills  <Jh,  is  a  diffcifin,  and  the  acts 
to  create  this  a  diffeifin,  arc  matters  in  pais^  as  length  of  pglTef- 
fion,  non-payment  of  rent,  J5V.  but  the  principal  thing  relied  on 
is  the  ejcftment. 

An  ejeftment  every  l)ody  knows  is  a  fiftltious  thing  only  to  The  confcffion 
come  at  the  right  in  queftion  (3):  therefore  the  confeflion  oi^^^/^^*^^^.* 

Si-  °  J        /x  Ml         I  1  r     r      ^"**  oufter*  will 

Icaff,  entry,  and  oufter,  will  only  operate  to  the  purpole  for  operate  only  to 
which  the  ejcclment  is  intended,  arid  is  equally  fidlitious  with  the  purpofc  for 
Ibe  ejeament  itfclf ;  for  it  would  be  of  extreme  ill  confcquence  J^^Intifintlnf." 
that  fuch  a  proceeding  Ihould  give  a  feifin  to  the  defendant  in  ed,  and  is  equally 
ncament,  fo  as  to  enable  liim  to  levy  a  fine.  fiaitious  with 

■*  '  the  cjcdlmcnt 

,    Next,  as  to  the  fine  itfclf,  it  is  levied  by  a  general  defcription  Though  in  a  fine 
of  lands  lying  in  fuch  a  parilh,  in  the  county  palatine  of  Chejler :  there  ar^oftcn 
now  there  are  frequent  inftances  of  tenants  in  fee,  whoi  in  le-  i^nJ^thalJ^bdonL 
vying  a  fine,  often  put  in  more  parcels  of  land  than  do  aflually  to  the  conufor» 
klong  to  the  conufor,  but  then  a  court  of  equity  will  rcftrain  it  yet  a  court  of 
to  fuch  lands  as  do  really  belong  to  the  conufor.  ftlainVto  fuTh 

Here  the  defendant  had  lands  lying  in  the  fame  parifli,  to  lands  as  really 
viiich  he  had  an  indifputable  right,  and  though  the  plaintiff  had  ^''^^"S  ^^  ^"^ 
notice  of  the  fine  by  the  proclamations  according  to  the  ufual 
courfe  in  the  grand  feflions  of  Walesj  yet  the  deed  to  lead  the 
nies  of  that  fine  was  in  the  conufor's  pocket,  fo  that  the  plaintiff 
DOuM  not  know  of  what  lands  it  was  levied,  and  therefore  might 
reafonably  conclude  it  was  levied  of  fuch  lands  in  this  parifh  as 
die  defendant  had  a  right  to  levy  it  upon. 

The  plea  ordered  to  ftand  for  an  anfwer,  with  liberty  to  ex- 
cept, fave  as  to  matters  of  account. 

(i)    Fiile  2  rcf.  399.  492.     Debigge  fend  v.  AJh,  fcft,  3  vol.  339.     SkiiUs  r. 

V.  HcTve,   3  Bro^Cha,  Rep.  155.  Atkins,  pofl.  3  vol.  562. 

(2)  riJe  1    P.  JK  519.      Dormer  Y.  (3)  2  ^;/;r.  667,  668. 

fmckhurft,  poft,  3  vol.  135.  141.     Ttnvn-  • 

Lowther  ytt{\x%  Carltorty  February  i,  1741.  [  242  ]     **^  • 

^^^^ 
Lord  Chancellor,  ^^^^  ^^^V^iiC^ 

THIS  is  a  bill  brought  to  impeach  a  purchafe  made  31  s.C-tntc  139.^5;^ 
years  ago :  the  defendant  was  a  purchafer  with  notice,  ^  ?•  c*«  Teuup, 
fiom  the  Marquis  of  Wharton^  who  bought  without  notice.  K^^xokoLt         ^ 

with  noticehim-     jf 
UU  iioiB  a  perfon  who  bought  without  noticej  may  ihelter  hlmfelf  under  thelirft  pufchafc*  ^"^ 
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tdwTHEB  V.       It  18  certainly  the  rule  of  this  court,  that  a  mian  who  U  t  pur. 

^^J/**'i''     chafer  with  notice  himfelf  from  a  pcrfon  who  bought  mthout 

^*i^^7>i^^/-v     ^^o^»ce,  may  flielter  himfelf  under  the  firft  purchafer,  orodiei« 

f^^^  .  ^  ^  7     wife  it  would  very  much  clog  the  fale  of  eftates  (i). 

T^'^^Wherc,  Vya  If  a  counfel  or  attorney  is  employed  to  look  over  a  title,  anl 

lS^*toX  bu'    ^y  f°"^^  ^^^^  tranfadion,  foreign  to  the  bufincfs  in  hand,  hat 

iinefs  in  hand,     notice,  thi«  (hall  not  afFc£l  the  purchafer;  for  if  this  was  not 

«  cou  :fci  or  at-    ^^^  f^ig  Qf  ^^^  couft,  it  would  l)c  of  dangerous  confequence,  as 

to7c»!c*ove/a'    ^^  would  be  an  objection  againft  the  mod  able  counfel,  becaofe 

title,  has  notice,  of  courfe  they  would  be  more  likely  than  others  of  lefs  eminence 

that  (hill  not  af-  ^^  j^^^^  noticc,  Hs  they  are  engai^ed  in  a  ercat  number  of  affiun 

feet  the  purcni-       e    ■%  *     \  *     y    .     \  oo  a 

rcr.  of  this  kind  (2). 

(1)  Harrifon  v.  Forth ^  Free.  Cha.  5 1,     ilfjs  V.  Jollife^    Jmh.   31 1.  3 1 3.     FJt 
'  Branklyn  v.  0/v/.  anu  l  vol.  571      Siiett     Le  Nevt  v.  Lt  Kivt,  poft,  3  vol.  646, 
V.  Souibcote^  2  Bi-e.  Cba.  Rif.  66.     Mer-  (2)  IVorJley  v.  The  EarlqfScm-hormibi 

pojl.  3  vol.  392. 

Cafe  192.     Barret  and  others^  Creditors  of  John  Powell^  verfus  Ann  PffVxBg, 
Widow f  and  others y  February  i,    1741.  ^ 

An  Alignment  A  Bill  was  brought  by  creditors  againft  an  heir  of  an  inW- 
by  the  clerk  of  £^  ^^j^j  pcrfon,  aiul  likcwife  againft  his  widow,  to  have  tlie 
dito«  ^undc/the  benefit  of  the  aflignmcnt  of  the  infolvent's  eftate  from  the  cicfk- 
Aacute  lor  relief  of  thc  pcacc  at  thc  fcHions,  undcr  the  ilatute  for  the  relief  rf 

be  leaicd.  It  Was  objeftcd  bv  the  counfel  for  the  defendant,  that  d* 

aflignment,  in  this  cafe,  by  tlie  clerk  of  thc  peace,  to  the  major 
part  of  thc  creditors,  is  informal,  hccaufe  it  is  only  figned  by  die 
clerk  of  thc  peace,  and  not  fealcd ;  and  that  as  tlie  aft  of  par- 
liament directs  an  aflignment,  and  does  not  difpenfe  with  fcal- 
ing,  that  it  ought  to  be  executed  like  all  other  aflignments  tC 
convey  real  cflatcs. 

Mcijler  cf  the  Rolls,  I  am  of  opinion  that  the  affignmciH 
without  fcallnri;  is  luificicnt,  as  it  has  been  thc  conftant  meth« 
taken  by  nil  clerks  of  the  peace  fincc  the  acl  of  parliament  fo; 
relief  of  infolvent  debtors  took  place. 


C  243   ]      Smithy  and  Ueun  his  TJ^ifcy  verfus  French^  IVidow^  Fehruarj  IC 
Cafe  193.      ■  ''^^'• 

ir.ihufbAn;ir»rM  rT^  II E  bill  was  brouglit  for  a  fatisf:*.ftion  of  a  breach  « 
fcK.-t  nwrrlf.^c         I       XT\x?i^  and  ilvc  pluintifTs  by  it  have   made  thc  foilowin 

tonvi-YS  1)15  ''^•         ,,,1  »  1  riir         i  »•         i         'ii  - 

wiiViurioTc  to  cafe  :  Helena  the  dau^Jitcr  of  thc  dLf*.nuant,  lived  with  her  tJ 


JumV^ke  fi!  tion  of  Hdenj  which  confifted  of  tallies  or  Excheaucr  ordcw  ll 
ti**fjaion  to  the   3  /.  per  cetit.  and  for  this  purpofe  tlie  motlicr  had  the  ordeis  ddi 
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med  to  her,  and  afligned  to  her  by  an  indorfement  upon  each  of  Smith  ▼• 
them:  preyious  to  the  marriage  a  fettlemcnt  was  prepared,  but  ^****««» 
tiot  executed  till  after  (i),  by  which  the  tnift  of  this  1000 1.  ^^^^^ 
was  declared  to  be,  in  the  firit  place,  for  the  fole  and  feparate 
ufe  of  the  wife  during  the  coverture,  and  for  the  ifTue  of  this 
marriage,  and  in  cafe  there  (hould  be  no  ifTue,  that  then  the 
abfolute  property  (hould  veft  in  the  furvivor  of  hufband  or 
wife*,  in  a  very  few  years  afterwards,  Mr,  Segar^  being  diilrefled 
ia  his  drcumftances,  prevailed  upon  the  mother,  who  was  the 
traftee,  to  let  him  have  thcfe  orders,  and  fold  them,  and  ap- 
plied the  money  to  pay  his  own  debts,  except  350/.  which  he 
refunded  to  the  mother  upon  her  preiHng  him  for  it ;  he  died 
iniblvent,  and  therefore,  as  the  mother  was  a  truftee  for  the 
daughter,  the  plaintiff,  the  plaintiffs  infilled  (he  has  been  guilty 
of  a  breach  of  truft  in  delivering  up  the  tallies  for  loooA  to  the 
jpower  of  the  hufband,  and  for  that  reafon  ought  to  make  good 
the  deficiency,  which  is  650/*  to  the  plaintiffs* 

The  defendant,  Mrs.  French^  made  this  defence:  That  (he 
difapproved  of  the  match  between  her  daughter  Helen  and  Mr* 
%jr,  but  upon  the  folicitations  of  her  daughter  did  agree  to 
it  at  laft,  and  admitted  that  (he  had  the  tallies  indorfed  over  to 
her  for  the  1000/.  the  day  before  the  marriage,  but  in  a  very 
ihort  time  after  the  hufband,  Mr.  Segar^  became  very  necelfitousy 
aad  his  creditors  very  importunate ;  and  that,  at  the  joint  re- 
queft  and  the  repeated  importunities  both  of  her  fon-in-laMT 
id  daughter,  (he  did  deliver  over  the  tallies  to  Mr.  Segar^  but 
not  with  an  intention  that  he  (hould  imbezle  them  to  his  own 
sfe,  but  upon  his  fuggeflion,  that  the  land-tax  tallies,  of  which 
ikefe  were  part,  were  quite  full,  and  that  he  muft  fell  them  out 
and  buy  others ;  that  when  (he  found  Mr.  Segar  had  impofed 
ttpon  her,  and  had  applied  the  money  to  pay  off  his  debts,  (he 
ireatened  to  fue  him ;  upo.i  which  her  daughter  fell  upon  her 
bees,  and  begged  her  mother  would  defill  from  her  intention, 
for  it  was  only  making  bad  worfe,  and  that  fhe  would  rcleafc  her 
Bother  from  any  demand  Ihe  might  have  againft  her,  on  account 
rf  the  truft :  the  moiher  did  not  proceed  in  fuing  the  hufband, 
but  by  fair  means  recovered  bacli  350/.  afterwards,  till  the  day  r  ^aa  1 
of  his  death,  the  hufband  and  the?  plaintill  Helen  lived  with  Mrs. 
trench^  and  were  maintained  by  her,  and  from  his  death  liii  her 
fecond  marriage,  which  was  no  leis  than  fcvtn  yearsj  the  daugh- 
ter lived  with  the  defendant,  and  never  infilled  upon  tins  de- 
mand, but  feveral  times  offered  to  give  the  motlicr  a  reie  ilc. 

The  fa£ls  of  tlie  plaintiiT  Helen*^  falling  upon  her  knees,  to 
fclicitin  behalf  of  her  firft  hufband,  and  of  her  oflering  lo  cxc- 
tttc  a  releafe  to  her  mother,  atrcr  Srgar^a  death,  was  proved  by 
^itb  Powell f  another  dau^^fitcr  of  the  dcLndant,  wlio  wns 
3hout  eleven  yeari*  old,  when  the  fiib  fa(i  bappci-ed,  zm^,  ::b;"ur 
Airtecn  when  the  I'econd  happened,  of  the  plaintiiF  Hchri^  p:o- 
;  to  reicafp. 


(1)  The  bill  charged,  that  it  was  executed  before  the  marriage,   w': 
Mist  was  denied  by  the  anlwcr. 

Q.3  The 
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Smith  ▼.  The  principal  cafe  relied  on  for  the  plaintifF  was  cited  by- 
Faxmcm.  ^j.^  Noel^  and  is  mentioned  in  Needlarh  cafe,  Hoh.  page  215- 
7  Ed.  4.  14.  the  wife  being  cejluy  que  tntflj  (he  and  her  hufcand 
fold  the  land :  (he  received  the  money,  and  they  both  required 
the  feoffee  to  make  eftate  to  the  vendee,  and  yet  (he,  after  her 
hufband's  death,  was  relieved  again ll  the  feoffee,  and  might alfo 
againft  the  vendee  if  he  was  privy  to  the  ufe. 

Lord  Chancellor, 

The  queftion  in  this  cafe  is  fingly  between  z  ce/luy  qtte  truft 
and  a  truftee,  and  therefore  it  is  not  at  all  material  whether  die 
'  fettlemcnt  is  voluntary,  or  for  a  raluable  confideration. 

And  if  there  were  no  other  circumftances,  it  cannot  be 
douotcd,  but  if  a  hufband,  even  after  marriage,  conveys  hii 
wife's  fortune  to  a  truftee,  for  her  folc  andfeparatc  ufe,  and  the 
truftee  is  guilty  of  a  breach  of  truft,  that  this  court  will  decree 
him  to  make  fatisfaftion  to  the  c(fiNy  que  truft ;  indeed  if  there  % 
were  creditors  of  the  hufband,  who  had  a  prior  lien  upon  die 
property  fo  conveyed,  it  might  make  a  material  difference. 

The  principal  quefllon  here  is,  Whether,  upon  all  the  circum- 
ftances of  this  cafe,  the  defendant  has  been  guilty  of  a  breach 
of  truft,  and  this  muft  depend  upon  the  defence  which  (he  has 
fet  up  by  way  of  rebutter  to  the  plaintifl  *s  demand ;  if  it  flood 
clear  of  fuch  circumftances  there  could  not  be  a  plainer  brcadi 
of  truft  tlian  delivering  up  thcfe  tallies  to  the  power  of  the 
hufliand. 

But  the  prefent  cafe  appears  to  me  to  be  a  very  hard,  and  a 
very  harfli  demand  in  a  court  of  equity,  as  it  is  eircumftancedi 
taking  the  evidence  on  both  fides  to  be  true. 
C  ^45   ]  ^^  ^^^"  ^^"  ^^^^  ^^^  material  parts  of  tlic  defence^  in  the 

manner  I  have  before  ftated  it. 

In  the  firft  place,  his  Lordfhip  faid,  here  is  a  very  ftrong  equi- 
ty for  the  mother,  that  what  fhc  did  in  tlie  affair  was  at  the  im- 
portunity and  repeated  folicitations  of  tlie  daughter,  and  who 
(ince  the  death  of  her  firft  hufband  has  over  and  over  again  offer- 
ed to  execute  a  releafe,  when  fhe  might  beyond  all  contradiflion 
have  done  it;  for  though  the  allTgnment  was  an  unfortunate 
tranfa£lion  for  the  daughter,  yet,  as  it  was  done  at  her  o^li  re-  - 
queft,  (he  could  not  blame  her  mother  for  it. 
Though  a  wit-  An  obje£lion  has  been  made  to  the  moft  material  witnefsfo^ 
nt-is  be  an  infant,  the  mother,  who  is  Judith  Powell^  becaufe  fhe  was  but  eleven 

!iln^notTnv!ir[!  y^^^'s  ^^^  ^^^"  ^^  ^^^^^  ^'^  ^"^  f^^'  ^"^  thirteen  when  &« 
dale  his  cvi-  fwore  to  the  other ;  but  notwithftanding  her  tender  years,  tbi* 
4eacc.  does  not  at  all  invalidate  her  evidence,  for  fnch  a  circumftancc> 

as  a  brother  and  filler's  being  in  the  utmoft  diftrcfs,  and  ^^ 
falling  upon  her  knees  to  beg  and  implore  a  mother  not  to  •^^^ 
them,  muft  make  full  as  great  an  impreflfion  upon  a  young.nii^^ 
as  an  old  one. 

There  is  another  obfervation  very  material  for  the  dcfcnd^^^ 
that  notwithftanding  the  plaintiff  Helen  lived  with  her  mothe^  ^ 
tlie  time  the  fecond  marriage  was  propofed,  yet  there  is  no^ 
fyllablc  of  proof  of^'ercd  to  (hew,  that  cither  Helen  herfelf^     ^ 
the  piaintiffj  mentioned  the  leaft  tittle  of  this  ailair^  or  ^^^ 
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demand  of  the  650  /•  which  thej  have  now  fet  up  by      Smith  ▼. 

i  it  18  an  extreme  harlh  one,  after  all  the  kindnefs  and  jf  ,„,  in^„j  ^|,^ 
s  the  plaintiff  Helm  has  received  at  her  mother's  hands;  coatnaed  adebc 
pinion  the  defence  is  very  fufficient  to  rebut  all  the  ^•na«*"«n"»x^ 

^miy.  ^      ^      ^  after  he  come*  of 

age  It  wUl  bind  liim>  though  widabU  at  his  ekaioo. 

It  comes  very  near  the  cafe  the  defendant's  counfei 
pared  it  to,  of  an  infant  under  age,  who  contrafting  a 
ig  his  minority,  (hews  his  confent  to  it,  by  confirming 
:  comes  of  age,  which  (hall  effe£lually  bind  him^  though 
dable  at  his  eleAion  ( i  )• 
:,  a  promife  by  the  wife  to  releafe  during  the  cover-  Apnmifedorbg 

certain  could  not  bind  the  wife,  but  if  after  the  death  cpycrture  docs 
i{band  (he  repeats  the  promife,  it  is  a  confirmation  of  SJtVf°^LItdi' 

good.  after  the  hvif- 

baad*t  death,  It  h  a  confinnation* 

fe  of  Thayer  and  Gould^  Feb.  the  pth,  1 739,  {vide  x  T. 
.)  (irft  heard  before  the  late  Mafter  of  the  R§llsy  and 
s  before  me,  has  been  compared  by  Mr.  Noel  to  the 
>ut  there  the  circumllances  in  fupport  of  the  plaintiff't 
were  much  ftronger  than  in  the  prefent. 

in  that  cafe,  after  being  very  hardly  and  cruelly  ufed  ['  246  j  ' 
and,  was  prevailed  upon  to  join  with  him  in  imp6r« 
c  truftee,  to  convey  over  a  truft  eftate,  which  was  for 
ite  ufe  of  the  wife,  to  the  hu(band,  and  as  the  truftee 
ry  near  relation,  he  could  not  be  fuppofed  to  be  ig^ 
the  cruelties  the  wife  had  undergone^  efpecially  as 
proved  to  be  in  tears  the  whole  time,  that  the  con*- 
rom  the  truftee  to  the  hu(bahd  was  reading  and  ex<N 

was  another  ftrong  circumftance  againft  the  truftee^ 
ItuMj  retained  as  much  out  of  the  truft,  as  would  fa- 
3t  of  his  own  from  the  hu(band :  be(ides  too,  it  wz^ 
h  had  been  conveyed  in  truft,  and  I  remember  very 
at  ftrefs  was  laid  upon  the  circvmftance  of  its  being 

:  I  did  not  make  any  decree  there,  for  upon  my  re* 
ation  the  afiair  was  compromifed,  and  a  nfliddle  way 
;  by  the  parties  to  put  an  end  to  the  difpute* 

prefent  cafe  the  original  bill  was  degreed  to  be  d!f<> 
thout  cofts,  fo  far  as  it  feeks  relief  for  the  remainder 
00/.     And  a  crofs  bill  brought  by  the  defendant  for 

and  maintenance  of  the  daughter,  was  likewife  .dif- 
tiiout  cofts. 

■  V 
lHuk  V.  GaJfy^  ante  35,     CbefierficU  v.  Janjfeny  mgie  i  vol.  354.  note. 

t  Q4 
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Cafe  104.  Bagjbaw  rerfus  Spencer^  at  the  Rolb^  Fibruarj  18^ 

"^  r  1  v„.        r*  ^'NJAMIN  Allifon  dcvifes  lands  to  JB.  and  C. 
d  yor^.       ■•  '  hwirs,  in  truft  by  rents  and  proGts,  falc,  or  moi 
1  ly  his  debts,  and  funeral  expences,  and  after  in  trul 
moiety  to  the  ufe  of  his  nephew  Thormu  Bagfianm  for  1 
put  impeachment  of  wafte^    remainder  to  truftees 
heirs,  during  ihe  life  of  the  faid  Tbomms  Bagjbaw^  tc 
the  contingent  remainders,  with  remainder  to  the  u 
heirs  of  the  body  of  Thomas  Bagjbaw^  with  other  t 
over.     It  was  adjourned,  after  fome  debate,  till  a 
(boiild  be  made  in  the  cafe  of  GJfon  and  Col/on :  but  ii 
here  were  two  material  differences;  i.  The claufe/2rn/ 
2.  TTiis  was  a  trull,  and  the  court  mud  neceflarily 
and  decree  a  conveyance.     Vide  the  cafe  of  LegaU  aj 
»  P.  W.  87. 

(1)  Videffi.  580.  where  Lord  Hard^kkc  made  tl^is  dii 

Cafe  19;-  Colfon  verfus  Colfon^  AlicL  14  Geo^  !•  1741,  in  1 

S.(C.«Su»*       rr^HIS  was  a  cafe  fent  out  of  the  Court  of  Ch; 

F*»l-  '  A     *^^   opinion  of  the   court  of  King's   Bench 

cxc^  tr.  ^f^c^4>^      words :  "  I  give  and  dcvifc  my  lands  at  C.  to  Robert  1 

'"^ e^/l^  jf  '*  gratidfon,  for  his  life,  remainder  to  A.  and  B.  and 

•*  to  fupport  contingent  remainders  during  the  life 

•*  Colfon^  remainder  to  the  heirs  of  the  body  of  Ro 

r  247  1     •*  lawfully  begotten  i"  and  the  queftion  was,  Whet 

^y    ^  ^.^     ^^     Colfon  had  an  cftatc  for  life  or  in  tail  (i)?     Mr.  Holii 

V^:^:^/^^,  /,     that  he  had  an  eftatfc-tail,  for  that  it  was  a  rule  in  law 

.      ^    _,  the  anceftor  took  an  edate  for  life,  with  words  of  lin 

m^^  v^^^^w^z-jiis  heirs,  or  the  heirs  of  his  body,  they  Ihall  not  tal 

-^  V^.»^.e^.  /.  cliafe,  but  by  dcfccnt,  and  that  the  teftator's  intent 

rr.  ^ ^  i/^i^-^t\ti\.  controul  the' operation  of  a  rule  of  law.     King  vc 

^.^/^  ^Mg,  f^ef:tris  %t^  bf  22;.     2  Lev.  s^»     Blackburn  yt\ 

^^^W     /Af     '  -'*•  ^^-  5^-  5^'    ^  ^^-''-  ^^^'  '5*'    "^^^^^  vc^'f'W  ^' 
-^-^j2s^  Caf.  Eq.%%T.     1  Lutiv.   825.     CartL   17K     Lord 

vcrfus  Bopnli^  Caf,  in  Eq.  in  Lord  Talbo^s  riffte^  3 
678«  There  being  trudees  to  fupport  contingencies 
difference,  as  appears  from  Papillon  verfus  Vojce^  2  ]? 
which,  to  this  queftipn,  is  fully  in  pointy  there 
truftees* 

Mr.  l^t/otle  on  the  other  6de  argued,  that  the  tefttt 
vas  to  give  an  eftate  for  Hfp  to  the  grs^ndfon,  by  ph 
tr.es  to  take  advantage  of  the  forfeiture,  which  could 
cafe  he  was  tenant  for  life,  sdly;  Jlie  inteptiun  of 
tor  wa$  the  chief  rule  in  the  con(lru£tion  of  villi, 
he  cited  Pafiilion  and  B^is,  Eg.  Caf.  Abr.  185.  and  tha 
h^irs  is  a  word  of  purchafp*  Cartb.  272.  Pyhw  Terfi 
}  ff^^  37*-  "  -  ' 

>     -         (0*'f  I'rf?^-«73»:f9l' 597* 
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CJ/on  rertm  Col/in^  November  I2j  1743*    A  Re^hearingi 


K' 


OBERT  Bromley  J  fcifed  in  fee  of  the  reverfiori  and  inhen« 

tancc  of  feveral  cftates  at  Thorpe  Bulner^  in  the  bifhoprick 

of  Durham f  expedant  on  the  death  of  Elizabeth  Forjler^  by  his 

wll,  dated  the  lathof  ^w/jr,  17 12,  devifedthe  fame,  expe£lant 

as  afore&id  to  Robert  Col/on  for  life,  remainder  to  trullees  during 

his  life  to  preferve  contingent  remainders,   remainder  to  the 

heirs  of  the   body  of  the   faid    Robert   Colfon^    remainder   in 

like  manner  to  the  defendant,  William  Col/on,  and  the  heirs  of 

Us  body. 

After  the  teftator's  death,  Robert  Col/on  with  Elizabeth  Forjler 
foScred  a  common  recovery^  and  declared  the  ufes  to  the  faid 
Elizaietb  Former  for  life,  remainder  to  Robert  Coifing  and  his 

I      Mr.  Attorney  General,   counfel  for  the  plaintiff,    Elizabeth 
I    C^fin,  fitter  of  Robert  Col/on. 

The  principal  and  only  queftion  he  faid  arofe  upon  the  devife 
-in  Robert  Bromley^s  will. 

It  is  infilled  on  by  the  defendant,  William  Col/on^  that  Robert 
was  only  tenant  for  life,  and  confequently  was  not  intitled  to 
fttffcr  the  recovery. 

Tliit  caofe  was  heard  before  Mr.  Verney^  the  late  Mafter  of  [  248  J 
tlie  Rolls,  in  July^  1739,  who  referred  it  to  the  Judges  of  the 
court  of  King's  Bench  upon  this  point ;  in  purfuance  thereof  a 
?afe  was  made,  and  there  were  two  arguments  before  the  Judges 
of  the  court  of  King's  Bench  j  but  they  declined  giving  any 
opbion,  and  therefore  the  parties  have  been  advifcd  to  bring  it 
b  this  {hape  before  your  Lord(hip. 

All  the  dire£lions  prayed  by  the  plaintiff's  bill  are  confequent 
of  the  opinion  the  Court  will  give  in  this  point. 

Mr.  Attorney  General  for  the  plaintiff:  .Connefting  tliefe  two 
dUtcs  together,  I  infift  makes  an  inheritance  in  Robert  Colfon^ 
9Qd  the  rule  from  whence  I  argue  is  laid  down  in  I  Injl*  309*  a* 
fUid  j«  and  Shelley^  cafe,  i  Co.  93.  b. 

It  is  not  at  all  material,  whether  there  is  any  eftate  inter- 
Tcning,  for  it  is  the  fame  if  limited  to  A.  for  life,  and  to  the 
Icirs  of  the  body  of  A.  or  to  A^  for  life,  to  B.  for  life,  and  to 
the  heirs  of  the  body  of  A. 

Where  the  anceftor  mak«s  fuch  a  limitation  as  this,,  it  U 
giving  the  devifce  every  thing,  and  the  fenfe  of  the  law  in  this 
'cfpcft  is  fo  very  ftrong  that  nothing  can  be  plainer.  Fide 
•I  Injl.  18.  b. 

'  Aa  anceftor  cannot  make  his  heirs  purchafers ;  and  another 
^on  is,  the  law  will  not  fuffcr  an  eftate  of  inhtritancc  to  be 
pl  abeyance  j  the  rule  extends  to  the  cafe  of  wills  as  well  as  to 
conveyances  in  the  life  of  the  party, 
.  ,  It  b  not  fufficient  to  fay  that  we  are  to  be  governed  by  the 
m  )i|tention  of  the  parties,  for  a  man  cannot  break  through  the  rule 
ft-  w«w,  but  this  intention  muft  be  conliftcnt  with  it.  Fide  Saul 
m  ^'ftriirrf,  Cro.  Eliz.  caj, 
■  The 
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CoisoN  T.         The  next  confidcration  is,  what  there  is  in  the  particular 
CoLtoN.      framing  of  this  will  to  take  it  out  of  the  general  rule. 

It  has  been  infifted  that  Robert  Colfon  took  an  eftatc  for  Hfe 
onIy>  and  that  his  heirs  are  purchafers. 

But  in  this  will  the  intention  is  very  plain  that  the  heirs  o' 
Robert  Colfon  fliould  take  per  formam  doni^  for  here  is  all  the  ap-- 
peafance  of  an  eftate«taii,  heirs  of  the  body  of  his  grandfot 
lawfully  begotten  or  to  be  begotten,  words  moft  peculiarly  fig 
nificant  to  create  an  eftate-tail ;  and  great  ftrefs  was  laid  upnr 
them  by  Lord  Ch.  Jull.  Hale^  in  King  v.  AdelUng^  i  Vent.  21- 
225. 
r  249  ]  I^  l^^s  been  urged  by  the  defendant's  counfcl,  here  are  (lro«- 

words  to  Ihew  the  teftator  intended  only  an  eftate  for  life  as^ 
devife  to  his  grandfon  for  and  during  Iii$  natural  life,  Wr« 

But  then  the  contingent  remainder,  prcferved  by  the  limi_ 
tion  to  the  truftecs,  is  nothing  more  than  the  limitation  to  is 
heirs  of  the  body,  and  not  to  a  remote  remainder. 

Suppofe  the  tcllator  had  faid  to  truftees  to  preferve  conting2< 
remainders  to  the  right  heirs  of  Robert  Cclfon  :  tlie  gentlemcii 
the  other  fide  would  hardly  fay  that  right  heirs  eo  nomine  can  t  a. 
as  purchafers,  the  law  would  not  admit  of  it,  and  yet  the  intci 
tion  is  equally  clear  here,  as  it  would  have  been  there  (1). 

If  the  limitation  had  been  to  the  heirs  of  the  body  of 
ftranger,  it  might  have  been  otherwife,  for  they  would  have  bee 
purchafers,  becaufe  there  was  no  anccftor  to  take  firO,  but  thcr 
is  no  cafe  where  hcin  of  the  body  take  as  purchafers  if  tlic  ancef 
tor  has  the  eftatc  for  life. 

I  will  put  the  ftrongeft  cafe  ;  fuppofe  a  devife  to  >/.  remaindc 
to  his  heirs,  and  that  the  teftator  fliould  by  cxprcfs  words  fay, 
intend  the  heirs  fliould  take  as  purchafers,  yet  it  would  not  pre 
vail  againft  the  rule  of  law  that  heirs  cannot  take  as  purchafers. 

The  fccond  point  I  would  infift  upon  is,  that  the  rule  of  lai 
muic  prevail  againft  the  plain  intention  of  the  teftator :  Goodrig) 
verfus  Pw//f/;,  12  Geo.  i  (2).  Devik  to  Nicholas  Lifle  for  lif< 
remainder  to  the  heirs  of  his  body  and  his  heirs  for  ever.  Hei 
ihe  latter  words  were  necelfarily  rejected,  becaufe  they  woul 
deftroy  the  eftate ;  and  the  court  held  this  was  an  eftate-tail,  f< 
tliey  were  words  of  limitation  and  not  of  purchafe.  Ude  Lega 
verfus  Sewel/y  I  P.  If^.  87.  and  Morrij  verfus  JP'oody  at  the  Coc 
pit^  a  plantation  caufe,  .tlie  24th  of  March,  1730,  held  to  be  : 
eftate-tail  by  Lord  Chief  Juftice  Raymond  and  Eyres •  In  Loi 
Glenorchy  verfus  Bofville^  Caf  in  Eq.  in  Lord  Talbofs  timcy  3.  d 
clared  there  by  Lord  Tidbot,  that  if  it  had  been  a  devife  of  a  1 
gal  eftate,  it  would  have  been  an  eftate-tail.  Fide  Roberts  vcrC 
JDixiveilf  December^,  iTi^^  before  Lord  Hardwicie,  {l  T.  j/i 
607.)      Thrnflout  verfus  Peaty  Mich.  T.  3  Geo.  I. 

In  all  thcfe  cafes  it  was  plainly  the  intention  of  the  teftate 
that  there  fliould  be  only  an  eftate  for  life,  and  yet  held  to  1 
an  eftate-tail  in  conformity  to  tlie  rules  of  law. 

(l)  Fid*  G§doIpbin  V.  JUngdcMt  ante  57.  (a)  2  Id.  Rqym.  1437.  S,  < 


in  the  Time  of  Lord  Chancellor  Haildwicke.  ^9^ 

It  IS  obfervable  on  the  cafes  upon  tlic  words  :Jfue  of  the  boJj  and     ^o^«o«  ▼• 
kin  of  the  body^  that  they  have  never  been  conflrued  words  of 
purckafe,  but  where  tlie  teftator  intended  to  point  out  particular 
pcifon?. 
Lord  Chancellor,  [  250  J 

I  would  wiirngly  deliver  the  parties  from  any  further  trouble, 
i£l  could  do  it  confiftently  with  the  rules  of  the  court;  but  this 
is  a  mere  qucicion  in  hw,  and  is  already  put  in  a  proper  courfc; 
and  unlcfs  there  was  fomething  executory  in  it,  I  ought  not  to 
meddle  with  it  in  equity,  except  there  were  fome  cafe  already  ia 
point  determined :  but  as  there  is  not  one  determined  where 
there  is  an  interpofition  of  truftces  to  prcferve  contingent  re- 
mainders, I  will  therefore  aflirm  the  late  Matter  of  the  Roll's 
order  of  reference  to  the  Judges  of  the  court  of  King's  Bench, 
thcji  it  will  go  on  regularly. 


A.  certificate  of  the  Judges  of  the  court  of  King's  Bench» 
upon  the  8  th  of  May^  I744i  in  the  cafe  of  Colfon  verfus 
€lolfon, 

"^T  7  E  have  heard  counfel  in  the  queftion  referred  by  your 
▼  V  Lordihip  to  us,  and  as  it  appears  by  the  ftate  of  the 
^ft,  there  is,  after  the  determination  of  the  eftate  for  life  to 
Robert  Colfon^  a  devife  to  Ifahella  his  daughter,  and  to  Ralph  Ro^ 
^tnfon  and  their  heirs  for  and  during  the  life  of  Robert  Colfon* 

We  are  of  opinion,  that  by  reafon  of  the  remainder  inter- 
PofiDg  between  the  dcvifc  to  Robert  for  life,  and  the  fubfequent 
*^'nitaiion  to  tlie  heirs  of  his  body,  the  faid  Robert  took  an 
j'^atc  for  life,  not  merged  by  the  devife  to  the  heirs  of  his  body, 
out  by  that  devife  an  cftate-tail  in  remainder  vetted  in  the  faid 

Sir  William  Lee^  Knight,         Chief  Jufticc. 

Sir  William  Chappie^  Knight,  1 
Martin  Wright^  Efq.  >  Juftices. 

Thomas  Demfon^  Efq.  3 

C  %)  Hadgfom  y.  Amhrofej    Dough  323.  S.  P.   Jones  v.   Morgan,    I    Bro.   Cha. 
'^^  J06. 


Tf^illis  verfus  Jernegan,  February  26,  1741.  f  251  ^ 

^  Cafe  196.    y^ 

^T^HERE  had  been  feveral  tranfaftions  between  the  plain-  Ifaperfonwiu     ^^ 

*  tiff  and  defendant,  in  relation  to  the  defendant's  lottery-^^'^'V^^^'^^ 

*  &lc,  as  it  was  called,  of  plate,  jewels,  i^c.  and  particularly  eyes optn, equity  •^'^^ 
^agreement  in  relation  to  the  receipts  or  tickets  in  the  fale,  J^^^^^^^jjjj''*'    -^^' 

*  ptat  number  ©f  which,  to  the  amount  of  no  lefs  than  eleven  fb^^^„  ** 
*Ottfand,  had  been  delivered  to  the  plaintiff,  who  was  to  pay  a  ^^^ 
'^W  price  for  them,  and  if  by  ingroffing  fuch  a  quantity  he  could       '"  I^  r: 


feU        <^^^ 

i 


e/e^-' 
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WiLtif  T.  fell  them  above  par,  the  profit,  kt  it  be  ewer  to  mt,  mil 

JsftsxsAic.  g^  .^^Q  jj^^   plaintiff's  pccLct :  -^thc  plaintiff  mi^  bate  Ml 

'^l^.  .  ihcm  to  very  great  advantage,  but,  by  out-ftanding  Us  j^^a 

^^^^^  and  infi.lir.g  upon  an  exorbitant  premium,  he  was  a  on 


5^  j^  ^^  blc  Icfer;  ar.J  new  brings  a  bill  to  be  relieved  againftdKb 
'^^^^^^^''^^  fendaht,  fu^rjtftinp  the  agreement  to  be  hard  and  unconlDMi 
^^,;  ^2^^2i^  able,  and  liLswii'e  for  an  open  account  between  him  andtkfc* 

^    /  fendant. 

^.         •     "  The  defendant  ffts  forth  the  whole  agreement,  and  infih .; 

"^^'^         that  there  was  no  fraud  or  circumvention,  but  that  it  w»  t ' 
\,^\;i^    "    ^>tranfaclion  carried  on  with  the  utmoft  faimefs,  andanaene- 

mcnt  entered  into  at  the  plaintin^s  own  requelt  j  and  that  at 

was  not  fo  beneficial  a  one  as  it  might  have  been,  it  wsi  \ 
tirely  o^jvlng  to  the  mitmanigen.ent  of  the  plaintiff;  and,  ai10  < 
the  open  accoutu  prayed,  the  defendant  pleads  a  ftatcd  acoooBk 
in  bar,  which  had  been  fettled  between  him  and  the  pluntiff 
fome  time  after  the  fale  or  lottery  was  finifhed,  and  entered  bs 
book  that  related  merely  to  the  tranfadion  between  him  and  die 
plaintiff,  and  to  no  other  purpoG:  whatever;  and  that  the  al« 
jufting  of  this  account  had  taken  up  a  week's  time  at  leaft;  aid 
the  plaintiff,  at  the  time,  and  often  fince,  had  declared  hirntdf 
cittremely  well  fati^fied  M'itli  it. 

There  were  fevcrai  witneffes  on  the  part  of  the  defendant  to 
fapport  tlie  agreement,  and  the  feveral  fa£ls  infilled  on  by  the 
anfwer,  but  there  was  not  a  tittle  of  evidence  on  the  behalf  cf 
die  plaintiff  to  fupport  the  allegations  in  his  bill* 
Lord  Chancellor, 

It  is  not  ruHic:c:n  to  fct  afide  an  agreement  in  this  court,  to 
f»ggeft  wcakneis  and  inuifcretlon  in  one  of  the  parties  who  has 
engaged  in  it ;  for,  fuppofing  it  to  be  in  fa<Sl  a  very  hard  and 
unconfcionaljlc  bartrain,    if   a   perfon   will  enter  into   it  with 
his  eyes  open,  equity  will  not  relieve  him   upon  thisi  footing 
only,  unlcfs  he  can  fnew  fraud  in  the  party  coi  it  railing  with 
hin>,  or  fome  uikIuc  means  mride  ufe  of  to  draw  him  into  fucb 
r  25^  3     an  agrccmcr.t  (i),  which  is  not  pretended  by  the  plaintiff  in  the 
prcfent  cafe ;  for,  from  the  evidence,  he  appears  to  have  bccti 
fo  fond  of  this  project  of  a  fale  of  plate,  jewels,  l^c.  that  no  pcT- 
fon  ever  had  fuch  an  c.ify  flomach,  and  quick  digcftion,  for  h< 
wanted  to  have  monopolized  the  whole  number  of  tickets. 

The  plaintity*5  cnunicl  have  made  two  objeclions  to  the  de- 
fendani'a  plea  of  a  ilated  account. 

I.  Tliat  it  wai  not  figncd  by  the  parties. 
2  That  tils.'  vcu'whcrs  were  not  delivered  up  at  the  time. 
Wher-  perfoni        As  to  the  lirft,  there  i^  no  abfolute  neceffity  that  it  (hould  bc 
h.iv«emjtuii       figncd   bv  thc  pariiv:.«>  who  have  mutual  dealincs,  to  make  it  a 
thr  act  >a'.t  ii     ilatcd  accouHt,  tor  even  where  there  arc  tranlactions,  luppolt 

not  neccifiry  to 

nuke  its  a  lij'.'-d  oitr,  but  ii  is  keeping  it  any  Iciigihof  ;lmc,  without  mjicing  an  objcciloo,  which  kina 

the  purib:i  co  \«hoin  il  i^  Tent. 

(l)  F'^U  C^'ftrfii'ui  V.  y.irJP:n,  ant'!  9,  10.  Carffr!r^r,  IJhcr^wd^  ibid,  560 
t  vol.  351.  AV.t/j  V.  GhuU,  2  /'iy*.  422.  Hcaibcoie  v.  Fahwin^  2  Lro.  Chn,  Rep 
Jii.     Gvjjnc  V.  Heaton^  l  Bro,  Cha,  Rrp.     167.     icTc/V  v.  Ptad^  Fcj',  jun.  19. 

betwea 


\ 


in  the  Time  of  Lord  Chancellor  Hardwicke.  ^^% 

Ibetween  a  merchant  in  England  and  a  merchant  beyond  fea,  and     Wxllxs  t^ 
An  account  is  tranfmittcd  here  from  the  perfon  who  is  abroad,  it  is    J**'*'^ ^n, 
ttot  the  (igning  which  will  make  it  a  dated  account^  but  the  per- 
tkm  to  whom  it  is  fent,  keeping  it  hj  him  any  length  of  time, 
^vritfaout  making  any  obje^lion,  which  (hall  bind  him,  and  pre- 
irept  his  entering  into  an  open  account  afterwards  (i). 

The  fecond  obje^ion  is  becaufe  the  vouchers  were  not  deU* 
'  vcredup. 

Noinr  there  is  no  doubt,  if  vouchers  are  delivered  up  at  the  The  delivering 
time,  it  is  an  affirmation  at  leaft,  that  the  account  between  the  ^^  ^°^^^rs  is 

•  «         1  1  1       •     r       •     •  1  r  1       1      »n  affirmation 

parties  was  a  liated  one,  but  to  make  it  io,  it  is  not  abfolutcly  that  the  account 
neceflary  they  ihould  be  delivered  up  at  the  time  the  account  is  between  the  ptr- 
f  -litttlcd  5  for  inftanice^  in  the  cafe  of  bankers  and  their  cuftomers,  one7^t*m«aS. 
it  is  feldom  done,  but  the  drafts  which  are  made  upon  them  foiuteiy  neeeffii- 
arc  conftantly  kept  on  files,  and  at  different  times,  when  they  J*^  ^5^  ^<^^* 
Ictde  accounts  with  you,  they  only  enter  in  a  book  which  they  « the  time  the 
give  you  for  that  purpofe  the  feveral  receipts  and  payments  during  account  is  fct- 
your  tranfaftions  with  their  fhops,  and  it  would  be  imprudent  in  ^^^*  th^*dn^ 
them  to  do  otherwife,  becaufe  the  vouchers  are  very  often  of  ufc  which  arc  mad* 
to  them  in  clearin^:  up  any  difputes  between  their  fhop  and  a  ^F^"  ^^m  on 

llurd  perfon*  ^  they  are  vouch* 

ers>  and  of  life  in  clearing  up  difputes  between  their  fhop  and  a  third  perfoi^ 

Lord  Chancellor  decreed  the  plaintiff  's  bill  to  be  difmiiTed  with 
cofts  (2). 

(i)  The  account  was   figned  by   a    the  dated  account^  it  was  difm^Ted  with 
Vitncfs.  coils.  Reg.  Lib,  B.  1741.  fol.  192. 

(2)  So  far  as  the  bill  fought  to  open 


Brace  Ycrfus  Taylor,   February  10,  1741*  [253] 

Cafe   197, 
yr^ILLIAM  Taylor  J    who^  was  feifed  of  certain  lands   in  Whereamaiicr, 
^'^    Brecknock/hire  in  Wales,  'a  few  years  ago  thought  proper  to  ^jj^^  thl^^urif. 
nuke  a  conveyance  of  them  to  William  his  fon  in  fee,  rendering  di<aion  of  the 
an  annuity  of  37/.  per  ann.  to  himfelf  for  life,  and  10/.  per  ^^^^  ^^  ^^^'}* 
«««•  to  Judith  his  wife  for  life  ;  under  tliis  conveyance  William,  Ii\u*iJ^y,"p^dM* 
the  fon,  entered  into  poiTeifion,  and  for  fome  time  paid  the  an-  may  take  their 
nuityboth  to  his  father  and  mother.  On  Lady^ay^   1736,  ^^'^- i7'^f**?^"|*'' ^""f 
'wwthc  father  gave  a  receipt  to  William  the  fon  for  fix  pounds  fcqucn«ritb"an 
five  fliillings,  in  lull  for  that  quarter  of  his  annuity,  which  was  inducemcntwith 
due  at  that  day.     William,  the  fon,  acknowledged  by  his  an-  ^-ft^^biiTwiSl 
f^cr,  that  there  were  other  little  money  tranfadtions  between  cofts, 
"is  fatlicr  and  him,  and  that  at  divers  times  he  had  borrowed 
finall  fums  of  his  father,  but  he  fwore   thefe  fums  of  money 
^crc  all  difcharged  :  In  April  ox  May,   1736,   Wu/lam^  ihe  (on, 
Wade  his  father  another  payment  of  about  5  /.  very  foon  after, 
V'tlliawy   the  father,  died,   and  left  Brcce   his  executor ;  the 
pefcnt  bill  was  brought  by  Brace  againil  William  tlie  fon,  pray- 
ing* amongft  other  things,    that    William   tlie  fon    might   pay 
to  Brace  what  was  in  arreir  for  tlie  father's  annuity  at  the  time 

of 
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Bkace  r. 

Taylor. 

Tho*  a  defendant 
lias  not  demurred 
to  a  billy  as  be- 
ing too  trifling 
for  this  court  to 
entertain y  yet  he 
may  take  advan- 
tage of  the  ob- 
jection at  the 
learings  for  a 
bill  may  have 
been  fo  drawn, 
as  to  have  pre- 
sented a  demur- 


^254] 


If  a  defendant, 
by  his  anfwefy 
acknowledget 
any  particular 
lum  due,  tho*  he 
fweart  thatthofe 
fums  were  dif- 
charged,  yet  it  it 
ftill  a  ground  for 
direding  an  ac- 
«Ottnt» 


of  his  death,  and  that  he  might  come  to  an  account  with 
for  what  other  money  he  owed  him  on  the  account  of  his  fatl 
Lord  Chancellor  faid,  his  opinion  was,  that  the  bil!  ougl 
be  difmifled  with  cofts  :  he  faid  this  was  a  queftion  which  ; 
within  the  jurifdiftion  of  the  courts  of  Wales  \  and  tho' tl 
not  a  reafon  to  prevent  the  parties  from  taking  their  reme< 
this  court,  where  rfie  mattv^r  in  queftion  is  of  great  value 
difficulty,  yet,  where  the  difpufe  relates  to  a  matter  of 
confequcncc,  that  is  an  ingredient  which  this  court  ought  to 
fider  ( I ) ;  one  objeftion,  therefore,  which  the  counfel  fo 
defendant  have  made  in  the  prefent  cafe,  is,  that  the  matt 
queftion  appears  to  be  of  fmail  and  trifling  confeqnence,  th( 
defendant  has  not  demurred  to  the  prefent  bill  on  that  acc< 
yet  thatobjeclion  may  be  taken  advantage  of  now  at  the  heai 
for  it  very  often  happens,  that  a  "bill  may  be  drawn  in  ft 
manner  as  to  prevent  a  demurrer  of  this  fort,  efpccially 
matter  relating  to  an  account,  and  thorefore  it  would  be  ver 
reafonable,  that  an  objedion  of  this  fort  might  not  be'taken  a 
hearing.  In  tlie  time  of  Lord  Harcourt  a  bill  was  broug 
this  court  relating  to  tithes;  it' was  clearly  admitted  tha 
plaintiff  had  a  right  to  fome  titlies  of  the  defendant ;  but,  2 
tithes  which  were  due  appeared  to  be  only  of  the  value  0 
pounds^  the  Chanccilor  difmiried  that  bill  at  the  bearing  •, 
is  the  nature  of  the  prefent  cafe  ?  Here  is  a  bill  broug 
have  a  decree  made  for  the  payment  of  the  arrears  of  an  am 
which  were  incurred  in  the  life  of  the  plaintiff's  tcftator. 
ccipt  is  produced  on  the  part  of  the  defendant,  whereby 
pears,  that  at  Lady-day^  '73^>  h^  P^*^  his  father  6/.  15 
one  quarter  of  his  annuity,  due  at  that  time  ;  this  is  an  evi( 
there  were  no  other  arrears  of  the  annuity,  and  the  father 
witliin  a  little  more  tlian  three  months  after ;  fo  that  at  the 
of  his  death  there  could  have  been  but  one  quarter  that  v^ 
arrear,  and  that  fo  fmall  a  fum  as  6  /.  15/.  -,  but  then  it  has 
faid,  that  the  defendant  has  admitted  by  his  anfwer,  that 
different  times  borrowed  fmall  fums  of  his  father,  and  thoui 
does  fwear  he  has  difcharged  thofe  fums  in  his  father*s  life- 
yet  it  has  been  urged,  that  this  is  a  ground  for  directing  ar 
count  to  be  taken,  and  upon  tlie  account  it  may  come  out, 
there  was  fo  much  money  owing  from  the  defendant  to  h 
thcr,  that,  together  with  the  6  /.  15  /.  before  mentioned,  ii 
amount  to  a  fum  for  which  this  court  allows  a  bill  to  be  broi 
and  it  is'  indeed  true,  if  the  defendant  had  acknowledged,  I 
anfwer,  any  panicular  fam  due,  tliough  he  fwears  that 
fums  were  difcharged,  that  might  have  been  a  ground  for  d 
ing  an  account  to  be  taken ;  but,  in  the  prefent  cafe,  th( 
acknowledgment  which  he  has  made  is,  that  there  were  fmall 
of  money,  which  he  at  different  times  borrowed  of  his  father 
as  the  plaintiff  has  made  no  proof  what  thofe  fums  were,  a 
the  defendant  has  fworn  he  has  difcharged  them,  there  is 
foundation  for  dire£ling  an  account  to  be  taken  relating  to 

(1)  Fide  Qwcfu  V.  Smitbf  Com*  715.  An^n.  Btu^.  17. 
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fami,  and  this"  made  the  more  clear,  by  rcafon  of  a  piece  of  evi-     Brace  v. 

iicncc  produced  on  the  part  of  the  defendant,  by  which  it  ap-      Taylok. 

pears,  about  jtfril  or  May  following,  he  paid  his  fadicr  about 

five  pounds,  which  might  probably  be  the  difchargc  of  thefc 

fums  mentipncd  in  his  aufwer,  and  there  is  no  ocqafion  to  apply 

that  payment  to   the  annuity ;  thefe   are  reafons  to  fliew,  the 

plaintiff  had  no  ground  to  come  into  this  court,  and  his  natural 

remedy  was  a  diftrefs,  or  ^n  a£lion  of  covenant  upon  the  deed  : 

"  And  his  Lordfliip  declared,  he  faw   no  caufc  to   give   the 

"  plaintiff  any  relief  in  equity,  and  ordered  the  plaintiffs  bill  to 

"  be  difmiffed  out  of  court  with  cofts." 


Touft^  verfus  Peachy^  February  11,   1741  (i).  Cafe  198. 

SIR  Robert  Brcdon^  on  the  21  (I  of  Januarn^  '7^9>  made  his  Wh«re  a  father 
will,  and  thereby  gave  certain  houfes  in  BomUJireet  and  Old-  tltT^c^^!tl 
}rttty  of  the  value  of  about  340/.  per  ann.  to  Z,accheus  his  Ibii  for  ancc  Vro^^a^" 
life,  the  remainder  to  the  firft  and  other  fens  in  tail,  remainder  'i^u-'Jitcr,  ia  «■- 
to  his  daughters  and  tlie  heirs  of  their  bodies  5  and,  in  cafe  of  ^IX'^^ll^'r^ 
fuch  daughter  or  daughters  dying  without  ifl'ue,  then  to  the  fur-  poiV,  and  after- 
vivor  or  furvivors  of  their  heirs.  wards  makes  ufe 

oi  ic  for  anotKer, 
this  court  will  rellcTc  under  the  head  of  frimd  (2), 

^\T  Robert  Bredon  A\cA,  and  upon  his  death,  Zacchetu  tntcxtS^^^^''^-^^^ 
intopofleflion  of  the  tenements  both  in  Old-firect  and  Bond-ftrcct  yC  ^^^^^^ 
Zaccheus  had  no  fons,  but  had  ifiue  two  daughters,  Margaret  and         ^ 
-Ljdia  5  Margaret  intermarried  with  Mr.    jfojM  F&x,  and   the 
plaintiff  Lydia   intermarried  with  Mr.  young  in  1726.     yo/iph     f  ^^5  I 
i'wr  was  in  very  bad  circumftances,  and  one  French^  examined^^^J^^^^'/^^i^T^ 
in  the  caufe,  fwore,  that  about  that  time  he  heard  Zacc/jcus  com-    ^L^  4  ■ 

plain  of  Jo/eph^s   extravagancies,  and  faying,  that  if  he  was  xo^'^    ^^  / 

die,  Jofeph  would  wafte  all  that  would  come  to  him,  for  which 
J'cafon  he  would  endeavour,  for  a  little  matter,  to  get  Jofeph  to 
join  with  him  to  bar  the  eftate-tail  in  that  moiety  which  he  would 
^  intitled  to,  in  order  to  protedt  the  eftatc  from  his  creditors. 

And,  with  this  intent,  "  Zaccheus  rcprefentcd  to  his  daughter 
**  Margaret,  that  it  was  probal>le  he  fliould  not  have  any  more 
children,  and  that  it  would  be  for  her  benefit  to  join  in  a  com- 
**    mon  recovery  of  a  moiety  of  the  premiffes  fo  limited  in  re- 
mainder in  tail  to  his  daughter,  and  defired  her  to  pcrfuade 
her  hufband  to  join  in  the  fame,  and  that  thereby,  and  by  a 
deed  to  be  made  thereupon,  declaring  fuch  recovery  to  be  to 
the  ufe  of  Zaccheus  and  his  heirs,  this  moiety  would  be  pro* 
te£led  from  the  creditors  of  Jofeph  Fox,  and  at  the  fame  time 
promifed  Margaret,  that  he  would  take  the  eftate  fo  to  be  crc- 
^*  atcd  by  the  recovery,  and  deed  to  declare  the  ufes  thereof,  a$ 

(0  R^g-  Lib,  ly   I74K  fol.  119.  I  ref.  19.    Kinchant  v.  Kinchsint^  t  Br%. 

(2)  Vide  Tendtil  v.    Smith,  ante   85.     Cba.  Rep,  369.  374.  Hawes  v.  IVjatt,  3 
—  ?.  Her^Mt  ante  16 1  •     C9ry  v.  Cmy,     Bro^  Cba,  Rep,  i  j6, 

3  **  a  trutte* 
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YovvG  T.      u  2  truftcc  only  for  her  and  her  heirs,  and  that  the  operation  of 
FsACHT*      ^^  j^^  would  he  fuch  thereupon,  he  not  paying  any  confideration 
*^  for  the  fame,  and  that  he  would  not  claim  or  infift  upon  any 
•*  benefit  or  advantage  thereby." 

A  recovery  was  accordingly  fuffered  of  this  moiety  in  Hilarf 
term,  1726,  in  which  Zaccheus  was  tenant  to  tlie  prMpe^  and 
Margaret  and  her  hulband  were  vouched,  and  a  deed  wi-  pcr- 
fcfted,  to  which  they  were  parties,  and  the  recovery  was  there- 
by declared  to  be  to  the  ufe  of  Zaccheus  and  his  heirs,  but  no  confi- 
deration  whatfoever  was  paid  by  Zaccheus^  or  any  other  on  his 
behalf,  to  Margaret  and  her  hufband. 

Soon  after  Jofeph  and  his  wife,  on  account  of  other  circum- 
ftances,  were  forced  to  go  to  South  Carolina,  in  order  to  fecrete 
themfelves  from  their  creditors. 

However  Zaccheus^  from  the  time  the  recovery  was  fuffercdj 
conftantly  paid  to  Margaret  an  annuity  of  tliirty  pounds  ^r* 
anrtm  Afterwards  Zaccheus  had  the  misfortune  to  become  a 
bankrupt,  and  Sir  Robert  Peachy  and  others  were  chofen  hii 
affignecs :  Zaccheus  died  in  March,  1734,  and  jfofeph  Fox  in  Au^ 
gufi,  I73Sj  and  his  wife  fome  few  days  after  died  without  iffiic, 
without  having  made  any  difpofition  of  this  moiety :  The  prefent 
bill,  brought  by  Youvg  and  Frances  his  wife,  againft  the  affignecs 
oi  Zaccheus^  and  againft  a  mortgage  of  this  eftatc,  under  amort- 
gage  from  Zaccheus^  after  he  got  pofTcflion  of  this  moiety  under 
f  2c6  1  ^^^  recovery,  praying,  amongft  other  things,  that  the  recovery 
■-     ^  might  be  fet  afide  as  being  unduly  obtained,  and  tliat  in  confe- 

quencc  of  this  the  plaintiffs  might  be  allowed  to  redeem  the  mort- 
gage, as  this  moiety  is  defccndcd  and  of  right  belongs  to  tlic' 
plaintiff  Lydia  and  her  heirs. 

Upon  the  hearing  of  this  cafe.  Lord  Chancellor  afkedthe 
counicl  for  the  plaintiffs,  whether  they  were  willing  to  confeot 
that  the  '^ol-  per  atw.  which  Zaccheus  had  paid  to  Margard 
(hould  be  refunded,  and  upon  their  declaring  that  they  were,  1 
Lord  Chancellor  faid,  his  opinion  was  that  the  recovery  ought  j 
to  be  fet  afide  as  being  unduly  obtained,  and,  in  confequcncc  of 
this,  that  the  plaintiffs  were  intitlcd  to  redeem  tliis  mortgage. 
He  faid  the  (late  of  the  cafe  v/as  no  more  than  this :  Sir  Robert 
jBr^Ji?// gave  his  cilate  by  his  will  to  his  fon  Zaccheus  for  life,  the 
remainder  to  trullees  to  prefervc  contingent  remainders,  re- 
mainder to  his  firft  and  other  fons  in  tail,  the  remainder  to  his 
daughters  and  their  heirs,  as  tenants  in  common :  Sir  Robft- 
Brcdcfi  died,  and  on  his  death  Zaccheus  entered  into  poffeflioflf 
and  had  only  two  daughters,  fo  that  he  was  tenant  for  life,  with 
remainder  to  them  in  tail :  7,acchcus  ]oms  vi\i\\  Margaret,  CiOtfi 
his  daughters,  and  her  hufband,  in  fuffering  a  recovery  of  * 
moiety  of  the  premiffcs  ;  by  the  ufcs  of  this  recovery,  Zaccheus 
IS  made  the  owner  of  this  moiety  in  fee  :  in  the  deed  which  dc* 
clared  the  ufcs,  the  confii  eration  is  recited  to  be  for  barring  ^ 
entails  in  the  premiffes,  and  the  remainder  and  rcverfion  cxpcS^nt 
thereon,  and  in  confidcration  of  five  (hillings,  and,  as  the  i"^ 
fays^  for  divers  other  Valuable  and  good  coufidcrations ;  u  the 
I  cooiidersti^ 


10  die  Tune  of  Lord  Chancellor  Hardwxcke.  256 

tonQderatlon  is  fo  loofely  cxprefled,  In  point  of  law,  it  leaves  it  Vounc  t. 
open  to  the  parties  to  aver  any  other  confideration ;  and  the 
quefiion  is,  whether,  in  the  prefent  cafe,  tliere  is  not  rooii  for 
a  court  of  equity  to  fay^  that  here  is  either  a  truft  refulting  by 
operation  of  law  for  the  benefit  of  the  daughter  that  joined  in 
futtering  this  recovery ;  or  whether  there  is  not  a  ground,  in 
the  prctent  cafe,  to  direft  that  the  affignecs,  under  the  com- 
iniflBc.V  of  bankruptcy  which  ifliied  againft  Zaccbeus,  fliall  exe- 
cute a  reconveyance  under  the  head  of  fraud. 

With  regard  to  the  truft  by  operation  of  law,  it  has  been 
urged  on  the  part  of  the  plaintiffs,  that  there  is  fuch  a  one  in  the 
prefent  cafe,  becaufe,  though  in  point  of  law  there  is  a  confi-* 
dcndon  appearing  on  the  face  of  the  deed,  yet  it  is  indftcd,  that 
here  is  no  valuable  confideration  to  prevent  a  truil  arifing  by  im- 
plicauon. 
Lord  Chancellor, 

Now  as  to  that,  I  am  of  opinion  that  there  was  no  fuch  truft  ;  Tnifts  by  irapll* 
ibrif  a  truft  by  implication  was  to  arife  in  the  prefent  cafe  <  it  where  Jncper- 
would  be  to  Gontradi£l  the  ftatute  of  frauds;  for  it  might  be  fonpay  thcpur- 
iaid,  in  every  cafe,  where  a  voluntary  conveyance  is  made,  that  chaiLmon-y,and 
a  truft  (hall  anfc  by  impilication ;  but  that  is  by  no  means  the  \^  fjk.„  in  the 
nikof  the  court  (i) ;  trufls  by  implication,  or  operation  of  law,  n.imenian.»d»er} 
arife  in  fuch  cafes,  where  one  perfon  pays  the  purchafe  money,  ''^^  3^^ ''"'*^ '\^ 

.,,  '.         ,         .*^,  ^  ^     r  1  *      r     ^     not  lo  Urge  as  to 

and  the  conveyance  is  taken  in  the  name  of  another,  or  in  iome  extend  to  every 
other  cafes  of  that  kind  (2) ;  but  the  rule  is  by  no  means  fo  large  v:/untary  com- 
as  to  extend  to  every  voluntary  conveyance ;  for  thefc  reafons,  his  ^^^""' 
Lordfhip  faid,  that  the  plaintifFs  could  not  be  relieved  under  the    [  ^25  7  ] 
&odon  of  a  trufl  \  however,  he  thought  that  they  had  a  proper 
ground  to  be  relieved  upon  under  the  head  of  fraud. 

It  manifeflly  appears,  the  conveyance  ffom  Fox  and  his  wife 
Was  obtained  in  order  to  anfwer  one  particular  purpofe,  but  that 
the  father  has  attempted  to  make  ufc  of  it  for  a  very  different 
one;  and  there  have  been  a  great  many  cafes,  even  fince  the  fla- 
tute  of  frauds,  where  a  perfon  has  obtained  an  abfolute  convey- 
ance from  another,  in  order  to  anfwer  one  particular  purpofe, 
Whas  afterwards  made  ufe  of  it  for  another,  tl^at  this  court  has 
Ttfiered  under  the  head  of  fraud ;  for  a  practice  of  this  fort  is  a 
Jcccit  and   fraud  whigh  this  court  ought  to  relieve  agiiRfl:,  the 
4>ing  it  is  dolus  malusj  and  that  appears  to  be  the  prefent  cafe  ; 
This  may  be  colle£l:ed  from  the  evidence  of  French  and  Sanguht ; 
trtrub  fwears,  that,  before  the  recovery  was  fuffered,  he  heard 
^father  fay,  that  his  fon  Fox  was  guilty  of  great  extravagan- 
^5  and  that  if  he  had  the  eflate,  he  would  certainly  waftc  it, 
'ot  which  reafon  he  would  endeavour,  for  a  little  matter,  to  get 
J^iph  to  join  with  him  to  bar  the  intairin  that  moiety  which  he 
^uld  be  intitled  to,  in  order  to  proteft  the  eflate  from  his  cre- 
ators ;  what  Sanguin  fwears,  was  fubfequent  to  the  recovery, 
^  thorefbre  I  do  not  lay  fo  much  weight  upon  it. 
,   A  court  of  equity  will  never  fufFer  a  deed  of  this  fort  to  fland  : 
^  a  /^r»,  307,  VTtlklnpn  vcrfus  Bra;jfiild^  there  is  a  cafe  which 

(i)  Fordjce  T.    HllUs,  3    Bn.  Cb9.        (2)  Sec  Uojd  v.  Spillet,   antt  15a. 
^qi.  577.  notes. 

Vol.  n.  R  u 
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Young  v.  is  material  to  this  purpofe  ;  there  it  is  dated  "  The  defendant 
J  ACHY.  <j  Bravfield  h^x'in^  by  the  means  of  i^5g^  an  attorney,  prevailed 
**  upon  Elizabeth  Corey  to  levy  a  fine  of  fome  houfes  in  Normchy 
"  and  to  execute  a  deed,  leading  the  ufes  thereof  to  Brayjield  2ni 
**  his  heirs  ;  and  it  being  proved  that  fhe,  at  the  time  of  levying 
**  the  fine,  declared  (he  mud  make  ufe  of  fome  friend's  name  in 
"  truft ;  and  afterwards  by  will  declaring  {he  had  levied  fuch 
•*  fine  only  in  truft,  and  the  better  to  enable  her  to  difpofc  of  the 
**  eftate,  and  thereby  devifcd  it  to  Wilkinfou  and  his  hciri,  fub- 
**  jecfc  to  the  payment  of  her  debts  ;  and  although  Brajfieli 
**  proved  a  great  familiarity  and  friendihip  between  him  and 
*♦  Elizabeth  Corey ^  and  that  ftic  had  declared  he  fhould  have  ber 
**  eftate  \  yet  it  was  decreed,  not  only  that  the  eftate  fhould  be 
"  liable  to  the  creditors'  debts,  but  that  he  (hould  convey  the 
r  258  ]  **  eftate  to  the  dcvifee  Wilkinfon  and  his  heirs  :"  It  has  been 
faid,  in  the  cafe  which  has  been  cited,  here  were  two  different 
declarations  of  the  ufes  of  tlic  fine,  contrary  one  to  another,  and 
likewife  there  were  creditors  in  that  cafe,  and  therefore  thofc 
might  be  rcafons  for  that  determination  :  but  I  do  not  think  they 
were  j  and  it  feems  to  me  tliat  cafe  was  fomcthing  fimihr  to  the 
prefentonej  it  is  indeed  true,  in  thcprcfent,  the  defendants  are 
afTignecs  under  a  commifTion  of  bankruptcy,  which  iffued  againft 
Zacchcusj  but  they  can  be  in  no  better  cafe  than  Zaccheus  himfclf 
would  have  been. 

The  prefent  cafe  Is  a  good  deal  like  one  which  I  very  well  re- 
member, and  was  to  this  purpofe  :  A  man  intended  to  make  a 
mortgage  of  his  eftate  by  two  different  deeds,  the  one  an  abfo- 
lute  one,  the  other  a  defeafancc  upon  payment  of  the  mortgage 
money,  which  was  the  old  way  of  making  mortgages  ( i );  he  exe- 
cuted the  abfolute  conveyance,  but  when  he  had  fo  done,  the 
other  party  refufed  to  execute  the  defeafance,  but  the  court, 
without  any  difficulty,  decreed  him  to  do  it  (2);  his  Lord fliip 
faid,  that  other  cafes  of  the  likS  kind  have  been  likewife  cited, 
where  conveyances  have  been  made  of  eftates  in  truft,  in  order 
to  fcreen  them  from  forfeitures  for  felony,  and  thofe  con- 
•  veyances  have  been  fet  afide,  but  his  Lordihip  faid  he  would  not 
make  any  particular  obfervations  upon  thole  cafes. 

In  the  prefent  cafe  the  recovery,  as  has  been  faid,  was  fuffercd 
for  one  purpofe,  and  is  attempted  to  be  made  ufe  of  for  anoiherj 
and  though  it  has  been  objefled  the  allowing  the  evidence  of  tbiJ 
fort  is  againft  the  ftatute  of  frauds  and  perjuries,  yet,  if  that  ob* 
jeftion  (hould  be  allowed,  the  ftatute  would  tend  to  promote 
frauds  rather  than  prevent  them  ;  for  thefe  reafons  therefore  1 
declare,  though  there  had  been  no  other  circumftances  in  th< 
cafe,  I  (hould  have  been  of  opinion  tliat  tlic  recovery  ought  tc 
be  fet  afide. 

But  the  cafe  is  greatly  ftrengthened  when  it  comes  to  be  con* 
fidered  that  this  was  a  recovery  obtained  by  a  father  firona  h*^ 
child,  and  when  that  is  the  cafe,  it  affords  another  ftroDg  ^' 
cumftance,  in  order  to  relieve  the  plaintiffs. 

(l)  C0.  temp  Tali,  64.     (2)  U^Mir  v.  fTalker^  irff/^99.  aote^ 
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the  cafe  of  Gllffen  and  Ogden  before  Lord  Chancellor  Kitigy     Young  v.« 

circumdance    was   ftrongiy  relied  upon  5  but  his  Lordihip 
V.d  to  give  relief,  for  he  faid  it  was  a  fair  bargain 'between  a  ^^'  *  ^^n.]^ 
:r  and  hia  child,  and  he  would  not  weigh  in  golden  fcales,  vrMusu^fit.r,"rc- 
hcr  the  confideration  was  exaftly  equal  or  not:  In  7vlarch  ruivj  ro  j^m  ,  le. 

there  was  an  appeal  to   the  Houfe  of  Lords  from  that  de-  *'^''"\*\  •'▼cy- 
•,  upon  the  appeal,  the   Lords  laid  great  weight  upon  that  uf^'.hci  tVc-na 
imftance,  that  the  conveyance  was  obtained  ♦  by  a  father  from  <^^'JJ>  '-*»  ^-^'ufe 
daughter   in  diftrefs,  and  the  decree  of  Lord  King  was  re-  ''Lt'^\T''''\ 
d :  It  IS  indeed  true,  from  the  time  the  recovery  was  luftcrcd,  weight upni  that 
htus  paid  to  his  daughter  30/.  per  tinn^  and  at  the  time  the  «i»''-*umit*n«  -> 
rcry  was   fufFered,  he  fcems  to  have  an  intention  of  doing  aecre«. 
But  the  moiety  of  this  ellnte  is  of  the  value  of    140/.  per 
\  and  therefore  thofe  fums  of  money  can  by  no  means  be  a    [  *259  ] 
:ient  confideration  :  However,  on  the  other  hand,  it  is  rea- 
ble  this  conveyance  fhould  (land  as  afccurity  for  the  money 
h  VjiiccbciiS  had  fo  advanced  to  his  daughter  \  and  that  was 
reafon  I  aikcd  whether  the  counfel  for  the  plaintiiF  were 
ng  to  confent  to  refund  this. 

pon  the  whole,  his  Lord  (hip  declared,  "that  the  plaintiff 
jght  to  be  relieved  againft  the  declaration  of  the  ufes  of  the 
xovciy  made  to  Zacchetts  Bredon  and  his  heirs,  by  the  ^t^^ 
'  the  1 6th  of  yu/y^  1726 ;  upon  making  an  allowance  to  the 
Tignees  under  the  commiflTion  of  bankruptcy  againft  Zaccheus 
)r  the  30  /.  a  year  paid  by  him  to  his  daughter  Margaret  5  and 

was  further  ordered  that  the  alFignees  do  convey  to  the 
laintiffs  Francis  Toungj  and  Lydia  his  wife,  and  the  heirs  of 
is  wife,  the  moiety  of  the  faid  eftate ;  and  upon  payment  by 
le  plaintiffs  to  the  mortgagee  of  his  principal,  interelt,  and 
afts,  he  was  ordered  alfo  to  reconvey  the  mortgaged  premiffes 
)  the  plaintiffs,  whom  his  Lordfliip  directed  to  be  admitted 
reditors  under  Zacchras*s  commiffion,  fox:  what  they  (hall  have 
aid  to  the  defendant  the  mortgagee." 


Forjier  \ct{\xs  ForJIer^  March  lo,   1 741  (1).  Cafe  199. 

HARLES  Forjltry  the  father  of  John  and  Francis  Forfer^  As  a  tenant  for 
made  a  fettlement,  upon  the  marriage  of  hiseldcft  fon  John  [ynj^rc^'^l^jep 
I  freehold  church  leafe,  held  by  the  lives  of  Frances  the  wife  in  natur*  ot  a 
Iharles^  and  John  the  fon,  and  Gabriel  a  third  fon,  in  truft,  to  tenant  in u.i  of 
mit  the  faid  John  to  enjoy  for  his  life,  and  then  his  intended  ^a!  wrl*^i  i/*^ 
cfor  life,  and  after  being  fubjeft  to  a  charge  for   younger  join,  anat.rth* 
drens'  portions,  in  truft  for  the  heirs  males  of  the  body  of  'i*^*^ ^J!  h^'h" 
mFor/}ei\  and  in  default   of  fuch  iffue,  in  truft  for  the  heirs  h:ia 'both  the  ** 
Ic4  of  the   body  of  the  faid  Charles  Forjfer  xh^  father,  and  inwrcftsinhim- 
fcfaalt  of  fuch  iffue,  to  the  right  heirs  of  the  faid  Charles  ^^['-^^^^^^^^^ 
Mi'Sh  alcafc(a). 

1)  Reg.  lib,  A  174I.  fol.  449.  3  P.  W.  10.  ».  I.  Har,  Co,  Litt.  ao.  a, 

2)  So  NortCH  V.    Freckery  ante  I   vol.     «.  5. 

\.  Saltern  y.   SalurHy  poll.   376.  H'il-         (3)  There  were  fomc  Other  limitations, 
n  T.  Jtkyh  2  /'c/^  681.  Bbke  v.  Blake^    but  thefe  the  mod  material. 

R  2  Tlic 
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ro«8Tit  T.  The  faid  Charles  the  father  being  dead,  and  the  wife  of  yohn 
FoaiTER.  being  dead,  and  the  only  fon  of  John  by  his  faid  wife  being  alfo 
dead,  and  there  being  daughters  of  the  marriage,  the  defendant 
r .  Catherine^  and  two  other  daughters  of  Johfiy  made  a  fettleroenf 
of  the  church  Icafe,  under  wliich  the  defendants  claimed,  and 
levied  a  fine  /r/r  coticejfit^  and  afterwards  died  without  maleillue. 
Upon  the  dcMth  of  John  without  iffiie  male,  the  plaintifl 
Francis  Forjler,  claimed  title  to  the  leafehold  premiiTes,  infifting, 
that,  by  tliis  fettlement,  John^  his  elder  brother,  was  only  tenant 
for  life,  and  that  the.  limitation  to  the  heirs  males  of  his  bod] 
were  words  of  purchafe>  and  created  a  contingent  remainder  tc 
his  heirs  males,  and  that  the  limitation  to  the  heirs  males  of  the 
body  of  his  father  Charles  was  a  contingent  remainder,  to  take 
cffeft  in  the  perfon  who  fliould  be  the  heir  male  of  the  body  of 
the  father  at  the  time  of  the  death  of  John^  and  that  John  could 
not  be  the  heir  male  of  the  body  of  his  deceafed  father,  within  th« 
meaning  and  operation  of  the  deedjbecaufe  a  life  eft  ate  was  exprefs- 
ly  limited  to  him,  and  in  the  cafe  of  a  defcendible  freehold  it  vefts 
in  the  heir,  not  as  heir,  but  as  fpecial  occupant ;  and  that  John 
could  never  take  as  occupant  under  the  defcription  of  heir  male 
becaufe  the  occupancy  could  not  arife  till  after  his  own  deatlfc 
and  therefore,  that  the  heir  male,  who  was  to  take  the  coniii* 
gent  remainder,  muft  be  tlie  plaintiff,  {viz.  the  heir  male  a 
Charles  the  father,  at  the  death  of  John  tlie  tenant  for  life),  zxm 
that  if  John  was  but  tenant  for  life,  his  fettlement  and  fine  y£ 
concejjit  could  not  bar  the  contingent  remainder  which  ought 
take  place  in  the  plain ci(F« 

E  contra :  It  was  infifted,  that  chcT  limitation  to  the  heirs 
the  body  of  the  father  was  not  a  contingent  remainder,  but  woc- 
of  limitation  of  the  eftate,  and  niuft  mean  the  heirs  male  at  ^l 
death  of  Charles  the  father ;  that  John  was  the  heir  male,  bei 
the  elded  fon,  and  ^at  his  wife  being  dead,  and  his  fon  beL 
alfo  dead,  his  life  eftate,  and  the  limitation  to  him  as  heir  m3B- 
were  united,  and  in  cafe  of  an  eftate  of  inheritance,  he  would 
tenant  in  tail  in  poiTeffion  ;  and  in  cafe  of  a  defcendible  freeh<^- 
he  had  the  whole  intereft  in  him,  and  might  difpofe  of  it  as 
pleafed,  and  bar  the  plaintiffs. 

Lord  Chancellor  was  of  this  opinion ;  and  faid,  as  tenant    i 

life,  and  the  perfon  in  remainder,  in  nature  of  a  tenant  in   ^ 

of  a  freehold  leafe,  could  certainly  join,  and  bar  the  fettlemcr^ 

fo  the  fame  perfon  who   had  both  thefe  interefts  in  himfelf, 

JoBn  rertainly   had,  might  alfo  bar  the  intail  of  tlic  frcclv'^ 

leafe. 

A  fecond  fon.         And  tliough  it  itemed  abfurd,  that  the  perfon  who  had  an  ^ 

tenant  for  life  o(  prcfs  eftate  f c»r  his  life  fliould  alfo  be  the  occupant,  which  oc^ 

j/S/rt'aiVP^"cy  in  ftrianefs  did  not  arife  till  the  death  of  the  tenant   ^ 

heir*  of  the  body  life,  yct,  in  reality,  the  limitation,  which  in  the  eafe  of  an  cfc^ 

ofthcf4^r,thc  of  inheritance  would  create  an  eftatc-tail,  dbes,  in  the  cafe  c^- 

and^AJeldcV     freehold,  give  the  party   the  whole  intereft,  fo  as  to  empo^ 

brother  may  baf  him  to  dfpofe  of  it  *,  and  he   principally  rcKed  upon  it,  that  ^ 

ibeiiiuU.  {o\Y  of  John  being  dead,  and  the  remainder  to  the  heirs  male^ 

Charles  tlie  fathtr  veftin^  thereupon  in  John^  to  whom  the  f&^ 
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for  life  was  limited,  he  is  to  be  confidered  in  nature  pf  tenant  in  Fo"t«»  r, 
tail,  and  might  difpofc  of  it ;  and  put  this  cafe,  Suppofc  a  fecond  ^<»*«t^*' 
fon  tenant  for  life  of  fuch  a  freehold  leafe,  remainder  to  the  heirs 
of  the  body  of  the  father,  the  tenant  for  life,  and  the  elder  bro- 
ther the  heir  male  of  the  father,  might  certainly  bar  the  intail, 
and  therefore  where  the  fame  right  is  in  one  and  the  fame  perfon, 
he  could  certainly  do  it. 

N.  B.  As  to  defcendible  freeholds,  vide  lo  Co.  g6,  Edward 

Zejmot^s  cafe,   i  Roll.  Ahr.  676. 
As  to  intails  of  freehold  leafes,  vide  tVafeneys  verfus  Chappely 

decreed  by  Lord  Harcourt  171 2,  3   Wmu  265.  and  the  Duke  of 

Grafton  verfus  Sir  Thomas  Hanmery  3  Wms.  266. 
As  to  the  heirs  male  being  words  of  purchafe,  vide  Peacock 

vtx{\is  Spoofter,  2  l^ern.  43  (i),  and  Dafforne  verfus  Goodman,  2 

Yern.  ^62. 

(0  rtdt  JTebb  V.  JTtbb,  I  P.  W.  132.     2  r^  237.  660.  lUd^on  v.  Bujfey,  am  89. 

« 

Iknnis  Daley,  Efq ;  and  Lady  Ann  his  wife  verfus  Sit  Edward    Cafe  20o. 

De/bouverie,  and  others y   1738.  ad^J^^^*-^^'^-^^^ 

MR.  Smith  had  two  daughters,  the  Countefs  of  Qanrickardy  S.  C.  4  Pur^, 
and  Lady  Dejbouverie  \  in   17  14  he  fettled  a  houfe   in  *?55- ^'C. 
Ormond-Jlreet  and  fome  leafehold  cftates  in  truft  for  Lady  Clan^  whcthcV^con- 
ficiard  foij  life,  and  to  fuch  perfon  as  fhe  by  writing  fhould  ap-  ditions  be  /wr- 
point;  by  his  will  Jtdy  the  7/A,   1718,  he  gave  a  legacy  to  the  "^'^"^'^'^  ^fdlif*^ 
flaintiff^/»«,  eldeft  daughter  of  Lady  Clanrickardy  of  loooV.  at  arc  in  reft  rain  t 
21,  or  marriage^  with    intereft  at  4/.  per  cent,  to  John  her  bro-  o^marri  gc,  tha 
thcr  1000/.  at  21  i  if  one  died,  the  whole  to  the  furvivor,  and  ^^^^pu^r^i^ 
the  rcfidue  of  his  real  and  perfonal  cftate  to  flic  truftecs,  in  truft  vour^bic  con- 
aa  to  one  moiety  for  the  fole  and  feparate  ufe  of  Lady  Qanrick-  ^^^^on  upon 
Wj  and  by    a  codicil  he  direfts  that  in  cafe  the  plaintiff -<^//«  ^  fortcUu^c!^*^"^ 
fliould  marry  in  the  life-time  of  the  Countefs,  without  her  con-  Where  there  is 
fent,  that  the  plaintiff's  legacy  fhould  be  divided  among  the  reft  S^e'^^rfoJTor^ 
<^f  Lady  Cy^wnri^^ir^s  children^:  Mr.  De  Go/Is  was  the  furviVing  cftate  of  the 
*i>iftee :  the  tcftator  died,  and  the  Earl  of  C/anrickard.     On  the  gentleman  who 
^HofJaguJly  1732,  Lady  a^i/if/VW// makes  an  appointment  of  J^^^;;^^^^^^^ 
*^cr  houfe  and  the  leafthoid  eftates  to  Smith  Earl  of  Clanrickard  leif  j$  inclined 
J^r  life,  and  to  his  firft  and  other  fons  in  tail-male,  to  daughters  ^  ^^^  "S^^^  j 
*^  tail-general,  remainder   as  to  one  moiety  of  the  freehold  to  coniid"  th«n- 
^laintiff  ^ff/i  for  life,  and  to  her  fons  and  daughters  in  tail  male,  felvcsinthcii^hc 
Remainder  to  Lady  Mary  Burke ;  as  to  tlie  other  moiety  in  the  °^/dir"om'cici 
'Came  manner  with  crofs  remainders  ;  and  by  another  deed-poll,  aiopicnt,  v     -    yi. 
^if  the  fame   date,  appoints  Mr.  De  Golls  to  affign  the  real  and^^^^-^^j^^^^ 
||>er{onal  cflate  devifed  by  her  father  to  the  fame  truftecs,  Sir        /  '^ 
^£ivsard  Dejbouverie ,  John  Manley^  and  Thomas  Ward,  and  their  y  >^ "^J^*^^ 
licirs,  in  truft  to  fell  and  lay  out  in  lands,  and  f;fttle  to  the  fameA/^^^^^^^*^^ -^'^ 
nies  as  the  freehold  by  the  laft  deed,  and  till  fo  invefted,  to  be 
piaoedout'  to  intereft,  and  be  applied  for  the  benefit  of  the  perfons 
iadtled  to  the  rents  and  profits  of  the  eftate :  In  both  deeds  is  the 
fbttowing  provifo,  that  if  her  fon  xhe  Earl  of  Clanriciardy  the 

R  3  plaintiflT  .^ 
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D'lXT  V.     plaintifF  Ann^  and  Lady  Afary  Burke  (hould  marry  without:  ^^^^ 
D£siiouv£RiE.^Q^fg„^   of  b\x  Edward  Dilhzuveru,  John  Manley,  and  TAor^j,^ 
Ward^  or  the  major  part  of  them,  or  the  furvivor  of  them^  if  ^^.tiy 
of  tiicm  ihouid  be  then  living,  that  then  he,  flie,  or  they,  n^ai-. 
rying  without  fuch  confent,  and  his  or  their  iffuc,  or  dcfcexit/. 
ants,  Ihould  forfeit  or  lofe  all  his,  her,  or  their  right  to  the  pxe- 
miflcs ;  and  the  next  pcrfon  in  remainder,  purfuant  to  the  ap. 
point ment  aforefaid,  fhould  and  might  in  fuch  cafe  enter  thcxt- 
unto,  and  enjoy  the  fame  as  if  he,     flic,  or  they  fo  marrying 
without  confent  as  aforefaid,  w;;3  or  were  aSually  dead  without 
liTue :  by  h^r  will   flie    coniirms   the  deeds  poll,  and  makes  Sir 
Edward  D.jhjuvcriey  John  Mauley ^  and  Thomas  IVardy  executors 
and  rffiduary  legatees  on  the  fame  ufcs,  and  alfo  gtiardians  to  her 
children  :  on  the  firfcof  January y   1732,  tlie  Countefs  died  5  and 
on  the  9th  of  July^   ^734>  ^^r.  DeGoilsy  purfuant  to  a  dcaec 
in  Chancery,  afTigncd  all  the  truft  edatcs  to  Sir  Edward  Dejbou* 
•  verie. 

In  1734,  a  treaty  of  n^aniage  was  propofed  by  and  b€t^*'cc^ 
the  plaintiffs,  and  after  it  had  been  carried  on  about  five  months, 
the  plaintitF  Drley  ac(;n  lintcd  Sir  Edward  Drfoouvcrie  with  his 
intentions :  upon  wjilch  Sir  Edward  took  down  in  writing  from 
Dalcy\  mouth  the  followirKjpropofal  for  a  ftttlementon  the  mar- 
riage :  4000  acres  ot  land  in  IreLind  worth  1200A  per  arm.  ol 
which  fix  hundred  pounds /?:r  cr.n,  were  propofedto  be  fettled  in 
prc:fcnt  fo*  thtir  maintenance,  the  rcjnaining  600/.  per  ann,  in 
reverricn  after  the  father's  death  •,  in  cifc  fjc  is  a  w«'^.ov/,:;ndha8 
iliue,  500/.  per  ann  in  cafe  flie  has  no  iHue  6co/,  per  ann. 
join  lure,  her  own  fortune  to  be  fettled  together  with  the  i2Co/. 
per  ann* 

Sir  Edward  Dejbouverie  communicated  the  propofal  to  AianliJ 
and  Ward  the  next  day,  who  did    not  jpprovc  of  it,  in  regard 
Mr.  D:tify,  the  father  of  the  plaintifF,  was  to  hiwe  the  intereft  0^ 
the  pi.siiuifi'^////*s  portion,  which  was  about  J5ooo/.  for  his  W^- 
the  trui^ees  agreed  at  that    meeting  net  to  confent,  unlcfs  the 
plainritf//;.v;'s  fortune  was  fctilcd  with  the  600/.   a  year  for  ^"^ 
prefeiit  maintenance  of  the  plaintifts  ;  on  the  igth  oi May^  1735* 
Mr.  Manley^  at  the  requeft  of  the  other  truftees,  tranfmitted  ^ 
faid  propofal  (whicli  had  been  before  delivered  to  the  truftees  ^^ 
writing  and   figncd  by   the  plaintifF  Daley)  to  Mr.  Tayler^    ^ 
letter,    who  was  guardian  to  the  prefcnt  Earl  of  Oanrkkard. 
The  letter  in  fubllance  as  follows  :  ^ 

We  take  the  liberty  to  give  you  fome  further  trouble  in  rcl^^  **^ 
to  Lady  Amiy  wlio  we  find  Jias  an  inclination  to  marry  the  ^ 
of  Mr.  Dennis  Daley  \  tliC  young  gentleman  lias  fent  the  inclc^ 
r  263  1  propofals  to  Sir  Ed:vard  Dcjhzuvcric ;  as  we  arc  intire  ftran^^ 
to  Mr.  Dalcyy  we  dcfire  you  may  inquire  into  his  circurallar.^^' 
and  how  far  he  is  ab'.  to  make  the  fettlcment  propofed  by  his  ^^^ 
and  if  his  fathtr  flici'Icldefire  to  treat,  it  is  our  opinion  my  Lu  '^^^ 
counf<l  fhould  be  con fulted  thereupon.  Lady  ^/7«'s  fortuo^^^ 
prefcnt  is  from  her  grandfather  &vilih  about  3400/,  befides  ^^^^  \ 
was  left  by  her  father  out  of  his  Irifh  cftatc,  which  will  make  ^ 
whole  as  we  compute  upwards  of  7000  /.  and  Ihc  has  a  fdrn^-* 
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leclancy,  in  cafe  of  my  Lord^s  death,  of  a  moiety  of  what  my     Daley,  t. 
ly  Qanridard  left  my  Lord,  if  (he  marry  with  our  confent ;     *"®''^*«"; 
lot,  (he  will  lofe  it,  and  the  whole  will  go  to  her  fifter,  uiilefs 

(hould  like  wife  marry  without  our  confent,  in  which  cafe  the  , 
ole  goes  to  Sir  Henry  Parier  ;  this  is  all  the  influence  we  have 
r  Lady  AtWy  and  (he  mi|2;ht  with  her  fortune  marry  much 
ter  :  yet  if  Mr.  Da/iys  father  will  make  the  fettlement  prb- 
cd,  we  believe  the  young  folks  are  too  far  engaged  for  us  to 
:mpt  to  break  off  the  m.itch,  and  therefore  wc  ihall  be  obliged 
confent  to  it.  Lady  j^nn  very  foon  after  her  mother's  death 
nt  to  her  father's  relations  without  our  privity  or  confent,  and 
w  far  they  may  have  perverted  her  we  cannot  tell,  but  (he  and 

young  gentleman  both  declare  themfelves  protcllants,  and  fay 
t  this  is  the  reafon  my  Lady's  father's  relations  are  a^ainil  the 
tch  :  We  are  your  moft  humble  fervants,  John  Man/ey,  t^c, 
ndoriy  the  29th  oi May  1735. 

Poftcript  \  The  above  letter  was  prepared  for  all  the  rruftees  to 
1,  but  Sir  Edward  De/bouverie  going  out  of  town  in  a  hurry, 
Ired  I  would  forward  it  to  you. 

Mr.  Tayiery  in  anfwer  to  this  letter,  on  the  18th  of  June 
ids  the  truftees  the  following  propofal  from  Mr.  Daley  the 
her.  , 

4000  acres  of  land  to  be  fettled  to  the  ufe  of  Dennis  Daley^ 
ior,  for  life,  remainder  to  Dennis  Daiey^  junior^  for  life,  with 
nainder  to  his  fivft  and  every  other  fon  in  tail ;  the  faid  Dennis 
\hy  hath  agreed  that  he  will  lay  out  the  portion  at  intereft,  or  in 
;  purchafe  of  lands  which  (hall  be  fettled  to  the  fame  ufes,  600/. 
'ann.  prefent  maintenance,  600  /.  per  ann.  jointure,  if  no  iffue, 
t  if  iflue  500  /•  per  anu. 

ft  appears  by  a  letter  from  Sir  Edward  Dejhouverie  to  Mr. 
;/fr,  that  all  the  truftees  refufe  to  confent  on  any  other  terms 
Jion  Lady  y/«/;'s  portion  being  fettled  with  600/.  per  ann.  fot 
ir  prefent  fupport  and  her  jointure  5  and  the  reafon  they  give 
that  if  the  father  of  Daley  (hould  have  the  intereft  of  Lady 
«'s  fortune,  which  at  6  /.  per  cent,  the  common  intereft  in 
^andy  produces  54©/.  per  ann.  he  in  efleft  parts  witli  nothing 
)refent. 

rhc  plaintiff  Mr.  Dalty  applied  feveral  times  afterwards  to  Mr.  £  264  J 
nleyior  his  confent,  but  he  told  the  plaintiff  he  thought  jhe 
ns  infiftecl  on  by  him  and  Sir  Edward  Dejb'jttverie  and  Ward 
e  reafonablc,  and  that  he  never  would  give  his  confent  on  any 
:r,  and  cautioned  the  plaintiff  againft  the  ill  confequences  of 
Tying  without  the  confent  of  the   three  truftees  \  and  told 

if  he  would  confult  counfcl,  and  they  ftiould  be  of  opinion 
It  was  infifted  on  by  the  truftees  was  unreafonable,  he  would 
•cady  to  fubmit,  but  not  otherwife. 

t  appeared  in  evidence  that  the  plaintiffs  were  married  by  John 
nam^  the  famous  Fleet  p?.rfon  on  the  5th  of  June  1735. 
[Tie  plaintiff  Daley  never  applied  to  the  truftees   Manley  and 
trrf  for  their  confent  till  he  had  been  married  fome  time. 
rhc  bill  is  brought  to  compel  Mr.  Daley  the  father  to  a  fpeci* 
;  execution  of  tlie  marriage  agreement,  or  fuch  otlicr  reafon* 

R  4  abl« 


264  CASES  Argued  and  Determined 

Daley  v.     able  fcttlcment  as  tliis  court  fliall  direft  may  be  executed  by  titn  - 
naouvxiij£.  ^j^^^  ^j^^  truilccs  may  join  in  the  fcttlcment,  or  fign  their  confent:^ 
fo  as  to  prevent  a  forfeiture,  and  that  they  may  execute  the  truitj 
in  the  two  deeds  poll. 

•  The  two  material  points  for  the  defendants  the  trufteeswcrey 
Fir  ft,  Whether  what  the  truftees  have  done  amounted  tea  con- 
fent  to  the  marriage  of  the  plaintiffs. 

Secondly,  If  the  truftees  have  done   amifs  in  -refuting  their 
confcnt  to  the  match. 

On  the  11th  of  December,  1738,  Lord  Chancellor  gave  judg- 
ment. 

That  the  marriage  of  the  plaintiffs  was  fubftantially  widi  the 
confcnt  of  the  truftees. 

Firft  qucftion,  Whether  the  condition  annexed  to  the  power  il 
fuch  a  condition  as  Lady  Clafiriciard could  annex. 

Secondly,  Whether  there  is  evidence  fuffxcient  on  the  part  ot 
the  plaintiffs  to  (hew,  that  their  marrying  was  with  the  confent  ^ 
the  truftees. 

As  to  the  firft,  I  tjilnk  Lady  Clanriclar J  hzd  a  power  td  ana^x 
this  condition. 

As  to  the  fecond,  I  think  the  con4ition  has  been  well  per- 
formed ( I ). 

The  provifo  in  both  the  deeds  is  very  harfli  and  unreafonaI>  3e, 
and  therefore  a  court  of  equity  will  be  juftified  in  taking  as  gr<^zat 
f  265  ]  a  latitude  as  may  be  in  the  conftruftion  of  it,  to  prevent  a  brcac=-Ti: 
if  the  marriage  was  fuch  as  was  fit,  there  could  be  no  pbjed'SL  on 
either  to  the  perfon  or  to  the  cftatc  of  the  plaintiflF  Mr.  DalZ^l 
neither  was  it  a  difparaging  fettlement :  it  appears  through  "^c 
whole  caufc  that  the  Lady  had  a  ftrong  inclination  for  the  maL^h, 
and  therefore  in'fuch  a  cafe  the  truftees  (hould  have  confide "ved 
themfelves  in  the  light  of  a  parent,  and  (hould  haVe  itaciXIj 
come  into  a  confent. 

It  is  manifeft  both  from  the  letter  and  drfpofition  of  ^^r. 
Mafiley^  one  of  the  truftees,  that  he  agreed  to  the  propofal,  -^aind 
gave  his  confent  that  it  ftiould  be  a  match  j  and  the  letter  is  l»kc* 
wife  evidence  that  the  truftees  in  general  approved  of  the  t^^* 
fon,  behaviour,  and  quality  of  Mr.  Daley  •,  and   it   is  alfo  ^cvi- 

(i)  As  conditions  in  reftraint  of  mar-  ^r«.  580.  Homey  v.   Afton^  ante  \    '^^*» 

riBgc  are  not  confidrrcd  in  a  very  favour-  375.  Quaere  whether  the  fame  obfe-*^*" 

able  light,  the  court  has  difpenfed  with  lions  apply  to  nfubftqucht  confent. .  ^'de 

the  waniof  a7fwwy?rt«/Y/,  where  the  con-  Burkton   v.   Humphries^    4    Burr.    20$^* 

dition  has  been  performed  to  arrafonable  j4mb,  2^6.  S.  C.  Rcyn-Jb  v.  Martin^  po^ 

intent ;  as  whtre  the  mftjor  part  of  the  3  vol.  331.     So  where  a  father  or  guai*  ' 

truflces  or  guardians  confcnt.      Hawcy  dian  at    firft  encourages  propofals^  bi»-^ 

V.  Ajlon^  ante  I   vol.  375.     ll^>J\man  v.  before  the   marriage  takes  place,  dcni^*^ 

Fifitr^  2  Cha,  Rep.  2^.     Where  truftees  his  confent.    CampbtU  y ,  Lorti  NtUerviUi^^ 

have  jriven  a  conJi/icnal  confent^  that  hat  2  f^r/,  5  ^4.  LorJ  Shange  v.  Smith,  Aw^^i^ 

been  deemed  (ufticicnt  to  prevent  the  for-  263. 

feiturc.     Daily  v,  Drfi'^uicrie,  /upra^  4         The  reader  will  find  a  few  obfervatiottt 

Burr,  2055    S.  C.  2  yej.  535.  So  where  on  conditions  in  reftraintof  marriage  in 

truftees  give  an  implied ot  tadty  not  an  a  note  ac  the  end  of  the  ca(e  of  Hmtm 

$xjfe/s   confcnt.    Me/^rct    v.   Me/^ret,    2  v.  -^/c;;,  ante  I  voK  361. 
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:ncc  of  their  confcnt  to  the  marriage,  provided  Mr,  Daley  the     DAttr  -r- 
therwill  maketlic  fettlementhe  propofed.  D...o*;vmi«. 

The  words   in  the   letter,  nve  Jball  he  obliged  to  confenty  mean  Tiuftcci  fjyinj; 
omthc  ne^efljty  of  the  thing,  and  for  the   happinefs  of  the  !?///"?J;^ 
ady,  and  ought  to  be  conftrucd  a  prefent  confcnt,  that,  if  thft  v,^,/ f^^^tbc* 
ther  would  make  the  fettlement,  tliey  would  not   break  the  happiftcfi  of  tht 

Wtch.  ^  ^cJ^Lcd^^n^ 

I  have  been  confidering  of  the  evidence  of  the  confcnt.  f°nt  confcntf 

As  to  conditions  whetlier  precedent  or  fubfcqucnt,  where 
icy  are  in  reftraint  of  marriage,  the  court  have  always  put  the 
loft  favourable  conftruftion  upon  them,  to  pi-event  a  forfeiture  ; 
ad  for  this  purpofe  Farmer  verfus  Compton^  i  Ch,  Rep,  i  •  is  a 
cry  ftrong  cafe,  and  Bo/lock  and  Ireton^  2  C/j.  Rep.  13.  under 
be  names  of  IVifeman  contra  Fojlery  before  Lord  Nottingharp^  is 
I  cafe  in  point. 

The  truftees  have  fignified  their  confent  that  a  fcttlcmcnt 
hoald  be  made  according  to  the  prayer  of  the  plaintiff 's  bilL 

And  therefore  I  will  decre«  accordingly  (i). 

(i)  Rtg.  Lib.  A,  1738.  fol.  320. 

Mewre  verfus  Meurtj  at  the  Rolls^  May  i(J,  1737.  Cafeaot^ 

jBRAHAM  Menr£  being  feifed  of  feveral  meffuages,  lands  Tooneforlif^ 
^  and  tenements  in  Surry  and  Suffolky  on  the  1 8th  of  February^  ^hj^**bSd  ^h" 
73  If  made  and  duly  publifhcd  his  laft  will,  and  did  thereby  dc-  iiwayibcenhdi 
ifc  all  the    faid  lands  in  the    faid  counties   to  John  Knight  of  to  be  an  cftate- 
^>A/,    Efqj  fince  deccafcd,  and   to   the   defendant   Andrew  ^ll^lUt^ 
ffurey  and  to   the  fur\'ivor  of  them,  and  to  the  heirs,  Wr.  of  life,  and  after 
•ch  furvivor,  in  truft  to  fell  the  fame  as  foon  as  conveniently  ^'^  death  to  the 
ay  be  after  his  deceafe,  and  wiUi  the  money  *  arifing  by  the  jJeA^'u^^o'^' 
'e,  to   purchafe   other   freehold  lands,  or  long   annuities,  or  fUncc  where  it 
>ck,  or  fome  o^hcr  publick  fund,  as  the  truftees  fhould  think  J^  ^*'^/'***^ 

and  then  in  truft  to  permit  the  defendant  Andrew  Mtttre  and    "*  ^  '^^    ^ 
'  afligns,  to  receive  to  his  and  their  own  proper  ufc  the  intereft    L     *^     J 
1  profits  thereof  during  his  life  ;  and  the  teftotor  did  further      y^^/C/^^t^^ 
^  that  the  defendant  sirtdrew  MeureOioxiid  receive  the  rents     ^^  .  ^ 
i  profits  of  the  faid  eftates  till  fold  to  his  own  ufe,  and  after    ^^^' 
t  defendant's  deceafe,  then  in  truft  to  permit  the  plaintiff  and  ^^^Z2^ 
i  afBgns  to  receive  the  intereft  and  profits  of  the  faid  money  as    ^^^<f^^ 
arcfaid,  or  the  rents  and  profits  of  the  faid,  land  if  unfold,  or  ^^^^ 

diotter  lands  as   fhould  be  purchafed  during  his  natural  life,        y0.^^4^:^i^^ 
A  after  his  deceafe,  then  in  truft  for  the  ufe  of  the  iffue  of  the      ^^^  ^^ 

•if  of  the  plaintiff  lawfully  begotten;  and  in  default  of  fuch  4 /^^^^^^'^^     / 
itt,  the  teftator  devifed  the  principal  and  intereft  arifing  by  -" 

fc  of  his  faid  eftates  \  or  his  faid  eftates,  if  unfold,  to  John 
J^bi  for  his  life,  and  after  his  deceafe  to  tlie  defendant  Peter 
Ifarfi  and  his  heirs  for  ever. 

'  (1)  Hdi  Bale  v.  Oleman,   i  Cqx's  P.  JT^  142.  notc  2, 

*  *  Mr. 
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Mkvre  y,         Mr,  Kmghti  one  of  the  truflces  undefr  the  will,  died  before  the 
MKoax.      cftates  were  fold,  but  proved  the  will  with  Andrew  ALvre,  the 
other  executor. 

The  bill  was  brouji;ht  by  Ifiiac  Alcurej  the  natural  fon  of  the 
teftator  to  have  the  cltates  fold  by  a  decree  of  this  court,  anddiat 
the  money  arifing  thereby  may  be  difpcfcd  of  according  to  the 
will,  and  tint  the  defendant  Peter  Al-.ure  niiy  fet  forth  whom  he 
claims  under,  and  what,  in  the  faid  prcmifles. 
Majlcr  of  the  Rolls,  This  is  a  very  particular  cafe. 
By  the  d^ih  of  Mr.  Knight  the  power  devolves  upon  the  court 
in  what  m.iinicr  to  lay  out  the  money. 

It  muft  be  a  purchafc  of  lands  whicli  only  arc  capable  of  car- 
r3Mng  all  the  renin ind'Ts. 

Tiie  priiicip.d  cjuoflion  in  this  caufe  is,  whether  an  cflatc-tail i$ 
to  be  limited  to  r!ic  phintitT,  or  an  eitate  for  life  only. 

Where  lands  arc  to  be  fettled  to  one  for  life,  and  to  the  heirs 
of  his- body,  there  is  no  cafe  where  fuch  a  limitation  has  not  been 
held  to  be  an  eitatc-tail :  on  tlic  other  haml,  there  is  no  cafe 
where  it  is  to  bj  fettlctl  to  one  for  life,  and  after  his  dcatli  to  the 
iffue  of  his  bodv,  tluc  fuch  a  limitation  has  been  comlrucd  an 
cftatc-tail. 

fnthe  q:\{z  oi  Sii'cet.ipple  verfus  Bhidon^  2  Ferf?.  536,  there 
was  no  cftare  fcr  life  particularly  given  before  the  word  i/uff 
which  diiTers  it  from  the  prcfcnt  cafe  ;  and  yet  Lord  Keeper 
t  267  3  Wfjght  faid  upon  the  like  words  in  marriage  articles,  it  would 
not  have  been  conitrued  an  eftate-tail,  when  it  appeared  the 
eftate  was  intended  to  be  preferved  for  the  iflue.  Fide  ih  cap 
of  Bale  verfus  Co/em,viy  i  A  IF.  142.  where  it  is  laid  down, 
that  there  is  a  ditTerence  between  a  deed  and  a  will,  as  to  con- 
ilruftion. 

There  is  fomething  in  this  will  that  denotes  the  intention  of 
the  teftator,  that  the  plaintiiT  iliould  only  take  an  eftatcforlifci 
for  there  is  a  diftinftion  between  the  wording  and  framing  of  the 
limitations :  In  the  firft  place,  the  eftate  is  during  the  lives  ox 
the  defendant  Andrew^  and  the  plaintiff,  to  continue  in  the  truf* 
tees ;  and  when  the  teftator  limits  it  to  the  plaintiff  for  life,  it  i* 
to  permit  and  fuffcr  the  plaintiff  to  receive  the  rents  and  profit*^ 
t^c*  and  when  the  limitation  is  to  the  jffue,  it  is  to  their  ufc  aO^ 
behoof,  and  the  court  (liould,  as  much  as  they  can,  prefervc  tt^ 
intention  of  the  teftator. 

The  words,  in  default  of  fuch  iffue  to  Peter^  fhcw  the  tcftatC^ 
intended  that  Peter  fliould  not  take  while  there  was  iffuc  of  Ifaa^^ 
iffue  of  his  body  takes  in  both  male  and  female,  and  there  mull  h^ 
crofs  remainders  to  the  iffue  female. 

Lord  Glcnorchy  verfus  BofvilUy  Cafes  in  Chancery  in  Lord  TCct^ 
ht'*s  time^  3,  is  in  point*^-,  and  I  (hall  in  this  cafe  nuke  my  dcs^ 
crce  accordingly  (i), 

•  There  a  dcvifc  to  truftccs  in  truft  for  A.  for  life,  without  impeachment  of  waflc^ 
▼olantary  wafte  in  houfes  cxccpced,  remainder  to  the  iffue  of  her  body,  6rc.  w»o6a-  " 
ftrucd  oniy  an  eftate  for  life  jam  tuafie^  and  a  ftri^  fettlement  decreed. 

(1)  Reg.  Lib.  B.  1736.  foJ.  522. 
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fj  verfus  Countefs  Dowager  of  Oxford^  March  2,  174I«       Cafe  202,. 

HERE  a  mortgagee  is  made  a  party  to  a  bill,  praying  pnyinsrtYite 
relief  is  the  fame  thing  as  praying  to  redeem,  for  re-  where  a  mort- 
n  is  the  proper  relief;  and  if  upon  a  reference  to  a  mafter,  p8^«  *«  *  P^rty, 
rhat  is  due  for  principal,  intereft,  and  cofts,  they  do  not  praying^  ^ 
the  mortgagee,  the  court  will,  at  his  application,  difmifs  deem;  and  if,  oa 
as  againl):  him,  which  is  equivalent  to  decreeing  a  fore-  *  '^^*^'^'J^^  ^Jt 

not  redeem  him^ 
the  court  will  diimirs  the  bill,  which  is  equivalent  to  a  tbreclofure* 


Brudenfll  vcxtns  Bougbton,  March  ^^  I74i*  C  ^^8  J 

C^iC  20*3 
'E  queftions  in   this  caufc  arofe    on  the  wills  of  Mr.  yj^  ^  t^sC^^^.^^ 
Richard  Bot/^hton^  the  brother  of  the  defendant.  /    >^   >-   yy   p  'y/ 

firft  will  was  dated  OBober  the  I2th,  1738.  ^  r/c^^^^^  ^/o 

e  name,  k^c.  I  Richard  Boughton  of,  i^c.  do  give  and  3,^"  ^Wl!^ 
my  wordly  eftate  as  follows  :  the  legacies  gir- 

en  under  a  firft 
a  charge  upon  the  real  eftate,  and  whether  revoked  by  a  fecond  ?  Lord  Uardwicke  decree! 
eilcr  fums  to  be  rajfed  out  of  the  real  eftate  of  the  teftator.  ^/^' ^^^      «>5^»^£^ 

rm/V,  I  give  and  devife  to  my  fifter  Elizabeth  Brudenell  the>^      ^'^^H^ 
800/.  to  be  i'aid  out  for  the  advantage  of  herfelf  during^^^/^^^^^^^.^.^tV'-^ 
d  afterwards  to  her  children  5  and  hkcwife  I  beg  fhe  will  ^ 

:  advice  of  my  executor,  /^^^^t-^^^ 

I  give  to  my  filler  Meliza  Layng  the  fum  of  400/.  to  bc^     j^     Af    .      /^/}c 
in  the  fame  manner^  and  to  the  fame  purpofe  as  Mrs^*"^'^^^**^'  ^ 

tcftator  gives  fome  fmall  pecuniary  legacies ;  and  tlien^^^^^j^^  ^^-^^ 

Lhefe  words:  p /,y^^^^,^/ 

y,  I  give  the  remainder  of  my  eftate  at   Neajham  and  "^        , 

le  in  the  bifhoprick  of  Durham^  and  all  my  freehold  and     Jy\tv4g^%.-^^^ 
lelLite  whatfoever  not  herein  otherwife  difpofed  of,  after         y^x 
It  made  of  my  juft  debts  and  legacies,  to  my  brother  Shucks   ^^  ^  ^^^      ^i^ 
Boughton^  whom  I  alfo  appoint  my  executor  to   this  my  ^  '  ^  ^^^^^^'^  -<<-5^ 
,  thereby  revoking  all  others  J  Witnefs  my  hand,  >y.   'y  ^       ]^      .. 

Richard  Boughtotu     ^  y^ 
ed  and  publifhed  in  the  prcfence  of  *^  '  ^  ^^-^^ /=»-**    /^y 

It  o»   jtZ.  B%    j%  C 

fecond  will  was  made  at  Lyons ^  dated  the  2  2d  of  May^  ^th^ 

:  74 1 ,  ^ /c^Am'^'*'^^ 

\t  name  of  God,  l^c.  ^9*^'  ^<^^<^^ 

:hard  Boughton^  Fellow  of  All  Souls  college,  Oxford^  make  ^ p -^ 

point  this  my  laft  will  and  tcftament,  hereby  revoking  ^Su.^"^^^^^  /^P^^^^ 

7iwi/,  I  give  and  bequeath  to  my  dear  fifter  Layng  the  fum 
/•  Secondlyy  I  give  and  bequeath  to  my  dear  fifter  Brude* 
:Juinof4oo/. 

Lajlly, 
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Bbvdii'ils        Lajll^y  I  give  and  bequeath  to  my  dear  brother  Shurihomgi 
r.  ^'•^''^*\  Bonghtott  all  the  reft  of  my  eftate,  real  and  perfonal,  and  appoint 
him  my  executor. 

Signed  Richard  Bougbtw. 

There  were  no  witncflcs ;  tut  the  whole  was  wrote  widi  h!i 
^wn  hand. 

To  Shuckborough  Boughlon,  Efq. 

I  beg  to  recommend  my  filler  Brudenell  to  your  kindnels;  and 
befides  the  legacy  left  her,  I  beg  you  would  give  to  my  Godchild 
200  /.  and  in  cafe  that  child  Ihould  be  dead,  I  defire  you  may 
give  that  fum  to  her  elded  fon  \  I  defire  tliis  only  in  cafe  yoii 
Biakeufe  of  the  laftwill. 

Richard  Boughm* 
Lyonsy  June  gy  i74i« 

Thi?  bill  was  brought  by  Mrs.  Brudenell  and  her  hu(band,  (0 
have  the  legacies  left  to  her  raifed  and  paid  by  the  defendantj  out 
of  the  teftator's  real  eftate. 

The  firft  will  was  executed  by  the  teftator,  in  the  prefencc  of 
three  witnefles,  and  in  every  refpedl  according  to  the  ftatute  of 
frauds  and  perjuries. 

The  fecond  was  made  at  Lyonsy  in  his  laft  illnefs,  but  was  not 
executed  according  to  the  ftatute ;  alterations  arc  here  made  in  the 
legacies  to  Mrs.  Brudenell  his  filler,  and  likewife  to  Mrs.  Lo]^  ^ 
another  filler ;  and  by  the  laft  claufe,  the  refidue  of  his  real  and 
perfonal  ellate  is  given  to  the  defendant. 

The  principal  qucllions  are,  Whether  the  legacies  given  under 
the  firll  will,  are  a  charge  upon  the  real  eftate,  and  whether  thif 
are  revoked  by  the  fecond  will. 

It  was  infilled  by  Mr.  Smithy  now  one  of  the  Barqns  of  the 
Exchequer,  counfel  for  the  plaintiffs,  that  the  legacies  arc  t 
charge  upon  the  land,  and  is  exaftly  the  fame  as  if  the  teftator 
had  given  a  part  of  the  land  to  the  legatees^  and  falls  within  the 
intention  of  the  ftatute. 

That  the  legacies  muft  take  place  out  of  the  real  eftate,  orhc 

void,  becaufe  there  are  not  fufficicnt  perfonal  affets  to  fatisff 

'^  them,  and  that  giving  them  out  of  land  and  money,  \  mixed 

fund,  will  have  the  fame  confideration  as  if  lingly  given  out  01 

■'  .  ,  land,  and  for   this   purpofe  he   cited   the  cafe   of  Onjons  and 

Triersj  £q.  Ca.  yfb.  408.  and  P.  tf^»  343.  and  Free,  in  Cb^* 

t  270  ]  Mr.  Joddrelly  counfel  of  the  fame  fide,  faid  that  the  ftatute  oc 
frauds  and  perjuries  was  made  upon  the  plan  of  the  civil  laii'f 
and  that  it  was  drawn  by  Lord  Chief  Juftice  Hale^  aflifted  ijf  ' 
civilians,  and  therefore  the  civil  law  was  of  ufe  in  determining  tb* 
queftion,  for  which  purpofe  he  cited  feveral  paflTages  oat  of  ^ 
I)igeft  to  fliew  the  fame  folemnity  neceflary  in  cancellingy  ai  ^ 
making  wills. 

Mr.  Alurrajy  counfel  for  the  defendant^  faid,  he  nerer  hew  J 
that  the  civilians  had  any  thing  to  do  with  the  ftatute  of  fravdli  ^ 
but  only  with  the  ftatute  of  diftrihutioni.  ^ 


in  the  Time  of  Lord  CJhanccUor  HiVRDwiccs.  «7# 

He  infifted  that  the  difpofition  of  a  teftator  b  revocable  to  the  B»vBin«tt 
mcofhis  dcathy  and  that  Mr.  Ric/jard  fi^oughton  had  wholly  ^- *''*^***** 
rvoked  the  firfl  will ;  that  his  intention  as  to  the  real  eftate  was 
le  fame  in  the  fecond  will  as  in  the  Grfl,  and  his  intention  as 
ear  hj  the  fecond  to  revoke  the  perfonal  legacies  given  by  the 
rft.  .  , 

That  in  the  Commons,  no  other  will  but  tlie  lad  had  been 
Imhted  to  be  proved ;  that  the  truds  in  the  formei;  will  did 
isct  arife,  and  therefore  it  is  fufficient  for  the  defendant  to 
lew  that  thofe  are  not  legacies,  becaufe  they  are  clearly  re«^ 
)ked. 

He  put  this  cafe  as  fomething  fimilar  with  regard  to  the  courts 
Ifpeniing  with  formalities  in  revocations^ 
Suppofe  an  edate  is  mortgaged  in  fee^  or  for  a  term  of  years  ; 
owthe  intereft  is  veiled  in  the  mortgagee,  and  at  law  cannot  be 
ikenfirom  him,  but  by  reconvepnce  to  the  mortgagor,  or  fur- 
:nder  of  the  term,  which  is  a  neceifary  ceremony  *,  and  yet  in 
lis  court,  if  the  mortgagor  fhews  that  hp  has  difcharged  the 
cbt,  the  mortgagee  (hall  be  obliged  to  reconvcy  or  furrender  ; 
ie  cited  the  cafe  of  Richards  and  Syms^  before  Lord  Hardwicki 
fulj  tie  gth  1 740.     Barnard  Rep.  ^o. 

What  has  been  infidcd  on  by  the  plaintiffs'  counfel,  that  th^ 
tgades  are  difcharged  as  to  the  perfonal  edate,  and  yet  affect 
li^  real,  would,  introduce  an  abfurdity,  becaufe  the  tedator  in- 
rmied  the  real  eftate  to  the  defendant  in  both  wills. 

He  faidthis  is  not  a  cafe  to  be  mooted  now  at  the  bar,  for  he 
pprchended  the  point  had  been  determined  in  Beyd^  v.  Heyde^  the 
raids  of  the  decree,  as  mentioned  in  the  report  of  that  cafe,  in 
Sf.  Caf,  Abr.  409.  are^  that  fuch  legatees  of  the  perfonalty  in  the 
6^  ti/j//  tu  are  left  out  in  the  fecond  nvilly.  mufl  lofe  them. 

But,  in  the  Rcgidcr,  the  words   arc.  That  the  legacies  de-     t  271  1 
ifed  by  the  fird,  and  not  revoked  by  the  fecond^  were  to  continue 
liarges  upon  the  real  edate. 

The  cafe  of  Onyons  and  Triers  is  riot  applicable  ;  for  as  the 
werogative  court  have  admitted  the  fecond  will  to  be  proved,  it 
*  rejeding  the  fird,  and  is  conclufive  as  to  the  perfonal 
Aatc. 

That  there  has  been  no  cafe  cited  to  fliew,  that  the  words  all  /^^^.-t^^.^^ .  c^-  ^ 
^refiofmy  eflate  real  and  perfonal  will  extend  to  afFc£l  the  real  ^    la^um^^^C^ 

riA  legacies^  ^>^  .  ^ .  Tt^t^^^u 

Mr.  Smithj  in  reply  for. the  plaintiff,  drew  an  argument  from  ^  /tt^^^^^^-C- 

Ic  otitfet  of  the  fird  will,  that  by  the  words  worldly  effeSis^  the  -- 

^  was  originally  and  primarily  charged  at  one  and  the  fame 
ABevith  thc-perfonal,  and  the  latter  did  not  come  in  aid  only 
•f the  real,  and  therefore  the  counfel  for  the  defendant  beg 
V  quedion,' when  they  call  the  perfonal  the  original  fund, 
irf  die  land  only  auxiliary,  for  they  were  botli  primarily 
*awd. 

Tnat  in  the  latter  claufe  of  the  fird  will,  the  word  legacy  (for 
k  w(irds  are,  after  payment  made  of  my  jud  debts  and  legacies) 
ftifiplieable  to  land,  as  well  as  perfonal  edate,  and  for  this  pur-  • 

jric  tiled  the  writ  of  ex  gravi  ^erela^  wherej  though  it  is  a  de^ 

":  '  *'  YifQ 
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Brudenell    vife  of  lands,  yet  the  word  Ugatum  is  made  ufcof.    FiA  Tfc 
V.  BoucKToN.  ^^^^  ^j^  ^j  pif^j^gj^i,^  j,f^f^  Brev.  459,  462.  where  there  is  the 

form  of  the  wiit  to  the  mayor  and  bailitTs  of  Oxford. 
Lord  Chancbllor, 

This  is  a  cafe  of  fome  nicety,  and  admits  of  lome  diftin^tioQ 
from  all  the  cafes  that  have  been  cited  on  cither  fide. 

The  ftji  queftion  is,  Whether  the  legacies  given  by  the  firll 
wilU  are  revoked  by  the  fecond  ? 

The  fccond  qucftion  is.  Whether  the  leffer  legacies  under  the 
fecond  will,  are  a  charge  upon  the  tcftator's  real  crtatc  ? 

The  teilator  had  a  fmall  perfonal  eilate,  and  a  real  eflate;  by 
the  firli  will,  which  was  duly  executed,  he  gives  to  his  fitter 
Brtidetiell  800  /.  isfr^^and  to  his  filler  Lnyng  400  /.  and  the  rcliduc 
of  his  real  and  perfonal,  not  before  difpofed  of,  after  payment 
of  debts  and  legacies,  to  the  defendant. 

By  the  fecond  will  he  cxprefsly  revokes  all  former  wills  {i)t 
and  gives  to  his  fiiler  Layng  only  100/.  and  to  his  filler  BrudaiA 
only  400/.  the  refidue  of  the  eflate  as  before  to  the  defendant; 
[  272  ]  this  was  not  executed  according  to  the  ftatute,  but  being  fuifir 
cicni  as  to  perfonal  eftate,  was  admitted  to  be  proved  in  the  cc- 
clefi.idical  court ;  there  is  likewife  a  codicil  accompanjing  it,  or» 
as  it  is  drilled  in  the  Commons,  a  teflamentary  fchedule. 

The  bill  is  brought  by  Mrs.  Brudenell  and  her  hufband,  to 
have  the  legacies  given  to  her  under  the  firft  will,  ndfed  out  oi 
the  icft. Iter's  real  eftate. 

This  niuft  depend  upon  the  conftruftion  of  the  ftatute  ox 
frauds  and  perjuries,  and  the  confequences  of  law  arifing  up* 
on  it. 
Where  a  fum  of  It  is  very  certain,  no  devife  of  lands  can  be  made,  but  \nxt 
"*?".^y  "  8»^^"  -  fu:h  folemnity  accompanying  the  execution  of  it,  as  is  direde^ 
?Ind*,\  win  with  by  this  aft;  and  it  is  equally  clear,  where  a  fum  of  money  i 
that  charge  mu ft  given  originally  and  primarily  out  of  land,  a  will  with  A* 
cuted"  w'^th  the  charge  muft  be  equally  executed  with  the  fame  folemnity ;  becaufi 
fame  folemnity,  it  is  confidercd  in  this  court  as  part  of  the  land,  fince  it  can  onl 
becaufe  itis  con-  \^  raifcd  by  fale  or  difpofition  of  part  of  the  land  ;  and  this  is  ana 
court  as'part  of  log^ws  to  the  rulc  of  Uw,  tliat  a  dcvifc  of  rents  and  profits  is 
the  land.  devife  of  the  land  itfelf. 

The  rule  is  the  The  rule  is  Ukewife  the  fame  as  to  revocations  of  a  devifce  i 
fame  as  to  re-  lands ;  and  with  rcfpe£l  to  a  revocation  of  a  fum  of  monC 
drviic'r/unds,  ch'^-^l^ed  by  a  will  upon  lands,  they  muft  both  be  revoked  in  tl 
and  a  revocation  fame  manner. 

of  a  fum  of  mo- 
ney charged  on  lands,  they  muft  be  revoked  in  the  fiune  manner. 

There ars virtual      But  then  it  muft  be  confidercd  that  there  are  different  forts 
aswcUascxprefs  rcvocations,  or  ademptions,  call  it  which  you  will  5  there  ^ 
Ty^'^iingi^^^^^    r  cxprefs  revocations  of  the  teftamcnt  or  inftrument  itfelf,  whi< 
ordc.iroyitigthe  muft  purfuc  the  dircftious  of  the  ftatute  in  the  fixth  fcdion,   ' 

thing  ucvifed, 

vhich  ^ic  out  of  the  ftatut;;,  and  remain  as  they  did  before. 

(1)   Fide  Onions  V.  Tjtcr,  l  Ccx's  P.  ir.  343.    Fincys  Pnc   Cba.  459.  S,  C 
and  references. 

caocelliil 
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elling  or  obliterating,  Sfr.  but,  befides  thefe  otprcfs  revoca-  BRUDx»iii.t, 
,  there  are  virtual  ones,  even  fince  the  making  of  the  fta-  ^*  owc«t«w» 
;  as  by  extinguifliing  or  dcftroying  the  thing  dcvifed  ;  and 
e  that  is  done  by  the  teftator  in  his  life-time,  it  muft  prevail, 
this  is  founded  upon  maxims  of  lavi^.  Cejfante  cauja  cejfat 
ui^  fubiatofundo  tollitur  id  quod  fundi  protefly  therefore  thefe 
ut  of  thcftatute,  and  remain  as  they  did  before. 

ippofe  a  man  makes  a  will  according  to  form,  and  after-  SupporeawiUu 
s  fells  or  conveys  away   the  lands  he  had  devifed  to  other  J"^^*^  aca>r<Ung 
ms,  notwithftanding  the  form  of  revocation  prefcribed  by  afterwards  the 
latute  is  nDt  purfued,  yet  it  is  a  virtual  revocation,  for  it  is  lands  fold  and 
bfolutely  neceflary  a  deed  (hould  have  witnefTes,  it  is  good  o^hcr?*tho'^thft 

JUt  It*  form  of  revoca- 

tion the  ftature  prefcribes  is  not  purfued,  yet  It  Is  a  virtual  revocatioa. 

ippofc,  after  making  a  will,  a  man  makes  a  feoffment  to  the  [  273  3 
3f  himfelf  and  his  heirs,  it  is  a  revocation  (i) :  Suppofe  a  Afeoft'mcntto 
charges  his  lands  with  a   debt,  and  afterwards  pays  that  Ji»«  ufc  of  a  tef- 

..o.-~  ,  ,  .  '>.  ,  *      ^   ^      r         '^tor  and  his 

It  is  extmct,  and  yet  here  is  no  formal  revocation  ;  or  iup-  heirs,  is  a  rcvo- 
he  charges  his  lands  with  a  portion  for  his  daughter  of  C'^tionj  if  amaa 
)  K  and  gives  her  the  fame  in  his  life-time,  this  is  a  revoca-  jJ:J|^^"debt^^ 
Df  the  charge,  though  there  is  no  aftual  one  (2).  aftcr%4 ards  payt 

that  debt,  it  is 
t,  though  there  if  no  formal  revocation:  lands  charged  vrith  a  portion  by  a  will,  and  the  fame 
by  teflator  in  his  life-time,  is  a  virtual  revocation,  th-  ugh  no  a^ual  one. 

•  in  the  prefent  cafe,  this  gentleman  makes  his  will,  and 
general  legacies,  which  mull  be  tjken  originally  for  per- 
;  the  latter  words  indeed  create  a  charge  upon  the  land, 
in  their  primary  intention,  perfonalj  and,  without  contro- 
,  if  there  had  been  perfonal  affets,  they  v/ould  have' been 
applied,  and  the  land  only  a  collateral  fecurity  (3)-,  but  if 
thing  fccured  be  taken  away,  how  can  the  fecurity  itfelf 
ft. 

has  been  faid,  that  the  real  eftate  under  the  firft  will  is  to  be  In  all  caffi 
dcrcd  as  originally  charged  :  but  I  am  of  opinion,  that  the  ^\^^"^  *  "***  , 

n  .  .    •      II         ?  J     1  .'  11  r  gives  a  pcrlonal 

cltatc  is  not  originally  charged,  but  given  only  by  way  of  iegacy  charged 
rity  :  the  cafe  of  Hyde  and   Hyde  is  a   cafe  in  point ;  and -in  o»  "al  eftatc, 
lofc  cafes,  where  a   man   gives  a  perfonal  legacy  charged  iJ^vokc'd  ^tht te- 
I  real  eftate,  and  the  will  is  revoked,  the  legacies  arc  gone,    gacies  arc  gnnej 

for  where  the 
is  meant  only  as  a  coUateral  fecnrlty,  if  the  thing  fecured  be  taken  away,  the  fecurity  itfelf 
t  fabfift. 

*hcre  is  more  difficulty  in  the  fecond  general  queftion  whc- 
thc  leflcr  legacies  under  the  latter  will  are  a  charge  upon 
land :  and  I  am  of  opinion  that  they  are.     Confidcr  it  in 

I)  I  RoL  Jb.6i^.  S^  I  Djcr  143.  ^.         (2)  Bdlajis  v.  UthtAtatt,  ante  I  vol.  426. 
«fsf  V.  Fox^  ante    \  vol.  575.      B^n-      note 

^FaeUy  pofi.  324.     Abn^y  v.  Miller^         (3)  Fide  Phipps  V.  Annejky^  ante  57. 
59S.     Martin  v.  Sa-jagc^  Barn,  Cka.     Gaiton  V,  Har,rt>tk,  foft.   424.  439.    noie 

189.      Darlty  v.  Darleyy  3  inif,  6.      JValkir  V.  Jackfotiy  po/l»  625. 

Jmi,  653.  S.  C.     See  Parfons  v. 
MMU  t^*  3  vol.  741.  and  notes. 
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BRifDENiit    two  lights  :  Firfl^  As  if  new  legacies  were  given  originally ind 
%,  BoocBToK.  j^  ^^,^^  .  ^j^^  fecottdly.  Whether  they  are  not  part  of  the  tame 
legacies  deduced,  and  newly  motiified ;  it  would  be  a  very,  un- 
fortunate circumflance,  if  the  fund  ihould  be  gone  and  taken 
away. 

The  words  of  the  fecond  will : 

**  I  give  the  reft  of  my  eftate,  real  and  perfonal,  to  my  dear 
•*  brother  Shuchhorough  Baughton^  and  appoint  him  my  executor.*^ 
Vide  the  fecond  will. 

So  tliat  the  land,  as  well  as  the  perfonal  eftate,  is  giren  to  the 

fame  perfon  that  he  makes  executor  :  all  the  legacies  confidcred 

as  de  novo  are  charged  upon  the  land. 

C  ^74  1         A  man  may,  by  way  of  power,  by  any  writing  fignedbyhimi 

lands  charged      be  enabled  to  charge  the  land.     Vide  Sir  Jofeph  JekylPs  opinumu 

hy  will  with  the  ^^  r,^h  ponver,  in  the  cafe  of  Mailers  v.  MaRers^  in  i  P.  W.  42 1. 

debts,  all  the     X  lee  no  greater  mconvenience  m  tins,  than  where -a  man  charges 

debts  contraaed  his  lands  by  will  With  the  payment  of  his  debts,  for  then  all  dii 

Srs^Slic"'"  ^^l^^s  he  contraas  during  his  whole  life  will  be  a  charge. 

Kfe,  will  be  a 
charge. 

Suppofe  a  man  makes  two  wills,  as  is  often  done,  the  firft 
charges*  real  ^^  charging  the  real  eftate  with  his  legacies:  by  the  fecond  will, 
cftatc  with icga-  there  are  general  pecuniary  legacies,  but  is' not  executed  in 
*^"d  w?n*  ^V-  f^"^"^'  y^^  ^  TCiAx:  no  doubt,  but  the  latter  legacies  in  the  fecond 
«^ai  pecuniary    wiU  ^'ould  be  equally  a  charge  upon  the  land  (i ). 

cnesy  tho*  not 

executed  lo  form,  yet  the  latter  legacies  vdll  be  equally  a  charge  upon  the  lani. 

The  fmaller  But,  in  the  prefent  cafe,  there  is  no  occafion  to  go  fo  far,,  be*  ^ 

i"!dcr^ihe fecond  ^^^^*^  ^^^  legacies  given  by  the  fecond  will,  may  be  confidercdal 
will,  is  but  a  part  of  the  money  given  by  the  firft,  only  new  modelled  or  qua- 
iciTcningof  die  lificd  :  thcfe  are  lefler  fums,  100  /•  inftead  of  40b  /•  and  400 A 
monly'gircnV  ^"^^^^  ^^  800 /.  if  given  exactly  in  the  fame  manner,  andt» 
the  former,  and  the  fame  pcrfons,  there  could  have  been  no  doubt  but  there  being 
deUed  or^uTn-  ^'^^^^  fums,  would  havc  been  a  revocation /r^  tanto^  and  un* 
fild,  and  equally  doubtcdly  a  charge  upon  the  land  ;  but  the  being  given  diffcreo^ 
a  charge  on  the  ly^  and  to  different  perfons,  makes  the  nicety, 
teal  feiUt«.  However,  I  am  of  opinion,  tliis  is  no  more  thaa  a  lefleniog 

of  the  quantum  of  the  money  given  by  the  former  will,  and  ooif 
differently  modified. 

By  the  teftator's  doubt,  indeed,  vi%.  I  defire  this  only  in  cafe 
you  ihould  make  ufe  of  the  laft  will :  it  looks  as  if  he  had  an  i0* 
tention  to  leave  it  in  the  difcretion  of  the  defendant,  whfeAcr  fc^ 
would  make  ufe  of  the  laft  will  or  not,  tho'  it  is  a  little  odd  tbi^ 
fliould  be  his  intention,  becaufe  the  one  was  for,  and  the  othcX 
againft,  the  intereft  of  his  brother ;  therefore,  upon  the  whol^ 
Imuft  decree  the  raifing  the  leiTer  fums  out  of  the  rcalcftitci^ 
the  teftator. 

(1)  Vide  HmnnisY^Packcr^  Amh^  556W 
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Htm  \xt[us  DodJ,  March  13,  1741.  Cafe  204: 

I E  bill  was  brought  by  a  judgment  creditor,  to  be  let  in  Birn.  Cki.  258, 
jpon  an  eftate  of  one  Proof  and  his  wife  in  M'ddUfex,  ^'^'    . 
jly  to   the  d>ifendant,  who  was  a  mortgagee  of  the  fame  judgment"crcdi- 
upon  a  fuggeftion  that  the   defendant  had  notice  of  the  tor  upon  an  eftate 
nt  before  ihe  mortgage  was    executed,  and  likewife   to  '"  ^i'i<^^*f^j  . 

.    ^       t  ri         '  c  .x.  prays  to  be  let  i;i 

into  the  confideration  of  the  mortgage.  nponit  prcfcra- 

bly  to  the  de- 
mortgig*e  of  the  fame  eftate,  on  a  fuggeftion  he  had  notice  of  the  judgment  before  the  mort- 
:xccutcd.  The  judgment  was  entered  on  the  12th  oi  March y  1733,  but  not  regilircd  tUl  the 
sfir/,  1735  ;  the  mortgage  was  made  the  24th  of  May,  1735,  and  regiftred  Jure  the  2d,  1735. 
I  only  a  defendjnt^s  conflffiott  of  notice  proved,  in  direSi  comradi^hn  to  bis  Mnfwer,  and  contrary  to  a 
•  of  parliiimenx  made  to  prevent  perjury.  Lord  Hardtoick*  decreed,  fefar  as  (be  bi/I/eekt  to  Pofifions 
im^i  nortga^t,  itjbould  be  dijmijj'ed  with  cofts,  /C^     ^ 

judgment  was  entered  upon  the   12th  of  March^   1733,        ^y^-^^^-^^^ 
regiilered till  the  ii^oijune^  I73S«  ^  \y^y^ ^^ 

mortgage  was   made  the    24th  of  May^  ^735>  ^'^d  re-  *'    ' '  ,  ^/?  , 

7//«^  the  2d,   173c.  J,  J -^     'jL 

>  Chancellor,.  t:^       ^^  /26y5^ 

cafe  depends  upon  the  notice  the  defendant  had  of  the  ^J^^sL''^^ —    ' 
nt  before  his  mortgage  was  regiftered. 

regifter  aci,  the  7th  o{  Amu  r.  20.  is  notice  to  the  parties,  The  rcgifter  aft 
otice  to  every  body  (i )  5  and  the  meaning  of  this  llatutc  toSy^^ndth'e"^ 
prevent  parol  proofs  of  notice,  or  not  notice.  meaning  of  it 

wai  10  prevent 
parol  proofi  of  sotice. 

notwithftanding  there  are  cafes  where  this  court  have  l^scniyincafei 
upon  this,  though  one  incumbrance  was  regiftered  before  courThave  broke 
,  but  it  was  in  cafes  of  fraud  :  the  firfl:  was  an  Ivifh  cafe  in  upon  the  aft, 
loufe  of  Lords  (2),  the  next  was  a  Torhflnre  caufe  before  ^^^'©"^  incum- 

,  ,,        rr-        )    \  brancc  was  rc- 

bancellor  A 7/7^(3).  ^  gift.cd  bcf^ro 

I  may  pofiibly  have  been  cafes  upon  notice  dive  fled  of  another. 

)ut  then  the  proof  muft  be  extremely  clear.  y^^*,^  ^^^ 

fioui^h  in  the  prefent  cafe  there  are  (Irong  circumftances      /^iL  j^^»»# «*X 

:  before  the  execution  of  the  mortgage,  yet,  upon  meie       *      1 

1  only,  I  will  not  overturn  a  pofitive  law.  .^  ^^  y^ 

firft  evidence   is  Elizabeth  Hwe\  but  I  cannot  lay   any  '    "^^?^  ^^^  y^^ 

efs  upon  her  depofition,  it  is  only  an  account  of  a  con-     ^  tx^t-e^^  .  y^f 

\  at  the  Devil  tavern,  where  the  plaintiff  was  prefent  with  " 

d  Burton^  die  agent  of  Dodd :  the  next  is  Thomas  Price^      [  276  3 

!ars  that  the  plaintiff  told  Burton^  he  knew  of  this  judg- 

fore  Dodd*s  mortgage,  and  that  defendant  Dodd  did  not 

bat  the  plaintiff  faid  to  Burton^  but  then   he  does  not 

at  Dodd  heard  what  the  plaintiff  faid. 

noft  material  evidence  is   Sarah  Hlfte^  who  was  prefent 

I  plaintiff  ^//r/i>«  and  i)i?rW  on  tlie    iSchof  June^   '738> 

d wde McrecoL'k  v.  Dldins,  Amh,         (3)   Bla^ift  v.  Blades,   I  Eq.  Ah,  358. 

fd,  12.     6.  C./e^.  3  vol.  654.  S.  C, 
whesv.DemJhn,  i  PY-Sy^    ^^' 
4.653.     S/C.  2  Br9.  F,  C.  425. 
lb  S  at 
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Htni  v.  ^ta  mcctinff  in  order  to  adjuft  all  matters  in  difference  betw( 
^^'  them  :  (he  Iwcars  that  the  plaintiff* then  charged  Dcdd  with  noi 
of  the  judgment,  prior  to  the  execution  of  the  mortgage,  s 
that  Dodd  anfwered,  it  was  true  lie  knew  of  tl\e  judgment, 
tlial  he  knew,  at  the  fame  time,  it  was  not  regrftercd,  and  w 
were  a£ls  of  parliament  for,  unlefs  they  were  cffeftually 
fcrved. 

Undoubtedly  this  is  a  material  evidence,  but  then  it  is  only  ( 

witnefs  agalnft  the  anfwer  of  the  defendant  ( i )  :  it  is  true  his ; 

fwer  is  very  loofe,  by  referring  from  one  anfwer  to  another;  I 

in  the  lad  he  fwears  to  his  belief,  that  he  did  not  know  of  i 

.  judgment  till  alter  the  mortgage  was  executed. 

So  that  here  is  barely  the  evidence  of  a  defendant's  confeffit 
in  contradidlion  to  his  anfwer,  and  contrary  to  a  pofitive  aft 
parliament  made  to  prevent  any  temptation  to  perjuty  from  a 
trariety  of  evidence. 

iSomc  ftrcfs  has  been  lard  upon  B^crtotfz  being  an  agent  of  Dc 
and  like  wife  the  folicitor  in  the  caufe  of  Hiae  and  Proof  \  bu 
this  luit  was  two  years  before  Dodd*s  mortgage,  it  will  not 
feft  Dodd  with  notice. 

But  what  weighs  principally  with  me,  is  the  great  dangci 

overturning  an  aft  of  parliament,  and   making  it  mere  w; 

paper. 

Clear  notice  IS »       To  bc  furc  apparent  fraud,  or  clear  and   undoubted  not 

proper  ground  of  would  be  a  proper  ground  of  relief  (2);  hut  fufpicion  of  not 

relict,  but  fufpi-  th^Qorh  a  ftrone  fufpicion,  not  fufikient  to  iuiUfy  the  court 

cion  ot  notice,       •         ,".        .  °         *      0      r         %•  *'  ' 

though  a  ftrong  breaking  in  upon  an  act  of  parliament. 

on«,  will  not 

juitiiy  the  cuurt  in  breaking  In  upon  an  a£l  of  j?arliament. 

Sis  Lordfliip  therefore  decreed,  fo  far  as  the  plainti/F^s  bill  fc 
relief  by  poilponing  the  defendant  Dodd^s  mortgage  to  the  ph 
titles  judgment,  that  it  be  dirniiiVed  without  cofls. 

But  being  doubtful  as  to  the  confidcration  of  the  mortgage, 
referred  it  to  a  Mafter  to  take  an  account  of  what  was  juftlyj 
lh:nafule  due  to  the  defendant  Dcdd^  before  and  at  the  time 
mortgage  M^as  executed. 
r  277  1  I^^t  would  not  diiod  the  inquiry  as  to  the  fums  of  monay  f 
tended  to  be  advanced  by  him  after  the  mortgage,  becaule  th 
was  no  pofitive  evidence  as  to  fums  advanced  afterwards,  I 
only  hearfay  and  information  from  the  defendant  DM^  t 
fuch  a  one  heard  him  fay,  and  another  was  informed  by  b: 
that  he  paid  part  of  die  confidcration  after  tlie  mongagc  \ 
executed. 

(i)  iriiftonv,  Hohbs,  aitte  1 9.  Le  Neve  v.   Le  N£i:e,  pofl.   3  rd.  6 

(2)  Bladts  V.  Bladis^   i    Eq.  .4h,  358.     ^btld^n  v.  dx^  Ami,  O24.     C&^vf,J 
//.  12.     Ci;cvalv.  NicMs,  i  6>rtf.  OO4. 
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Crrverfus  Catf  up$n  an  appeal  from  the  RJlsj  March  17,   1741*     Cafe  205. 

TH  E  bill  was  brought  by  John  Car  a  child,  advanced  with  ^  father,  a  free- 
200 /•  by  his  father  in  his  life-time,  who  was  a  freeman  of  manoflen^/w;, 
London^  to  be  let  into   his  fliare  of  the  cuftomary  part,  upon  J^^^  ^^'^  ^^^^  * 
bringing  the  money  fo  advanced  into  hotchpot ;  and  that  Charles  aoo/.  on  Ws^ap- 
Grr,  another  child  of  the  freeman's,  might  not  be  let  into  the  pHcadon  two 
cuftomary  (hare  without  bringing  his  200  /.  likewifc  into  hotch-  J^j^"v?f!*^ide 

POf»  gave  him  lool. 

and  ux>k  a  re- 
ceipt for  fo  much  in  part  of  a  legacy^  and  a  fliort  time  afcer  the  father  give  him  the  other  loo/.  and  took 
iteceipc  from  him  in  full  of  what  was  intended  him  by  the  will.     The  t  ftitor  died  witliouc  altering 
liii  will.     L«rd  HardwUkt  held  tbt  200 1.  mufi  bt  ntJUtrtd  at  an  ad'vancemint,  and  hromgbt  into  hvicbftim 

Charles  Car^  who  is*  the  principal  defendant  in  this  caufe  makes 
this  cafe,  that  he  had  a  legacy  of  2co/.  left  him  by  his  father's 
will,  and  the  refidue  of  the  tcftamentary  part  being  given  to  his 
filler  and  another  perfon  ( i ),  that  he  ought  to  have  the  prefer- 
ence in  the  tcftamentary  part,  and  the  refiduary  legatees  take 
fubjca  to  his  legacy.  f 

It  appeared  in  evidence  that  Charles  Car^  two  years  after  thc|*  * 

win  was  made,  came  to  the  teftator,  and  faid  it  would  be  of  ad- 
vantage to  him  to  have  it  in  the  life-time  of  his  father,  upon 
which  he  gave  him  loo  /.  and  took  a  receipt  Jor  100/.  in  part  of 
8  legacy  intended  him  by  the  will,  and  a  (hort  time  after  gave  him 
the  other  loo/.  and  took  another  receipt  from  him  in  full  of 
Waht  \7as  intended  him  by  the  will.  i 

The  teftator  died  without  making  any  alteration  at  all  in  his 
^iil. 

The  plaintiff's  counfel  in fift  that  it  muft  be  taken  as  an  ad-  i 

^anccment  of  CtarleSy  and  cannot  be  a  legacy,  for  nothing  can 
he  a  legacy  which  is  given  in  the  life-time,  becaufe  the  will  is 
intlrcly  under  the  controul  of  the  teftator,  who  might  have  laid 
his  money  out  in  land,  or  revoked  the  legacy,  and  therefore 
>&uft  be  conGdered  as  an  advancement,  and  brought  into  hotch« 
pot. 

Mr.  Murray  for  the  defendant  infifted,  that  it  cannot  be 
looked  upon  as  the  payment  of  the  legacy,  but  only  accelerated 
in  the  life-time  of  the  father  ;  and  notwithftanding  he  received 
it  in  the  life-time,  is  yet  intitled  to  200  /.  from  the  dead  man's 
Jharc,  and  the  reft  of  the  freeman's  children  have  no  right  to 
interfere,  becaufe  they  have  nothing  to  do  but  \nth  the  cuilomary 
Iharc.  • 

This  is  a  difpute  ftarted  Chiefly  by  the  refiduary  legatees  of  tlic     [  ^78  J 
ted  man's  ftiare. 

But  infifted  either  that  it  (ball  not  be  confidered  as  an  advance- 
ment, and  then  Charles  Q^r  is  intitled  to  the  legacy  ;  ot  if  it  is  an 
J^mption  of  tlic  legacy  as  to  the  dead  man's  part,  that  then  he 
'™i  come  in  upon  the  cuftomary  (hare,  witliout  bringing  the 
^00/,  into  hotcKpot. 
* 
(1}  Thf  tt&3iVL%  was  jivcn  to  Charles  Car  and  bit  fifier. 
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c^»  ▼.  Lord  Chancellor, 

^^■*  Here  was  200  /.  given  to  Charles  Car  under  his  father's  will 

if  it  flood  upon  that  foot,  it  is  undoubtedly  a  legacy ;  but  tw 
years  after  the  will  was  made,  upon  the  fon's  folicitations,  th 
father  at  two  different  payments  gives  him  the  aoo  /.  and  take 
receipts. 

The  confequience  of  this  is,  that  it  would  have  been  a  fatis 
faftionof  the  legacy  in  the  cafe  of  a  common  perfon  (i),  butth 
tcilator  being  a  freeman  of  London^  and  having  no  wife,  on 
moiety  belongs  to  the  children,  and  the  other  moiety  is  the  At^ 
man's  part ;  fothat  if  UmrUs  Car  had  not  taken  the  200/.  in  t| 
life  time  of  the  freeman,  he  would  have  been  infallibly  intiti « 
to  the  legacy  out  of  the  dead  man's  part. 

But  it  has  been  infilled  on  by  the  other  children,  that  this  is  ; 
advancement,  and  that  if  Clyarlcs  will  claim  any  fhare  of  the  cv 
tomary  part,  he  mud  bring  the  200/.  into  hotchpot. 
fthaneftaWifli-  Suppofing  Charles*^  legacy  had  not  been  releafed,  where 
ed  rule,  that  the  jf^eeman  of  London  gives  a  legacy  generally  to  a  child,  the  legat< 
take  hit  legacy,  cannot  take  the  legacy,  and  claim  his  cullomary  part  too,  uiilc 
•nd  claim  his,  the  tcftator  exprefsly  mentions,  that  the  legacy  (hall  come  out  < 
tol^TnTcft  dlil   ^^5  teftamentary  fliare ;  and  this  is  tlie  cftabUfhed  rule  of  tl 

tftftator  mentions  COUrt  (2). 

the  legacy  (h.ill 

c«aie  out  of  hii  teftamentary  (hare* 

I  am  of  opinion  Charles*^  200/.  muft  be  brought  into  hotel 
pot(3),  for  it  would  be  a  mod  mifchicvous  thing,  andafrai. 
^pon  the  cuftom,  if  it  was  otherwife  :  for  then  a  freeman  mig^ 
give  a  great  fum  of  money  to  one  child  by  his  will,  and  afte 
wards  take  a  receipt  for  it  as  a  legacy ;  and  if  I  was  only  to  cox 
fider  it  as  a  legacy  releafed  out  of  the  dead  man's  part,  and  ther< 
fore  not  to  be  brought  into  hotchpot,  this  would  be  an  indirc< 
method  contrived  by  a  freeman  to  leflcn  his  cujlomary Jbare  in  f^ 
vour  of  one  child,  to  the  detriment  of  the  reft. 

So,  for  this  rcafon,  I  think  if  a  freeman  gives  a  grofs  fum  to 
child,  whetiier  by  way  of  advancement,  or  upon  a  child's  rc 
leafing  a  legacy  intended  under  his  will  in  the  freeman's  life-times 
that  money  muft  be  confidcred  as  an  advancement,  and  brough 
into  hotchpot, 
f  279  ]  The  refiduary  legatees  of  the  dead  man's  part,  who  arc  th< 
fitter  of  Charles  Car^  and  another  perfon,  infift  the  200  /.  receiv 
cd  by  Charles  in  the  freeman's  life-time,  ought  to  be  taken  as  \ 
fatisfadlion  of  the  legacy:  but  notwithftanding  this  court  i 
compelled  by  the  cuftom  to  fay  this  is  a  grofs  fum,  and  an  ad 
vancement,  and  that  Charles  muft  bring  the  money  into  hotdipot 
upon  the  cuftomary  fliare,  yet  it  is  infifted  there  is  an  equity  fo 

(0  %A^'/^»  V.  Gruhh,  ante  48.  note  1 .  of  the  legacy,  and  the  fame  ought  to  bi 

(2)  So  Frederick  v.  Fiedaiek^  i  P.  H^.  confidercd  as  an  advancement,  and  ough 
722.  Contra  Babington  v.  GreewwooJ^  to  be  broaght  into  hotchpot.  Rer.Ui 
I  P.ir.ssS'  J.  i74i.ioL68i. 

(3)  His  hordfhip  declared,  that  the 
yayinenc  of  the  200/,  was  aa  adcngp cioA 

Omit 
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Charles  to  have  fo  much  out  of  the   furplus  of  the  dead  man*s        Cax  v. 
[hare,  before  it  is  divided  between  the  refiduary  legatees,  as  h«         ^^** 
may  fa£Fer  by  bruiging  his  200  /•  into  hotchpot  upon  the  cudo- 
mary  lhare» 

But  I  do  not  know  whether  it  would  not  be  better  for  this 
court  to  determine,  that  the  defendant  Charles  Car  (hould  bring 
his  two  hundred  pounds  at  all  events  into  hotchpot,  and  take 
liis  fate  there,  whether  he  fhall  get  any  thing  Or  not  by  fo  doing, 
without  allowing  him  the  liberty  of  coming  upon  the  dead  man's  • 
(hare  to  tlie  prejudice  of  the  refiduary  legatees,  for  fo  much  as 
he  ihall  fuSer  by  bringing  tlie  two  hundred  pounds  into  hotch- 
pot. 

But  his  Lordfhip  referved  the  confideration,  whether  the  de- 
fendant Charles  is  intitlcd  to  any,  and  what  compcnfation  out 
of  the  furplus  of  the  dead  man's  part,  for  fo  much  as  he  (hall 
fufFer  by  bringing  the  two  hundred  pounds  into  hotchpot,  till 
t  comes  back  upon  the  Matter's  report  ( i ),  becaufe  it  was  faid 
>y  counfel,  it  is  doubtful  whether  tliere  will  be  any  furplus  after 
he  legacies  charged  upon  the  dead  man's  part  are  paid,  it  being 
pprchended  they  will  exhauit  the  whole. 

(i)    Reg.  Lib.  A,  1741.  fol.  683, 

^^l/lerv tile  xcrfus  Bq/hervillef  March  19,   1 74 1,  upon  exceptions.    Cafe  20d« 

ON  the  firft  of  j4pnl  1699,  ^Y  ^^^^cles  on  the  marriage  of  rbougb  then 
Richard  Bajkervilley  liichard's    father   covenants  to  fettle  tvere  no  truflen 
a.nds  upon  him,  on  payment  of  3000/.  the  portion  of  J^^^^^f"^*^ /"^J'^liil'/^J 

^"""C*  remainders.  Lord 

Hardivkke  or- 
dtrcd  that  fuch  truftees  fhould  be  Inferted  in  the  conveyances  to  be  fettled  by  the  M^:r. 

On  the  I  oth  o{  Jam/ary,  17 1 7,  Thomas  the  father  made  his 
^11,  and  reciting  that  the  3000/.  had  never  been  paid  him,  be- 
•jucathed  the  fame  to  his  fons.  Join  and  George  BaJkerxilUj  and 
<lircfted  the  30CO  /.  to  be  laid  out  in  lands  lying  in  Wiltjhire  and 
^ierefordjhirty  to  be  conveyed  to  them  the  faid  John  and  George 
*<>r  40  years,  fubjeft  to  the  payment  of  two  annuities,  and  after 
^ie  expiration  of  the  faid  term,  to  the  ufe  of  Walter  Bq/kcrville 
^s  giandfon  for  life,  and  his  firft  and  other  fons  in  tail  male, 
afterwards  to  another  grandfon  with  like  limitations,  and  fo  to  a 
^hitd  grandfon,  Isle,  then  to  his  the  teftator's  three  fons  fuccef- 
^^t\j  for  life,  and  their  refpedtive  firft  and  every  other  fons  in 
:^  male,  and  afterwards  to  the  iflue  male  of  his  own  body,  and 
^l" default  thereof  to  his  own  right  heirs. 

There  were  no  truftees  in  the  will  named  to  preferve  coiitin-    [  280  J. 
^  At  remainders. 

By  an  order  of  this  court  the  3000  /.  was  direftcd  to  be  paid 
^  Richard  BaJkervilUy  and  to  be  laid  out  in  the  purchafe  of 
*ftds  to  be  fettled  to  the  ufes  in  the  faid  will. 

A  purchafe  has  been  agreed  for  accordingly  of  nn  eftate,  and 
•5  Older  all  parties  were  to  join  in  a  conveyance  to  fuch  truftees 

.S  3  and 
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/erent;  for  a  will  proceeds  merely  from  the  bounty  of  the  tefta-  Bajkervill* 
tor,  but  marriage  articles  are  a  matter  of  contraft  and  agree-  baskervilli. 
inent ;  not  that  my  Lord  Harcourt  was  of  opinion  (as  has  been 
often  faid  at  the  bar)  that  the  conveyance  was  to  be  made  in  the 
ivordsof  the  will,  but  according  to  the  legal  operation  of  it  only, 
for  otherwife  it  would  introduce  great  abfurdity,  as  words  in  a 
^U  and  in  a  conveyance  have  different  conftru^ions,  as  for  in- 
flance  the  word  ijfue. 

The  teftator  has  only  given  the  firft  devifee  an  eftate  for  life,  Lord  Har^wkke 
-and  therefore  the  court  do  not  deprive  him  of  any  eftate,  but  only  ^f'J.intlicdirec- 
takc  the  power  from  him  of  doing  a  wrong ;  for  if  a  fon  is  born  dSrcSfcfthTt  he 
the  remainder  is  gone,  and  it  becomes  a  veiled  one.  But  I  (hall  adhered  'to  the 
xiot  go  fo  fiaras  my  Lord  Cowper  has  done  in  the  cafe  of  ferjeant  '"^?'  of  convcy- 
J/i3y;r«nfs  will,  tor  he  went  upon  this,  that  there  was  a  manifeft  by^thc  great  ^* 
and  apparent  intention,  that  a  ltri£l  fcttlement  (hould  be  made  :  n^en,  before  the 
I  ihall  adhere  to  the  rules  of  conveyancing  which  have  been  laid  ^^^.^'^^^j  ^n<* 
down  by  the  great  men  before  the  reftoration,  and  during  the  pation. 
ufiirpation. 

Here  it  is  a  bequeft  of  a  fum  of  money  to  be  laid  out  in  land, 
and  therefore  merely  executory ;  and  the  queftion  is  whether  the 
court  (hall  carry  it  into  execution  fo  as  to  make  it  nugatory  and  of 
ao  effect,  or  foas  toanfwer  the  clear  intent  of  the  tcitator,  which 
v&'^as  to  have  a  ftrifik  fettlcment ;  for  could  it  be  imagined  that 
tKts  man  would  have  taken  all  thefe  pains  to  chalk  out  fo  many 
liinitations  to  no  lefs  than  fix  different  branches  of  the  family, 
a  lid  intend  it  (hould  be  in  the  power  of  the  firft  taker  to  dcftroy 
tHem  ? 

The  exception  was  allowed,  and  the  Mafter  ordered  to  reftify 
tiVkc  conveyance,  by  infcrting  truftees  to  preferve  the  contingent 
X'oraaindcrs^ 


Dormer  yeti\xi  Forte/cue^  March  lo^  1741-2.  [  2^2  1 

I  Cafe  207. 

N  Eiifter  term  1732,  the  plaintiff  brought  his  bill  for  difcovery  s.c.poft.  3vq1. 
of  a  deed  under  which  he  claimed,  and  that  the  fame  might  "4. 
^  depofited  for  fafe  cuftody,  and  produced  at  a  trial  at  law,  and  Jl^^c^forar"*'* 
^or  general  relief,  on  hearing  the  deed  was  ordered  to  be  pro- count  of  rcnti\ 
^^ccd,  and  the  bill   retained  for  a  twelvemonth,  and  from  time  and  profits,  prayt 
^^time  retained,  and  ftHl  depending:  in  Micknclmas  term  1731,  fnt'id^in  w  it' 
^e  plaintiff^  brought  ejeftments,  but  could  not  proceed  for  want  and  for  that  ' 
^f  the  deed,  which  was  then  concealed  by  the  defendant ;  a  trial  ^^^^^^  *  defcnd- 
}*^s  had  at  the  King's  Bench  bar,  and  a  fpccial  verdidl,  and  mir^'^ndpU^'t* 
Judgment  for  the  defendant,  for  that  it  did  not  appear  tliat  the  the  fame  matter. 


/ 


Pl^mtifi^  had  made  an  adlual  entry  on   the  premifl'es  before  ^\t   y/i(^^*^A 
^^y  laid  in  the  declaration  :  on  the  10th  of  Novetnber^   ^735»  tlic  ^^ 

P^ntiff'made  an  atbual  entry,  and  in  Michaelmas  term  afterwards      yc^  '  *  y^^^tx^ 
^cught  new  ejeftments ;  a  trial  was  had  ac  the  King's  Bench    ^'^^^  y^j 

^5ir  in  Michaelmas  term  1738,  and  a  fpecial  verdict.     Judgment^  Z^^^/^^V^ 
*Ot  the  plaintiff  in  itf/VA/W/wrtj  term   1740,  and  affirmed  in  farlia^  j^  \^^4y^'Y^^ 
*^  Fehruaij  2S,   1 740.  Eu/elfy   Dormer^  the  plain tiiPs  fathcr/^"^    ,  /  \^  A 
^a  Sepiemier  the  3d,  1729,  and  the  defendants  were  in  poffcffioiv^/^;^/'-'^*^ 

S  4  aU 
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Dormer  V.  all  tl.c  timc,  and  therefore  the  plaintiff  infills  they  ought  to  ac 
/•  .  <'*J»sct£.  ^Qm^*  f^y  ^j^g  rents  and  profits  frcm  that  time,  or  from  the  plain 
'^''^  '^"*^'^  tiff's  firft  aclual  entry,  which  was  in  January  1731,  or  at  leal 
^V-<p^.^2/?.  from  the  filing  the  original  bill  for  dlfcovering  th^  deed  of  fettle^ 

:,j^-^*»^#r,, //lenient,  and  the  prayer  of  the  fupplemental  bill,  filed  JUay  26i 

^/  y^/4^''^        ^"^^  '^  ^^  ^^^^  purpofe. 

^  S'3^        To  this  the  d«^tcndant  has  both  demurred  and  pleaded. 

—■'  As  to  fo  much  of  the  bill  as  fceks  to  compel  the  defendant  to 

come  to  an  account  with  the  plaintiff  for  all  the  rents  and  pro- 
fits of  the  eftate  received  by  the  defendant  fincc  the  death  of  die 
plaintiff's  father,  the  defcndiuit  demurs,  and  for  caufc  of  dfr* 
murrer  fliews,  that  if  the  plair.tiff  has  any  right  or  title  to  rents 
or  profits,  he  ought  to  profecute  the  fame  at  law,  and  not  in  diis 
court. 

And  as  to  fo  much  of  the  bill  as  feeks  to  compel  the  defend 
ants  to  come  to  an  account,  l^c*  the  defendants  plead  in  bai 
and  for  plea  fay,  that  if  the  plaintiff  has  any  right,  k^c.  the  fair 
accrued  due  to  the  plaintiff  above  fix  years  before  he  exhibited  L 
fupplemental  bill, 

Mr.  Attorney  General  for  the  defendant  infifted,  that  there  ws 
no  occafion  for  the  plaintiff  to  come  into  this  court  for  mefr 
profits,  becaufe  he  might  recover  them  at  law  in  an  aftion  i 
trefpafs,  if  over-ruled  in  this  point; — then  he  infifted  on  tE 
ilatute  of  limitations  as  a  bar,  and  tliat  the  plaintiff  ought  to  I 
confined  to  th.e  time  his  fupplemental  bill  was  filed,  which  on^ 
r  Q  1  r^'^y^  ^^^*  mt  fne  profits,  for  the  original  bill  makes  no  fuch  ck 
[  3  "*  mand,  and  therefore  the  ftatute  of  hmitatious  ought  to  be  a  b 
to  carrying  it  any  further  back, 

Thut  biiis  for  mcfne  profits  are  not  very  ufual  in  this  cour 
and  the  fingle  pret(:*ncc  In  this  cafe  is,  that  they  had  not  the  fetti 
ment,  and  therefore  they  could  not  recover  at  law  :  but  it  vu 
not  the  want  of  the  fettlement,  it  was  the  flip  they  made  in  r" 
making  a  proper  entry,  which  prevented  their  recovery  at  la^ 
and  iliercfore  the  court  will  not  aid  a  defcft  of  the  plaintiff's,  a. 
give  him  relief  here,  becaufe  his  own  blunder  hindred  him  frc 
recovering  at  law. 

That  it  is  not  a  favourable  cafe,  after  fo  much  litigation  be: 
below  and  in  the  Koufe  of  Lords. 

The  ori^-inalbill  was  merely  for  the  difcovery  of  a  deed,  wt  1 
out  which  the  plaintiff  could  not  make  out  his  title;  he  hasli 
the  relief  he  fought  for;  the  court  ordered  the  deed  fljould 
delivered  to  be  carried  down  to  the  trial  in  ejectment,  and  the  ' 
fore  there  is  no  connection  between  the  relief  prayed  by  the  f^ 
m^r  bill,  and  the  relief  prayed  by  the  fupplemental  bill. 

Lord  Chancellor, 

This  is  an  exceeding  pi.. in  cafe ;  the  circum fiances  of  hn 
fl)ip  will  be  a  confideration  hereafter  at  the  hearing  of  the  cau:^ 
the  only  quellion  now  is,  whether  the  two  defences  fet  up  i 
fuificient  to  bar  the  plaintiff's  relief. 

The  demurrer  is  to  fo  much  of  the  bill  as  feeks  anacco^ 
from  the  death  of  the  plaiutifi's  f;;dicr,  fo  that  it  takes  in  < 
vhole  time. 

T 
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The  pica  IS  to  fo  much  as  fecks  an  account  of  rents  and  profits    I>o«mi»  ▼. 
Veforethc  filing  of  the  fupplememal  biU.  Fo«t£bcw*. 

So  that  the  difference  between  the  matter  demurred  tOj  and 
the  matter  pleaded  to,  is  no  more  than  this ,  the  demurrer  takes 
in  the  whole  timej  and  confequently  the  time  precedent  to  the 
fix  years,  tlie  plea  only  a  part  of  the  time,  viz.  before  the  filing 
the  fupplemeutal  bill ;  which  brings  it  to  this  qutftion,  M'he- 
ther  a  man  can  in  this  court  demur  and  plead  to  tlie  fame  mat* 
tcr. 

Every  man  who  comes  here  for  an  account  of  rents  and  profits, 
prays  a  difcovery  as  iucident  to  it,  and  therefore  the  dillinftion 
which  has  been  attempted  is  without  a  difference,  and  for  this 
reafon  I  am  of  opinion  a  defendant  cannot  demur  and  plead  to  the 
fame  matter. 

There  is  no  fuch  thing  ever  known  at  law  as  pleading  and  [  284  J 
rfcrnurring  to  the  fame  matter,  and  the  aft  of  parliament  for  the  A  man  who  de- 
imcndment  of  the  law  does  not  allow  of  this,  but  only  to  demur  ^""  h/chij^^" 
o  one  matter,  and  to  plead  to  another;  the  fame  rule  in  this  anJ 'tis  a  pcrpe- 
ourt,  and  the  inconvenience  much  lefs  here  than  at  law,  for  a  ^"  -^  ^^  if  jud^;- 
i:in  who  demurs  there  demurs  in  chief;  and  is  a  perpetual  bar  ag^n^  ^^^.  j,m 
judgment  Ihould  be  againft  him,  and  therefore  it  is  at  his  own  it  a  dcmum-r  it 
erilif  he  dots  it ;  but  if  a  defendant  demurs  here,  '^n*^^  >s  over- ^^'^'^j/jjj^^  *^'^*''=» 
■lied,  he  may  infift  afterwards  upon  the  fame  diing  by  his  an-  infut  aftewa^^ 

kVer,  "pan  thf  iAmc 

thing  by  hUaa* 
fwcr. 

Where  there  is  a  plea  which  covers  too  much,  the  court  will  Apkamayftana 
How  it  to  (land  for  part,  and  over-rule  it  for  part,  but  as  to  a  'rulldt'ortm^' 
Icmurrerit  is  otherw'fe  (i).  o.hcrwiicasxoa 

As  to  the  merits,  I  am  of  opinion  that  the  plaintiflT  was  very  <ic^"J^icr- 
■^<11  juftified  in  coming  here  for  an  account  of  the  mefne  profits, 
notwithilanding  the  fuggeilion  of  hardfhip  upon  a  defendant, 
^ho  lives  upon  them  in  the  mean  time ;  there  are  cafjs  where  a 
^^n  may  come  here  though  he  has  recovered  in  an  cjeclment, 
The  original  of  the  plaintiff's  applying  to  this  court  was,  for  a 
"tfcovcry  of  the  principal  deed  of  fettlcment. 

But  then  it  has  been  faid,  the  plaintiff  knew  what  his  title 
^,  and   might   have   brought  his  ejectment  without  coming 

■Is  a  plaintiff  obliged  to  run  any  riik  bccaufc  he  may  pofTibly  ' 
-^^ver  at  law,  without  applying  to  this  court  firft  ?  Cut  there  is 
*^uch  ftronger  part  of  the  phiintitf 's  cafe,  and  that  is  he  had 
^  title  at  law,  becaufe  here  was  a  term  (landing  out  of  niiiety- 
^e  years  under  this  deed  of  fettlement,  which  might  have  been 
^  up  againft  him,  and  then  he  would  have  been  noufuitcd,  even 

4ic  had  had  the  fettlement  itfelf,  unlefs  this  court  had  prevented 
^^'J  advantage  being  taken  of  the  term  at  law. 

1  am  of  opinion  that  the  court,  even  upon  the  referving  all 
^'rthcr  direclions,  might  have  given  any  fubfequent  iclicf  which 
^bccn  incident  to  the  plaintiff 's  cafe. 


(i)  S.ftUt  V.  Grrent  ante  l  vol.  45-1.  note. 


Another 
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DoiMiR  Y.         Another  thing  which  weighs  materially  with  mc  Uf  thatif  th« 

FoBYAfcvK.    piaintiflF  fliould  bring  any  afiion  of  trefpafs  for  the  mefne  profits, 

Judges  have  been  doubtful,  where  there  has  been  any  difficulty 

in  a  cafe,  whether  they  fliould  not  fuffer  defendants  to  enter  into 

the  title,  and  if  that  fliould  happen  to  be  the  cafe,  the  term  in 

the  fettlement  might  even  tlien  be  fet  up  againft  the  plsdntiff, 

and  he  would  be  nonfuited. 

r  28  c  J  As  to  the  plea  of  the  ftatute  of  limitations,  every  thbglhavc 

^  faid  upon  the  footing   of  the  demurrer}  holds   more  ftrongly 

againft  the  plea. 

Upon  the  whole,  I  am  of  opinion,  the  plea  and  demurrer  mult 
be  over-ruled.  ^ 

As  to  all  equitable  circumftances,  and  how  far  the  account 
muft  be  carried  back,  will  come  more  properly  before  me  at  the 
hearing  of  tlie  caufe^  and  there  is  no  occafion  to  confider  them 
•  Yid»/?/f.        ;itprefent*. 

Cafe  2o8«  Wills  verfus  Rict,  Petitions^  March  29,  1 742. 

An  executor,  fTTlH  E  plaintifFMr.  Wills  petitioned,  that  he  might  continue 
jnay^o^^*^'  A  ^"  poflclEon  of  the  houfes  late  Sir  Chales  Will/\  in 
at  10  get  in  and  Grofveuor-fquare  notwitftanding  a  receiver,  in  purfuance  of  an 
CtorTcftatr^or  ^^^^^  ^^  ^^^^  court,  has  been  approved  of  by  the  Matter,  to  take 
itieafc  debts,  care  of  the  perfonal  eftate  of  Sir  Charles  Wills^  while  the  vnil  ii 
•r  even  bring     controverting  in  the  Commons. 

■Oions  orthfijn.      fj^^^^  principal  argument  for  the  petitioner  was  his  being  next 
r    .r>:?^^  of  kin,^  and  that  as  Sir  Robert  Rich  has  obtained  no  probate  of  die 

^        ^  '  y^  will,  that  though  he  is  executor,  he  can  have  no  manner  of 

^^  ^  .^^  -'  -^'^     right. 

%r.      y^t^^^^'^^r/      It^'as  inGfted  on  the  other  fide,  that  though  the  houfes  arc 

^ J2  eP  chattels  real,  yet  they   arc   equally  included  in  the  order  for  a 

^   ^-  receiver  upon  the  perfonal  eftate,  with  any  other  part ;  and  diat 

^  f,^.'^^  '^  ^^^  i?5^t'r/  Rkh^  in  purfuance  of  this  order,  has  paid  in  the 

^        .    >f  ^         bank  bills,  the  houfes  ought  alfo  to  be  delivered  up  by  the  pcd- 

/^^t^^if^   •        tioner,  efpecially  as  he  forcibly  came  into  the  pofl'eflion  of  thcffli 

^.  y/^-e^   /--^^  hy  turning   out  Sir  Robert  Rich^  who,  from  the   death  ofjSir 

Charles  IVillis^  till  that  time,  had  the  quiet  C  ijoyment  of  ihc 

houfcb. 

Lord  Chancellor, 

If  tiic  difpute  was  only  who  had  a  right  to  thcfe  houfes,  it 
might  perhnps  be  juft  for  me  to  order  the  poficflion  to  be  delivered 
up  to  Sir  Robert  Richy  who  had  it  originallv,  at  the  death  of  Sir 
a?arles  Willis. 

For,  notwithftanding  a  will  is  not  proved,  the  executor,  JO 
the  eye  of  the  law,  is  confidered  as  having  fome  authority  j  fo^ 
even  before  probate,  he  may  fo  far  aft,  as  to  get  in  and  rccci^ 
liis  tcftator's  cllate(i),  or  rcleai'e  debts  ( 2  j,  or  even  bring  >c- 

(1)  Went.  Of.  Ex.  34.     Plde  Phi^^s         (2)    MUMrton's  cafe,    5    Cb.  a8.  *- 
y.Suzjoril,  an/i  1  vol.  z6^.  9  Co.   39.  a,     Pl^wd.   aSi,    C>.  W** 

*'  292.  b.  ante  1  vol.  461. 

oooi 
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for  them,  though  at  the  trials  indeed,  the  law  will  oiblige      WiiLt^. 
t)  produce  the  probate  ( i ),  fo  that  an  heir  at  law,  or  next  of       *^**^ 
s  very  far  from  being  juftifiable  in  forcibly  turning  out  ati 

tor.  ,         ' 

t,  however,  as  the  executor  Sir  Rohrt  Rich  has  applied  to 
3urt,  I  (hall  make  it  the  condition  of  my  order,  upon  the 
>ner,  to  deliver  up  pofleflion  that  he  (hall  do  it,  provided 
)ceedtngs  at  law  upon  the  indi£bment  for  a  forcible  entry 
id. 

)oth  parties  in  this  cafe  had  not  brought  their  bills,  and  The  Spmtml 
tted  the  matters  in  difpute  to  chancery,  I  fliould  have  been  ^ontrovcrtrf 
'A  to  have  left  the  whole  to  the  difcretion  of  the  fpiritual  wills,  appoints 
who  in  cafes  of  controverted  wills,  appoint  an  adminiftra-  •^inini*«tor, 
indente  lite,  to  take  care  of  the  eftate^  ukf  ^S^f  Om 

cfiate. 

icrc  a  pcrfon,  let  him  be  heir  at  law,  or  next  of  kin^  or  where  a  pei&i^ 
her  man  whatever,  keeps  poflefiion  of  ths  teftator's  real  or  whether  he  ii  am 
old  cftatc,  fuch  an  adminiftrator  is  intitled  to  bring  ejccl-  ^^'jo/S^^ 
for  the  recovery  of  the  pofleflion  ;.  indeed,  this  did  admit  ^^y  other  nua 
ount  in  courts  of  law  for  a  confiderable  time,  but  is  now  whatfoeviyr, 
fettled,  ever   fince  the  cafe  of /Wi&^r  verfus   Wallafton,  /«  ofTtSto?^ 
\rt  cf  King's  Benchy    2  P,  Wms.    576.  real  or  pcrfonJ 

ciUte,  iach  a& 
adminlftritor  if  intitled  to  bring  eje^xnents  for  the  recovery  of  the  poffcAoa. 

c  petitioner  was  allowed  a  month  to  provide  himfelf  with  a 
ig,  before  he  quits  the  pofleifion  (2). 

!  RoLJh,  917.  -^.  1.     Duncomhv.  (2)  Po/rcflion  decreed  Co  be  delivered 

r,  I  Ftnt.  370.     5  Co.  28.  tf.     Co.  to  the  receiver.  Reg,  Lih^  B»  1741.  foL 

1^2.   h.  ante   I  vol.  46 1.     Miicbell  263. 
art^  pofi.  3  vol.  607. 


NewJbam\txi}isGrayy  Jpril  ly   1 742.  '    Cafe  296. 

H  E  plaintiff  had  obtained  letters  patent  of  the  crown  for  JJ^^  ddi^ 
a  new  invention  of  fire  engines.  the  Anfweriun 

enough,  and 

1  aa  ifTue  upon  the  merits,  this  is  not  hearing  a  caufe  upon  bill  and  anfwcr  only,  butafubie^ueilC 

tioj,  Aad  uicrctorc  oul  oi  chc  rule  oi  difaiiDion  with  loriy  Shillings  colts. 

bill  was  brought  by  him  to  eflablifli  his  letters  patent,  and 
perputuai  inj an Ibon  agaiiill  the  defendant,  who  had  taken 
him  to  maicc  and  vend  thefe  engines,  notwithllanding 
lamtid'  had  the  fole  ri^ht  and  property  under  the  letters 
t. 

c  defendant,  by  his  anfwer,  infifled  it  was  not  a  new  in^- 
«,  fo  as  to  intitle  the  plaintiff  to  an  injunftion, 
ere  was  no  replication,  but  the  caufe  came  on  at  the  Rolls, 
bill  and  anfwer,  in  September  1740,  before  Mr.  Jufticc 
r,  who,  not  thinking  the  anfwer  fufficicnt,  directed  an 
I  at  law  to  be  brought  by  the  plaintiff,  for  a  breach  of  the 
I  patcnti   and  retained  the  bill  for  a  twelvemonth ;  the 

plaintiff 
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Kkwsvam  r.    plalntiflF  was  nonfuited  at  law  upon  the  merits;  and  tlie  caufeii 
^"^^^    *    now  fet  down  by  the  defendant  for  a  difmiilion  of  the  UUy  vd 

for  cods. 

Lord  Chancellor, 

The  only  queftion  is,  as  tins  is  a  caufe  upon  bill  and  anfweTi 
Whet!ier  the  court  is  bound  to  difmifs  it  only  with  forty  (bii* 
lings  cofls  ? 

It  is  true,  this  is  the  general  rule  of  the  court,  but,  in  diii 
cafe,  I  am  of  opinion  it  ought  to  be  difmiflcd  with  cofts,  lobe 
taxed  by  a  iJalter. 

The  prefcnt  cafe  differs  from  all  thofc  where  forty  (hilliDgi 
coils  are  given  ;  for  this  did  not  properly  come  upon  bill  and  an- 
fwer  only,  becaufe  lierc  the  court  did  not  think  the  anfwer  foil 
enough,  and  therefore  dire£ted  an  iifue  upon  the  merits;  and 
ther:;fore  I  do  not  hear  the  caufe  upon  bill  and  anfwer  only,  but 
upon  the  verciicl,  wliich  is  a  fubfequent  proceeding  beyond  tie 
bill  and  anfwer,  and  this  is  a  plain  diftindlion  out  of  the  conunoB 
rule. 

I  gave  directions  to  the  rcgiftcr  to  fearch  for  cafes  in  point, 
but   they  have  not   found  any  as  yet  j  however  there  arc  fcvc- 
ral  that   arc   analogous   and  fimilar  to  this,  if  not  exa£lly  the 
fame  ( i ). 
Where  1  caufe  is       As,  fuppofc  a  bill  was  brought  to  redeem  a  mortgage,  where 
rc;orrcdti/-Maf-  the  defendant,  the  mortgagee,  fubmits  by  his  anfwer  to  be  re- 
accolr   the™      deemed,  and  the  caufe  is  heard  upon   bill   and  anfwer,  and  re- 
couri  lo^j'is  on      ferretl  to  a  Mailer  to  take  an  account  of  what  is  due  for  pria^  \ 
tbc  reference  as   clpal,  intcrclt,  and  cofts,  and  to   appoint  a  day  to  redeem;  if  = 
cccding^b/y^Mid'  ^^^^  morlga;];or  doer,  not  redeem  on  the  day,  the  court  will  difini&"1 
the  bill  and  an-    the   bill  with   coIls,  to  bc  taxcd  by  a  Maftcr,  confidcring  the 
^miiCtU^bUi    ^*^-f^*^^"c*^  ^s  a  fubfequent  proceeding  beyond    the  bill  and  an» 

wichcoihtobc    Iwcr. 
taxed. 

i^ln-^r'^^'^onl  ^^  Hkewlfe,  on  a  bill  brought  to  be  relieved  againft  the  penalty 
bond  irnot  paid  of  ^  bond,  whcrc  the  principal  money  lent,  and  intereft  is  not 
on  the  day  uxed  paid  on  the  day  fixcd  by  the  Maftcr,  on  the  caufe  being  fet  down 
thed^\^.tX  ^^^•*'"  ^y  t^^''  defcnd;iat,  the  biU  wiU  be  difmifTcd,  witli  cofts  to 
fcLtn^down  the  bc  t.ixed  by  a  Maftcr, 

cauC;  .t^rin,  tne 

bill  will  bc  dilmliTed  with  coA^  to  bc  taxed. 

[  288  }  Before  4 -^w;/.  r.  16. /v^.  23-  for  the  amendment  ofthelaWi 

Wher-r  a  phiii-   this  court,  upon  motion,  ufed  to  difmifs  bills  for  want  ofprofe* 
l!f'^^'^'/7      c^^*o">  with  twenty  ftiiliings  cofts-,  but  the  a£t  has  providodf 
nilvf,  r'riicsj     upon  the  plaintiff's  difmifling  his  own  bill,  or  the  defendant'!  - 
and  -rurwards    difmlinng  the  fame  for  want  of  profecutlon,  tlie  plaintiff  in  fuA 
;V;I;;;,;;;^^*'^^„j  fult  Oiall  pay  to  the  defendant  his  full  cofts,  to  be  taxed  bf » 

Us  i'  c.civfn  on  jMaltcr. 

bill  and  anfwer  ^ 

•rly,  ihtc  it  miy  be  dtfmi.Ted  wMi  forty  fl/illlng&  cofts,  this  is  evading  tho  jufticc  of  Um  coolti  *f 'J 
•tbcnvWc  he  mo  ft  usivc  pjld  tlie  lull  vclts. 

(1)  Hifg  SuHon  V.  Stcnc,  ante  lOi. 

Mil 

r 
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But,  fincethe  a£l,  another^  inconvenience  has  arifcn,  which  IJiwshaut. 
Ihould  make  the  court  incline  as  much  as  they  can,  confiftcntly  ^*a^* 
rith  their  own  rules  and  juftice,  for  difmiffing  bills  of  this  for^ 
rith  cods  to  be  taxed ;  and  that  is,  a  man's  bringing  a  bill 
pon  a  frivolous  account,  who,  in  order  to  keep  his  caufe  alive, 
cplics,  and  afterwards  moves  to  withdraw  his  replication,  and 
lathc  maybe  at  liberty  to  amend  his  bill,  and  if  the  motion  is 
ranted,  he  tlicn  fcts  it  down  upon  bill  and  anfwer  only,  that  it 
lay  be  difmified  upon  forty  fliillings  cofts,  which  is  evading  tlic 
iftice  of  the  court ;  for  othcrwife,  if  he  had  not  withdrawn  his 
iplication,  he  would  have  paid  the  full  coRs. 
Therefore  his  Lordfhip  feemed  inclinable  to  alter  the  courfc  of 
ic  court  with  regard  to  forty  (hillings  cofts  only,  in  cafes  of  dif- 
liflion  upon  a  bill  and  anfwer,  as  it  is  a  hardfliip  upon  the  de- 
ndantsto  be  put  to  great  expences,  with  motions  and  other  in- 
riocutory  proceedings,  and  yet  not  to  be  allowed  any  more  than 
rty  fliillings  cofts  ( i ). 

(l)    Bill   difmifTed  with  cofls   to  be     fol.  190.    yohnJonv.Brozvn,  f^Oj^.  ^vol,  t» 
ltd  by  the  Mailer.     lU^.  Lib.  ^.1741.     Man/ell  v,  £owU's,  i  Bro.  Cba,  Rcf.  403^ 


Eajlfr  Term,  April  2,j,  1748.  Cafcaio* 

LORD  Chancellor  altered  this  day  the  courfc  of  the  ^jj^^jj^**^- 
conrt,  in  regard  to  difmiffing  bills,  where  the  caufe  is  fct  where  the  cauia 
own  upon  bill  and  anfwer  only,  or  where  it  is  fo  fct  down  after  »«/<^^  down  on 
ithdrawhig  a  replication,  and  ordered,  that,  for  the  future,  it  onh,^or whlfrric 
lould  be  left  to  the  difcretion  of  the  court,  according  to  the  me-  i^  (0  fat  down 
tsof  the  cafe,  to  difmifs  the  bill  with  forty  fliillings  coftii,  ^^  ^'".'^'^^'^'^^ 
jfts to  be  taxed  by  a  Mafter,  or  with  no  cofts ;  an  order  was  ilfli'iTL di/^°' 
rawn  for  this  purpofe,  was  ordered  to  be  read  in  court,  and  his  crctionary  in  the 
«rdftiip  direaed  it  afterv^-ards  to  be  fixed   in  the  Rci^iftcr's  ^ourt  for  tiie  fu, 

•nCC.  with  forty  fliii- 

lingi  Ciiftsy  or 
ii to  be  taxed,  or  with  mo  cofti j  smJ an  aritr  f>r  tbU  pv'p'>f:  JireSIrd  /#  htjixr^ In  the  Rtgi/UiU  cffi^u 

I 

i^/27,  1742.  [  a8p  ] 

irdb  Curiae* 

CHE  Right  Honourable  the  Lord  High  Chancellor  of 
Great  Britain^  taking  into  confideration  the  prcfent  courfe 
\  court  in  relation  to  cofts  to  be  ordered  upon  difmilTions 
^  bills,  in  caufes  brought  to  a  hearing  upon  bill  and  anfwer, 
toi  cofts  are  only  forty  fliillings,  whereby  the  phintifFs  arc 
'BqacntTy  encouraged  to  bring  frivolous  and  vexatious  bills,  and 
|fctfuch  caufes  down  for  hearing,  to  prevent  the  fame  being 
ibttfled  with  cofts  for  want  of  profecution  (in  which  cafe  the 
^imdant  would  be  intitled  to  his  full  cofts,  to  be  taxed  by  a 
Wkr)  by  means  whereof  much  unneccfTary  trouble  is  given  to 
PiMrt  in  hearing  fuch  caufes,  and  defendants  are  frequently 

put 
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put  to  a  very  great  expence,  for  which  (according  to  the  prcfcnt 
courfc  of  the  court)  they  receive  no  other  fatisfadlion  thanfudi 
forty  fliilllngs  cods. 

His  Lordfliip  therefore^  to   difcourage   fuch  practice,  doth 

declare   and  adjudge,  tliat,  for  the   future,  the   faid  courfeor 

prafticc  (hall  be  varied  and  altered  ;  and  tliat  where  any  canfe 

iliall  be  brought  to  a  hearing  upon  bill  and  anfvrer,  and  fuch  bill 

fliall  be  difmiiTed,  this  court  may  and  is  at  liberty  to  dired  and 

order  fuch  difmiflion  to  be  either  with  forty  (hillings  cofts,  cr 

With  cofts  to   be  taxed  by  a   Maftcr,  or  without  cofts,  as  the 

court,  upon  the  nature  and  merits  of  the  cafe  tliall  think  fit: 

And,  that  all  perfons  concerned  may  take  notice  hereof,  it  is 

ordered,  that  this  order  be  entered  with  the  Rcgifter,  and  copies 

thereof  fet  up  an4  affixed  in  the  publick  office  of  the  Six  Ckrks, 

and  Regifter  of  this  court. 

AftweUoncpm*      The  fame  day  his  Lordffiip  made  another  rule  for  regulating 

xuffionstD  teke  the  praSicc  of  the  court  j  that  as  well  upon  commiffions  to  tali 

iii^^w>ay^  anfwers  and  pleas  in  the  country,  as  before  the  Mafters,  com^ 

aitiefare  the       miffioners  fliall  fee  that  defendants  fign  their  anfwers  or  pleas  for 

^^ain^iii    ^^^  f^iture,  becaufe,  as  it  has  been  moft  ufual  hitherto  for  cora- 

iit  the  defend-  miffioners  to  return  the  anfwers  and  pleas  without  being  Cgned 

aacs  fign  their     by  the  parties,  an  inconvenience  might  arife  from  it,  as  it  would 

fa^i^c!"  ^  difficult  to  frame  an  indidment  againtt  them,  if  they  fliouldbc 

guilty  of  perjury  in  their  anfwers. 

The  following  order  dra^^n  up  for  this  purpofc  was  rcadia 
court. 

J  290  ]  jfpriliy,  1748. 

>OrJo  Curia*  , 

THE  Right  Ilonounible  the  Lord  High  Chancellor  oi 
Great  Britain  takiug  notice,  that  anfv/ers  and  pleas  taken 
by  commiffion  in  the  country,  arc  frequently  returned  withoul 
being  figned  by  the  defendants,  fv.'earing  fuch  anfwers  or  plcaSj 
by  means  whereof  it  may  be  very  difficult  to  convitl  any  de- 
fendant of  perjury,  who  (hall  have  been  guilty  thereof  in  fuel 
anfwer  or  plea  ;  and  that  it  is  now  the  conftant  praSicc  bl 
defendants,  who  fwear  their  anfwers  or  pleas  before  a  Maftet 
ot  this  court,  to  fign  the  fame  at  tlic  time  of  taking  fuch  an- 
fwers or  pleas:  his  LordHiip  doth  therefore  order,  that  from 
ani  after  the  firft  day  of  Trifti/y  term  next,  all  anfwers  andplcasj 
as  well  thcife  which  Ihall  be  taken  by  commiffion,  as  tlioft 
which  fliall  be  taken  before  any  mafter  of  this  court,  be  figfl^ 
by  the  parties  fwearing  lucli  r.nfwer?  or  pleas  in  the  prcfcnccw 
the  Mafter,  or  of  tl.c  commiffioners  before  whom  the  fame  ft^ 
bo  taken  refpe^^ivcly  ;  and  that  all  parties  concerned  may  take 
notice  hereof,  and  atl  accordingly,  it  is  further  ordered,  Aa* 
this  order  be  entered  with  the  regifter,  and  copies  thereof  fet  ^ 
and  axffied  in  tl\c  publick  offices  of  the  Cx  clerks  and  rcgtficT^ 
this  courts 


ia  the  Time  of  Lord  Chancellor  Hardwiccc*  i^ 


Pluniet  verfus  Penfon^  a  caufe  by  confent^  Jlprtl  3,  1742.  Cafe  21  !• 

fc^R.  Ptnfony  the  teftator,  who  was  the  cejluique  trujl  oi  a  s.C.  antcsi. 
[VJ[  real  eftate,  made  a  mortgage  of  it  in  fee  ( i ),  and  the  Semb. 
:quity  of  redemption   bein?  in  him,  he,  by  his  will,  gave  and  •''•  ?  c^uique 
levilcd  to  ms  dear   Ion  and  to  Ins  heirs  for  ever  the  mortgaged  ^xikx^^  made  a 
ffcmiflcs,  fubje£l  nevcrthelcfs  to  the  payment  of  his  debts,  an-  mortgajc  upon  It 
luities  and  legacies,  and  died  indebted  by  bond  and  fimple  con-  J^^/^^c  ^J^^y^^f 

net.  redemption  to 

his  Ton  and  hit 
lein,  fubjed  to  the  payment  of  his  debtty  and  died  indebted  by  bond  and  fimple  contract  \  as  this  was  a 
Bort^age  of  the  whole  inheritance^  and  nothing  remaining  in  the  mortgagor,  the  bond-creditor  can  have 
10  pert'erence>  but  muft  be  paid  /ori^a^v  with  other  creditors.  . 

The  queftion  in  this  cafe  was,  if  the  aflets  of  the  teftator  arc  ^^^''j^^ 

cgal  or  equitable ;  and  whether  the  fimple  contraft  creditors  /^  . 

ire  to  come  in  part  pajfu   with  the  bond- creditor,  who  is  the    y^-^^'^^      ^^  " 
)laintiff;  or  whether  he  {hall  be  paid  firft  in  a  cou(fe  of  admini-  ^      .  z^^^^ 

btion.  ^  ^^^^--^^ 

Mr.  Cox^  who  was  counfcl  for  the  bond-creditor,  infifted,  that    ^^y^^^^  -^ 
le  aflets  of  the  teftator  muft  be  confidered  as  legal  \  becaufe,  ^9^^ ' 

lotwitlittanding  the  devife  to  the  heir,  it  is  exaftly  the  fame     [  29 1  "J' 
» if  the  lands  defcended  to  him  with  a  charge,  and  therefore  the 
implc  contraft  creditors  ought  not  to  come  \n  pari  pajfu. 

He  cited  the  cafe  of  Lord  Majfam  verfus  Harding  (2),  in  the 
"^irt  of  Exchequer y  1 734,  where  an  equity  of  redemption  was 
leld  to  be  lo'^al  aflets  ;  but  I  muft  be  fo  candid  as  to  own,  that 
Lord  Chief  Huron  Cofnyns  took  this  diftinftion,  that  if  it  was  a 
mortgage  for  years,  then  it  would  be  legal  alTets,  becaufe  tlic 
^hole  intcrcft  was  not  gone  from  the  mortgagor,  the  reverfioa 
u  fee  being  left  in  him ;  otherwife  where  it  is  a  mortgage  in  fee; 
md  before  Mr,  Verney  at  the  Rollsy  the  cafe  of  Spencer  verfus 
B^/f,  ;/;  A^c'to  Urm,  1734  (3)s  W21S  determined  upon  the  au- 
^rity  of  Jilajptn  and  Harding ;  he  cited  alfo  Fremoult  verfus 
\)edirey  et  e  con.  i  P.  W.  430.  in  which  Lord  Macclesfield  held, 
^hcre  one  devifes  his  lands  for  payment  of  his  debts,  bonds  ani 
^ple  centra/!  debts  (hall  be  paid  equally  ;  but  if  he  only  charges 
islands  with  the  payment  of  his  debts,  fo  that  the  land  defcends 
fabjca  to  the  debts,  tie  bonds  (hall  be  preferred  before  iht  fimple 
^ttraSI  debts. 

Mr.  Attorney  General,  for  the  fimple  contra£l  creditors,  in- 
fftcd,  that  a  devife  to  an  heir,  of  an  eftate  charged  with  debts, 
Kcxaftly  the  fame  thing  as  devifing  it  in  trull  to  him  for  the 
pTmcnt  of  his  debts,  and  then  they  are  equitable  aflets,  and  all 
•editors  are  intitled  to  come  in  paripajjlt. 

The  bond-creditor  in  this  cafe  cannot  recover  at  law,  becaufe 
"*  teftator,  who  was  the  obligor,  had  not  the  legal  ellate,  it  bc- 

(l)  la  this  mortgage  one   Benjamin  whether  Bcjijamin  Tcung^  an  irfantt  was 

5"^  joined,  who  leems  to  have  been  a  truRec  within  the  ftat.  7  A^ne* 
y^frvjfifr.      fiufi  in    the   decree   Lord         (2)  Bi-ub.  i^g.  S.  C. 
•»!*i«fii  direaed  the  Mailer  tocnquiie        {3)  n*ie  3  C9x'i  P,  ^r.  344.  note  3. 
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Plunkitv.    ing  a  truft  eftate,  and  in  mortgage,  and  therefore  was  obliged  tf 
PxKtoN.      come  into  this  court  for  a  fatisfadlion. 

Mr.  MoretoHy  on  the  fame  fide,  cited  the  cafe  of  Jt«rf  fcrfus 
CraigSf  between  the  feals  after  Michaelmas  ternij  1741;  the  quc- 
ftion  there  arofc  vpon  the  will  of  Mr,  fVrotteJIejy  who  bequeath- 
ed, after  his  Jawful  debts  are  paid,  and  funeral  expences  arc  de- 
frayed, all  lie  is  now  in  poflefTion  of,  or  any  wife  intitled  to,  to  to 
aunt  Mrs.  Craigs^  and  made  her  executrix,  and  yet  held  by  Lord 
Hardtvicke  that  they  arc  equitable  and  not  legal  affcts,  and  that 
creditors  muft  come  in  pari  pajfu. 
Lord  Chancellor, 

If,  in  the  cafe  of  Lord    AInJfam  verfus   Harding^  it  was  a 

mortgage  in  fee,  the  bond-creditor  could  not  come  at  it,  as  the 

obligor  had  not  the  legal  cftatc ;  for  I  think  my  Lord  Chief  Bah 

ron  Comyns*s  diftinftion  was  right  in  that  cafe,  between  a  chaud 

mortgage  and  a  mortgage  in  fee. 

f  292  ]        I  fhould  be  glad  to  be  informed,  whether*,  there  is  any  inftancc, 

froinftancc        where  an  equity  of  redemption  has  ever  been  held  to  be  liable  to 

where  an  equity  the  execution  of  a  bond-creditor  in  the  life  of  the  mortgagor  (i); 

of  re^nipyon  ^^  ^^  which  the  counfcl  in  this  cafe  made  anfwer,  they  could  riot 

be  liable  to  t^e   recoliedt  any  inftance  where  it  had  been  fo  held. 

execution  of  a 

bond-creditor,  in  the  life  of  the  mortgagor. 

The  particular  queftion  here  is,  whether  the  creditors  (ha4 
come  in  pari  pajfu^  or  whetlier  a  bond-creditor  is  intitled  to  the 
preference. 

The  teftator  was  never  intitled  any  otherwife  than  as  cefiui  fit 
irttjl  of  a  real  eftate,  which  he  mortgaged,  and  having  confe*  \ 
qucntly  the  equity  of  redemption  of  a  truft-eftate,  makes  his  - 
will,  and  devifes  to,  t^c.  (Vide  the  ivill  as  before  Jlated)  then  diet 
indebted  by  bond  and  fimple  contraft. 

The  firft  queftion,  fuppofing  the  teftator  had  been  feifcd  of 
a  legal  eftate,  is,  whether,  by  force  of  the  will,  this  is  not  out  of 
the  ftatute  of  fraudulent  devifes,  3  W  4  WilL  ^5"  Mar,  chap.  I4« 
this  depends  clearly  upon  the  conftruftion  of  that  ftatute.  Bf 
this  a6l  '*  all  wills,  difpofitions  or  appointments  of  lands  or  tcnc* 
«*  ments,  ^c.  whereof  any  pcrfoiis,  at  the  time  of  their  dcceaffli 
**  Ihall  be  feifed  in  fee-fimple  in  pofreflipn,  reverfion  or  remair 
«*  der,  or  have  power  to  difpofe  of  the  fame  by  their  laft  will^ 
**  (hall  be  deemed  and  taken  (only  as  againft  creditors  by  bond 
•*  or  fpecialry  binding  the  heir)  to  be  fraudulent  and  void  ;  an*' 
♦•  every  fuch  creditor  ft) ail  have  his  aflion  of  debt  upon  his  and 
**  their  bonds  and  fpecialties,  againft  the  heir  at  law  of  fuch  ob* 
"  ligors  and  fuch  devifecs  jointly." 

Now  before  the  making  of  this  a£l  of  parliament,  at  comniofl 
law  a  bond-creditor,  where  the  land  was  devifed,  hid  no  remedy 
againft  the  devifee,  and  therefore  this  ftatute  has  taken  care  tbtl 
•  fuch  a  devifee  {hall  not  prevent  the  remedy. 

Then  comes  the  provifo  :  **  Provided  always,  that  where  4^^ 
•*  hath  been  or  ftiall  be  any  limitation  or  difpofitionof  lalidl^* 

(i)  FiJe  Lyjltr  v.  DollanJ,  3  B^-9,  Oja.  Rep.  478.     Vefim.  431.8-*' 
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rments  for  the  ralfing  or  payment  of  juft  debts  or  portions  PtuKKtr  t. 
children,  other  than  the  heir  at  law,  in  purfuance  of  any      P'nioh. 
riage-contraft  or  agreement  in  writing,  bonajitU  made  be- 
marriage,  the  fame  and  every  of  them  fliail  be  in  full 
e  (I)." 

confequence  of  this  provtfo  is,  that  it  operates  by  way  of 
ion  upon  fuch  devifes  as  are  for  payment  of  debts  j  for 
tufe  does  not  give  any  new  force  to  the  law  in  this  particu- 
;,  but  leaves  it  ju(l  as  it  flood  before   the  making  of  the 

queftion  will  be  then.  Whether  the  devife  here  has  broke 
xent ;  if  it  has,  then,  in  point  of  law,  all  confequences 
1  on  by  Mr.  Aitortiey  General  will  follow :  for  the  bond-  [  293  ] 
r  is  deprived  of  his  remedy  at  law,  and  forced  to  come 
is  court :  but  if  it  has  not  broke  the  defcent,  then  this 
las  no  right  to  take  from  a  fpecialty-creditor  his  remedy  at 

It  prefent  advifed  I  do  conceive  it  docs  not  break  the  de-  1/ the  fame  e/bce 
and  for  this  purpofe  vide  Qark  verfus  Swi/VA,  i  ^alh  241.  jj,f.*^'^^  ^^^* 
I  Chief  Jullice  Treby*s  time,  where  the  court  held  that,  if  have  ukenTy 
le  eftate  is  derifed  to  H.  which  he  would  have  taken  by  defcent,  he  u  ia 
,  he  is  in  by  defcent,  notwithftanding  the  pofiibility  of  a  ^^  ^«^«°^ 
;  if  fo,  I  do  not  know  that  a  court  of  equity  has  ever 
iway  from  a  bond-creditor  his   right   which  he  has   at 
•     The  cafe  of  Fnemouit  verfus  Dedire  comes  very  near 
fent. 

le  fifth  fcftion  of  the  ftatute  of  fraudulent  devifes,  which 
to  tlie  heirs  at  law  aliening  the  land  defcended  in  order  to 
le  payment  of  juft  debts  before  aGion  brought  againft  him, 
acted,  **  that  fuch  heir  (hall  be  anfwerable  for  fuch  debts 
e  value  of  the  land  fo  aliened,  faff,  in  which  cafes  all  credi- 
fliall  be  preferred  as  in  aflions  againft  executors  or  admini- 
ors,  and  I'uch  executions  fhall  be  taken  but  upon  any  judg- 
t  fo  obtained  againft  fuch  heir  to  the  value  of  the  fame 
as  if  the  fame  were  his  own  proper  debt :"  but  as  to  that 
the  firft  provifo,  which  takes  notice  of  a  devife  for  raifing 
s,  it  is  fo  darkly  penned  that  I  do  not  well  underftaud 
aning  of  it. 

nk  this  cafe  differs  from  Kent  verfus  Craig^  cited  by  Mr.  A  devUe  •fan 
>,  for   there  the   teftator  firft  charged  his  lands  with  the  •^JJ'^i**"**** 
It  of  his  debts,  and  then  devifed  the  eftate  fo  charged  to  a  mcnt  ofdcbtt  » 
al  relation,  fo  that  being  a  devife  to  a  ftranger,  the  de-  •  collateral  rela- 
as  broke,  and  there  was  no  remedy  but  from  the  ftatute,  ^?^*  being  a  ic 

c  /     -  1  r        ^     1  .         .  .1*       /  flic  to  a  ftranger, 

liequently  there  was  a  ground  for  makmg  it  equitable  ai-  the  defcent  is 
at  in  Freenwult  verfus  Dedire   the  defcent  was  not  broke  :  broke,  and  it  it 
f  verfus  Craig  the  whole  refted  upon  the  ftatute,  for  not  *^*""**^*  *^'**' 
ievife,  but  an  appointment  for  payment  of  debts,  are  cnu- 

Vi;h  refpe^  to  the  con(lro£lion  (2)  Centra  HargravcY,  FindaJt    i  Bro* 

claafe^  wde  Earl  of  Bat b  v.  Earl    Cba>  Rep.  136.  ill  note  136.     Bat/on  v. 
^•rd,    %  Vef,  590.      Lingard  v.     Lindrgrten^    2  Bro.  Cha. ' Rtf.  94.     See 
Dtriy^  X  Bro.  Cha,  Rep,  311.  139.     Blatcb  v.  fnider»  snti  I  vol.  420.  note* 
9,  Dotdhn,  2  Brc.  Cka,  Rep.  614. 
.IL  T  merated 
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PtuvKiTT.  merated  in  the  ena£^ing  claufe:  here  the  defcent  u  not  br 
i^KmoH,      ^^^  jjjg  creditor  may  have  his  remedy  at  law  fuppofing  the  t 
tor  to  have  been  feifed  of  the  legal  eftatc. 

But  the  fecond  queftion  will  be,  Whether  an  equity  ol 
demption  of  a  mortgage  in  fee  of  a  truil-eftajte  ought  to  bee 
dered  as  legal  or  equitable  aflcts  ( i ). 
Where  t  mere  J  Jq  agree  that  if  a  mere  truft-eftate  defcends  upon  an  hi 
ft^Rdsuron'^an  ^^^i  ^^^  it  will  be  confidcred  as  legal,  and  not  as  equilab! 
hctratlawy  ic  fcts ;  and  this  is  founded  upon  the  third  claufe  of  the  fts 
will kc confiJcr-  ^rj^'ich  givcs  a  fpecialty-creditor  his  remedy  at  law  by  ana 
not*ls  ?quiublc  oi  debt  againft  the  heir  of  the  obligor,  but  it  has  not  m 
Wets.  mortgage  in  fee  of  a  truft-eftate  fubje£l  to  the  fame  thing. 

r  2QA  ]  If  there  is  a  mortgage  for  a  thoufand  years,  and  the  rcv( 
^  fa  i^  fee  left  in  the  mortgagor,  it  will  be  legal  aflets  (2),  be 
fee  being  in  the  the  bond-creditor  might  have  judgment  againft  the  hoirof  tl 
mortgagor  on  a  ligor,  and  a  cejift  executio  till  the  revcrfxon  come  into  pcfTe 
\w?*!^!ricgai  ^^^  where  it  is  a  mortgage  of  the  whole  inheritance,  J  dor 
mlTetti  becaufe  what  remedy  a  bond-creditor  can  have  to  make  it  affcts  at 
the  bond-credi-  ^^^  jf  (^^  fpecialtv-crcditor  fhould  brine:  an  aflion  acair 

tor  may  have  a      t     .       i  i*     j     •        .       j-r      ^ 

judgment  againft  hcir,  he  may  plead  nens  per  difcent. 

the  heir  of  the 

obligor,  and  a  ctffit  txecutio  tiU  the  reteidon  comes  into  pofTeilion. 

Where  a  plain-  Therefore  if  the  plaintiff  is  under  a  neceflity  of  cominj 
tiff,  a  fpcciaity  for  relief,  this  court  will  aft  according  to  it's  known  rule  of 
creditor,  rauft    ^       j  jujii^c  to  all  Creditors,  without  any  diftinftion  as  t 

come  here  tor        .^        •*  ' 

reUcf,  the  court  l^lty. 

will  do  equal 

juftice  to  all  creditors,  without  any  diftin^ion  at  to  priority. 

"  His  Lordftiip  declared  the  will  of  Thomas  Penfon  oi 
**  be  ellabliihed,  and  the  trufts  thereof  performed  \  and  d 
**  the  fame  accordingly  ;  and  direfted  an  account  of  his  p 
**  eftate,  and  to  be  applied  in  payment  of  his  debts,  in  a 
**  of  adminillration  ;  and  if  that  (liould  not  be  fufficient,  t 
"  account  to  be  taken  of  the  rents  and  profits  of  ilie  te 
**  real  eftate,  and  to  be  applied  in  payment  of  the  to 
**  debts,  not  fatisfied  out  of  his  perfonal  eftate,  pari  pajfu, 
**  in  cafe  the  perfonal  eftate,  and  rents  and  profits  of  \ 
*'  eftate  of  the  teftator,  fhall  not  be  fufficient  to  pay  his  d 
**  was  ordered,  with  the  confent  of  the  mortgagees,  that  1 
**  eftate  fliould  be  fold,  and  the  money  arifing  by  the  fal< 
*^  payment  of  the  mortgages,  was  diredked  to  be  applied 
'*  charge  of  what  ftiall  be  remaining  due  to  the  other  ci 
**  of  the  teftator  part  pajfu.  And  if  any  of  the  creditors 
"  cialty  have  exhaufted  any  part  of  the  tcftatorVpcrfonal  c 
**  fatisfaftion  of  their  dsbts,  then  they  were  not  to  come  i 

(1^  VideCi^hy*  Jf^irdcn^  i  Vern,  ^10.  {2)    Stcus  where  the  mortgaj 

Pluchnet  v.   Knk,  ibid,  41 1.     Saiulty  v.  himfelf  but  a  term  of  years.     1 

GonvtTy  2  Fern.  61.     Trevor  v.    FcnyoTy  of  the  creditors  of  Sir  Charles  O 

I  Cha.  Ca,  148.     Barthrof  v.  JVeJi,  2  Cb.  W.  341.     Hatuell  V.  Chittirs,Jt 
Hep,  62. 
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receive  any  further  fatisfaftion  out  of  the  tcftator's  real  cftatc,   Pt  rwrrr  t. 
untii  the  other  creditors  (hall  thereout  be  made  up  equal  to         '««^"* 


(1)  Reg.  Lib.  B.  1741.  fol.  228. 

WTiarion  ycxtw^  Wharton^  May  ^j  i74o»     Petitions.  Cafe  212. 

rH  E  Dutchcfs  of   WhartoTty  who  is  the  defendant,  peti-  The  defendint 
tions  that  Ihe  may  be  at  liberty  to  amend  her  anfwer  by  rc^/^^^r"* 

Iding  a  new  feft.  adding  a  new 

U.€t  I  granted  on  the  particular  circumftanccs  of  her  caic  (i). 

L6rd  Chancellor, 

The  moft  common  cafe   of   amending   anfwers  is,   where  where  adefend- 
roirgh  inadvertency  a  defendant  has  miftakena  faft,  or  a  date,  Ti^^^^^^ 
ere  the  court  will  give  leave  it  fhall  be  amended,  to  prevent  a  the  court  will 
ifendant  from  being  profccuted  for  perjury.  8*^^  l^  leave 

anfwer. 

But  here  the  queftion  is.  Whether  the  court,  upon  fuch  an     r  29c  1 
nendmeiit,  will  likewife  permit  a  defendant  10  add  any  new 
61  to  the  anfwer ;  and,  upon  the  circumilances  of  this  cafe,  I       "Tgi^/u,  ^  ^iJL 
a  of  opinion  the  defendant  ought  to  have  this  liberty.  /  i^jU/fJ,     t 

The  Dutchefs  of  Wharton^  in  her  anfwer,  refers  to  marriage  iI^lL- _ 

tides,  which  were  executed  in  S/vj//;,  and  confoquently  makes 
incumbent  upon  her  to  produce  them  :  Now  it  teems  the 
ftom  in  ^pain  is,  to  depofit  articles,  and  other  deeds,  in  places 
pointed  for  that  purpofe,  fo  that  an  autl^entic  copy  is  all  that  can 
had  in  this  cafe. 

Therefore,  I  am  of  opinion,  that  ihe  Dutchefs  ought  to  have 
erty  to  amend  her  anfwer,  fo  far  as  to  fet  forth  the  cuftom  in 
M/7,  with  regard  to  the  depofiting  of  deeds. 

[1)     Vi^    Miiffn-d^s    Pleadings     260.      6 1 9.       a    Cox*s    P,     IF.    427.    note   1. 

\Uips    V.     Gwynne^     note     (x)      i6id,      Ptrt/c^  V.  GVowY,  /)0^?,  3  vol.  522. 

fin  V.  Fff»Jier,  2  Bro.  Cha.  Rep.  616.  •  ^        ^ 

Drapers  Qtf tpany  vcifus  Davts^  May  Ay  11  ^2.      y      '^S"^^^ '^^ h^     ^'' 

i   Petition  was  preferred  againft  MereJif/^it^e  folfcitorl^f^he  -^/^^-'^h.ving 
^  caufe,  complammgoi  improper  and  heavy  charges  m  hismtfocuiau      o>w//^ 
;  and  of  his  taking  a  judgment  of  one  of  the  parries  for  400/.  <^*^"^  ^or  4^0/.^  ^^ 
ilil  the  caufe  was  depending,  and  before  it  could  be  known  ww  dcjcadl^ng,*/^  '    - 
at  hb  bill  would  come  to.  and  ^Uo  Ust:i*t^^^^ 

extraorainary     /,p  J^ 
|es  appearing  in  his  biU ;  Lord  HardwUUy  though  adjuftci  :ind  Allowed  fcvcntecn  years  a^ju,  icicr-    ' 
die  biU  to  be  taxedj  and  ordered  the  judgment  aud  other  fecui-ulca  ;  <  Uc  delivered  up.  . 

L»ORi>  Chancellor,  -^^  ^ 

tfotwitbftanding  this  bill  has  been  adjuftcd  and  allowed  fome     ^f^/%^/*^^^^^^^ 
69  yet  the   behaviour  of  the   Solicitor  in  taking  a  judgment,  j^^^^s^^^/f^^^^ 
S  an  imputation  upon  him,  and  ii  a  practice  I  can  by  ncr  ^    '- 
T  2  mean* 
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Diaper  I'  means  approve;  and  as  it  does  not  appear,  that  his  client* 
Dxvr/  ^*  aflifted  by  any  perfon  of  the  profeflion,  in  looking  over  and  fettling 
this  bill,  and  as  there  are  feveral  very  extraordinary  iUms,  and 
improper  charges  upon  the  face  of  it,  I  (hall,  notwithftanding 
the  great  length  of  time  (being  ever  fince  1725),  and  notwith- 
ftanding the  adjuftmcnt,  and  allowance,  refer  this  bill  tea  Maf- 
ter,  to  be  taxed  ;  aiul  likewife  order  Mr.  Meredith  to  be  examined 
upon  oatli  on  interrogatories,  as  to  the  fcveraf  articles  of  it,  and 
do  order  the  judgment,  and  other  fccuritics  to  be  delivered  up 
immediately  ( i ). 

(1)  nJe  Walmfley  v.  Bitotb^  ante  25.     Glafs^   pcft.   298.    note   i.      Ofmmtd  r, 
37.  29.  I  Vff.  3i<o^  zVtj\  138.  Oldham  v.     Fitr.roy,  3  Cox*s  P,  IK.  131.  5th  cd. 

hafui,  2  Vcf,   259,  549.     Saumerjon   V. 


[  296  ]  Pawlct  vtx^MS  The  Bijbop  of  Lincoln^  May  6,    174a. 

Cafe  2^6. 
If  at  the  hearing,     A  Plaintiff  may,  at  the  hei  ring  of  a  caufc,  wave  the    relief 
a  plaintiff  waTcs  £\^  that  he  prays  againft  a  particular  perfon,  and  then  the  ob- 
^vTaga^nfta     jedion  for  want  of  making  that  perfon  a  party,  will  have  no 
panicuiar  per-    weight  with  it. 
Ion,    the  objec- 
tjgn  lor  wane  of  his  being  a  party  will  have  no  weight* 

On  a  bill  for  an  In  an  action  at  law  brought  for  fees,  it  is  not  neccflary  to 
account  of  fees,    make  any  perfon  a  party,  but  who  has  adlually  received  the  fees  ; 

tociUbhflja         .     .        1    '      •       •         ^  .    ^        ,  ,  .„  .     I  '1^    r 

rijjhi,  you  mua  ^^  *^  othervviic  m  equity,  where  a  bill  is  brought  for  an  account 
have  all  ^erfons  of  fees,  to  eltablifli  a  right,  btcaufe  there  you  muft  have  all  per- 
^^h^^'^ha^^^^a^^"*^ ''^"^  ^^^^^  the  court  who  have  any  pretence  to  a  right  (i  );  for, 
pretence  to  a  bv  a  decrec  of  this  court,  they  will  be  bound  \  but  it  is  not  fo  as 
fight  J  fbrtht-y  fo  a  ji:dj;mcnt  recovered  at  law  for  fees,  againft  tlie  receiver  of 
rTec^ecTre-^  thofc  fecs  J  fuch  judgment  will  not  bind  the  right  of  a  thini 

otherv^ife  as  to  a  perfon*  , 

jadjsmenc  at  law, 

wluch  wiU  not  l^ind  the  right  of  a  third  perfon. 

( I )  Ptore  V.  Clark,  pojl.  5 1 5. 


Cafe  215.  Sir  William  Saundcrfon  verfus  Glafsy  May^  1 1,  1742  (l). 

Lord  Chancellor, 
A  folicitor         '  ^  iHERE  is  evidence  in  this  caufe  which  has  weight  on  bofXn 
w^^^!.«™;^.     1.     fides ;  but  it  is  necelTary  for  the  court  to  determine  on  fucTfe 

convcjancc     ,^^^  •    i  /»   /»  » 

tohimidfof      circumftanccs  as  wcigh  moit  itrongly. 

looc  /.  from  th«  

pi jintlit* *s  yAt'ty  wliild  (be  waa  parted  from  her  huiband  j  Th*  ctmfiderattom  txprfOid  m  tbt  itti,  grt^'Slf 
jer-^Uei  donty  and  fa-vouri  futtvn^  liie  bill  i%  brought  to  fct  aiide  the  deed  a«  obtained  by  fraud.  Lmm  "rf 
Herd'wickey  on  all  tbt  clrcunfiattces  of  this  cafe,  decreed  the  died  pould  fiand  §nfy  m  sfecwrity  fir  fitcb  JSamrtd 
as  wasjuftly  due  to  the  defimdant. 


( I )  The  p1aintiff''s  wife,  by  virtue  of  after  her  death,  t^o/ettlewunt  wu  Mifl 
her  marriage  articles,  had  a  power  to .  in  purfuance  of  the  articles.  The  ~ 
charge    certain    premifTes  with   xooo/*    abfented  herfelf  from  the  plaindC 


in  tht  Time  of  Lord  Chancellor  Hardwickx*  ^agS 

TTherc  arc  two  grounds  for  this  bill.  SAvwDittoii 

Firft,  To  fct  afide  a  deed  obtained  by  the  defendant  from    ^'  ®''*"*  ^^ 
Lady  SauftiUffon,  the  plaintiff's  wife  in  her  life-time,  as  a  frau-^;^^^^^  ^  ^^ 
dulcnt  one,  ^  x.^  A^^ 

The  other  ground  is,  That  the  deed  was  intended  as  a  con-     ^  ^ 

Tcyancc  in  truft  only  for  the  daughter  of  Lady  Saunderfon 
though  the  defendant  has  not  made  any  declaration  of  fuch 
tnift. 

It  has  been  contended  by  the  defendant's  counfel,  that  the 
two  heads  are  inconfiftcnt,  but  I  think  otherwife,  for  not  pre- 
paring the  deed  which  was  to  declare  the  truft,  is  equally  a 
fraud,  or,  at  leaft,  an  evidence  of  fraud. 

Firfl^  I   (hail  confider  the  particular  circumftances  of  this     C  297  3 
cafe. 

Sfcondlyy  How  far  the  a£is  themfelves  are  an  evidence  of  this 
truft. 

As  to  the^rflf  Here  was  a  wife,  as  the  defendant  infifts  in 
an  extreme  bad  ftate  of  health,  very  cruelly  ufed  by  her  hufband, 
and  under  a  neceffity  of  parting  from  him. 

On  the  other  hand.  The  plaintiff  charges,  that  (he  was  greatly 
addicted  to  drinking,  in  all  parts  of  the  day,  and  very  often  in- 
toxicated with  liquor,  and  this  is  not  at  all  controverted  by  the 
defendant. 

What  is  the  confequence  to  be  drawn  from  fuch  a  behaviour, 

but  that  (he  muft  neceffarily  be  a  weak  woman,  for,  under  thefe 

circumftances,  (he  muft  ftand  on  very  unfirm  ground,  both  as  to 

her  honour  and  her  fortune  :  wiah  regard  to  the  latter  (he  had  a 

power  to  difpofe  of  1000  A   whether  covert  or  difcovert,  as  (he 

{hould  think  proper,  by  any  writing  under  her  hand :  now  the 

draft  of    this  deed,  which  is   an  abfolute   conveyance  of  the 

1000/.  to  Mr.  Gla/s,  the  defendant,  had  been  prepared  fix  weeks 

before  it  was  executed,  and  likewife  before  Lady  Saunderfon  left 

her  hu(band ;  and  the  deed  itfelf  was   not  executed  till  three 

^i^ks  afterwards :  for,  on  the  6th  of  March  1737,  (he  left  the 

plaintiff,  and  went  to  a  lodging  which  Mr,  Glafs  had  provided 

(or her;  and  on  the  29th  of  March  (he  executed  the  deed  which 

is  now  in  conteft  before  the  court. 

Now  what  could  be  a  greater  inftance  of  wcaknefs  than,  at 
the  very  time  (he  was  upon  the  brink  of  parting,  to  put  the  only 
thing  out  of  her  power  that  could  fupport  her  independent  of  her 
hufband ;  confider  it  in  another  view,  with  regard  to  her  child, 
^hich  (he  is  proved  to  have  been  very  fond  of :  The  hu(band 
too  had  a  daughter  by  another  venter :  Is  it  probable  then,  that 

^utcd  the  power  of  appointment  in  any  legal  demand  for  the  fame.      His 

«''oarof  the  defendant  (an  attorney)  in  Lordlhip,  <with  the  cjn/cnt  of  the  plaintiff 

^fideration  of  the  fervices  he  had  rcn-  and  defendant ^  decreed,  that  the  deed  ot 

^«*iher.     After  the  wife's  death,  the  appointment  ihould  be  delivered  ro  the 

P^ntift'  paid  the  defendant  feveral  fumt  plaintiff  to  be  cancelled,  and  that  the 

^  Qoney  doe  to   him  on  the  wife's  defendant  ihould  execute  a  releafe  of  -ail 

^jowi^  for  which  he  gave  a  receipt  in  his   right  under  the  appointment.    Reg. 

Atf;  but  now  infills  he  had  other  claims  -  Lib.  1741.  fol.  426. 
'^the  wift^  though  he  CQuld  not  make 

T  3  Lady 


I 
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Sautcbeisosi   Tjitly  S.ii/fiikr/sf:  wciild  give  awr.y  this  looo/.  from  herfelf  dxij 
her  child,  who  might  have  no  other  provifion  ?  for  nothing  alVe- 
natco  the  afl"edi^»n   of  one  parent  fo  much,  as  the  other  parent) 
taking  away  tlie  chiW  from   under  his  power,  ?nd  therefore  tie 
highcll  wcaiinefs  to  leave  her  daughter  quite  dcflitute,  and  to  tie 
mercy  of  an  enraged  father. 

It  ap^H-ars  in  the  caufe,  that  (he  had  made  a  will  but  juft  be- 
fore this  rime,  by  which  (lie  gave  the  looo/.  ahfolutely  for  the 
chilJ^sbLncfit;  now,  what  occafion  or  pretence  could  there  be 
for  altering  this  wilL 
[  298  ]  Mr,  GV/t/?,  to  be  fure,  had  done  acts  of  kindncfs  privately  for 

Lady  ScMKiicrfitiy  but  at  the  fame  time  he  was  her  attorney,  andj 
in  that  capacity,  was  it  not  his  duty  to  let  her  know  the  abfurdity 
of  the  acH:  (he  was  doing  ?  I  am  not  at  all  clear,  the  woman 
knew  that  this  deed  would  abfolutely  bind  her  \  it  required  tli^ 
fkill  of  a  lawyer  to  refolvc  tliat,  for  poM-ers  are  given  in  a  difierex&t 
manner,  fomc,  if  once  executed,  arc  final,  others  may  be  exe- 
cuted tcttes  qtioiies. 

The  confiderations  in  the  deed  are  cxprefled  to  be  for  feivic^a 
done,  and  favours  fliewn. 
If  an  attorney         It  is  truly  faid  at  the  bar,  that  a  fecurity  obtained  by  an  attor- 
feruifafc  lUf,       ney^  whilft  he  is  doing  bufinefs  for  his  client,  or  whilfta  caale 
client  to'a^ree  to  *^  depending,  appears  to  this  court  in  a  quite  different  light  than 
an  exorbitant      between  two  commou  pcrfons  ;  for  if  an  attorney,  pendente  litff 
'^Ti'^'h**^?^"*^  prevails  upon  a  client  to  agree  to  an  exorbitant  reward,  the  court 
•fideintircly,  or  ^ill  either  fet  it  afidc  intirely,  or  reduce  it  to  the  ilandard  of  thofe 
reduce  it  to  the  fccs  to  which  he  is  prop(?r]y  intitled  ;  and  this  was  the  rule  that 
lleT to't^hkh  he  weighed    with  me  in   Walmfty  v.   Booth,  heard  May  the  ad, 
15  properly  in-    1 74 1  ( I )  9  and  if  the  court  did  not  obferve  fucha  rule,  it  would 
tided.  cxpofc  clients  very  much  to  the  artifices  of  attornics,  efpecially 

fane  covais  who  are   in   Lady  Sau?iuerfon^s  unfortunate  circum- 
llances. 

It  is  true,  there  are  witnefles  which  prove  fomc  declarations 
of  Lady  Sautidcrfwi^s  great  regard  for  Mr.  Glnfs ;  and  that  {he 
ins  often  faid,  no  Ixxly  (liould  have  tlic  1000 /•  except  himfclf ; 
but  then  tlie  very  fame  witnefles  fay,  it  was  to  make  him  a  fa- 
tisfaclion  for  the  fums  he  had  advanced  for  her,  and  likcwife  out 
cf  a  confideiicc  tliathe  would  take  care  of  her  daughter. 

But,  on  the  other  hand,  notliing  can  be  (Ironger  to  encounter 
this  cviiience,  than  what  the  plaintiff's  witnefles  fwear,  one  of 
them  in  particular,  who  faid  flie  was  with  Lady  Saunderfon  but 
two  days  before  her  death,  and  that  flie  tlien  declared  ihc  liad 
given  all  to  her  child. 

A  very  fufpicious  circumllance  to  fliew  that  the  defendant  was 
ccaifcious  this  deed  waei  never  intended  as  an  abfolute  conveyanee 
to  himfelf,  but  only  in  truil,  is,  his  denying  there  was  any  deed 
vit  all  in  his  cnltody,  when  Sir  WiUiam  Saunderfon  aflced  him  at 
the  time  he  paid  him  his  blH. 

The  only  mat^^rinl  rcaf(^n  for  his  eoncealin;;  it  then,  mu(l  be  to 
prevent  itb  being  fifted  ajul  inquired  into,  Lady  Saunderfon  being 

(1)  Ami  25.  27.  S.  C.  atid  nottl.     Drafcn*  d^prfany  v.  Davii^  ante  295.  not*  f. 
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alive,  who  could  have  difcovcred  the  real  defign  and  intention  of  Sawhoiiioii 
it;  for  the  reafon  he  gives  in  the  caufe  is  a  very  fimplc  one,  for     ^*     *'^"* 
fear  of  exafperating  and  incenfing  Sir  William  Saunderfon^  who  • 

at  that  time  was  reconciled  to  his  Lady. 

There  is  one  obfervation  of  the  plaintiff's  counfel  which  is 
very  material,  that  the  defendant  has  charged  in  his  bill,  fo  much 
for  pcrufing  the  draft  of  this  deed,  which  he  would  never 
haTcdone,  iPhe  had  looked  upon  it  as  a  voluntary  prcfent  to  him- 
felf;  and  therefore  this  circumllance  (hews  very  ftrongly  that  he 
confidered  it  merely  as  a  truft. 

Lady  Saunderfon  died  in  Jutte  1738  ;  the  daughter  in  April 
following ;  and  the  defendant's  letter,  by  which  he  demanded 
Ac  1000 /•  of  Sir  William  Saunderfon^  by  virtue  of  this  deed, 
was  not  written  till  above  a  year  and  a  half  after  their  deaths. 

In  the  beginning  of  it  he  fays,  Your  lady  having  a  confidence 
in  my  honour  and  integrity  towards  your's  and  her  child,  and 
being  likewife  fenfible  of  the  fervices  I  had  done  her,  and  the 
&Toufs  (he  had  received  from  me,  did  execute,  l^c. 

Now,  truft  and  confidence  are  convertible  terms ( i ),  and  mud 
import  fome  truft  relative  to  the  aft  of  the  deed,  for  the  I^nefit 
of  the  child  ;  and  ar  the  fame  time  z  compenfation  to  him  for 
farours  and  fervices:  this  latter  part  materially  falls  in  with 
Lady  &aunderfon*s  declarations  of  her  having  fecured  to  Mr.  Glafs 
the  fcvcral  fums  he  had  advanced  upon  her  account. 

What  is  the  refult  of  the  whole,  but  that  here  is  a  plain  truft 
intended  for  the  daughter,  mixed  and  coupled  with  a  recom*- 
•  pence  for  the  defeAdant,  for  fums  advanced,  and  fervices  done^ 
I  and  a  fecurity  to  him  at  all  events,  if  Sir  William  Saun* 
f  Jerfin  (hould  rcfufe  to  pay  him  5  and  after  the  defendant  was  fa- 
f  dsfied,  the  refidue  for  the  daughter;  nor  can  this  tranfaftion  be 
any  other  way  reconciled  with  the  declarations  of  Lady  Satm^ 
derfon. 

This  way  of  confidering  the  cafe,  makes  it  reconcileablc 
vith  reafon  *,  the  other  makes  it  abfurd,  and  the  aft  of  a  weak 
woman. 

The  confcquencc  of  my  opinion  will  be  this,  if  there  are  any 
fums  remaining,  which  are  juftly  due  to  the  defendant,  the 
deed,  in  the  firft  place,  ought  to  (land  as  a  fecurity  for  that  fum^ 
whatever  it  is,  but  the  furplus  muft  be  deemed  to  be  a  truft  for 
the  child,  who  being  dead,  the  plaintiff,  though  he  has  not  ad- 
miniftered,  is  legally  intitled  to,  as,  by  her  deatli,  it  devolves 
upon  him ;  and  this  decree  is  exaftly  conformable  to  the  direftions 
jny  Lord  Talht  gave  in  the  cafe  of  Froof  v.  Hines^  Cafes  in  thi 
^me  <f  Lord  Talbot^  \\\. 

(i)  f^i^  the  efTay  on  ufet  and  truds,  17.13. 
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Cii{cf,l6*  Nicholls  ytr{\xs  Jmlfoni  at  the  Rolls y  Af ay  24,  1742. 

^.L.gave^A/.  f^\^^  William  Lowe,  to  reward  the  good  fervices  of  .^fWyr 
a  bond  for  300/.  \^  Man/c'll,  who  had  lived  with  him  a  great  number  of  jC2rSp 
mnd  inttrcft,  in  gave  her  a  bond  in  1728,  in  the  penahy  of  600/.  for  payment  of 

1728,  and  in         ^        ,  ,  .  n  i         r       j  j    •  -it-  / 

1731  paid  her     3^0 '•  and  mtereft,  on  a  day  fixed,  and  in  173 1  paKiherioaA 
ico/.in  1736     part  of  the  300/.  and  all  intercft ;  in  1736  he  made  his  wi11,an<l 
Md^'fve^ii'ihis'  t^^^^eby,  among  other 'legacies,  gave  to  Mr.  Matigems^  all  bis 
.lands  in  B.  for  a  mefiuages,  lands,  faJ*r.  in  J?,  in  the  pariih  of  W.  to  hold  to  Yastti 
cermofico       his  cxecutors,  fe'c.  for  200  years,  upon  truft  out  of  the  rentS) 
Z'^kZ.'^l  ^f'  by  mortgage  or  fale,  to  levy,  raife,  and  pay  to  Jnn  Alan/M, 
within  nvo  yean  withiu  two  ycars  after  his  death  200  A  and,  fubjeft  to  this  tcrrr»> 
sfier  bis  deaths  xo  j^g  dcvifed  the  fame  premiffes  to  tlie  plaintilTand  his  heirs;  ar*^ 
and  aifo  ^vifed  al^  devifes  otlicr  lands  to  the  fame  truftec  for  300  years,  upon 
other  lands  to     truft  to  pay  200 /.  to  Ann  Manfelly  witliin  one  year  after  hk^» 
Che  lame  truAce  j^^^}^     j^^  ^^j^^^    ^^^^  ^f  j^j     ^jjj  j^^  ^^^  ^icx  plate,  linen,  J^-^- 
for30oyci«,  \  r       11         •  ^  r        *  > 

on  truft  to  pay  and  Other  perfonal  legaaes. 

«oo/.  to  A,  Af» 

within  one  year  after  his  death  \  the  executor  of  ^.' paid  fome  part  of  the  bond  to  A*  M.  in  her  Iiic-tiii^i'« 
the  bill  prays  that  the  legacies  may  be  decreed  aJatisfaSion  of  the  bord,  and  that  her  executor  may  fcfamsid 
what  he  has  received  in  part  payment  thereof:  TbeMaJier  of  the  Roils  heid  this  to  be  a  contingent  iegf^tr^  \ 
ftr  if  the  legatee  bad  died  before  the  time  of  pay  want  ^  it  would  have  Junk  in  the  land,  and  that  the  rwlm  »f 
adenftiou  not  eMtendingfoftr  at  to  take  in  a  contingent  Itgscy^  thit  ii  not  afatisfa&imi  of  the  bond  ( i). 


c<^ 


^y^^"  The  executor  of  Loijoe  paid  off  fome  part  of  the  bond  to  Affn 

.  ♦-  Mavfell  in  her  life-time- 

A^^^^^^j^*^^^^'      'riie  prayer  of  tlie  bill  is,  that  the  legacies  devifed  by  the  wifl 
-  y '-        <y^  ^^  William  Lowe  to  Ann  Man/ell  may  be  decreed  a  fatisfaflton  of 
("^k/^^*''^^/"  thelx)nd;  and  that  the  defendant  Jft^/i,  who  is  her  executor, 
may  be  direfied  to  refund  fuch  fums  as  he  has  received  in  pan 
payment  of  the  faid  bond  from  the  executors  of  Loivcm 

For  the  defendant  Judfon  were  cited,  Qtthbert  v.  Peaccci,  i 
Salk.  155.  Atkinfon  v.  Webb^  2  Fern.  478.  Chancef%  cafe, 
I  Pp  Wms.  408.     Eajlwoody.  Winte,  2  P.  Wms.  61 6, 

Majler  of  the  Rolls  :  The  queftion  is,  Whether  two  fums  bf 
200/.  and  200/.  devifed  to  Ann  Matifell^  by  the  will  of  Lowe^ 
and  to  be  raifed  upon  the  teftator's  real  eftates  by  different  terms 
of  years,  Uiall  be  conGdered  as  a  fatisfa&ion  of  the  debt,  due 
upon  tlie  bond  to  Mrs.  AdanfelU 

It  was  objc£led  by  the  counfel  for  the  plaintiff,  that  this  is  not 

in  the  nature  of  a  legacy,  for  that  there  is  a  difierence  in  the  ex- 

preffion  of  tlie  will,  for  in  fome  inftances  he  fays  cxprefsly,  I  give 

fuch  things  to  the  faid  Ann  Manfell^  as  plate,  linen,  (STc*.  but  as 

[3^0     to  the  200 /.  and  200 /.  it  is  a  dircdion  to  truftees  to  levy,  raife, 

and  pay  the  faid  fums  to  Mrs.  ManfelL 

Thereisnoman-      But  it  is  aufwercd  very  clearly  by  this  oUfervation,  that  though 

rt%^enTdTrc"  ^'^^  "^oiicy  is  to  bc  raifed  by  the  truft-ellate,  yet  it  is  the  gift  of 

tion*to  truaees    the  tcftator  uotwithftanding,  for  it  would  have  been  abfurd  to 

to  pay,  and  •         * 

gift,  the  tcftator  is  equally  the  doaor  in  both  cafes. 

(1)   With  refpedl  to  fatisfadlion  of  fatisfaflion  of  portions  and  legacies!,  ft* 

MUt  by  a  debtor  giving  a  legacy  to  his  Bellajis  v.   Utbwatt^   mU  2    vol.  426. 

creditor^  fee  i  Cm's  P.  W.  410.  as  to  note. 

3  Ja^ 
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bvc  faid,  that  the   truftees  fliould  give,  for  that  would  have    Nicholht. 
made  them  the  donors,  and  not  the  teftator ;  and  therefore  there      J^**"**"- 
is  no  manner  of  difference  between  a  direAion  to  truftees  to  pay, 
and  a  gift. 

And  tho*  the  general  rule  is,  that  a  legacy  which  is  greater,  or  Though  Jt  is  t 
as  great  as  the  debt,  (hall  be  taken  to  be  a  fatisfadion,  and  is  too  rule  that  a  le- 
wcUcftaUiflied  to  be  (haken  now;  yet,  in  late  cafes,  where  f^^^lJ"^^' **^ 
there  arc  circumftances,  or  a  prefumption  that  the  tcftator*s  in-  de^t?  fli«ii  be 
tention  was  not  that  the  legacy  (hould  be  an  ademption  of  the  taken  to  b«  a 
debt,  the  court  have  leant  againft  the  rule,  fo  far  as  to  hold  it  not  ^hc«  A^w  hi 
to  be  a  fatisfa£tion.  prerumption  tke 

tcftator's    inten- 
tion was  otherwife,  the  Court,  in  late  cafes,  bars  leant  agaiall  the  rule. 

So,  in  the  prcfent  cafe,  the  teftator*g  direfting  that  the  200/,  The'  executow 
and  200  /.  (hould  not  be  paid  till  one  or  two  years  after  his  death,  pariegadM,"yet 
isaveryconnderablecircumftance  in  favour  of  Mrs,  Jf^/T/^//,  and  that  does  not  «- 
flicws  ftrongly,  that  the  intent  of  the  teftator  was  not  that  it  ^^^i^g***!^"'!;, 
fliouldgo  in  fatisfa£lion  of  the  debt,  for  the  bond  was  payable  bic^tobe^iVc*dthe 
immediately,  and  the  teftator  had  no  right   to  fufpend  the  pay-  momentafccrthc 
went  of  a  debt,  tho'  he  might  fufpend  his  legacy;  and  though  t«ftator''4"th. 
executors  have  a  year   allowed  them  to  pay   legacies,  yet  that 
does  not  extend  to  debts,  but  they  are  liable  to  be  fued  the  mo- 
ment  after  the  teftator's  death  •,  fo  that  the  payment  of  thefe  le- 
gacies at  a  future  time  is  extremely  material,  and  takes  this  cafe 
out  of  the  general  rule. 

Befides  too,  I  am  inclined  to  think  this  is  a  contingent  legacy  ; 

for  the  truftees  being  direfted  to  pay  it  within  two  years  and  onp 

year,  does  not  oblige  them  to  pay  it  fooner ;  and  if  tlie  legatee 

liad  died  before  the  time  of  payment,  it  would  have  funk  in  the 

land,  for  the  benefit  of  the  plaintiff,  according  to  the  fettled  rule 

of  this  court,  with  regard  to  legacies  charged  upon  land.     Fid< 

Pawkl^s   cafei  2  Vent.    366.     Stapleton  verfus  ChealeSy  Prec.  in 

Ckan*  317.     Duke  cf  Chandos  vpx{\x%  Talbot ^  2  P.  IVms.  601. 

Ha/l wcrfviS  Terry f  November  8,   1738.      i  Tr.  Atkyn's  Rep.  ^0%. 

Prwfe  verfus  Atbington,  Eq/ler  term^  ^73^*  1  2V«  Atkytis  Rep* 

48:1  (!)• 

And  as  the  rule  of  ademptions  has  never  been  carried  fo  far  at 
to  take  in  a  contingent  legacy,  I  muft  decree  for  the  defendant, 
that  the  devife  of  the  200  /•  and  aoo  /.  is  not  a  fatisfadion  of  the 
bond* 

(i)  Weedon  v.  Fellp  tuite  1 25.  notes. 
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Cafe  217-     ThfMay.r  and  Gi^poraikn  of  Torh  vcrfus   Sir  Lioful Pilkin^ 


^^-^.  /^-^'  y^Y^W  May  14,   1742. 

:  ,^..  ./^^>/^^ .  V-^' 

ic.  antciTol.  np>HF  plrini:Ts  ci.nm  the  fole  right  of  fi(hing  in  the 
•*Vcf. -07.  -1      Ouft'\  t^o  ticfendar.t  claims  a  right  likewife;  a  bill 

Whiift  iuit'$  are  ciofs  bill  wcFC  brought,  to  eftablifh  their  fevcral  rights. 

Afpendii'g  iieiTi 

the  plaincifTs  indi£l  the  d^fetidant's  agent  at  the  feflionsy  whtrt  thtj  thtntfdvts  arejudgaf  far  a  bceacl^  «£ 
tfte  y;>ace.  Lortl  IlurtlxiUke  tn.tJc  aji  order  to  rcilrain  the  plaintiftk  from  proceeding  at  the  Uf&aaif  xaU 
ife  liearmg  of  the  caufe,  and  further  order. 

^2^  t/^^r^^f^      While  thefe  fuits  were   depending,  the   plaintiffs  caufcd  the 
/2f^^  /  >*^^*^'**«  •  agent  of  the  defendant  to  be  indicted  at  York  feflions,  where  tfaejr 
■/y^ '      thcmfclvcs  are  judges,  for  a  breach  of  the  peace,  in  fifhing  in 
z     '     ^^  ^heir  liberty. 

^'J'^^'^'^^"^         ^  motion  was  made  on  behalf  of  the   defendant,  to  ftop  the 
9.  ^^^    ^/y.  profecution.  ^ 

'  Lord  Chancellor, 

There  isnorc-  This  court  has  not  originally,  and  ftri£Hy,  any  reftrsumng 
training  power  power  over  criminal  profccutlons  ;  and,  in  this  cafe^  if  thcdc-* 
prof-cutions  in  feudant  had  applied  to  the  Attorney  General,  he  would  har^ 
tliis  court  ti).     granted  a  noli  prof equi. 

The  Attorney  For  when  a  complaint  is  grounded  on  a  civil  right,  forwhic^^ 
framsllwS!  ^"  ^^'^^  of  trefpafs  would  Ue,  the  Attorney  General  of  courO^ 
^iyWtoacrimU    grants  a  noli profequi. 

nal   profecutiony 

where  an  action  of  trefpafs  will  He, 

This  is  a  complaint  merely  for  fifhing  in  the  river,  withcuCT 

any  actual  breach  of  the  peace,  which  tlie  mayor  and  corporatioa 

fay,  is  a  trefpafs  upon  them. 

If  it   could  be    made  appear   at  law,  that  the  plaintiffs  were 

both  judges  and  parties,  it  might  come  out  to  be  coram  nonjudict^ 

but  it  might  be  dilFicult  to  make  out  this. 
PenAente  Ptti  If  aclions  of  trcfpafs  had  been  brought  vi  et  artnisy  this  court 

wo'i!idLvc^ftop-  would  have  flopped  them  •,  but  though  I  cannot  grant  an  injunc- 
pcdanaaionof  tion,  yet  I  may  certainly  make  an  order  upon  the  profccutors  to 
trefpafs  vi  tt      prevent  the  proccedine  on  the  indiftment. 

mrmii  (2).  *  r  o 

f  303  ]         Suppofing  it  was  a  fuit  for  a  right  of  land  where  entries  had 
«»i-         .  .„  .  been  made,  and  the  bill  was  broutrht  to  quiet  the  poffefliont  aod 

>\here  a  bill  i«     r  1         i  i-  •     i-n.  r  r       -li  1  -   t_  • 

brought  to  quiet  •1"^^  that  they  prefer  an  indiament  for  a  forcible  entry,  which  is 
poircfllon,ifafi<r  of  a  doiiblc  natuic,  as  it  partakes  of  a  breach  of  the  peace,  and  it 
prcTriL^iildia^  ^*^^  ^  ^^^'^^  ^^^^^^»  ^'^*5  ^°"''  would  ccrtainly  ftop  the  proceeding* 
mcLtforafo^ci-  upon  fuch  indidmcut. 

blc  tntr)',  th'u 

court  will  ftop  the  proceedings  upon  fuch  inJidlmcnt. 

Where  parties  fubmit  their  right  to  the  court,  they  have  ccr- 
tainly  a  jurifdidlion,  and  may  interpofe. 

(1)  Lord  Mcntague  v.  Dudman,  2  Fef,  396.     (2)  FiJe  i  Eq,  Ah.  l^l,  ft,  6m 

%  TheiefoiV' 


in  fhe  Time  of  Lord  Chancellor  Hardm'xcke.  303 

Tl^'rcfore  I  will  make  an  order  to  reftrain  the  plaintiffs  from  Mayor,  &c.  d 
«toceedlingat  the  feflions,  till  the  hearing  of  the  cauic  and  fur-  Pi^wtcxoM^ 
tlact  oxdcr. 


\ 


Loclwood  and  others  vtr^MZ  Etver^  May  i/\^  I742«  Cafe  2 1 8* 

TH  E  bill  in  this  cafe  was  brought  by  the  plaintifF,  as  re-  The  reprcfenta* 
prefentative  of  Sir  Thomas  Coohe^  to  redeem  the  fum  of  tivc  of  Sir  T.  €• 
ajoo/,  Eaft'hidia  (lock,  transferred  to  Mr.  Ewer  xYic  ift  oi  ^^^^^Jj^^^ 
Aprils  1708,  for  the  fecuring  the  fum  of  2000/.  and  intereft  at  ftock/transfcrrei 
6Lperceat.  Mr,  Ewer  having  executed  a  dcfeafancc,  whereby  he  ^ ^^ ^^^^'^jl*'*? 
obliged  himfclf  to  re-transfer  the  Hock  on  payment  of  tlic  2000/.  fj^^^g^  f^^  ^^^ 
and  intereft  on  the  ad  of  July  following.  ing  aooa/.  jmd 

intereft  at  6/. 
/or  mf.  to  be  rc-traniTcrred  on  payment  of  principal  and  Intereft  the  »d  of  July  following.     Sir  T.  C. 
M  in  I709»  tbe  foa  brought  thia  biU  ia  1729.     L^d  Hardwicku  refufing  to  dura  s  rtdemftivit'dif*^ 
mfdthebUU  ^.     ^, '     ^  ^ 

^xs  Thomas  Cooke  died  in  1709;  his   fon,  the  furvivlng  exc-  ^.  X'^y^/^ ^ 

cntor,  has  brought  this  bill  to  redeem  in  1 7  29  ( i  )•  •>  ^.^ 

.    Lord  Chancellor,  '"^   -.  \, '  ^^ 

This  is  a  very  plain  cafe  for  the  defendant.  PT".  ^-"^r'xT 

In  a  mortgage  of  land,  a  bill  of  foreclofurc  ought  to  be  NofneceflTary  i»    _,/" 

brought,  but  on  a  mortgage  of  ftock  it  is  not  neccflary,  and  ^ringa  bill  of 

•    *!.      r  /I  r       r        -i  t       i  •        r  '        t      foreclofure  oa  % 

therefore  a  Itrong  realon  lor  tlie  mortgagor  s  depanmg  from  the  mortgage  of 
.light  ftock  (a). 

The  admiflion  of  a  co-defendant  to  the  advantage  of  the  Aco-defendimft 
plaintiff,  will  by  no  means  better  the  cafe,  unlefs  the  plaintifF  admiflion  to  the 
bd  entered  into  proof,  by  which  he  would  Infer  fome  other  p^i't^ff;  w^fin^ 
Jb'fld  of  evidence  to  account  for  his  coming  fo  late  to  redeem.         make  hL  fiola 

It  would  be  of  mifchievous  confequcnte  if  I  fhould  decree  a  *»«««'• 
redemption  in  this  cafe,  for  the  bill  would  never  have  been 
brought,  if  the  Eaji-hidia  ftock  had  not  increafcd  in  value,  which 
is  merely  an  accident,  and  could  not  be  forefecn  at  the  time  the 
mortgage  was  made,  and  therefore  is  very  far  from  being  an  in-  r  ^©^  1 
ducement  to  decree  a  redemption.  His  LordQiip  difmifled  the 
bUl. 


(i)  The  length  of  time  in  this  cafe    plaintiffs*   right    of  redemption.      See 
(if  00  intereft  had  been  paid  nor  demand     Aggas  v.  Picknl,  poft.  3  vol.  22c. 
oade)  iiroold,  it  fccm«,  have  barred  the        (2)  So  Tucker  v.  Wilfm^  i  jp.  W,  26|. 


x.t. 
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Cafe  219.  TrodJ  Yer(us  Downs,  May  18,  1742  (i). 

Whatever  wordi  aDAM  Churcher  dcvifed  all  his  farms  and  lands  to  tniftccs 
*^^m"*u^^***  ^"^  ^^^^  affigns,  for  and   during  and  until  his  kinfmcn 

copyhold  lands,  Rogers  and  Bonny  (hould  attain  their  fevcral  ages  of  21,  in  truft 
they  ctn  have  no  that  theydo^  in  the  mean  time,  receive  the  rents  and  profits  for 
effea  if  there  the  ufe  and  benefit  and  towards  the  maintenance  of  ^0^^/ and 
dcr,  for  nothing  Bonny ;  and  after  they  (hould  attain  their  refpeftive  ages  of  21, 
.ctnpafsalegai  then  to  the  faid  Rcgers  and  Bonny  for  their  natural  lives,  without 
^^fl'ar?!?:!^*'  impeachment  of  wafte  ;  and   from  and  after  their  deceafes,  to 

will  pais  It  in  iz-rif*  r    ^        r  »  t    n  i»»  r 

1§w  (1).  the  ufe  of  the  heirs  of  the  faid  Rogers  and  Bonny  for  ever  as  tenants 

in  common,  and  not  as  joint-tenants. 

Part  of  the  premiffes  were  copyhold,  and  the  reft  freclioM ; 
the  teftator  furrendered  the  copyhold  to  the  ufe  of  his  will : 
Bonny  J  one  of  the  devifees,  attained  his  age  of  21,  andbyleafe 
and  relcafeof  the  31ft  oi  May  and  ift  of  June^  1740,  conveyed 
his  moiety  in  the  freehold  lands  to  his  filler  and  her  heirs,  who 
married  the  plaintiff,  and  afterwards  Bonny  devifed  his  copyhold 
lands  in  like  manner,  but  made  no  furrcnder  tlicreof. 

Bonny  is  dead  j  the  queftion  made  in  this  caufe  is,  whether 
the  devifces,  Rogers  and  Bonny^  Ihould  take  as  joini-tenants,  or 
tenants  in  common. 

Lord  Chancellob, 

There  are  two  points  in  refpcft  of  the  copyhold  : 
'  Firji^  Whether  the  devife   in   the   will   of  Adam  Churcher 
amounts  to  a  devife  of  land  in  joint-tenancy,  or  a  tenancy  in 
common  (3), 

Secondly y  If  a  joint-tenancy,  whether  there  has  been  a  fe- 
verance  of  that  joint- tenancy,  before  tlie  death  of  Thomas 
Bonny. 

I  am  of  opinion,  the  truftees  took  nothing  at  all  in  the  inhe- 
ritance but  a  rA^?//^/ interefV.  (4),  till  ceftuyque  /r/£^/ attained  the 
age  of  11,  or  the  furvivor  of  them  attained  that  age. 

The  truft  is  to  apply  the  rents  and  profits  towards  the  main- 
tenance, ^c.  and  on  tlieir  refpeftively  attaining  21,  is  dcvifed 
over.     Therefore  I  am  of  opinion,  if  one  of  them  had  died, 
furviving  the  other,  who  had  not  attained  his  age  of  21,  alltbc 
profits   mult  have  been  applied  to  the  maintenance  of  the  fu^* 
vivor. 
r  305  ]         This  being  the  conftruftiou  of  the  firft  claufe^  will  tliiow  * 
great  deal  of  light  upon  the  fubfequent  claufe. 

{i)  Reg,  Lib.  B.  i-^^i.  fol.  406.  {4)    CordaV%  cafe,    Cro.   Eliz.  3*5* 

{2)  Hawkins  v.  Leigby  ante  I  vol.  388.  Hilchinsw.  Hilcbitis,  2  rern./^O^,  Carter^' 

Allen  v.  Poulian,    I    /V/*    122.     Milbourn  Barnardijion^  \  P.  If^.  505.  509.     /Jfl^^'^ 

V.  Milbourti,  2  Bro,  Cba.  Rep,  64.     Sei^  v.  Dixii-eil^  ante  i  vol.  609.     But  vM^*^ 

vide  Byas  v.  Byas,  2  Vtf,  165,  there  is  an  cxprefs  truft  xoj'eU^  ^e,  tbcj* 

(3)  f.  e.  a  joint- tenancy  or  tenancy  in  the  truft  cannot  be  executed  oolefs  f,^ 

common  dunng  the  lives  of  Bonny  and  truftees  take  the  v/ho\e  legal /ee,    f^^ 

Rogers.  Bagjbaw  v.  Spencer,  fofi.  578.     I  ^9- 


in  the  Tiine  of  Lord  Chancellor  Hakbvicki. 
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As tothc  latter,  I  am  of  opinion  it  is  a  devife  of  a  remainder  Thodd  n 
F  a  legal  eftate,  and  not  of  a  truft,  for  the  truft,  as  I  faid  be-  ^^^»^ 
•re,  was  only  a  chattel  intereft  ;  for  it  is  to  Rogers  and  Bonny^ 
ere  is  a  devife  for  their  natural  Jives,  iifc.  This  being  fo,  con- 
ier  the  intention  of  the  tedat^r ;  his  intention  was  plain  that 
ogtrs  and  Bonny  (hould  be  tenants  for  lives^  and  therefore  adds 
t  words,  without  impeachment  of  nvajlem 

If  that  intention  had  not  been  controuled  by  a  rule  of  law,  they 
id  been  moft  clearly  tenants  for  life,  which  brings  it  very  near 
<,  cafe  of  Tuckerman  verfus  JeffereySy  Eajler  cerm^  6  Ann. 
Ws  Cafes  370.» 

In  I  Co*  Rep,  104.  it  is  laid  down  as  a  rule  of  law.  That 
hen  the  anceftor  by  any  gift  or  conveyance  takes  an  eftate  of 
:ehold,  and  in  the  fame  gift  or  conveyance  an  eftate  is  limited 
ther  mediately  or  immediately  to  his  heirs,  in  fee  or  in  tail, 
at  always,  in  fuch  cafes,  the  heirs  are  words  of  limitation  of 
e  ellate,  and  not  words  of  purchafe,  and  the  words  impeach^ 
mi  ofwajie  are  rejeSed  ( i ). 

But  then  the  queftion  is.  Whether  this  fliall  over-rule  the  plain 
itention  of  the  teftator ;  for  I  have  fhewn  it  was  not  his  intention 
lat  they  (hould  have  the  joint  inheritance. 
Where  the  rule  of  law  will  let  the  intention  take  place,  it  (hall 
ave  its  ciFedl,  vide  Barker  verfus  Giles ^  2  Wms,  283.  before 
ord  Kingy  and  afterwards  in  the  Houfe  of  Lords,  Blijfet  verfus 
'rmivell  and  others ^  3  Lev.  373.  there  by  force  of  the  words  equally 
'  ht  dividedy  it  was  held  a  tenancy  in  common,  and  the  words 
^ger  liver  of  them  rejcfted  (2). 

This  cafe  differs  from  that ;  as  I  am  of  opinion,  upon  the  con- 
nidion  of  the  firft  claufe,  that  the  whole  profits  will  go  and 
arvive  for  the  education  and  m^ntenance  of  the  furvivor  till  21: 
low  ic  would  be  abfurd  to  think  that  the  teftator  would  give  the 
'hole  profits  to  be  applied  for  the  maintenance  of  the  furvivor 
icejluy  que  trufly  and  yet  that  the   moiety,  after  the   furvivor  ^ 

ttained  21,  fliould  go  to  the  heirs  of  the  dcceafcd  cejluy  que 
'•«/. 

But  then  the  freehold  is  fevered  by  Bonnfs  deed  of  conveyance ^    [  306  J 
«d  muft  have  its  effeft. 

But  as  to  the  copyhold  it  is  not  fevered,  for  nothing  can  fever 
^€gal  eftate,  but  what  will  pafs  it  in  lawj  and  her«  has  been 
^  Surrender  of  the  copyhold,  and  whatever  words  there  may  be 
^  Ae  will,  relative  to  the  copyhold,  can  have  no  efFeft  ;  "  and 
\  Acrcfore  I  declare  that  the  defendant  John  Rogers  is  intitled  to 
^c  copyhold  eftate  in  queftion,  by  furvivorfliip  during  his 
^c,  and  to  the  inheritance  of  one  moiety  thereof,  and  I  do  di- 

jHiere  a  man  devifed  his  citate  to  hi«  two  fifters,  Jane  and  Ertxahetbt  during  life, 
*^  to  be  divided  between  them,  and  after  the  deceaic  of  them  to  the  heirs  of  Jane, 
I'^Qrthtld  that  Jane  and  EUxabetb  were  joint- tenants  during  life,  and  tht  fee  to 
'^^^Jane^  but  not  to  take  during  Etixahcb"^  life. 

^0  Fide  ante  249.     Lord  Glenorchy  v.  (2)  Vide  Hazves  v.  Hwxet^  poft,  3  vol. 

'•'^ttr,  Gf.  temp.  T.  II.  18.     Papillon     524,     Pitt  v.   Benyon^   I  Bro,  Cha.  Rep, 
^e,  2  P.  IT.  477.     Bagfiwrn  y,     5S9.     Armftrang  s.Eldridge^  3  J?r«.  Cba. 
^^»  fffi.  570.  576.  Rcf.  215. 

«  rca 


3c>6  CASES  Argued  and  Determined 

Ttovb  ▼.  t^  reft  an  account  to  be  taken  of  the  rents  and  profits  of  the  ftei 
Sktwuu  u  hold  and  copyhold  eftates  of  Jdam  Churcher^  to  the  death  < 
"  Thomas  Bonny ;  and  decree,  that  die  balance  be  divided  ini 
"  two  moitles,  and  that  one  moiety  thereof  be  paid  to  Martk 
**  the  wife  of  the  plaintiff  John  Trodd^  and  executrix  of  her  bi 
**  ther  Thomas  Bonny ;  and  the  other  moiety  to  the  defends 
^*  John  Rogers  \  and  I  alfo  dtreft  an  account  to  be  taken  of  ^ 
**  rents  and  profits  of  the  faid  freehold  eftatc  accrued  fincc  j 
•*  death  of  Thomas  Bonny^  and  decree  that  one  moiety  of  nrl 
"  (haU  be  coming  on  the  account  be  paid  to  the  plaintiffs,  and  th 
^<  the  freehold  eft  ate  be  equally  divided  between  the  plaintifl^  an 
•<  the  defendant  John  Rogers^  and  that  a  commiffiou  doilTuefo 
«<  that  purpofe/\ 


Cafe  220.  Jt^clfon  verfus  BulUr  and  others^  May  24,  174a  (i). 

Mortgagei  were  ^TT^  H  E  bill  was  brought  againft  the  defendant  Butler ^  for  re 
C^ds^ore«We  ^  fufing  to  deliver  deeds,  the  one  a  mortgage,  and  the  othc 
th«  principal  aiid  an  aflignment  of  a.  mortgage,  which  were  put  into  his  hands,  i 
itttcrcft,  who  order  to  receive  the  principal  and  intereft,  and  who  had  abufe 
5Sr  defc^^Mt  ^°  '"s  truft,  by  pawning  them  to  one  Spring  for  1 00  /.  for  whic 
Sprirg  foi  xoo/.  Butler  likewife  gave  a  note  in  liis  own  name  for  the  payment,  ar 
Lord  Hardtuicke  j^qJ^  ^  p^^g  ^\^q  qJ  Sprinfr  to  rcturn  thc  deeds  upon  payment  < 

itldt  that  as  the         .....    ^       ^^      ^.  ,  r        r   i 

pat^rer  mnft,  by  pruicipal  and  mtercit  on  the  100/. 

the  deeds t  appear 

to  have  no  prcperty^  be  could  not  avoid  decreeing  Spring  to  deliver  the  deeds  to  the  pUint'iff,  and  leaot  1 

pavna  to  bis  remedy  at  laxu  aga'mfi  Butler. 

Lord  Ch>nncellor, 
A  bill  here  for         Hie  plaintiff  might  have  had  an  afl:ion  of  trover,  but  then  ! 
the  recovery  of  could  Only  have   damages  for  the    detaining,  but  not  thc  dec 
the  deeds  pro-    thcmfclves,  and  therefore  is  proper  in  brinoine  a  bill  here  for  i 

per}  for  in  an  r  i  •     j       i  ^     '^  *     ° 

iaion  of  trover,  recovery  of  his  deeds. 

the  plaintiff 

could  only  have  damages  for  the  detainer* 

t  307  J        There  feems  to  be  little  or  no  defence  infifted  on  for  the  < 

■y  ^M'-jy  fendant  Butler  \  and   indeed  a  fervant  who  has  plate   under  \ 

f^ffM  t^4tfi^  ^fr        care,  and  who  may  commit  felony  of  that  plate,  as  he  has  neitl 

''  a  general  or  fpecial  property,  might  full  as  well  juftify  the  raid 

a  fum  of  money  foi  his  own  ufe,  by  impofing  it  upon  the  lenc 

as  his  property,  which  is  a  ftronger  cafe  than  the  prcfent, 

plate  may  have  no  mark  upon  it  •,  but  it  is  impoffible  the  defci 

ant  Butler  could  impofe  upon  another,  for  by  the  deeds  themfelv 

he  muft  appear  to  have  no  property  •,  and  even  fuppofing  it  to 

an  attorney,  who  had  deeds  delivered  to  him,  unlefs  there  it 

bill  due  to  him  from  the  perfon  who  delivered  them>  he  earn 

juftify  detaining  them  (2). 

The  defendant  Spring  not  appearing  to  have  a£led  difhonefl 
but  indifcreetly,  was  decreed  to  deliver  the  deeds  to  the  plaint 
but  without  coftsi  and  left  to  his  remedy  at  law  againftthe< 
fendant  5«//^r,  upon  the  note  for  looA 

(1)  Re^.  Ltb.  A.  1 741.  foi.  550.     (a)  yiJe  Grey  v.  Cotkail,  taic  Ii 


in  the  Tknt  of  Lord  Chancellor  Hardwikce.  307 


iV^AfW/wy  VCrfus  Bootb^  before  Lord  Hardnolcie^  died  in  the  cuufe    Cafe  22  f. 
of  Petty  and  Barker ^  Jtme  2,   1742. 

THE  plaintifF,  at  the  requeft  of  Mr.  Booths  lent  him  500/.  J^l  pbintiiT 
upon  a  note  only,  which  he   was  cr.couraged  to  do,  on  no"c,tnairurai^c 
BootP%  a^uringhim  by  letter  he  was  yery  fafe,  for  an  aunt  of  his,  that  an  aunt  hod 
by  her  will,  had  left  him  4000/.  which  the  court  of  Chancery  [^''^Ijj™  ^°^* 
had  decreed  him ;  but  Booth  dying   foon  after,  and  the  repre-  iborTafiLrjandhii 
fcntatiyc  refufing  to  pay  the  500  /.  tlie  bill  was  brought  againft  repreicntatives 
him  for  the  money;  the  defendant  made  it  appear  in  the  caufc,  ^o^^^trSjY  1*^ 
that  the  4000/.   was  not  merely  as  a  pecuniary  legacy,  but  di-  g^cywasdire^tci 
rcftcd  to  be  laid  out  in  land,  and  fettled  npon  Mr.  Booth  m  fee  ;^oi^«i*iJ*Jutin 
andthc  decree  having  purfued  the  will,  Lard  Chancellor  v.- a^^  01  ^l^%y^^^^^f^ 
opinion  to  difmifs  the  bill,  but  faiH,  at  the  fame  time,  it  was  a  Lord  Uard-tlfkht 
very  cruel  cafe,  and  yet  the  plaintiff  can  have  no  relief,  as  it  is  the  P-*^*  '^  '^^^^  f 
cftablifhed  rule  of  the  court,  that  money  devifed  to  be  laid  our  in  Tu?a!mtml^'dt- 
land,  fhall  beconfidered  as  land  (i ),  and  therefore  he  could  not  i.Jui  to  be^UiUi 
breakthrough  it,  notwithilanding  the  particular  hardlhip  of  ihi:;  "^' '•" [^»^ i^  <;'»'- 
calc,  lo  as  to  let  m  a  ample  contradt  creditor  upon  money  fo  ^:ui>.t:ff  can  b^^^ 
derifed.  *«  mtudj^ 

(1)  Fide  Green  v.  Smithy  aiite  I  vol.  572.     Guidot  v.  GuUot,  *>ej}.  3  vol.  254.  and 
Kferences. 


l^rd  George  Beauclerl  verfus  Mifs  Dormer ^  heard  at  Powis  Honfe^     £  3^^  1 
June  17,   1742. 

Cafe  222. 

TH  E  queftion  in  this  caufe  arofe  upon  the  following  will  of  .      ^^  ^ 

General  iCiW,  A^iQ^K  January  1,   1742.  i^)^y  lm^<f D. ^ 

executrix,  and  if  Ae  dies  without  iflue,  then  to  go  to  Lord  George  Bcjude^^  :  D,  leviid  j  fine,  and  ^ 
buffered  a  rccorery  of  the  real  eft^te,  and  iniifts  flic  't\&i  an  abfolute  ri^ht  both  to  ihw*  real  aad  nct(oT\d*^S^ 
•ftateiof  the  teftator,*and  not  obliged  to  account:  Lord  Uardivickc  beldy  tls  ii'^irsfhrt  c>ver  tvas  void     ~'"' 
^^canmi  ht  eonfintdtotbt  de/iudanfs  dying  nuitbcut  iffuc  ttving  at  the  tin j  cf  bar  dcce^ije^  and  JUmlQai 

"  Mifs  Dormer  I  make  my   fole  heir  and   executrix  ;  if  fl.c  "^     .  . 

**  dies  without  iflue,  then  to   go  to  Lord  George  BeaucU'rh\  he     A^'^^*^^  ' 
?  to  pay  Lady  Diana  Beauclerh   5000/.  to  Betty  Gihbs  and  lieri>  /^L^i.-^  *y//.  J 
**  grandaughter  100/.  «ach,  and  Mifs  Dormer  to  keep  the  old^      '    y  A 

*'  woman;  he  then   gives  all  his  cloaths   to   one    fervant ;  ^iy&i^'y^.^*'/)^ 
'*  iorfes  to  another ;  and  pecuniary  legacies  to  all  the  reft ;  and"    '^' y^ 


(i)  Vide   Boucher  v.   Antram^   2  Cha.  torney  Grncrtil  v.  Iltui,   i  B>^.   Cba,  Rep^  r^^ 

^^.  65.  Seale  v.  Seali^   l    P.  /T.   290.  170.  Bi^ge  w  Lerjky,   1  Bro.   Cba.   Rep//'' 

'^m.zFreem,  287.  Dod  v.   Dickh/on,  8  188,  (rioter  y/.  Stmilj.f^  2  Bro,  Cha.  Rr->.     ^* 

^*«.  451.  //•   25.  1-vie  V,    Iv'ttt  ante  l  33.   R'binjott  v.    bit7.bcibt».ty   2  Bro.  Cha,      — 

'^^1.429.  Traffordv,  Bohem^  poll.  3  vol.  Rep.  123.    Bocten  v.    Jrat/cn,  urmb.    398, 

♦^9.  BuUfrfieldy.  Butter/i-ld,  I  Vef,  133.  Everijl  v.  6V//,  /-'./  jun.  23d.  HJc  etiam 


-7  ^> 
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*  S4«   Stafferd  v.    Buckley ,  2    Fef.    170.     HoJg/'on  y.  Bi'jfr  ,  ante  %i^,  note  1.  yc^ 

^  %\.  Garth  v.  Bald^win,  z  Fef.  6+6.  At-  J\^ 


30 S  CASES  Argued  and  Determiiied 

Bbauciiik    €i  fijc  will  was   figncd  by  him,  iri  the  prefcncc  of  three  wit* 
'•^-"     "ncffei," 

The  bill  is  brought  in  ord«r  to  have  an  inventory  from  th# 
defendant  upon  oath,  of  all  the  perfonal  eftatc  of  iTiri,  and  that 
the  plaintiff's  intereft  in  the  perfonal  eftate  may  be  eftabliflied  by 
a  decree  of  this  court,  and  that  the  inventory  may  remain  as  an 
evidence  of  the  perfonal  eftate,  in  cafe  the  contingency  Ihoakti 
happen,  on  which  the  plaintiff  becomes  intitled. 

The  defendant  has  levied  a  fine,  and  fuSered  a  recovery  o^ 
the  real  eftate,  and  infifts  that  (he  has  an  abfolute  right  bom  ^ 
the  real  and  perfonal  eftates,  and  that  (he  is  not  obliged  to  a^; 
count. 

Mr,    Noel,  for  the   plaintiff,  cited  Donne  vcrfus  Ainrjfir^ 
heard  tfje  22d  of  Odfober^   J734>  ^*^^  mentioned  in  Sabbarton  verfiu 
Sahbartonj  Stanley  verfus  Lee^  2  P.  Wm&,  686.     Aikinfin  vtrfui 
Hutchinfon^  3  P.  IVms.  258.     Forth  verfus  Chapman^  i  P.  Wm, 
663.    Sabbarton  verfus  Sabbarton ^  Cajes  in  the  time  of  LordTalht^ 

Mr.  Clarky  of  the  fame  fide,  cited  i  Leon^  285,  Lee*s  cnft^ 
Higgins  verfus  Dnvler^  1  P.  Wms*  98. 

What  was  chiefly  infifted  on  by  the  counfel  for  the  plaintiff, 
was  the  intention  of  the  teftator,  that  if  the  defendant  died  with- 
out ilVue  living  at  her  death,  that  then  Lord  George  fhould  take 
fubjeft  to  the  payment  of  the  5000/.  toLadyjD;V?«^»  BeaucUrk.  • 
L  3^  ]        Lord  Chancellor, 

There  is  no  doubt  as  to  the  intention  *,  but  then  the  queftion 
will  be,  whether  the  dying  without  iffue  is  to  be  rcftrained  to  the 
time  of  her  deaths  or  at  any  time  indefinitely. 

Mr.  Murrny^  of  the  fame  fide,  cited  cafes  to  fliew  that  the 
vulgar  meaning  of  the  words,  dying  without  iffue,  ivhich  is  leav' 
ingno  iffue  at  the  time  of  the  deaths  has  always  been  regarded  bjf 
the  court.  Nichols  verfus  Hooper^  i  P.  Wms.  198,  Pinhtrj 
verfus  Elkin,  2  Fern.  758.  Target  verfus  Gaunt ^  i  P.  Wms. 
432.  IVhitinore  verfus  JVeldj  1  Vern.  326.  2  Vent.  367.  2  Cb* 
Ca»  167.     Bellafis  ycr{\is  Uthnvatt,   1  Tracy  jAkyns  426 • 

Mr.  Attorney  General,  for  the  defendant,  infifted,  that  the 
whole  real  and  perfonal  eftate  is  given  to  Mifs  Dormer^  till  there 
is  a  failure  of  iffue  generally,  and  if  it  had  ftood  fingly  upon 
the  word  fole  heir  and  executrix,  there  can  be  no  doubt,  but 
Mifs  Dormer  would  have  been  intitled  to  the  abfolute  property 
in  both. 

He  cited  cafes  that  were  fubfequent  to  thofe  mentioned  for  the 
plaintiff. 

Gr^^w  verfus  Rodd^  June  21,  1729(1),  before  Lord  C3ian- 
celler  King  :  The  teftator  there  diredled  his  whole  perfonal  eftate 
fliould  be  turned  into  money,  and  placed  out  at  intereft,  in  tlie 
firft  place,  to  the  ufe  of  his  fifter  Mary ;  and  in  cafe  his  fifter 
died  without  iffue,  then  my  will  and  meaning  is  that  the  money 
directed  to  be  put  out  to  intereft,  (hall  be  divided  between  my. 

(i)  Fitz.  Gibb.  68.  S.  C. 


fin  the  Time  of  Lord  Chancellor  Hardwicke.  30^ 

y  Other  fiftcrs,  Terr/a  and  Frances,  after  the  death  of  my  fifter  ^'p^^J,'"]^ 

iry  afore  faid* 

Sir  Jo/eph  Jehyll  held  the  bcqucft  over  to  be  too  remote,  and 

treforc  a  void  limitation. 

MilwarJ  YCT^ns  Milward,  February  I,  1 734,  before  the  fame 

after  of  the  Rolls. 

One  MilwardvciTiAt  a  nuncupative  will,  direfiing,  that  all  his 

ortgages  and  debts  fhould   go  to  his  fons  John  and  Samuel^ 

lying  100/.  each  i  and  in  cafe  either  of  them  fhall  die  with- 

at  iffue,  his  pan  thereof  (hall  go  to  my  wife,  and  my  two  othe 

)ns. 

His  Honor  was  of  opinion,  in  the  firft  place,  that  this  was 

tenancy  in  common,  and  not  a  joint-tenancy;  and,  in  the 
icxt  place,  that  the  limitation  to  tlie  wife,  and  other  fons,  was 
00  remote,  and  therefore  void. 

Mr.  Bro^un,  on   the  fame   fide,  cited  Richards  verfus  Lady   r  <50i   1 
^hergavennyy  2  Vtrn.    324.     Clare  verfus   Claris  Cafes  in  Chan. 
n  the  time  cf  Lord  Talbot^  2 1 .  in  order  to  fliew  that  this  limita- 
ion  is  to  the  defendant's  ilTue  generr.lly,  and  the  remainder  co 
Lord  George^  confoqaently  void,  as  being  too  remote. 

As  to  the  current  of  cafes  upon  this  head,  the  former,  ho 
aid,  went  too  far  one  way,  and  of  late  quite  the  contrary,  but 
here  is  not  one  of  the  modern  cafes,  where  there  are  not  fomc 
*^ords  which  Ihew  the  intention  of  the  teftator,  that  the  firft 
ikr  (hould  only  have  an  eftate  for  life,  and  therefore  qualified 
ic  general  cdate,  which  the  words  would  otlierwife  have  given.  • 
!^?  and  H^lndhnm^   1  Sid,  450. 

Mr.  Ordy  for  the  defendant,  faid,  all  the  cafes  cited  for  the 
laintiff  arc  trufts,  in  which  the  court  lay  hold  of  any  minute  cir- 
ttmftancc  to  fupport  the  intention. 

It  is  allowed,  on  all  hands,  the  teftator  intended  Mifs  Dor^ 
^  (hould  have  an  cftate-tail  in  the  real  eftate,  and  unlefs  it  is 
Ifcwife  conftrued  to  give  her  an  eftate-tail  in  the  perfonal,  the 
^ds  will  be  inconfiftcnt,  and  have  two  dificrent  meanings^ 
U  the  conftruftion  we  contend  for,  gives  the  words  an  uni- 
'fm  and  confiftent  meaning. 

Mr.  Noelf  in  reply,  faid  he  did  not  apprehend  that  one  ge- 
italjrule  is  to  be  laid  down  in  thefe  cafes,  but  the  court  will,  in 
ch  particular  cafe,  put  fuch  conftru£lion  as  will  beft  fuit  with 
€  tcftator's  intention. 

That  there  are  circumftances  here  which  (hew  the  intention  of 
c  teftator  was  to  confine  the  bequeft  to  Lord  George  Beat/clerk, 
Km  Mifs  Dormer's  leaving  no  ifiue  at  the  time  of  her  death,  and 
id  the  grcateft  ftrefs  upon  the  word  ihen^  ifjbe  dies  without  ijfue^ 
Qi  to  go  ^c.  as  referring  to  a  dying  without  ifTue,  at  the  time  of 
srdeadu 

It  does  not  follow,  if  the  court  (hould  be  of  opinion  the  tef- 
ix  has  ufed  fuch  words  with  regard  to  the  real  eftate,  as  will 
ltakeefie£t  according  to  his  intendon,  becaufe  repugnant  to  a 
le  of  law>  that  therefore  his  intention  (hall  not  prevail  with  re* 
nl  to  the  perfonal  eftate. 
fT^ML.  n*  tr  Lord 


3  to  CASES  Argued  and  Determined    . 

BiAwcLiiit.       Lord  Chancellor, 

V.  DoftMSR.         There  are  a  great  variety  of  cafes  upon  the  head  on  whicli 
arifesy  of  contingent  limitations  upon   perfonal  cftate,  an 
fhey  have  grown  up  to  a  very  large  number,  they  hayc  adm 
of  many  niceties,  and  different  determinations. 
[311]  Thcjirft  queftion  is,  Whether  there  is  any  particular  ciri 

fiance  in  this  cafo  that  can  confine  the  words  to  a  dying  vji 
ijfue  at  the  time  of  Mifs  Dormer* s  death  \  the  cafes  which 
been  cited  are  mod  properly  applicable  to  this  queftion* 

I  am  of  opinion,  that  though  there  are  fome  words  which 
this  way,  yet,  in  point  of  law,  they  will  not  admit  of  tliis 
ftruclion. 
*rhen^  m  the  The  word  theti^  indeed,  firil  occurred  to  me,  but  I  do  n( 

grammatical  collcft  any  cafc  that  has  turned  upon  this  word  merely,  for 
Terbofdmcjbut  1^  the  grammatical  fenfe,  is  an  adverb  of  time  ( i),  but  in  li 
in  lim:u:i«ns,  a  tions  of  eftatcs,  and  framing  contingencies,  it  is  a  word  of  1 
word  of  refer-     ^j^^^    g^d  relates  to  the  determination  of  the  (irft  limitation  i 

encc,  and  relates     ^  1  1  .•  •/•      /    \ 

to  the  derermi-   eilate  whcrc  thc  contmgcncy  arifes  ( z]« 

nation  of  tlie 

firft  liffliution  in  the  eftate. 

In  the  cafe  of  Pinbury  verfus  Elkin^  the  words  were,  i 
Ihall  die  without  iflue  by  the  faid  teftator,  then  after  her  dc 
80/.  (hall  remain  to  the  tcflator's  brother. 

Lord  Macclesfield  did  not  lay  any  ftrefs  upon  the  word 
but  conftrued  the  words  after  her  deceafe^  in  the  fame  mannc 
if  it  had  been  at  her  deceafe,  and  fo  relative  to  the  death  c 
party. 

And  if  the  court  here  was  to  lay  any  ftrefs  upon  the  word 
it  would  be  going  a  great  deal  too  far,  for  it  is  too  ambiguc 
be  taken  as  an  adverb  of  time,  and  therefore  in  this  cafe  do< 
afcertain  the  point  of  time,  but  is  merely  relative  to  the  det 
nation  of  the  limitation  to  Mifs  Dormer^  and  the  contingi 
taking  place. 

With  icgard  to  Lady  Diana  BeauclerV%  50CO/.  fomc 
plaufible  might  be  faid,  if  this  was  to  be  conftrued  as  n 
perfonal  to  her,  and  by  way  of  provifion  as  a  portion,  an 
toarife  unlefs  Lady  Diana  furvived  Mifs  Dormer^  for  thti 
dtedt  a  ftrong  argument  might  be  drawn  from  thence  to 
the  tcilator's  meaning  was  to  confine  the  dying  without  if 
Mifs  Dormer  to  the  time  of  her  death. 

But  this  being  annexed  by  way  of  condition  to  thc  de^ 
Lord  George^  makes  it  a  veftcd  legacy  and  tranfmiffiblc,  tl 
not  payable  till  a  future  time,  which  takes  away  all  the  argi 
that  might  be  raifed  from  its  being  perfonal  to  her  only, 
death  before  the  contingency  happens,  will  not  defeat  the  *lc 
and  fo  Uid  down  in  the  cafe  of  King  and  Withers^  Cafes  in 
in  the  litne  of  Lord  Talbot ^  117. 

(i)  See  Pinhurj  V.  Elkin^    t  P.  W.         (2)  So  Bigge  v.  BenJUy^   i    J?f, 
^65*  ^^h    19^*      Benyon  v.  Maddfw^ 

Cba^  Rep,  75.  77, 


In  the  Time  of  Lord  C3iancenor  Ha^dwicks.  3  r  a 

;  much  as  to  the  words  of  limitation  and  condition  an-   Biawclxik 

ir.  DOKMIK. 

Chancellor  then  a(ked  the  counfcl,  wlio  they  underftood 
(d  woman  in  this  nmll  \  and  they  agreed  on  both  fides  that 
be  B€ttj  Gibbty  mentioned  in  the  preceding  words ;  then 
I  take  the  5000/.  to  be  the  only  contingent  legacy  :  but 
the  old  woman  had  been  to  arife  upon  the  fame  contin- 
[  fliould  have  thought  the  words,  Mifs  Dormer  to  keep  the 
m  during  her  life,  would  have  fliewn  very  plainly  that  the 
\  intention  was,  that  this  legacy  and  the  preceding  ones 
ikc  place  at  Mi&  Dormer^s  death ;  but  now  I  muft  con- 
looA  to  Betty  Gibbs  zs  :i  legacy  payable  immediately, 
I  neceffarily  have  the  fame  conftruclion  with  the  legacies 
)W  :  videlicet  J  to  one  fervant  his  wearing  apparel,  and  to 
Ins  horfes,  which  it  would  be  abfurd  to  fay,  muft  wait 
\\  of  the  defendant. 

econd  queftion  is,  Whether  a  limitation  over  of  perfonal 
cer  the  death  of  the  fiift  taker  withouc  iffue,  generally, 
1  limitation. 

been  allowed  that  if  taken  fo  as  to  conclude  iflue  in  in'  A  limltatioB 
then  the  limitation  over  is  void  as  to  real  (i),  but  a  dif-  Xte^aft^cr'u^ 
lins  been  attempted  as  to   perfonal  chattels  ;  this  is  the  death  of  the  firft 
:  time  where  it  has  been  contended  that  a  limitation  over  Jaj^cr  without  ^ 
^nal  thing,  is  to  receive  fuch  a  conftrufkion  by  the  court  Joidl^*"®"^^^** 
;in  a  dying  without  iffue  at  the  death  of  the  party,  not- 
diiig  there  are  no  words  in  the  will  that  indicate  this  to 
flator's  intention. 

irft  cafe  of  executory  dcvifes  was  Matthew  Manning's,  8 
afterwards  came  Latnpefs  cafe,  10  Co.  46.  b.  and  feveral 
'hich  were  all  on  terms  for  years,  and  partook  of  the 
but  the  Judges  had  no  notion  of  extending  it  to  a  per- 

lext  WAS  the  Duke  of  Norfolk^%  cafe,  Sele^  Caf,  in  Ch. 
•  Lord  Nottingham's  firft  argument  upon  a  contingent 
n  of  a  pcrfonaliy. 

s  of  equity  have  gone  further  ftill,  and  have  admitted  Courtf  of  cquitjp 
ke  limitations   in  perfonal,  as  in  chattels  real  •,  but  then  ^^^!  ^'^^  ^^ 
c  declared  at  the  fame  time  that  they  will  carry  the  limi-  p.'^fonarchat- 
f  a  perfonal  chattel^  or  truft  of  it,  no  further  than  the  tci,  or  truii  of 
iuive   done  in   a  cafe  of  legal  limitations  of  terms  for  "'  no  further 

^^  °  than  the  Judges 

hare  done  in  the 
cafe  of  legal  limitations  of  terms  for  y«ars. 

J/f  rcrfus  Hutchtnfon  Is  plainly  different  from  this,  though 
riff's  counfcl  infift  the  laft  contingency  in  that  c;ife  is  ex- 
»  generally  as  the  contingency  in  tne  prefent ;  and  taking 
iglc  independent  fcntencc,  it  rs  an  authority ;  but  the 
lit  be  coupled  together,  and  then  the  words,  if  both  die 

(i)  Fldt  Fearnt  Ex:  Dev,  322. 

U  2  nL'ithQut 


313  CASES  Argued  *nd  Dctcrmmei 

BxAocLxir    ^vlthout  iffucy  muftic  conllrued  in  the  fame  manner  as  the  < 
T.  Do*M£i.    j.^j  couRrucd  the  former  clauf.,* 

StanJiy  verfiis  Lerg/j  2  P.  Wfns*  636.  has  been  cited. 
I  caunot  thi:ik  this  an  audiortty,  becaufe  the  queftion  < 
arofe  upon  a  limitation  to  the  fons  or  daughters  of  the  firft  t 
which  never  took  efiedl,  as  there  was  no  iiTue  at  ali. 
Afwrdingtii  Ks  to  Forth  and  Cht^man^  I  was  counfel  in  it  myfe]f>  ai 

^uki%  note  of  ^^  '^^^^  '  ^*^^  upon  thc  back  of  my  brief,  it  appears  that 
Forth  and  Cha^  Mucdifsfeld  laid  a  good  deal  of  weight  upon  the  particular 
^Sf^heli  Sit  ^^"S  °^  ^^^*  ^'^^*  *^  «^^'^er  of  his  nephews  fyUIiam  or  « 
th^word^  luve  fliould  depart  this  life,  and  leave  no  iflue  of  their  refp< 
» j^r,  muXk  re-  bouies  s  chefc  words,  he  Hiid,  mud  relate  to  thc  time  of 
l?*!^  d'cathT^of  d^-^^»  ^^^  '^  would  be  a  forced  conftrudion  to  have  cyitcni^ 
the  teftatur'i  two  to  a  dyiug  without  iilue  generally* 

jiepbews    fPli- 

fUm  MJkd  ^yalter,  and  could  not  be  extended  to  a  dying  without  lAue  gencnlly« 

Tlie  deternunation  of  the  cafe  of  Pinhury  vcrfiis  Elkbj  t\ 
as  I  faid  before,  u^on  the  latter  words,  nfier  her  deceafe^  ^ 
were  conftrucd  in  the  fame  fenfc  as  at  cr  immediately  aitcr  \ 
ceafe, 

la  Nichols  Kcrfws  Hcoper^  I  P.  Tf^ms.  1 08,  thc  words  v« 
^  paid  'withirtftx  months  after  tk:  death  of  the  fi:rvivDr  cf  tl 
ntotber  af:d fen^  which  confine  it  clearly  to  his  dying  withoii 
at  the  tinit:  of  his  death,  and  thcicfore  does  not  come  up 
prcfcnt  caic. 

The  general  argument  that  the  fenfe  of  the  words  dying 
^ttt  ijjiie^  mud,  according  to  thc  common  parlance,  mean  \v 
iflue  at  thc  time  of  his  death,  is  only  taken  in  as  an  auxiii; 
arguing  thefe  fort  of  cafes  ;  and  I  do  not  know  one  in 
where  the  determination  h.is  turned  fmgly  upon  this  par; 
point. 

In  the  cafe  of  Kelly  verfus  Rofe^  l)cfore  the  commit 
council  1723,  I  cited  the  cafe  of  Target  verfus  Gaunt ^  i 
i:imc  purpofe  as  the  counfel  for  the  plaintiff  do  now.  Bi 
Mcjler  cf  the  Rolls  faid,  dying  without  ifjiie  there  is  meant  fuel 
as  the  fird  taker  might  have  appointeil,  which  mull  be  int« 
iflue  then  living. 
r  214  1  t)n  the  part  of  the  defendant  feveral  cafes  have  been 
two  of  them  in  point. 

MilKvnrd  verfus  Mi/ward  indeed  has  Icfs  weight,  becaufe 
is  not  an  exaft  account  of  it ;  but  Green  verfus  Red  is  a  • 
authority  in  point :  I  was  counfel  in  it,  and  took  notes  upc 
brief  of  what  the  court  faid  there.  Lord  Chancellor  JB/ij 
yercd  his  opinion,  that  thc  main  quelUon  in  thc  caufc 
whether  there  were  words  in  the  will,  to  tie  up  the  mcani 
a  dying  without  ifiue  living  at  thc  time  of  her  death  5  ^ 
flicws  very  plainly  that  he  thought  tlierc  could  be  no  fouw 

♦  jitk'wfon  verfus  Uutctinfofi^  3  H^ms,  2 5 J.  Devife  ofa  4enn  to  A.  for  Hfc,  1 
dcr  to  thc  children  A*  Jkflll lewoe  at  his  deaths  and  if  the  children  oi  A,  die 
lli'ue^  then  to  B,  The  children  of  A,  die  without  leaving  any  iflue  living  aKC 
tf  their  dca±.    Lord  ChanccUur  Taiba  \jeXi  thii  a  good  deviie  over  u>  B. 


in  t&e  Hme  of  Lord  Chancellor  Hardwicke.  314. 

fbrfucha  re(tridion«  unlds  it  was  warranted  by  the  words  of   Beauclmic 

There  arc  fereral  other  cafes  which  might  be  cited^  particu- 
larly the  Attorney  General  \i\  behalf  of  the  Goldfmiths'  company  of 
Lendjtif  vcrfus  Hall^  before  Lord  Chancellor  Kingy  Trin,  5  Gea^ 
2.  affifted  by  Sir  Jo/eph  Jehyll  and  Lord  Chief  Baron  Reynolds. 
Fide  FhstgiUon^j  Rep.  314,  321,  and  Fin.  Abr.  tit.  Devife^  p. 
103.  //.  50. 

But  I  am  of  opinion  that  none  of  the  authorities  come  up  to  ^j^     . 
fupport  this  point,  contended  for  by  the  pIr.iniifF's  counfel,  that  thprky  can  be 
ex  vi  terminiy  as  this  is  a  limitation  of  perfonal  eftate^  it  fltall  be  produced  whem 
confined  to  a  dying  without  xflue  living  at  the  time  of  the  death  pf  J^^^^jt^^^^ 

the  firft  taker  (  l) .       ^^^  '^  ,  ^  of  perfonal  eftate 

fhall  be  con/ined 
to  a  dying  without  iflue  living  at  the  death  oithtfrfi  taUr, 


It  would  be  of  very  rmfchievous  confequence,  and  introduce  1^ the  court 
great  confufion,  if  the  court  Ihould  admit  of  a  diiUnAion  between  adiftinabn  be- 
chattels  perfonal  and  chattels  real  (a)*  tween  chattels 

real  and  perfonal*  it  would  introduce  confudoa. 

The  third  quedion  is,  in  what  latitude  and  extent  to  confider 
this  devife. 

By  calling  Mifs  Dormer  his  fole  heir,  he  gives  her  the  whok 

'  real  cftate :  and  according  to  tlie  opinion  of  Lord  Hale^  in  King 

againll  Melling  (3),  "a  devife  to  ;».  man,  and  if  be  dies  without 

ijuey  is  always  conftrued  to  make  an  entail ;  and  if  the  devife 

••  be  to  i?.  and  the  ilTue  of  his  body,  having  no  iffiie  at  tliat  time, 

"  it  would  an  eftate-tail ;  for  the  law  will  carry  over  the  word 

*  ijfue^  not  only  to  his  immediate  iiTue,  but  to  all  that  fliall  de- 

*  (cend  from  him/* 
"  The  word  ijfue^  fa  id  Lord  Hale^  is  nomen  colleElivumy  and 

*  takes  in  the  whole  generation  ex  vi  termini ;  and  in  all  afts  of 

*  parliament  exitus  is  as  comprehenGve  as  heirs  of  the  body  (4), 

*  for  wlicre  it  fpeaks  of  the  alienation   of  the  donee,  it  is  faid 

*  quo  minus  ad  exituvt  remaneat.**  By  appointing  her  executrix 
Ififs  Dvmer  is  equally  iutitled  to  the  perfonal,  as  there  is  no 
legacy  left  to  her. 

What  it  is  under  this  will  that  is  to  qo  to  Lord  George  Beau*      f  31 "   1 
cferi,  whether  one   eftate  only,  or  both,  is  very  uncertain ;  to 
•oply  the  words  to  perfonal  eltate,  which   whether  the  teftator 
kmfdf  has  applied  them  to,  non  conjlat^  would  be  going  to  far. 

Indeed)  the  obfervation  arifing  from  the  condition  annexed,  he 
topay  5000 /•  ^c.  is  very  material  to  fhcw  it  muft  extend  to 

(1)  So  Saltern  v.   SaheiTi,  poft,   376.  (2)    See  Attorney   General  v.   Betyley^ 

jbiftrdv.  Buiiinf*  2  Vrf,  i8l.      Attorney  2  Bro.  Cba,  Rep.  558.      Sid  contra  Forth 

^JSgmral  v.   Hnd,    i  Bro,  Cba.  Rep,  170.  v.  Chapman,    i   P.   IK  665.     PleysAl  v. 

Mlgf^iv.  Ben/ley,    I    Bi^.   Cha.  Rfp.   188.  Fhydell^     I    P,    W.    750.       Stafford    v. 

iikver  v.  Strothojf^  2  Bro.  Cha,  Rep.   33.  Buckhy,  2  Fef.   I  So. 
^Gltf»«  Kicb^lh  y .  Hooper,   I  P,  fF.  igg.  (3)    l    Feat.    214,    225.    S.    C.    zude 

'fmrgit  V.  Gauntt  1  /*.  ^.  43 2«     Pinhury  Bamfitld  v.  Po>ham^   1    Cox's  P,  Jf".  54. 

'".  SlJtitif    I    P.    fT,  56c.      Pkjdcll  v.  and  notes. 
'geUi»  i  P.  IK  748.   ^  (4)  Poji.  58a. 
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BiAucLiKc  both;  and  then  fuppofingthc  real  eftatc  had  not  been  ban 
T.  PoftMXK.  and  Mifs  Dormrr  hzd  died,  leaving  Lord  G^^^^^p  the  5000  i 
would  have  been  a  charge  upon  the  real,  as  well  as  the  perfo< 
Upon  the  whole,  I  do  not  think  the  conftrudion  conten 
for  on  the  behalf  of  the  plaintiff,  is  fupported  by  any  cafe  wl 
ever  5  and  therefore,  as  the  words  of  this  will  are  general, ; 
tinreftrained,  the  limitation  over  muft  be  void,  and  cannot 
confined  to  the  defendant's  dying  without  iflue  living  at  the  ti 
of  her  deceafe,  and  therefore  the  plaintiflF's  bill  in  tlmcaufeii 
be  difmified. 


afe  223.  Exparfe  fFhi(fie/d,  June  ijj   1742(1). 


Thf  court,  upon  \7[7"^^  ^^'^  petition  was  formerly  heard,  I  had  a  dc 
«x^arf<applica.  W  whether  the  court  could,  upon  ex  parte  applicatii 
tions,  may  allow  allow  a  maintenance  for  an  infant,  where  no  caufe  is  depend 
S!"inf«trwhe«  f<^r  it  is  at  the  peril  of  a  guardian  in  focage,  what  he  apj 
no  caufe  is  de-  for  maintenance,  and  he  will  be  allowed  according  to  the 
pending.   It  is  d-gtion  he  has  ufcd.  and  therefore  I  diredlcd  it  to  (land  ova 

at  the  peril  of  a  , 

guardian  in  fo-    precedents. 

cage,  what  he 

^plies  for  i^nteiiance. 

^-*'*^     jj   rT"/.        '^^^  ^^^^  ^^"  ^^^^  ^'^^  ^^»  *"  ^^^^^  which  came  befon 

^Jfyi"-"^'    /^'    htc  Majer  of  the   Roils,  Sir  Jo/epA    Jekyll,  July   26,   1731 

jo  AC^^yp^^^^  Odely  a  petition  for  a  guardian,  maintenance,  and  a  rcce 

^js^^'^^^    ^^/^^^  there  was  no  caufe  depending  before  the  court,  and  ye 

/  /0y9^^*^"^/     court  direded  according  to  the  prayer  of  the  petition. 

— . — '  This  order  fccms  to  go  too  far  in  appointing  a  receiver. 

Thecourthaj  Foff  fuppofing  the  court,  as  a  pioper  incident  for  a  guar, 

notajurifdiaion  fliould  dircft  a  Mafter  to  fee  what  is  neceflary  for  maintcn: 
Mi*vc7' unieft  a  7^^  ^^  Q-owxx,  has  not  a  jurifdidion  to  appoint  a  receiver,  u 
caufe  be  depend-  a  caufe  was  depending  (2) ;  the  cafe  of  ideots  and  lunatick 
ing.  The  jurif-  been  infilled  on  as  a  fimilar  cafe,  bwt  the  jurifdidion  whicl 
exfrcjes \%IT^  ^ouit  exercifes  with  refpeft  to  them,  is*  a  particular  one, 
ideots  and  lum-  therefore  not  like  tlie  prefent. 

ticks,  is  a  parti- 
cular one. 

r  216  1  '^^^  fecond  precedent  was  on  Augvji  14,  1734,  ex  parte  t 

before  Sir  Jofcph  Jeiyll,  it  was  a  petition  to  appoint  a  guai 
and  for  maintenance,  and  theccuit  direfted  accordingly. 

I  have  been  looking  into  cafes,  and  find  one  in  point, 
Tcnham  verfuj  Barret  (3)*,  there  was  a  petition  to  Lord  Ati 
fcid  in  December  1723,  and  afterwards  went  upon  an  appc 
the  Houfe  of  Lords,  April  16,  1724,  there  Lady  Tef:bam 
mother  of  the  infant,  was  a  pnpiil ;  the  young  gentlemai 
intitled  to  two  great  eftates,  and  to  a  barony  in  fee,  and  thci 

(0  -^Cft-  ^^^*  ^^  '74'-  ^^^'  39'"  ^^^dt  tinned  by  r.ord /^tf^^wri^  wcrt cjrai 

^x  parte  Thomas^  Jmb.  146.     Ex  parte  with  liic  Rcgi tier's  book. 
Kert,   3    BrB.   Cha.   Ca,   80.      Ex  parte  (2)  Jnoft^  ante  1  vol.  489. 

Salter,  3  Bro,  Cba.  Rtp.   5C0.  in  which  (j)  2  Bro,  P.  C.  539. 

InJk  cafe  all  the  auihoriiici  here  mea* 


in  the  Time  of  Lord  Chancellor  Hardwicke.  %i6 

Incumbent  upon /he  court  to  take  care  of  his  education,  that  he  ^*  ^^' 
might  be  brought  up  a  proteftant.  hitj iilb. 

The  grandfather  of  the  infant  was  named  by  the  court,  but 
being  very  old,  and  refufing  to  accept  of  it,  Mr.  Serjeant  Baynes 
as  recommended  by  him,  was  appointed  guardian  ;  and  it  was 
further  direded,  that  a  Matter  fliould  examine  what  Lady  Tenham 
would  allow  for  maintenance,  and  whether  her  offer  would  be 
fultable  to  his  rank  ;  (he  appealed  from  this  order  to  the  Houfe 
of  Lords,  and  infifted  upon  the  guardianfhip ;  after  long  debate, 
thty  confirmed  Lord  Macclesfield^ z  order,  except  with  this  va- 
riation, that,  inftead  of  Serjeant  Baynes  being  guardian,  the 
grandfather  ihould  be  appointed,  becaufe  a  ftranger  was  not  fo 
ptoper  to  be  trufted  with  it :  It  came  before  the  Houfe  of  Lords 
lik"\vifc  upon  the  order  made  on  the  Matter's  report,  where  he 
had  reported  '200  /.  per  ann,  as  proper  for  maintenance ;  and 
the  Lords  confirmed  Lord  Macclesfield's  order  in  this  refpeft 
likcwifc. 

So  here  is  a  precedent  in  point,  where  maintenance  has  been 
allowed  upon  the  authority  of  Lord  Macclesfield  and  the  Houfe  of 
Lords,  notwiihttanding  there  was  no  caufe  depending. 

There  may  be  a  great  convenience  in  applications  of  this  kind,  tj^^  ^onTcni- 
becaufc  it  may  be  a  fort  of  check  upon  infants,  with  regard  to  encc  in  thcfc 
their  behaviour,  and  it  may  be  an  inducement  to   pcrfons  of  wi*»tions  is, 
worth  to  accept  of  the  guardianfhip,  when  they  have  the  fane-  to  pcrfbn"™** 
tion  of  this  court  for  any  thing  they  do  on  account  of  mainte-  worth  to  accept 
nance,  which  otherwifc  would  be  at  their  own  peril ;  and  like-  ^/^^  hc^^Ae' 
wife  of  ufe  in  faving  tlie  expcnce  of  a  fuit  to  an  infant's  ettate.       have  the  cZaioa 

of  this  court  for 
crcry  thing  they  do  oa  account  of  maintenaacc* 


Woodcrafi  vcxdis  Kinajloft,  June  21 ,   1742.  [  3^7  ] 

Cafe  224* 

A  Motion  vras  made  at  the  laft  feal  to  quafli  or  fuperfede  a  where  the  tenor 
writ  of  certiorari f  which    iflued  out  of  this  court,  to  re-  of  a  record,  in- 
inove  a  plaint  of  replevin  in  the  mayor's  court  of  the   city   of  ^^jifit/cif  ^u  " 

Lmdoflm  removed  by  cer^ 

tiararl  out  of  an  inferior  court,  it  is  erroneous,  aa  no  proceedings  can  be  ha<l  upon  \t. 

The  writ  was  dircftcd  to  the  mayor  and  flieriffs  oi  London  z^^^^^'^ -  ^^"^^"^^ 

"  We,  willing,  for  certain  caufes,  to  be  certified  upon  tlic  t'^nor  Aj^  /r^y^i^-  -^ 

"  and  record  of  the  procef*  of  a  certain  plaint,  wh.it  v/as  before'      J ^    . 

"  you  in  your  court,  without  our  writ,  between  George  If^ccd-' 

*  craft  gentleman,  and  Andrew  Kinafiony  of  ths  goods  and  chat- 

*  tels  of  the  faid  George^  uiijuflly  taken,  and  detainee],  as  it  is 
**  (aid,  do  command  you,  that    dillinctly  and  plainly   vou  fend 

*  the  tenor  of  the  record,  and  procefs,  of  the  faid  piauu,  with 
**  all  things  touching  the  fame,  by  wlratiocver  names  the  parties 
"*  in  the  faid  plaint  arc  called,  under  your  fcal  to  us  in  our 
"  Chancery,  from  the  day  of  Eufur^  in  fifteen  days  next,  cnfu- 

*  ing,  whcrefoever  it  (l:all  then  be,  and  this  writ.  Wiuitfs 
*«lrfelf  at  Wejlminjler^  February    ip,  in  the  15  th  year  of  our 

U4  Mt, 
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WotpcRArr  Mr.  Caldccot  obje£\cd  at  the  lad  feal,  that  this  writ  wasbac 
T.  KiMASTOM.  becaufe  the  tenor  of  the  record  is  Only  dircftcd  to  be  remorei 

and  not  tSe  record  itfelf. 
Wier«  a  rcplc-       Lord  Chancellor^  having  taken  time  to  confider  it,  faid,  whci 
Tin  is  in  a  c»urt  a  replevin  is  in  a  court  of  record,  you  may  remove  it  by  certisrar 
ma^^movcTt    '^^^^^^%  either  out  of  the  court  of  King's  Bench,  or  this  court 

by  zctrtiorari^       T/?e/aU,    Brcv.  77.  l\  N.  B.  554.    /^to  edit. 

either  from  ihe 

«ourc  ot'  King's  Bench,  or  from  this  court. 

As  to  the  exception,  that  it  is  not  to  remove  the  record  a. : 
procefs,  but  the  tenor,  I  think  the  writ  is  erroneous  for  CJ 
renfon. 

There  is  a  great  difference  between  the  record  itfelf,  and  tl 

tenor,  for  this   is  only  a  tranfcript  or  copy,  indeed  it  mufl  fx 

literal,  but  ilill  it  is  only  a  tranfcript  5  and  as  this  is  a  urtlo  an 

to  reihovc  a  record  out  of  an  inferior  court,  in  order  to  be  pro. 

cceded  upon  in  a  fuperior  court,  it  ought  to  be  the  very  record, 

for  otherwife,  no  proceeding  can  be  had  upon  it. 

A  habeas  ftr/us       There  is  a  difference  between  a  habeas  corpus  and  a  certhrari^ 

and  a  «rr/Vfiri     that  rcmovcs  the  bodyr///;i  caz/fciy  and  then  you  mull  begin  in  the 

differ,  that  re-    fuperior  court,  and  declare /?V //5v<5 ;  but  on  a  certkrari  yo\x  mvL^ 

moves  the  body         ^         .  t  j  •     /i       1         1  1  ' 

€um  caufa,  and    procccd  on  the  record,  as  it  itands  when  removed. 

you  declare  /e 

noto  in  the  superior  court. 

C  3^8  ]  There  is  another  difTerencc  between  certtoraries  thcmfclvcs 

Where  a  eertlo-  this  prefent  writ  was  framed,  I  believe,  from  certiorarits  brougt 

rtfri  iflues  in  or-  f^,.  another  purpofe,  for  the  precedents  found  in  the  Curfitor 

the  record  as  ^    book,  v/hich  I  looked  into,  are  fuch,  and  they  are  in  order  cnl 

evidence,  then    to  ufc  the  rccord  as  evidence,  for  if  nul  titl  record  be  pleaded,  th 

the  tenor,  ir  court  Cannot  have  the  record  but  by  certiorari,  and  then  the  tcno: 
returned,  is  lut-  1     .      r   rr    •  •  1  «•     1  1        • 

ficicnt,  and         "   rctumcd,  IS   luHicieni,  as  evidence  of  the  rccord,  and  \ri 
count  rv.uls  the  countervail  t!ie  pica  of  /;///  tiel  records  but  when  the  record  is  t 
record-  but  when  ^^  proceeded  upon,  the  record  itfelf  muft  be  returned.  jF.  N.  2 
thj  record  in.  If    548.  in  the  notes  [a)  Regijier  288,  b. 
is  to  be  proceed- 
ed u^on,  the  rccord  nauft  be  returned. 

Whether  it  bs  There  is  no  diiT«;rence  when  the  proceeding  upon  the  record 

xnc^t^,  i>r  a^ftcr,  ^^  bc  removed,  wliCtlier  it  before  judgment  or  after,  in  both  caf 
makes  no  differ-  the  record  itfclf  muft  be  removed  ;  if  it  was  not  fo,  this  conf 
encc,  in  both     njencc  would  foilow,  that  by  fending  for  the  tenor  of  the  recor 

cafps  tnc  rccord  1       .    ^     •  1  1    i         •    j  1  1       r 

Itfelf  muft  be  re-  the  Hifenor  court  would  be  tied  up,  and  yet  tlie  fuperior  cou 
moved.  could  not  proceed.     Salk.    147  ^  565.* 


•  Domina  Kfgha  vcrfus  Parccb*  St.  Mary^s  tn  the  Dnifesy  Pafch,  i  Ami.  B.  R»  S^ 
147.  On  a  iirtiorari  to  return  an  order,  it  was  returned,  cujus  quidem  ttnorjeftdnf^ 
kac  verba  and  it  was  quiihed  for  this  rcafon. 

Dominui  Rex  vcrfus  North,  Hi/.  8  H^.  3.  B.  R.  Salk.  565.  per  Holt  Ch.  J.  iti« 
erior  in  the  clerks  in  London,  that  upon  a  certiorari  they  return  only  a  tranfcripC,  ^ 
the  record  remained  below  \  for  in  C.  B.  tliough  ihcy  do  not  return  the  very  Uidjv&di 
record,  yet  the  Craafcript  is  rctomcd  m  if  it  were  the  rccord,  aud  fu  it  u  in  judgiV 
at  law. 

Frofl 
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yrom  thcfc  authorities,  I  think  this  certificate  is  erroneous,  Woodciaft 
itid  if  1  fend  it  to  the  Common  Pleas  by  mittimus^  this  exception  ^*  J^'waitoh. 
night  be  taken  there,  and  give  great  delay. 

The  queftion  then  is,  Whether  I  ought  to  quafli  or  fuperfcdc 
this  writ? 

And  I  am  of  opinion,  that  I  cannot  quafli  it,  but  muft  fuper-  Thcomrtmijr 
fcde  it  ( I ),  for  I  cannot  quafli  but  on  a  view  of  the  record  itfelf,  ^!*P«r^'^**«  »  «"- 

•  r  rt  -     i»         1  UficatC,  but  CiUi* 

and  10  -mult  wait  for  the  return.  notquaih  it 

without  t  view  of  the  record* 

This  came  in  queftion  in  the  great  cafe  of  Sir  Jofeph  Sharpy  and 
the  mayor,  aldermenj  and  commonalty  of  Lottd^tiy  in  the  latter 
end  of  Queen  Ann^s  time,  in  the  court  of  King's  Bench. 

kmandr^mtu  \{![\itdL  to  them  by  corporate  names,  and,  before 
the  return,  it  was  moved  to  qliafli  it,  becaufe  mifdirefted,  for 
that  it  ought  to  have  been  to  the  mayor  and  aldermen  only  ;  this 
was  argued,  and  the  judges  differed  in  opinion  ;  but  Mr.  Juftice 
Eju  took  an  objection,  that  the  court  could  not  quafh  the  writ, 
becaufe  it  was  not  before  them,  as  not  being  returned,  and  that 
it  muft  be  z  fuperfedeas  only. 

And  the  whole  court  were  unanimoufly  of  that  opinion,  in  tliis     [  3 19  J 
rcfpcft,  though  they  difagreed  in  other  points. 

Let  the  writ  be  fuper fcded,  and  a  procedendo  awarded. 

(l)  V'uk  Ogyer  v.  Heyivood,  Amh,  59.  Jfeavers*  Company  v.  Hay- 
«W,  foji.  3  vol.  363. 


Richards  verfus  Symes^  June  a6,   1 742.  Cafe  llj* 

TH  E  queftion  was,  whether  there  are  grounds  enough  for  j  ^  ^^^  ^^ 
a  new  trial  ?  90. '        * 

The  court  will 
y  grant  a  new  trial  upDn  a  fuggeftiun  fhat  the  party  was  not  apprized  of  a  partjculaj  evidcace«  aai    ^^ 
•ntrtfare  not  prepared  to  give  *..  anfwcr.  ^O^^^^*-^^ 

The  fa£l   to  be  tried  in  the   caufe  was,  whether  Mr.  George'     c''       ^^ 
iichards  gave  the  mortgage   in  queftion  to  the  defendant  in 
equity. 

Upon  the  trial,  in  order  to  difcredit  tlie  evidence  of  one  Bere, 
^c  moft  material  witnefs  for  the  defendant  in  equity,  the  plain- 
*iffbrought  a  perfon  to  fwear,  that  this  witnefs  for  the  defendant 
^is  not  in  England  at  the  time  he  fwore  to  the  faft. 

Several  affidavits  were  read,  upon  the  motion,  on  the  behalf 
^f  the  defendant  in  equity,  to  prove  that  Bcre  was  aftually  in 
^^'gland  at  the  time  he  fwore  to  the  faft. 

It  was  infifted  therefore,  by  his  counfel,  that  tlie  <;redit  of  Bere 
"^ng  invalidated,  as  has  been  mentioned,  weighed  greatly  with 
^  jury,  and  was  the  principal  reafon  that  induced  them  to  give 
^  vtrdi£k  for  the  plaintiff"  in  equity. 

It  was  infifted  likewife,  that  the  defendant  in  equity  was  not 
pcpared  to  do  any  more  than  to  fupport  the  general  charad^er  of 
^  witnefies,  <k  otherwife  could  have  given  the  fame  anfwer  he 
'^aUe  to  do  nowj  if  be  had  been  aware  of  the  cbjedion. 

Lord 
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Richards  V.  LoRD  CHANCELLOR, 

This  is  an  application  for  a  new  trial,  which  comes  before  tt 
court  after  a  confidcrable  length  of  time,  as  the  verdicl  wa«  giv^ 
in  Noxetnbcr  laft. 

The  ground  for  the  new  trinl  is,  that  the  defendant  in  tli 
court  was  furprizcd  with  evidence  he  was  not  aware  of,  and  i 
he  was  not  prepared  to  anfwer  it  ( i ). 

A  great  many  objeclions  have  been  made  to  this  motion,  boti 
upon  general  and  particular  reafcms. 

The  firft  objection,  That  this   is  an  apphcation  for  a  new 

trial,  after  a   verdi^Sl    found  by  a   fpccial  jury  upon  a  trial  at 

bar. 

[  320  ]         I  do  agree,  that  formerly  fomc  countenance  has  been  (hewn 

A  diftinaion     to  this  obje61:ion,  and  a  di(lin£lton  taken  between   trials  at  bar 

m^txfhtJtll    ^"^  ^^  "^  P^^"^^  becaufc  tlie  latter  arc  fubordinatc  to  the  odicr, 

trials  at  bar,  and  and  therefore  not  of  fo  folemn  a  nature  (2)* 

at  n'lfi^nus  j  but 

in  the  cafe  of  the  S^tittn  and  Tbt  Bailiffs  aaJ'^Burgeffes  ofBetod/ey,  eleven  judges  againft  one  deteimme* 

a  new  trial  ou|ht  Co  be  granted. 

But  this  point  was  folcmnly  confidered  upon  the  cafe  of  tN 
^jevn  and  Ttc  Bailies  and  Burgejfes  of  Btwdlej^  i  P.  Wim.  20^ 
where  eleven  judges,  againft  the  fingle  opinion  of  Mr.  Juftic^ 
yohn  Powell^  determined  tliat  a  new  trial  ought  to  be  granted. 

Another  general  obje£Hon  was,  that  it  is  contrary  to  the  rul^ 
in  courts  of  common  law. 

For  it  was  faid,  they  never  grant  a  new  trial  there  for  war: 
of  the  attendance  of  witneffcs,  or  of  a  party's  not  being  ready. 

The   reafon  is  plain,  becaufc   the  iflue  there  is  barely  drawr 

put  upon  the  fa£t  which  is  to  be  tried,  and  it  is  impoflible  to  tell 

whether  a  jury  found  a  verdift  upon  the  merits,  or  upon  a  dif 

crediting  of  witnefles  5  and  courts  at  common  law  might  fet  afid 

a  verdid  nine  times  in  ten,  if  it  (hould  be  a  ground  for  a  ncvi 

trial,  that  one  of  the  parties  was  not  apprized  of  the  evidence  01 

tlie  other  fide  (3). 

.  But  then  it  is  faid,  and   materially  too,  that  there  is  a  diflcr 

direaing^rfues    ^"ce  between  ifi'ues  at  common  law,  and  iflucs  dir^ded  by  thL 

here,  is  only  to  court,  bccaufc  the  intent  of  it  here  is  only  to  inform  the  com 

fc^"^  oJ^thc""  f'^^^"^^  ^f  ^^^  court,  and  therefore  not  tied  down  to  the  fanu 

court,  and  there-  ftriftnefs  and  regard  for  vcrdifts  as  courts  of  common  law. 

fore  rot  tied 

down  to  die  fame  ftnAncfs  of  verdids  as  courts  of  common  law. 

A  notice  to  the  But  in  the  prefent  cafe,  there  arc  no  grounds  for  a  new  trla^ 
deferdint  brfore  the  pcrfon  who  makes  an  affidavit  on  belialf  of  the  defendant  S 
the  :i  Ml,  that  the  ^quj^y    fwears,  that   he  gave   Richards  notice  a   fortniijht  b— 

plainarf     will  ^^'i.,,  1  ^,1  1  1/-1  ® 

provcarnfonto  forc  the  trial,  that  they  would  on  the  other  fide  attempt  to  pro* 

bcab.o:id,rh:>ugh 

it  docs  no:  point  cut  the  particular  place  where,  'u  fuiiicicnt  for  the  defendant  to  be  prepared  to  mtfuuiil 

this  evidence. 

(0  yidf  Hsfttnell  v.  Krlland,  i  Eq.  Ab.  (2)  Hde  Attorney  General  r.  Mi9^ 

377.  pL  2.  CoJtington  v.  l4'cLb^  2  rem.  may^  pofi.  378.     Balo'  V.  Htmiy  1  /5i 

240.     Humphries    v.    Pnyton,  -cited    Prec,  28. 
Cha.  194.     Stau  V.  MabUi,  zV*f.  J53.  (j)  2  Frf.  553. 
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Berf  abroad,  which  though  it  was  not  fo  particular  as  to  point  Richards  r. 
out  the  very  place  where  they  would  fliew  him  to  be,  yet  was         ^****' 
fufficicnt  notice  for  Richards  to  prepare  to  encounter  this  evi- 
dence. 

The  cafe  of  the  Attorney  General  verfus  Montgomery  ( i )  has 
been  mentioned,  in  which  I  granted  a  new  trial,  but  upon  very 
different  reafons  from  the  prefent. 

I  was  then  aware  of  the  inconvenience  which  might  arife  from  [  3^'  J 
granting  new  trials,  upon  the  difcovcry  of  new  evidence  re- 
lating to  the  fame  fa£l :  But  what  I  placed  the  chief  weight  upon 
was,  that  the  evidence  there  was  in  the  hands  of  the  relators 
themfelvcs,  and  there  was  no  kind  of  danger  of  perjury,  and 
therefore  can  be  no  precedent  in  the  prefent  cafe. 

There  is  another  rcafon  that  weighs  with  me,  that  the  new  If  there  isevl- 
trialis  prayed  on  behalf  of  the  plaintiff  at   law,  and  if  it  had  f/ ^" 'j,^!?^^^^ 
I     been  belter  made  out,  I  fliould  not  have  inclined   to  grant  it,  ©t,  he  may  fuffcr 
!     becaufe  it  was  in  his  power  to  have  been  nonfuited  5  for  if  his  anoiifuit,an«^oa 
counfel  had  been  of  opinion  that  there  was  evidence  that  they  to\hu"cwfrt,*l 
w-erc  not  apprized   of,  and  too   ftrong  for  them  to  encounter,  would  have  or- 
they  might  have  advifcd  him  to  fuffer  a  nonfuit,  and  then  he  ^'^^^  another 

.',      -^  .         1       ,  1.  r  t'     e\»  1       iiiuc  at  law,  not. 

might  have  come  back  to  this  court  for  new  directions,  who  wichftandin^  tho 
^■ould  have   ordered  another  iflue  at  law  notwitliftanding  the  nonfuit. 
nonfuit. 

Upon  the  whole  there  are  no  grounds  for  a  new  trial,  and  of 
extreme  dangerous  confequence,  to  grant  it  merely  upon  a  fug- 
geftion,  that  the  party  was  not  apprized  of  this  evidence,  and 
tlurefore  was  not  prepared  to  give  an  anfwer  (a). 

(i)  Pc/l.  378.  S.  C.     (2)  Tovey  V.  Toung,  Free.  Cha.  193. 

Richards  verfus  Baler  and  others y  June  26,   1 742  ( i )  Cafe  226. 

TH  E  queftion  in  this  caufe  arofe  upon  the  words  of  Mr.  The  ^J^wn^ 
John  Richards^  will,  dzttA  Augttfi  10,  1736,  and  came  JJ;^'^^,^^^*![ 
^^  upon  an  appeal  from  the  Rolls.  wiii,  fi  hng  at 

my  liife  contlhutt 
•  ^fii^bwi  ««^  •»  /«vw,  are  to  be  cmfined  to  the  teftator's  houfc  at  Edmonton^  or  to  be  extended  to  the 
^^le  that  was  deviled  to  hen  Lord  Hardwicke  he/d,  that  the  hcuJboU  ^cods,  fum'tturei  phu,  Unen^  and 
^^jy%  ^erefmt  uMdir  thtjamt  rffhUUnt  at  tbe  haujt  itjelf\  but  that  rhejeweis,  coach,  cbarht,  and  coacbm 
*^*,  wrt tbexvifis aijotaufnptny.  ,/^^y^'^^-^^^^^* 

The  teftator  gave   two  thoufand  pounds  to  Ins  wife  Dorothy  "  ^''^^ yr^^j^ 

^^bardsy  to  be  paid  in  fix  months  after  his  dcceafe  ;  and  then        - — 

^ys,  I  do  alfo  give  and  bequeath  unto  my  dear  and  loving  w'*^>^.-^^^,^<^^>a^s^ 
*U  my  houfliold  goods,  furniture,  plate,  linen  and  china,  in  my  ^  Z    .     , 

^ukzt  Edmonton,  wherein  I  now  dwell,  or  to  the  faidhoufe^^-  J^ ^^^f^^^'/ 
fcw^^;  and  alfo  the  faid  houfc,  gardens,  field  and  land  thereto  "^ 

^^^gingy  fo  long  as  (he  cjjntinuea   my  widow,  and  no  longer :     /^^^^y^ 
And  I  likewife  give  her  my  jewels,  coach,  chariot,  and  coach-  ^^^^ 

~9*fc5  J  and  the  teftator  gave  the  refidue  of  his  perfonal  cUatc  to    y^;>^^.j„2f/^^^ 

I  (I)  Rig.  Ub.  B.  1741.  fol.  340.  ^  A^^'  -^ 

the  ^jrf 
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the  child  his  wife  was  then  enfeint  with,  if  a  fon,  and  app 
him  executor  of  his  will. 

This  caufe  was  heard   before  the  Majler  of  the  Rolls^  o 
^3d  of  December  1737,  ^^®   decreed,  that  the  defendant 
thy  Richards   (hould  leave  with  the  Mafler,    a  fchedule  c 
fevcral  things  fpecifically  bequeathed  to  her  during  her  wi 
hood  (I). 

It  was  infifted  by  the  counfel  for  the  teflator's  widow,  th; 
condition  of  her  marrying  again,  is  to  be  confined  to  the 
part  of  the  legacy,  which  ends  with  the  words  his  heufe  a 
tnonton  ;  and  that  the  words  and  alfo  the /aid  houfe^  gardens^ 
together  with  my  jewels j  &c.  is  an  abfoluce  devife  to  tlie  w 
and  that  flie  has  the  whole  property  in  them,  and  not  fubj( 
the  condition  ;  and  as  the  words, ^ hug  as  Jhe coutitwes  aw 
are  interlined  between  the  fird  claufe,  they  dial!  be  confin 
that  only,  and  the  others  arc  abfolute  legacies. 

The  counfel  for  the  defendant  infifted  it  is  one  intire  c 
and  muft  be  taken  together,  and  then  the  condition  extends  l 
whole ;  and  relied  upon  RolPs  Mr,   844.  Tit.  ejlat:  pur  ) 
mutervient^  f.  3 .  and  upon  the  cafe  of  Leake  verfus  Bennety 
Atlyvs^s  Rep.  470. 

The  Attorney   General,  in   reply,  infifted  the  teftator 
not  have  his  fon  much  in  his  contempbtion,  bccaufe  he  va 
Lorn  till  after  his  death,  and  it  was  uncertain  what  the 
would  be,  whether  a  fon  or  a  daughter,  and  therefore  there 
great  weight  to  be  laid  on  his  alFeftion  to  the  fon. 

Lord  Chancellor, 

The  queftion  comes  before  me  upon  the  conftruftion  0 
will  of  Mr.  Richards  \  the  two  thoufand  pounds  is  an  ab: 
legacy  to  his  wife ;  but  I  am  to  determine  v/hat  is  the  rel 
and  extent  of  the  words  of  limitation  fo  lotjg  as  Jhe  eontitiucs 
d)Wy  ami  no  longer^  whether  they  are  to  be  confined  to  tlie  \ 
at  Edmotitoftf  or  to  be  extended  to  the  whole. 

I  cannot  be  of  opinion  that  the  words  fhould  be  fo  reftraii 
not  to  extend  to  the  houfliold  goods,  ^c. 

In  the  firft  place,  it  is  a  natural  conftruftion,  for  whc 
tellator  gives  her  the  houfliold  goods,  ^c.  it  is  not  a  gcner 
vife  of  them,  and  when  he  gave  her  too  the  houfe  in  the  coi 
it  was  extremely  natural  to  put  the  goods,  i^c  under  the 
rcftriclion  as  the  houfe  itfelf ;  the  words  direflly  purfue  d 
tural  meaning,  for  they  both  fall  under  the  fame  devifingv 
give  and  bequeath,  and  likewife  too  under  the  defignation  < 
donee,  for  they  are  part  of  the  fame  fentencc.  Vide  the  , 
Cole  verfus  RawUnfofty  I  Salk.  234.  where  the  words  at 
were  held  to  make  it  one  intire  fentcnce  (2). 

This  cafe  is  much  ftrongcr,  for  the  words  of  limitation  i 
both  tlie    devife  of  the  houihold  goods,  toV.  and  the  dcvi 


The  putting 

limiting  wordi 

111  the  ilril  ur 

\A\  p^rt  cf  a 

fencci.cey  makes  no  diiTercnce  as  to  tlie  conflrudllon. 


(1)  njt  Hill  v.  Kinafon,  ante  8z.     (2)  FiJc  8  Fin.  Ah.  2 15.  and  cafes  there  c 
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houfe,  and  the  putting  limiting  words  in  the  firft  or  laft  RicHAUDty. 
t  of  the  fentence  makes  no  difference.  ak£», 

/Vs  to  the  obfervation  from  the  interlineation,  and  the  infer- 
:e  drawn  from  thence,  as  if  this  was  a  new  intention  of  the 
ator,  for  the  will  was  written  complete,  and  that  he  after- 
rds  bethought  himfelf,  he  would  give  her  the  hcufc  for  life 
y ;  it  is  too  uncertain  a  fuggcftion,  and  1  cannot  infer  that  this 
s  an  intention  by  way  of  new  devife,  for  poflibly  it  might  be 
error  in  the  copier,  and  redored  only  by  the  teflator  hinifclf, 
the  words  belonging  coming  fo-  near  together  might  lead  the 
lierinto  a  flip  of  one  line,  and  there  are  frequent  inftances  in 
iek  and  Latin  manufcripts,  where  this  flip  has  happened  from 

fame  words  ftanding  too  near  together,  and  therefore  I  am 
opinion,  the  widow  has  no  title  to  tne  houft>old  goods,  tfr.  nor 
houfe,  garden,  bfc.  any  longer  than  her  widowhood. 
As  tothcdaufe  of  the  devife  of  theyVw^//,  coach ^  chariot^  and 
:b'horf's^  it  is  of  a  different  confideration. 

For  1  may  give  one  thing  to  a  perfon  for  life,  together  with  A  ^ft>tw  miy 
abfolute  property  in  another,  unlefs  the  latter  (liould  be  ap-  foVpcrfon  i^^ 
tenant  and  appendant  to  the  thing  before  given  ;  but  here  the  Ji(t,  together 
igs  arc  of  a  quite   different   nature,  and  have  no  manner  of  "^'^  *"  abfolute 

.  t      «        i-  1  I  pioperty  m  an- 

uion  to  the  bouic  and  gardens*  others  unien  the 

latter  (hould  be 
appurtenint  to  the  thing  be/ure  givcju 

And  if  Mr.  F/iwi/s  obfervation  was  juft,  tliat  the  M^ords  of 
itation  were  infcrtcd  upon  a  new  intention,  then  being  placed 
ore  the  devife  of  jewels,  ^c.  are  an  indication  of  the  rcftator's 
entioti  to  exclude  thefe  laft  words,  and  if  they  had  not  been 
:luded,  I  fhould  ftill  have  been  of  the  fame  opinion,  becaufe 
:  limiting  words  would  have  been  more  naturally  placed  at 
'  end  of  the  whole  devife  to  the  wife,  together  with  jewels, 
•.  fo  long  as  ftie  continues  a  widow,  and  no  longer. 
But  whether  I  am  right  or  not  in  this  conltruclion,'  there  cnn 
no  great  harm  in  permitting  the  mother  to  keep  thefe  things 
her  poffeflion,  till  her  fon,  who  is  an  infant  of  very  tender 
iTs,  comes  of  age. 

LordHardwiche  ordered,  "  that  the  decree  of  the  Rolls  he  va^ 
•^ed,  by  leaving  out  the  claufe  mentioned  already  at  the  be- 
ginning of  the  cafe ;  and  declared,  that  the  defendant  Dorctk^ 
^arie  (late  Dorothy  Richards)  is  intitUd  to  the  abfolute  property 

*  the  jewels,  coach,  chariot,  and  coach- horfes,  given  to  her 

f  the  virill  of  Mr.  John  Richards ^  but  that^r  ivas  ini:tlcd CTiIy     [  324  ] 
^  Uie  ufe  of  the  teftator's  houftiold  goods,  furniture,  plate, 
'^CTi,  and  china,  in  his  houfe  at  Edmonton^  wherein  he  dwelt, 

*  to  the  houfe  belonging,  during  her  ividonvhzod :  And  or- 
•*^d  and  decreed,  that  the  defendant  Dorothy^  and  Samuel 
^^9^he\itT  hufband,  do  caufc  the  fame  to  be  delivered  over  to 
^^  Uftator's  executoiii,*' 
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Cafe  227*  Bennet  verfus  Fade  and  others^  June  28,  1742  (l). 

S.  c.  poft.  487.  A  Bill  was  brought  by  the  plaintiff,  as  heir  at  law  to  Sir 
5»9-  JTTL  -^•'O  ^^  f^*  ^^^c  ^  conveyance  of  his  eftate  to  the  del 

hdra^^ii^^o*"  ^"^»  "P^"  ^  fujrgeition  of  fraud  and  impofition,  and  the "u 
Sir  'i\kn  Leey     Influcncc  that  Voile  in  particular  had  over  him. 

i>rouf;hc  a  hill  to 

to  l(  .  aiJJe  a  cunvryoncc  of  the  eftate  of  the  defendant^  on  a  fuggeftion  of  fi:aud»  impefition»  asd 
inAoence:  Lord  U3rJivicke\iQ\dy  the  pldntilf  ought  to  be  reUeveds  and  decreed  the  dscd  flio 
delivered,  and  poflcfilon  of  the  cflate  like  wife  given  to  him  (l). 

'/i/'>^^0<S.  J^t.  Lord  Chancellor, 

"  I  am  of  opinion  the  plaintiff  in  tlic  original  bill  ought 

relieved. 
Settled  ever  *^^^  principal  qucftion  mud  arife   upon  the  original  bil 

fince  the  cafe  of  fiir  as  thc  bill  fecks  to  fet  afide  the  will  it  is  improper,  fo 
PvuiU  and  An-  court  caiuiot  makc  a  decree  of  this  kind,  but  only  dircG  an 
v^Hoinnorbc  dcvifavit  vel  non  ;  for  it  is  fettled,  ever  fince  the  cafe  of  1 
let  afidc  for  fraud  anil  Andrews  {i)^  upon  an  appeal  from  Lord  Macclesfield 
then:  k  is  a  will  ^^^"^'  /''«.^/7//7rv  6,  1723,  to  the  Houfc  of  Lords,  that  a  will 
ofperfonal  HOt  bc  u:t  nfuie  for  fraud  and  impofition  here,  becaufe  a  v 
eftate,  it  may  be  pt;r  foil  a  I  clUtc  mav  bc    fct  afidc  in  thc   ecclefiaftical  cour 

•ndofrcalcilaic,  the  aninius  fe/iaficll,  wliicii  is  eflcntial  to  the  making  of  a  wi 
at  law.  wanting  in  this  cafe,  and  therefore  cannot  be  confidercJ 

will  at  :;ll. 

IJut  t]ie  recovery  here  has  very  luckily  relieved  the  court 
this  pnrt  of  tht:  c:!l'c  ;  fcr  by  the  over  diligenctj  and  aifidu 
thc  d'-'t'cnd:int  he  has  dtrft at^^il  hlmfclf,  which  is  a  very  con 
ciiV,  and  is  the  interpofifion  of  Providence,  to  prevent  t 
<;onrcquer»ces  cf  fraud. 

S'.r  Jj.i^'f  Lry  the  tenant,  has  not  pleaded  non-tenure,  ther 
naniin acorn-"  ^^  gnncd  a  iiCA'  cibitc,  ilioiijli  the  limitations  are  to  th< 
monrccovciy  ufos  (6).  attvl  the  will  13  rcvokcd  by  it;  7).  Fifle  IiOrd  i 
hM  no:p!cauca    T^j^v;^.^  }JoI/'s  nr;^ument  upon  this  point,  in  the  cafe  oi Pu^e  v 

non-tcnuic,    he  ^  j     o   n  ^  ^  ^ 

g.ii»>jncw         Hiiyivardy  ba/k.  ^jo. 

rftaCt,  though 

thc  limluiiuns  are  to  thc  old  ufcs,  and  thc  will  is  revoked  by  it. 

(1)  He^.Lib.  J,  1741.  fol.  siS'  ir.ihavijVnc^  antf  I  vo!.  630.  Marr 

(2)  ytde   irbite  v.  SmrdI ,   2  C.h.i.  Ca.      I\Lir,:c.tf,    I  St.  a.  666. 

103.      aarkj\n\.H:mzvry,  2  P.  W.  207,.  (5)    Go/s    v.    Tracy,     I     P.    If. 

James  v.  Graces,  z  /'.  iV.  270.      7>;;Vp^-  BarKrJ^f   v.    Po-j.eII,     i    ^Jr/,    120. 

r:ms   v.   G-tfrt,    2    />/•    ^27.      ILi-n.-.s    v.  ITt'  h  \.  Chii'crfirn,  fojh  i^2\. 

BLcJ,  4  Bro.  Par.  Ca.  ^^j.     Filmir  \,  [(j)  Tuie  Dcycrj::!  \.  Siuicban,! 

Gotf,   7  Lro.   P.  C.  70.  1179.      5    Drni.    6/   Ea/i    107.     J 

(3)  2  Bro.  p.  C.  476.  i7rc.";■■/^v,   3   Jho.   Cha.    Ivp.    180. 

(4)  .'iiJjn-  V.  Mc/s,  Z  /'rrn.  3.  Tb-'vaifsr.  v.  i\.A;'-:;\-:v,   ^  D:.r?:.  U  Eaft  104. 
V.   i-mitf',    I  /-'.  //''•  12.  Ph'wc   V.   7i'f .'//.',  (7)    I'iiic    B/t-.i-./h-l    V.   B<.ugbua, 
I  r.  ir.  38:^.     Tuckn  V.  rhi;;s,  {••Ji.  3  273.     ilLk  v.  J/,;/,  -tW.  215. 
Vol.  j6o.      ^b'Jj'.dd  V.  Duubfji  Oj    liiuk- 
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It  Has  hccn  obJeAed  that  tlie  bill  charges  infanity  in  Sir  Joffu    Bennit  v. 
L^e^  and  at  the  lame  time  his  counfel  put  it  inrirdy  upon  his        "Vaox. 
'wcaliMcfs. 

Tbc  pUintifF,  to  be  fure,  was  right  in  coming  here  upon  the  A  pcrfon  may 

Yicad  of  fraud  and  impofition,  to  have  the  deeds  delivered  up  to  ^^  5:ncri!.r''^ 

"be  cancelled  ( i ),  and  for  that  reafon,  proper  in  amcndinj^  his  afpc^s,  that  if 

b\U,  ^nd  charging  fraud  in  order  to  fct  afide  tlie  deeds,  or  if  tl:e  <>'•<=  ^^i-  ^^ 

court  (hould  be  of  opinion  that  it  is  merely  a  matter  trial^le  at  cika^iy^n- 

law,  then  they  might  diimifs  it  to  law ;  nor  is  there  any  thing  fwcr  ihc  purpofo  • 

Irrcjjular  in  a  pcrfon*s  brin^jino;  a  bill  with  two  different  afpccis,  f"f,^^*''^^  ^^*^, 

I       -r  r  -I         1  1-  fl-  rL      11  r  i  r     bill wavbrou^ht. 

that  if  one  fails,  the  other  may  as  etrcdtually  aniwcr  the  puipoie      "^^  ^ 

for  which  the  bill  was  brought  (2).  ^-<-€.<- 

I  (lull  take  it  for  granted,  that  Sir  John  Lcs^s  difordcr  is  nei- 
ther idiotifm  nor  lunacy,  from  the  inquifition  in  1733,  but  dill 
I  think  this  is  rather  evidence  for  the  plaintiff'  than  the  de- 
fendant. 

The  boundary  is  fo  narrow  and  (Irei^ht  bet-.veen  a  pcrfon  who 
is  mn  compos  nieritisy  and  who  is  fo  weak  as  Sir  Jckn  Lcc  appears 
to  have  been,   that  it  ought  not  to  overturn  the  plaintiii  \s  equity, 
becaafc  fomc  of  his  witnclfes  go  fo  far  as  to  give  fuch  inllanccd  ^^^ 
ai  amount  to  lunacy  or  idiotifm.  1  ^%f'^. 

There  cannot  be  a  greater  inftance  of  weaknefs,    than  the       yj'y^ 

cauticn  Mr.  Onfow  thought  himfelf  obliged  to  give  Sir  JoJm  Lce^      ^2^/^*^^ 
which  was  to  avoid  Signing  any  writing  or  paper  wliutfocver ;  it  ^  ^"^^l^vv-^ 
is  like  a  nurfc  warning  a  child  not  to  go  near  water  for  fear  of  '^  ^ 

being  drowned.  ^  ^^^'''  ^  ^' 

It  is  proved  that  he  was  addicled  to  drinking  likewifc,  which        .  ^*^'  /f^ 
added  to  his  natural  difability.  . 

It  is  argued  by  the  witnefles  on  both   fides,  he  was  almofl:   -^'fV*^^^--^ 
dark,  that  one  eye  was  intirely  gone,  and  but  a  finail  giimmLr-  --^^ 

ing  of  light  from  the  other.  c;^^^-.^.*^ 

Another  great  inftance  of  wenknefs  is  proved  in  this  cnufe,^^-d^^^^i*^,^ 

^t  they  mirried  him  without  his  fo  much  as  kno\vin«jr  that  he  

^^  fo,  or  even  without  the  decency  of  nvaking  a  previous  pro- 
Pofal  to  him,  and  I  think  this  is  one  of  the  ilrongeil  marks  of 
vcakncfs,  antl  liablencfs  to  impofition,  that  ever  I  met  with. 

Sir  J'jhn  Lce*^  repeating  fcrap^  of  Lailn^  and  re?.ding  the 
C/,F^7r  authors,  is  no  proof  of  his  fanity,  becaufc  what  a  perfon 
|"irns  in  his  youth  Iciwes  a  Lifiing  iinpreiTion,  and  the  traces  of 
*^  are  never  intirely  worn  out,  and  therefore  I  lay  no  weight 
^ponit;  and  though  I  do  not  fiw  the  inquifition  upon  the  com-  C  3*6  J 
Diiflion  of  lunacy  have  done  wroiig  in  finding  him  no  lunatick  on 
c^rcuaiftanccs  laid  before  them.  •,  yet  I  think  I  am  as  right  in  dc- 
^mining  him  to  be  a  weak  man,  upon  the  circumftances  w!iic!i 
^^  laid  before  me.  .    * 

ihc fecond  confidcration  is,  the  ftrong  proofs  likcv/ife  of  t!;e 
""cndant's  power  ami  influence  over  Sir  John  L€e\  there  is  one 
'^n^arkable  inftance  of  his  ftanuing  in  awe  of  Vade  ;  that,  when- 
^^  he  was  outrageous,  the  bare  name  of  Vade  would  quiet  him, 
•*  a  uurfc  does  a  child. 

W&r^^/ V.  Lrjins^  i  Cha.  Ref.  22.     (2)  Sec  Gr't:nes  v.  Ftcr.cb,  an:c  i^t. 
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^Vap*^  "'  '^^  ^^^^^  confideration  is,  as  to  the  deeds :  Sir  John  Lit 
died  January  27th,  1 736;  the  fcttlement  of  the  whok  cftaic 
upon  Vade^  by  way  of  leafe  and  releafe,  was  dated  the  9th  and 
loth  of  the  December  before,  wirh  two  very  extraordinary  pro* 
vifoes;  firft,  to  rellrain  Sir  John  Lee^  during  his  life,  from 
taking  any  fine  or  leafing,  ^vithout  rcferving  the  full  rent  5  and 
fecondly,  the  pciver-of  revocation^  which  is  fo  cxprefTed,  as  that 
the  deed  is  not  to  be  revoked  by  Sir  John^  but  in  the  prcfencc 
of  three  particular  pcrfor.s  therein  navwd^  or  of  their  executors  orod' 
minijlrators. 

By  this  fettlcment,  Sir  John  Lee  is  made  to  difinherit  his  heir 
at  law  abfolutcly,  and  give  his  cftate  away  from  his  next  of  kin, 
to  Vade  and  others,  who  are  no  relations,  for  M'hom  he  never 
had  declared  any  kindncfs,  fo  as  to  create  an  apprehenfion  that 
he  intended  to  give  them  his  eftate,  nor  had  they  done  any  thing 
to  merit  it  at  his  hands :  here  is  a  voluntary  fettlement,  and  the 
grantor  himfclf  fo  fettered,  tliat  he  is  not  able  to  raife  one  fnil* 
ling,  and  as  much  confined  as  if  it  had  been  a  marriage  fettlc- 
ment for  a  valu.iblc  confideration. 

As  to  the  power  of  revocation,  the  moft  extraordinary  I  ever 
faw ;  for  the  drawers  of  this  deed  forefaw,  if  there  had  been  no 
fuch  power,  it  would  have  been  almoft  of  itfclf  a  reafou  to  have 
fet  the  dted  aficiv.*,  anil  therefore,  for  form  fake,  have  inferred 
one  -,  but  there  is  no  proof  that  »Sir  John  Lee  direfted  this  par- 
ticular rcvocaticn  ;  there  is  no  pi  oof  that  he  was  acquainted  with 
any  one  of  the  gentlemen  named  in  the  deed  ;  and  how  could  Sir 
John  Lee  have  got  them  ail  together  upon  any  fudden  illnefs,  who 
lived  at  diftances  from  one  ancnher,  or  how  could  he  force  them 
to  come  if  they  fliould  refufc  ? 

A  will  wculd  have  difpoi'cd  of  the  whole  as  well  as  this  con- 
veyance; but,  in  ordor  to  fccurc  it  cflciftually,  the  defendant 
Vade  thought  this  method  better,  for  fear  Sir  John  Lee  might  be 
got  out  of  their  hu:u!j,  ?.:id  make  a  new  will. 

The  cafe  of  the  Uuke  of  A'bcmarle  ( i )  was  quite  different  from 
the  prefent  •,  before  he  fct  out  for  his  government  at  Jnmcka% 
a  deed  was  prepared  by  his  dircclion,  and  figned  by  Sir  Willkm 
Jones ^  who  perufed  it  at  his  retjuelt,  and  the  power  of  revoca- 
tion there  was  in  the  prcfcnce  of  any  fix  peers,  not  tied  down 
to  particular  pcrfons  ;  is  this  at  all  like  the  prefent,  where 
there  were  no  previous  inftruflicns  from  Sir  Jchn  Lee^  no 
perufal  of  courifcl  on  his  behalf,  and  a  power  of  revocation  li- 
mited to  three  perfons  by  namc^  and  almofl  impra£licable  to  be 
performed  f 
Wot  reading  a  Ncxt,  as  to  the  execution  of  It  5  the  deed  is  not  proTed  to  be 

deed  to  a  pcrfoa  fo  much  as  read  to  Sir  John  Lee  in  the  rough  draft  before  the 

bcfSlcThlcx"'^' ^^^^"^^^"  (^^'  "°^  *"  ^*^^  cngroflment  at  the  time  it  was  exe- 
cution, norin  the  cuted,  but  one  part  executed,  and  not  left  with  Sir  John  Lee^  ox 
Ingroffmentat  any  body  for  him  •,  then  how  could  he  remember  the  power  of 
«tcurd,''i«T  revocation  ?  and  therefore  Fades  taking  away  the  deed  thul 
bAdgeofVraud^    executed,   amounts,  in  cfi'c^l,  to  the  fame  thing  as  if  it  1>^ 


(1)  a  Freem.  193.  S.  C.  (2)    ^^'de  Man/cr*s  ca/r,  2  C; 

Th^rogcod*!  ca/e,  2  C0.  9.  «.  h. 
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n  abfolutc  conveyance,  without  any  power  of  tevocatlon  at    Binnkt  t. 

the  conveyances  were  executed  after  Vode  had  got  an  in- 
flii;:ncc  ever  him ;  for,  befutes  this  <ieed,  the  attorney 
rew  it,  midmr.nj  hds  an  annuity  to  hiinfelf  and  his  wife 
L  per  arm.  during  their  joint  lives,  and  to  the  furvivor ; 
ad  r.o  merit  as  to  Sir  John  Lce^  but  wjis  only  huih  money 
'adey  bt:f:des  annuities  of  30/.  to  two  ether  perfons.  Vide 
ife   of  Standard  v.  Lee^  which  went  up  to  the  lloufe  of 

;  faid  by  th:  defendant's  counfcl,  that  if  Sir  John  Lee  was 
fane,  but  only  weak,  he  might  do  an  a£l  that  will  bind 

1  very  rightly  ohferved,  for  there  cannot,  as  is  truly  faid,  The  mlrs  of 

0  lules   of  iudp:in;>,  in  law,  and  in  this  court,  upon  the  J"'?^' "?**"!*" t 
^  .     .      .         -'       o     c»'  '  '       '  at  hw  :n  cafes  Pt 

m  niianity.  infinity  ^c  the 

.  fame. 

e  only  part  that  deferves  to  be  confidered,  is  the  plain  in- 
n  Sir  '7^Zv;  Lee  had  to  difniherit  his  heir;  but  then  it  will 
d  upon  this  quellion.  Whether  this  too  was  not  owing  to 
)\ver  and  uiuluc  influence  I'^ade  had  over  him,  and  the  frc- 

opportunitics  they  took  of  inccnfmg  Sir  John  Lee  againft 
ir,  upon  account  of  the  inquifition  of  lunacy  ? 

crefore,  fuppofing  he  had  a  real  intention  of  difinhcriting  Thpujhapci^ 
cir  at  law,  if  it  was  owing  to  fraud*  and  impofuion,  this  ^^^^^  u!*"^h" 
etch  back  and  reveft  it  in  the  heir  j  and  if  tlie  fettlcmcnt  heir,  yet,  if  it 

of  the  cafe,  no  body  can  have  it  but  the  heir ;  and  this  was  owing  to 
led  by  variety  of  cafes.     It  comes   neareft  to  the  cafe  of  ^f^^^^H  "^^^ 
and  Rlanhejie^  which  went  up  to  the  Honfe  of  Peers  Mny  27,  rcvcft  it  in  the 
.    The  power  of  impoGtioa  in  that  cafe  was  not  the  tenth  ^^^^' 
fo  ftrong  as  in  the  prcfent.  [  *328  ] 

ic  provifion  for  creditors  is  a  very  honed  one;  and  ,thereforc 

1  direct  the  trullees  for  this  purpofe  under  the  fettlement  to 
IS  to  the  plaintitT,  with  a  faving  of  the  intereil  of  Sir  John 

creditors,  if  any  (houid  hereafter  appear, 
le  f\^t(\  was  decreed  to  be  delivered  up  to  the  plaintiff,  and 
(Hon  of  the  ettate  hkewifc  to  be  given  to  hhn  immediately, 
Vade  ordered  to  pay  cofts. 

5  to  Wildmanj  I  would  not  have  it  laid  down  as  a  rule,  that  An  attomey't 
tomey  or  folicitor,  who  draws  deeds  under  fraudulent  cir-  ^^JJJ'"*.-^*!*^  ^\ 
(lances,   (Iran   afterwards,    to  fave  cofts,  cxcufe  Inxnfelf  in  dir©aionsin 
t  by  faving  that  he  could  only  follow  direftions,  and  there-  drawing  decd« 
is  not  to  be  involved  in  the  blame  of  the  tranfadlion ;  but  '^\^"^^'^'^t^^^ 
I  there  is  an  additional  circumftance  of  the  annuity  to  him-  will  not  cxcufe 
ujj  his  wife,  which  puts  it  out  of  ail  doubt  tliat  he  ought  to  l»ina^n>m paving 
cofts ;  and  ordered  accordingly. 


'OL.  IL 
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Cafe  228.  Attorney  General  vcxius  Buclnall,  June  23,   1 741  (l). 

.  ,  Lord  Chancellor, 

Any  p^rfons,     T  T  is  iiot  abfolutcly  necclTary  that  relators  in  an  informat^0i7 
tlio'  the  w.-ft  re  -   I    for  a  charity,    ihould  be  the  perfons  principally  intcrcfted,  for 
t^^ipildo.ior  die  '^^^  court  Will  take  care  at  the  hearing  to  decree  in  fuch  a  man- 
ch.iri.y,  my  be  iirr  as  will  bcft  aiifwcr  thc  purpofcs  of  the  charity;  and  there* 
ceU.ri  M  an     £qj.^  ^,^„  neifoiis,  thoueh  the  mod  remote  in  the  contemplation 
^.       '   01  the  charity,  may  be  relators  111  thcle  calcs  (2). 
\f^.-4:l^-  *^^^^         It  is  dou  >tful  in  this  cafe,  whether  tlie  donor  of  this  charity 
/;  /   //  j^jgmntended  thc  capital  fum  to  be  dil'pofed  of  for  the  purpofe  in  the 
^^^f  '  infonnation  mentioned,  or  only  the  intercft  and  produce  of  it. 

I  do  not  know  any  inftancc  where  this  court,  in  any  cafe  o{ 
charity  whatfocver  have  taken  to  themfelves  fuch  an  arbitrary 
difpofition,  as  to  confine  it  to  a  gift  of  the  intereft  and  produce  ^ 
only,  when  there  is  no  more  certainty  of  the  donor's  giving 
the  capital  tlian  the  intereft,  but  is  left  quite  obfcure,  and  in  the 
dark. 

The  Mafter  dircftcd  to  inquire  who  come  under  thc  defcrip- 
tion  of  the  donor,  as  proper  objeds  of  charity. 


(1)  Mr.  Jf^arJ,  in  his  life-time,  gave  of  the  trull  after  his  death,  and  oot  of 

4600/.  S^utb  Sra  bonds,   to  *Vir.  Bifcop^  the  intereft  and  produce  thcr^f,  he  begs 

(who  was  alfo  a  legatee  under  his  will)  her  chiefly  to  aihll  certain  perfons  there^ 

and  thereupon  made  the  following  me-  in  mentioned.      The   information  was 

morandum  in  his  walle  bock.     "  10th  brought  at  the  relation  of  one  of /fV^'i 

**  January,  17 16,  profi: and lofs.  Debtor  poor  relations.     Decreed,  chat  thc  gift: 

*'  to   4600/.   Sr^th  Sea    bonds  given   to  of  46C0/.  South  Sea  bonds,  was  a  gift^ 

*'  Mr.   Samuel  Bifcop,  10  difpofe  of  ac-  of  the  principal  and  intereft  of  that  fond 

*'  i  .;rding    to   my  dircdHons    to   him  "  for  the  benefit  of  IVard^s  poor  relations. 

Ward  died,  and  alio  BifcojK  who  made  An  inquiry  was  dircAed  as  to  the  objcd 

his    fitter    B:.cknaU    executrix.       Af:er  of  the  charity.     /Jt;§^.  ^/<5.  y/.  1741.  foL  j 

JBf/t'o/f's  death,    a  letter  was   found  di-  636.  *  j 

rcctifd  to  his  filler,  wherein  he  acknow-         (2)  But  it  feems  neceffary  that  there  j 

Icdg.'s  that  this  fum  of  4600/.  Sonth  St  a  fhould  be  a  relator,  who  has  fomc  in* 

bv-nJs,  was  given  to  him  to  afiill  Jranl^s  tercrt.     Mitford  90,  91.     Attormty  Gene* 

poor  relations ;  and  begs  her  to  accept  ral^.Oglcnder^  >'(?/•  jnn,  246. 


r  ;^29  ]  Haughion\cx£\is  Harnfon^  J^*"^  "i'^y  '742. 

Cafe  229. 
r  I!,  gives  A    Qiicftion  arofe  upon  the  will  of  Thomas  Hct:ghton^  dated 

500/.  by  his  will  /^  the  14th  of  Ocijbi'r  1738.  "  He  gives  a  legacy  cf  ccoA 
^'Ju'io.r.'rr/i'''  "  ^'^  "^^  P^^^  ^^  ^^^  grandfoii,  Thomas  Price,  the  fon  of  Marj 
fx^hTiTv'^u  to  be  "  Price,  if  he  lived  to  be  twenty-one,  and  in  cafe  he  fliould  die 
21,  unci  in  cafe  «  before,  then  to  the  other  child  or  children  of  his  daughter^ 
IkVn-o  .he  other  "  ^^"^^6'>  ^^rlviug  to  fuch  oge.'^  And  after  forae  fmall  IcgaciCi 
child  or  children  gavc  all  the  rcfl  and  refidue  of  his  perfonal  eftatc  to  the  plaintifl^ 

or  hi>  dau^ihter 

A'.  P,  euuiliy,  arrivng  to  fuch  an  age.  T.  P.  died  before  21,  and  no  child  of  M,  F.  wj*  Boc*' 
or  llvin;:  >t  the  tcltator*s»  death.  The  grand-clildrcn  born  after  tic  death  c/T,  H.  totrt  mrklgj  u  the  <0Ol« 
/t/-  tK>t  t€':rg  in  ttie  in  bii  /i/c-timt,  tt  muft  bavg  bad  in  Lh  ilcw  the  future  ckUdrtn  if  bit  dAu9bttr^ 

and 
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and  died  the  1 8th  of  O^^^^r,  1738,  and  fince  his  death,  Thomas  Haughton  v. 
^rice^  his  grandfcn,  died  mndcr  the  age  of  twenty-one  years,      ^*"«"** 
^d  there  being  no  child  or  children  of  Mary  Price  born  or  living   ^s^-^^  ^  .<^5v^^ 
^  the  tcftator's  death,  the  plaintiff  infifted  the  five  hundred  pounds      /.^'^^^/^^'^^ 

^Ught  not  to  be  raifed,  but  fink  into  the  refiduum  of  the  teftator's , 

^tc  for  the  plaintiff's  benefit. 

It  was  infifted  likewife  by  the  counfel  for  the  plaintiff,  the 
teiratlaw,  and  only  fon  of  the  teftator,  that  the  latter  legacy 
^  the  child  or  children  of  Mrs.  Price  is  equally  contingent  with 
Ac  legacy  to  Thomas  Price^  and  muft  wait  till  they  arrive  at  their 
to  of  twenty-one,  and  therefore  does  not  carry  any  intercft  in 
£e  mean  time. 

The  counfel  for  the  defendants,  Mary  Price  and  Pindock  Price^ 
be  brother  and  fifter  of  Thonias  Price,  infifted  that  the  teftator, 
1  cafe  of  Thomas  Pric/s  death  before  21,  gave  the  ^ve  hundred 
nmds  to  the  other  child  or  children  of  his  daughter  equally,  ar- 
iving  to  fuch  age,  and  that  Mary  Price  and  Pindock  Price  arc  in- 
tied  thereto,  though  not  born  till  after  the  teftator's  death ;  and 
lat  the  words,  if  Thomas  Price  lived  to  be  tnuenty-one^  muft  be 
iken  in  the  fame  fcnfe  as  the  words,  fo  foon  as  he  attained  his  age 
^21,  would  have  been,  and  therefore  not  contingent  as  to  the 
»jment  \  and  that  as  it  is  one  entire  fentence,  the  latter  part  by 
dation  will  equally  carry  intereft  to  the  other  child  or  children 
fMis.  Price,  as  to  Thomas  Price. 
LoRp  Chancellor, 

It  is  plain  the  grandchildren  born  after  the  teftator's  death  arc 
ttitled,  for  as  they  were  not  in  ejfe  in  his  life-time,  the  teftator 
mil  have  had  in  his  view  future  children  of  his  daughter  ( i ) ; 
Kt  I  am  of  opinion  they  are  not  entitled  to  intereft,  tho'  I  would 
e(p  them  if  I  poffibly  could. 

If  this  legacy  had  been  left  upon  no  condition  but  to  be  paid     [  330  ] 
I  Thomas  Price  at  his  age  of  twenty -one,  and  not  given  over,  A  parent  It 
Kn  it  would  have  been  a  legacy  veiled,  and  tranfmiffible ;  but  ^^J^"^  ^^  "^^"'« 
ill  no  intereft  could  have  been  demanded,  unlefs  it  be  in  the  chjid^/b"c*this 
ife  of  a  child,  who  had  no  other  maintenance  or  provifion,  for  has  not  beco  «- 
parent  is  bound  by  nature  to  fupport  a  child  ;  but  tliis  has  not  ^"f^^^^^  ^^"^ 
:cn  carried  fo  far  as  the  cafe  of  grandchildren  ( 2 ) .  therefore  not  in^ 

But  here  it  is  ftill  ftronger,  for  this  is  not  a  vefied  legacy;  titled  to  intereft. 
IT  in  cafe  Thomas  died  before  twenty-one,  it  is  given  over. 
The  words,  equally  arriving  at  the  age   of  tiuenty-one,  muft  be  ^^ ^«  c^il<*  or 
mftrucd agreeable  to  the  other  words,  and  therefore  it  will  ftill  f)^',\^^l^^'^ 
main  a  doubt,  whether  any  thing  vefts  till  twenty-one:  but  I  21,  then  the 
all  not  determine  this  now,  apd  will  only  direft  the  five  hun-  5*^'*.^*  ^***' . . 
led  pounds  to  be  put  out  to  intercft  (3),  and  10  be  paid  in  the  [^  th^ml^and^hl- 
eantime  to  the  plaintiff;  and  if  the  child  or  children  of  Mrs.  tereft  from  the 
Irfaf  arrive  at  their  ages  of  twenty-one,  then  the  principal  fum  ^'/"^,  !^  becomes 
f  fiyc  hundred  pounds  to  be  paid  to  them,  and  intercft  from  the 
me  it  becomes  payable. 

(l)  HgatheY.Heatbe^  ante  122.  note  2.         (3)   Heath  V.  Petty^  fojl.  3  vol.  105. 
(a)   Sec  Hestb  v.  Perry,  po/l.   3  vol.     noic 
Di«  aotcfl. 
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Cafe2304  Tiomhill  vctCxxs  Evan/,  July  2^  1742. 

A  mortgagee,  A  ^**''  ^'^^  brought  by  the  plaintifF  as  a  mortgagor,  to 
where  the  mort-  J^  licved  againflthe  defendant  the  mortgagee,  for  taki 
foSr^"vjl>r  ^^^^"^^S^  ^^  ^^^^  neceHities,  and  forcing  him,  at  the  < 
i-ent.  compciicU  every  fix  months,  to  turn  the  intcrell  into  principal  at  5^ 
the  mortgigorto  ^vhcrcas  the  original  morti?age  was  only  4  and  i,  and  foi 

turn  the  interet  .  ^  ^i      .•  1  .  in-  *  j 

into  principal  at  i"g>  ^^  thc  tunc  the  mortgage  was  paid  oft,  upon  an  adv? 
iitej>rrceHt.  zt  fix  months  intcrcft,  over  and  above  the  intercft  which  w 
fix  inonAj^^and  "P^^^  ^^^  mortgage,  notwithftanding  the  mortgagor  ha( 
at  the  time*thc    the  defendant  C\x  months  notice  of  his  paying  ofFthe  mortg 

mnrtgrige  wu 

paid  off,  inAfte^  on  an  adv.ince  of  Tit  month*s  intereft,  over  and  above  the  intercft  which 
The  biU  was  brought  for  relief  agtlnli  ihe  mortgagee,  and  to  fct  afide  the  grant  to  the  dcfc 
the  place  of  ftevrard  to  a  manor  of  chc  plaintiffs,  as  obtained  by  fraud.  LorJ  llardtoUkt  re! 
plahttijf^  both  in  refpt£i  n  the  tranjafihns  relating  to  the  mortgage,  at: J  a/fa  in  rt-gard  to  the  gn 

^/^'f^  "    The  bill  is  likcwife    brought  to  fct  afide  a  grant  to  t 
**/^'  ^         fendant  of  the  place  of  fteward  to  a  private  manor  of  the 

^  tiff's,  as  it  was  obtained  by  fraud  and  impofition,  the  def 

making   the  plaintiff  believe  that  the  grant   of  the  (lew, 
was  fo   drawn,  that   he    might  revoke  it   at  plcafure, 
the  fame  time  the  defendant  had  taken  it  to  himfelf  a 
heirs. 
[  331  ]         Lord  Chancellor, 

Where  there  is  an  a£l  of  extortion,  this  court  will  d 
refunding  without  inquiring  into  the  particular  circumfta 
impolition. 

I  am  furprlzcd  and  forry  tliat  this  affair  is  brought  bef 
court,  and  I  am  clearly  of  opinion  that  the  plaintiff  is  ini 
be  relieved  upon  the  principal  matters  prayed  by  his  bill. 

The  firlt  relief  prayed,  is  in  refpeft  of  the  computation 
tcrcfi,  by  turning  it  into  principal,  and  charging  5  p, 
intercil  upon  intereft'at  the  end  of  every  {v:l  months. 

Secondly,  in  rcfpcdl  to  119/.  16/.  3^.  advanced  for  t 
fix  months  intcrcft  over  and  above  the  common  intereft. 

'rhirdly,  The  fifty  days  intereft  after  the  notice  exph 
payi::g  off  the  mortgage,  which  was  entirely  owing  to 
fcndant's  own  delay. 
At:  agreement  to  As  to  the  firft ;  the  txcufe  for  the  defendant  is,  tl 
^^\  nwr^fge* '  mortgagor  decs  not  pay  intereft  regularly,  the  mortgpg 
into  principle  upon  agreement  turn  the  intereft  into  princpal  (i );  but" 
mull  begone  muft  be  dOHC  fairly,  and  is  generally  upon  the  advance  o 
Sjlncc"of*7r^fh  ^oncy,  and  even  then  it  is  reckoned  a  hardftiip  upon  a  moi 
incnoy.  and  an  a6k   of  opprcffion :  nor  is  there  any  proof  here  c 

money  lent* 


(1)    Fitk  Sir  Jhcmas  Mecre*:  cn/e,  Ca,  Umf,   Tall,  40.  ante  I  vol.   304 
nuce  I. 


In  the  Time  of  Lord  Chancellor  Hardwickc.  33 1 

But  what  weighs  with  me  Is  tlie  computation  at  the  end  of  Thornhill  t. 
every  fix  months,  and  tlie  turning  interelt   into  principal,  and         ^^*'*  . 
making  that  intcrcft  carry  5  per  cent,  when  the  original  mortgage  direac/'ihT^ 
carried  but   4  and  ^,  which  is  a  very  extraordinary  proceeding.  Matter  to  take 
and  therefore  upon  this  part  of  the  cafe  the  plaintiff  is  to  be  re- *J^5^**^"°Y"*y 
licred;  and  I  fliall  direct  the  Mailer  to  take  an  account  only  of  on  the  original 
what  is  due  upon  the  4000/.  at  4  and  \per  cent,  and  the  plaintiff  fum  at  four  and 
topay  no  more  than  4  \  for  any  frefli  money  that  fhall  appear  to  ^^^^.^^^^-^^ 

be  due  to  the  defendant  ( I ) .  pay  the  fame  rate 

of  intcreft  fur  any  freih  money,  that  ihall  appear  to  be  due* 

Secondly,  As  to  the  up/.  i6/.  3^/.  advanced  for  the  lad  Gx 
months  iiitered  over  and  above  the  common  intereft. 

This  is  a  mod  extravagant  affair ;  nor  is  there  any  colour  for 
taking  a  double  intered  upon  the  lad  half  year  ;  the  pretence  in- 
deed is,  that  the  plaintiff  by  way  of  gratuity  for  fervices  formerly 
done  agreed  to  give  double  intered  for  the  lad  fix  months,  when- 
ever he  paid  off  the  mortgage. 

Can  it  be  thought  that  this  court  will  fuffir  a  gentleman  of  the     [332} 
harto  maintain  an  a<flion  for  fees,  which  is  qu'tddam  honorarium  This  court  will 
or,  if  he  happens  to  be  a  mortgagee,  to  infid  upon  more  than  the  "®'  ^??!'*  . 

f       I-  Kr  1  ^r  •  f         r      \     r      r   c        counfel  to  main- 

Icgai  interelt,  under  pretence  or  gratuity  or  lees  for  bufinela.  tor-  tain  an  aaion 
merly  done  in  the  way  of  a  counfel  ?  To  admit  fuch  a  clandedine  f^f  fees,  or,  if  he 
way  of  coming  at  fees,  is   of  much  worfe  confequencc  than  the  ^^r^g^ee*,^to* 

other*  infift  on  more 

than  legal  in- 
tered, under  pretence  of  a  gratuity  for  bufinefs  formerly  done  in  the  way  of  counfel. 

It  has  been  faid,  and  truly  faid,  a  mortgagee  may  refufe  to  a  mortgagee 
part  with  tlie  deeds  till  his  money  is  paid  ;  but  dill  a  fair  mort-  may  refufe  to 
^gec  will  not  deny  an  infpetlion  of,  deeds  in  his  hands,   when  §*g'jj^|iu  ^f. 

be  lias  notice  to  be  paid  off.  money  is  paid» 

but  ought  not  to  deny  an  infpe€tion  in  his  hand^. 

Tlie  confequencc  then  of  tins  is,  that  the  fum  of  119/. 
16 /•  3//.  mud  be  refunded^  with  the  intered  which  has  been 
received  upon  it. 

Thirdly,  in  refpeft  to  the  fifty  days  intered  after  the  notice 
expired  for  paying  off  the  mortgage. 

The  principle  which  the  defendant  goes  upon  is,  that  if  in-  ^|^^^  ^  intereft 
tereft  is  an  arrear  when  the   mortgage  is  paid  off,  he  ihall  have  isinarrearwhcu 

the  mortgage  is 
paid,  a  mortgagee  ihall  not  have  intereft  for  that  intereft. 

(1)  His  Lordihip  direfled  an  account  was  to  inquire  what  arrears  of  intered 
4lf  the  principal  and  intereft  on  faid  u ere  from  time  10  time  agreed  by  plain- 
mortgage  of  the  I oih  of  May y  1732,  for  tiff,  in  writing,  to  be  turned  into  prin- 
tlic  faid  fam  of  4OC0/.  with  intereft,  at  cipal  after  fuch  arrears  became  due,  and 
4/.  gos.  per  cent,  to  30th  of  June,  1739,  fuch  arrears  to  be  confidered  as  princi- 
and  alfo  of  the  feveral  other  fums  of  pal  from  the  refpedive  times  of  fuch 
mtoney  afterwards  lent  upon  the  faid  fe-  agreement,  and  to  carry  interelt  at  4/. 
Carit/,  with  interefi  at  5/.  per  cent.  In  loj.  per  cent^  Rtg,  Lio.  Lib,  B,  174I. 
(ke  uidog  of  which  account,  the  Mafier  fol.   321, 

X  3  intereft 
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Thoinhill  ▼.  intercft   for  that  intcreft,  which  was   never  allowed  of 
^*'*''**       court  of  equity  (I ). 

Fourthly,  As  to  the  grant  of  a  ftcwardfliip  in  fee. 
It  is  void  ipfifaBo  (2),  for  it  may  poffibly  come  to  a  won 
which  is  not  to  be  fufrcred  where  it  a  judicial  office.  ' 
queflion  here,  whether  it  is  an  impofition :  in  the 
place  it  has  not  been  proved  the  plaintiiF ever  looked  upon 
grant ;  and  very  Hablc  to  Ix:  iinpofed  upon,  fuppofing  he 
read  i*:,  fince  he  did  not  know  what  an  inheritance  was,  ; 
withftanding  he  faw  the  grant  was  to  a  man  and  his  heirs. 

Befides,  the  defendant  abufed  the  truft  which  this  gendei 
repofed  i»  him  -,  for,  as  he  wis  his  counfel,  he  ought  to  1 
told  him  the  effect  cf  thefc  words. 
The  defendant  Another  ftrong  ingredient  in  this  cafe  is,  the  defendant's 
fuviiigabuf.'d  nifcft  intention  to  get  the  eftate  into  his  own  hands-,  and  tl 
ln*Wm,  and^  ^^^^1  taking  it  with  the  other  circumftances,  this  grant  mu 
manifcftiy  in-  delivered  up  to  the  plaintiff;  and  he  muft  likewife  have  his 
tending  to  get     ^^  ^Y\\%  time  -,  and  I  refervc  the  other  cofts  till  it  comes  back 

the  cftatc  into        .      m  *   n      >  /    \ 

his  o^^n  hands,  the  Mailer  s  report  (3). 

the  grant  of  the 

ile^^u^Aip  muft  be  delivered  mp>  and  the  plaintiff  mnft  hare  his  cofts  of  fiuC 

(1)  Proaoi'  V.  Cooper^  Free,  Cha^   1 1 6.  (2)  Vuk  Peri,/.  99.  loi, 

2  Fern.  377.  (3)  -^CS*  ^'^-  ^'  >74i-  fol*  3*«. 


t  333  ]  ^"'""'^  >6^2»  »742. 

Cafe  231. 
length  of  tim<    TT    ENGTH  of  time  was  infifted  on  by  the  defendant, 
S  «tmJ?ion  o?  l->  ^""^  ^^  "^^  redemption  of  a  mortgage  fought  by  the  plaii 
a  niorigage,  be-  bill,  it  being  as  long  ago  as  the  year  171 3. 

ing    miuc    in 

1713,  the  mortgagor's  foil ci tor  appearing  to  have  fettled  an  account  in  1730,  in  order  to  paj  t 

ntoctgjge.  Lord  HardivUke  hcU  ilut  would  f-vc  the  rijjht  of  icJcmpiion  (ij. 

Lord  Chancellor, 

1  own  I  am  not  f  )r  encouraging  redemption  of  mortga' 
very  long  Handing,  but  then  the  court  mull  not  wink  fo  ha 
not  to  allow  of  it  in  any  cafe. 
CoTcrtnre  ism  ^^^^t  there  is  a  pretence  of  coverture,  which  is  no  cxcufe 
cxcufc  for  not  caufc  if  a  v.'oman  becomes  aftcrwar<ls  difcovert,  the  ftatu 
redeeming  a^  ^^  limitations  will  run  from  that  time,  and  though  Ihc  fliould  n 
a  woman' be-     again,  it  Will  ruu  after  the  fccond  marriage. 

comes  afccrw.irds 

dii'covcrt^  the  iiatate  of  Limitations  will  run  from  tbat  clxxke. 

Tcnanc)  by  the  The  next  cxcufj  js  that  here  was  a  tenancy  by  the  cuj 
curicfy  js  no  c:f-  j^^j  thcTc  wouUl  he  iio  boutuls  to  a  redemption  if  this  waji  ai 
A>*coHi-4i!cnc°  cuie,  and  no  mortgagee  could  ever  be  (luieted  in  tlie  pofief 
to  .1  inoiig.i^ce,  for  it  is  of  iio  conicqucncc  to  the  mortgagee,  who  had 
r.*^t''*of"re  *^4"^^y  ^f  redemption,  if  tlic/  do  not  nuke  ufc  of  chat 
<l?mptio3  i  ?f      they  Ihall  be  barred. 

ilteydonoinnakc 

uie  oJ^Lheir  ri^h:,  they  ftftAll  be  bjrred* 


(l)  FUc  J^gas  T.  PliUry,  pof.  3  V^!.  22S. 


in  the  *nme  of  Lord  Clianccllor  Hardwicke. 
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But  though  the  mortgage  was  in  17 13,  in  the  prefcnt  cafe,  Anon. 
yet,  no  longer  ago  than  1730,  the  clerk  to  the  folicitor  for  the 
mortgagor  had  adually  fettled  an  account  of  what  was  due  for 
prmcipal  and  intcrefl,  in  order  to  pay  off  the  mortgage  5  and 
though  no  further  proceedings  have  been  had,  yet  that  fhall  fave 
the  right  of  redemption ;  but  however,  I  will  not  over- rule  the 
pka  entirely,  but  refenre  it  till  the  hearing. 

\ 
Cfari/verfusPmfl/w,  July  ^^  I74'>  upon  a  Re-hfaring.  Cafe  232% 

THIS  was  a  bill  brought   by   the  plaintiff,  to  edablifh  a 
bond  for  fccuring  an    annuitv  of  60/.  per  atw.  given  her  ^^i.P^'  V^'^* 
as  pntmtum  puataUa\  the   defendant  by  a  crofs-bill  mfiits  the  efi.hi.iiia  bond, 
plaintiff  was  a  lewd  woman,  and  a  common  proftitute,  and  *  for  f>ri  cu.ingan 
that  reafon  was  not  intitled  to  have  the  annuity  eftablilhed,  and  !""]Ji.J,  %^^^' 
therefore  prays  that  the  fecurity  may  be  delivered  up  ( i ).  ihc  plaintiff,  as 

picnxurr.  fudici-' 
iue  i  a  crof*  bill  praying  the  fecurity  maybe  delivered  up,  as  the  plaintiff  was  a  common  prcll'.cutc. 
The  defendant**  counfel  offered  to  prove  the  plaintiff  guilty  of  lewdnefs  wi:b  a  particular  per  (on  ;  it 
voj  objcded,  the  charge  in  the  crofi  bill  being  only  (he  waf  a  lewd  woman,  the  defendant  ought  to 
confine  herfclf  to  a  general  charafkcr,  and  not  to  particular  inftances.  Lord  Hardivicke  thought  tbt 
•ije^hfs  of  greet  cOKjequence  to  tbe  pra^Ue  of  the  courts  and  fok  time  to  corfidtr  till  tbefrfi  day  of  re-bcaringi 
mfter  :bc  term* 

Mr.   Clarhe  counfel  for  the  plaintiff  in  the  original  caufe,  [  *334  3 

Said  the  annuity  is  only  Oo  /.  per  ami.  and  not  to  take  place  till    ^ 
after  the  death  of  the  obligor,  /^t^rt^/^^^ 

A  material  piece  of  evidence  was  offered  now  for  the  plaintiff,  yfj^/'f/  j  /{ 
'which  was  not  at  the  former  hearing,  the  rcgifter  of  her  baptifm,  ^/^^^ytfCd 
which  appeared  to  be  in  171 1,  and  therefore  flie  could  be  only   S^/Jt^  v^</ 

-     1 6  at  the  time  of  her  acquaintance  with  Periam^  in  the  year  1727, /" 

I  and  he  was  then  of  full  age,  fo  that  it  cannot  be  conceived  that 
I  Ihc  ^iras  capable  of  impoling  upon  him,  and  feducing  him  to  the 
:  giving  this  bond  ;  for  the  law  prefumes  infants  not  capable  to  pro- 
▼cm  and  manage  thcmfclves,  much  lefs  of  impofing  upon  others, 
efpeciallyon  perfons  of  full  age. 

Ten  witneffes  for  Mrs.  Garke,  and  only  one  of  them  a  rela- 
tion, fwcar  pofitively  that  flie  had  an  unblemiflied  charafter,  pre- 
vious to  her  acquaintance  with  Periam. 

There  is  no  evidence  of  her  returning  to  vicious  courfes  after 
Perinm  left  her,  which  mufl  have  been  the  natural  confequcnce, 
if  (lie  had  been  abandoned  before,  and  therefore  this  is  a  itrong 
prefumption  (he  was  not  a  lewd  woman. 

There  arc  but  four  witneffes  for  the  defendant,  who  fwenr  to 
particular  inftances  of  lewdnefs,  and  thefe  not  from  their  own 
knowledge,  but  that  they  were  told  fo  by  perfons  who  hud  a 
criminal  converfation  with  her. 

(1)  When  this  caufe  was  firfl  heard,     original  caufe,  fhou!d  pay  the  defendant 
the  original  bill  was  difiiiined;  and  it     in  that  caule,  an«i   tiic  pldiniifr  in  the 
WJS  decreed,  in  the  crofs  caufe,  ihat  the     crols   caufe,   cofts   in   both  caufcs.  Reg. 
bood  Ihouid  be  delivered  up  to  be  can-     Lio,  A,  174I.  fol.  687. 
fltUeds    aod  that  the  plaintiff^   in  the 

X4  The 
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CLAtKVT.         The  counfel  for  the   defendant  offered  evidence  to  prove 
PxftiAM.       plaintiff  guilty  of  zGts  of  lewdnefs  with  a  particular  perfon, 
Mr.  Abihgdon^  before  Die  was  acquainted  with  Pcriam. 

An  objeftion  was  taken  by  the  plaintiff's  counfel,  that 
charge  in  the  crofs-bill  is  only  that  Mrs.  Clarhi  was  a  lewd 
man  of  an  infamous  charaf^er,  and  that  the  bill  does  not  rer 
any  anfwer  to  this,  and  therefore  the  defendant  in  tlie  evid 
ought  to  confine  himfelf  to  a  general  chariftcr,  and  not  to  p 
cular  inllances,  according  to  the  rule  of  law  upon  cxaminin 
charaiicrs ;  for  the  charge  here  is  fo  loofc  and  general,  lli 
was  impoffible  for  the  plaintiff  to  know  at  what  time  or  place 
with  what  perfon,  tlicy  intended  to  charge  her  with  afl 
lewdnefs. 

And  that,  in  order  to  let  them  into  tliis  evidence,  they  o 

to  have  charged  that  flic  was  kept  by  the  perfon  tliey  prcta 

have  had  criminal  convcrfation  with  her. 

S  335  3  ^^'^^  allegation  is  general,  that  flic  if  a  lewd  woman,  but 

evidence  goes  to  particular  inftances  of  proftituting  her  chafti 

Mr.  Murray  on  the  fame  fule  argued,  that  tlicy  ought 
confined  to  evidence  as  general  as  the  allegation  :  in  every  c< 
law,  where  the  charafter  of  a  perfon  it  called  in  queftion, 
the  examination  mufl:  be  general  j  and  goes  on  good  groi 
becaufc  they  will  not  fuffer  witncffcs  to  come  upon  furj 
with  particular  infl:ances,  which  tlie  party  h  not  prepared  t 
fwer. 

If  they  had  examined  to  her  being  a  lewd  woman  in  gei 
or  to  her  being  generally  of  an  infamous  charader,  it  v 
have  been  relevant  to  the  iffue. 

The  cafe  (^  Lord  and  Lady  Doneraiiy  which  has  been 
tioned  by  Mr.  Clarie^  is  not  fully  Hated,  becaufe  taken  o:ily 
tlie  printed  cafes. 

By  the  bill,  Lady  DofieraH  charged  that  after  her  marriaj 
beliavcd  with  die  utmoft  duty  and  tendcrnefs. 

Lord  Domrail  in  his  anfwer  fays,  £he  did  not  behave  witi 
duty  and  affedlion  as  became  a  virtuous  woman,  much  lei 
defendant's  wife. 

Virtue,  when  applied  to  a  wife,  in  all  languages  is  em] 
cally  applied  to  chaftity. 

The  evidence  in  that  cafe  to  fupport  the  defendant's  cl 
was  a  particular  inftance  of  lewdnefs  with  Mr.  Barry  :  the 
Chancellor  of  Ireland  was  of  opinion  it  ftiould  be  read 
upon  the  ftrength  of  this  evidence  chiefly,  difmiffed  Lady  . 
rail's  bill ;  flie  appealed  to  the  Houfc  of  Lords,  and  in  Pet 
i734-5f  It  was  heard  :  and  upon  the  dangerous  confequer 
admitting  fuch  evidence,  on  general  charges  to  the  cliarad< 
reputation  of  women,  the  Houfe  of  Lords  would  not  permi 
be  read. 

It  could  not  poffibly  be  forefeen  what  this  witnefs  woul« 
and  therefore  the  plaintiff  was  not  capable  of  crofs-examinin] 
ta  this  particular  fa£):. 

Mr,  Attorney  General  infifted,  in  fupport  of  the  proprk 
this   evidence,  that  in  the  cafe  of  Btnnet  v.   Vade^  Jm 
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1742  (i),  though  the  allegations  were  general,  and  general  weak-    Clai«*  », 
«efs  only  charged  upon  Sir  John  Lee^  yet  the  court  admitted  in-        **^ai4. 
llanccs  of  particular  wcaknefs  to  be  read,  which  is  a  parallel  cafe 
with  tlic  prcfent. 

Hefaid  in  the  cafe  of  Lord  and  Lady  Doncrail^  the  doubt  in  £  336  3 
the  Houfe  of  Lords  was,  whether  the  word  virtuous^  in  the  de 
fcndant's  charge,  could  let  him  into  proof  of  her  violating  her 
chaility  j  and  tlie  Lords  were  of  opinion,  that  as  the  very  main- 
tenance and  fupport  of  Lady  Donerall  depended  upon  the  event 
of  this  caufe,  that  they  ought  to  be  tender  of  giving  too  great  lati- 
tude to  the  word  virtu^us^  ox  extend  it  to  one  virtue  more  tliaa 
another,  and  therefore  denied  the  evidence. 

He  cited  Sidney  v.  Sidney,  which  was  fir  ft  heard  at  the  RoUs^ 
where  Sir  yo/eph  Jekyll  allowed  evidence  to  be  read  of  the  fame 
kind  with  this  ;  but  Mr.  Attorney  General  faid  he  was  doubtful, 
whether  Lord  Chancellor  T'/i/fo/  on  the  appeal  admitted  it  5  to 
which  the  plaintiff's  counfel  made  anfwer,  that  his  Lordflnp 
'  refufed  to  admit  it.  3  H^ms*  269.  Mr.  Brown  of  the  fame 
;     fide. 

It  has  been  faid  no  evidence  muft  b*  read  in  this  court,  unlefi 
\     the  nature  of  the  icvidence  itfelf  is  put  into  ifTue. 
i        Where  lewdncfs  is  charged  upon  a  woman,  is  it  neccflary  to' 
fct  forth  at  what  particular  tavern,  or  with  what  particular  gen- 
tleman, (he  has  been  guilty  of  lewdnefs  ? 

Bclides,  this  would  be  attended  with  ill  confequenccs,  becaufc 
it  would  lay  open  the  cafe  too  much,  and  put  the  adverfary  party 
upon  their  guard,  and  give  them  an  opportunity  of  fquaring  tlieir 
own  evidence,  by  the  proofs  of  the  other  fide. 

In  cafes  of  infanity^  the  court  never  expeft  particular 
atls  to  be  charged,  and  yet  .the  evidence  goes  to  particular 
indances. 

Mr.  WeHonoi  the  fame  fide,  infilled,  that  the  interrogatories 
vere  general,  and  that  this  evidence  came  out  upon  the  general 
intcncgatory  of.  Is  (he,  or  is  (he  not  a  lewd  woman,  and  of  an 
infamous  charafter  ? 

Lord  Chancellor,  - 

I  do  not  remember  tliat  this  objeAion  was  made  at  the  former 
tearing ;  and  as  the  chief  llrefs  of  the  caufe  depends  upon  it,  ic 
is  become  a  queftion  of  very  great  weight,  and  therefore  I  will 
put  it  off  to  the  firll  day  of  rchearings  after  term,  and  will  look 
in  the  mean  time  into  the  cafe  of  Lord  and  Lady  Dotierail^  and 
itdney  and  Sidney,  and  Co>:  and  Robin/on,  about  a  twelvemonth 
igo  in  LincoIn'S'inn  hall ;  this  queftion  befides  is  of  great  con- 
fequence  to  the  rules  and  praftice  of  the  court,  and  therefore 
Wcrves  confideration. 

(1)  Ante  324.  S.  C» 
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Cafe  223*,  Clark  vtxi\x%  PeriajJiy  July  27,   1742.     Rehearing,, 

Lord.  Chancellor, 

S.C.  ante  333*     nP^  H  E  queftiou,  upon  which  this  caufc  flood  over,  waSMtrfte 

X     ther  the  depofition  of  one  Rogers^  taken  in   bthalf  of  xhi 

defenda{it  in  the  original  caufc  ought  to  be  read  ;  it  is  an  attempt 

to  prove  that  Mrs.  C/ark^  before  the  time  of  Periam*s  giving  the 

bond  to  her,  was  kept  by  a  particular  perfon  one  Mr.  Abittgijft^ 

and  had  criminal  convcrfation  with  him. 

It  Is'fufficient  to      The  objeftiou  is,  that  the    particular  fafts  to  which  Rogers  is 

putiaiiruea      examined  (liould  have  been  put  in  iflue  fpecially,  and  that  they 

general  charge  of  ro^-ir-i-r  *^  ^ 

lewdncfs,  aiid     are  not  lumciently  lo  m  this  caulc. 

mnder  thii  you 

aay  give  parcicular  evidence,  but  then  it  muft  be  pointed,  and  applied  to  the  general  ehax^ge  (i)* 

As  to  the  nature  of  the  fuits,  tlie  original  bill  is  brought  tc 
have  faiisfaftionout  of  the  perfonai  eftateof  the  late  Mr.  Periam 
for  the  bond. 

The  crofs  bill  is  brought  by  the  widow  of  Mr.  Per'mm^  and  i 
to  be  relieved  againft  this  bond,  and  to  have  it  cancelled  •,  art 
the  equity  is  founded  upon  this,  that  it  was  given  by  Mr.  Perlat 
to  Mrs.  Clark^  ex  turpi  caufa^  and  that  (lie  was  a  lewd  woman  c 
an  infamous  charadler,  and  therefore  it  is  infiftcd  the  ecu. 
ihould  relieve  againll  it. 

The  counfel  for  the  plr.intifF  in  the  original  bill  infift,  that  us 
der  this  allegation  in  the  crofs  bill,  the  plaintiff  there  is  not  ifl 
titled  to  examine  to  any  thing  but  hcv  charadlcr  in  gencrsr 
becaufe  it  is  impoflible  for  Mrs.  Clmk  to  be  prepared  to  give  £ 
anfv/cr  to  thp  particular  fafts  chargeil  \  for  though  every  body 
fuppofed  to  be  ready  to  fupport  a  general  charaftcr,  yet  no* 
particular  fadh 

But  I  am  of  opinion  the    prefent  cafe   differs   from   all  the 
cafes  relating  to   examinations  to  general  charaftcrs,  botli  as 
the  rcafon  of  th.e  thi!:g,  and  as  to  the  authorities. 

In  the  {\\{\  place  with  regard  to  authoricies,  there  is  one 
point,  V/LiUy  vcrfus  Norton  (sf  aP,  i  Ferft,  483.  I  do  not  mc^ 
tion  this  cafe  as  an  authority  of  judgment,  but  only  to  (he 
the  intention  of  the  court  and  the  bar  at  that  time ;  for  it  i»- 
not  put  in  iffue  there,  that  the  defendant  was  a  common  ftru  - 
pet*. 
C  ?38  1  There  have  b.'en  two  cafes  fince  I  fat  in  this  court ;  the  fiS 
was  jfd-yris  vcvfus  Iwirr^  February  28,  1 738.  vide  X  T.  Aik.  j.^ 
The  charge  tiRTe  was,  that  at  and  before  the  time  of  his  beco  t 
ing  acquainted  with  her,  H^e  was  a  woman  of  lewd  fame  andbi 
charaftcr,  and  an  orange  girl  at  the  playhoufe. 

(i)  Mcore  V.  Mccre,  a;i/e  I  vol.  276. 

*  The  bin  was  to  be  relieved  ngainf!  a  bord  to  a  woman  whom  the  plajntSflTkept^ 
not  being  char|;ed  or  puc  in  iiiue  in  ihe  cult)  ihat  ih:  wa^  a  comruon  .Iruinpec, 
4cpo6uous  u»  chid  fa^,  though  provcd|  not  uilowcd  tj  Lc  rc«d.     i  Kcnv.  ^3. 

T 
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The  next  was  Robinfon  verfus  CoXy  after  T.  term  1741.  the    CLxirm 
cViarge  there  that  fhe  was  a  woman  of  lewd   fame ;  and  they      P«*«am. 
entered  into  the  moil  particular  account  and  particular  fac>s 
that  could  poffibly  be  imagined^  of  drawers  being  fent  by  gtmtle- 
men  to  bring  her  to  particular  taverns. 

And  yet  the  prefent  objeQion  was  not  then  made  in  cither  of 
thofe  cafes,  it  being  the  common  way  of  charging  matters  of  this 
fort ;  fo  that  what  is  now  difputed,  was  thought  to  be  the  rule 
of  evidence  at  that  time. 

In  the  cafe  of  Sidney  verfus  Sidney^  February  7,   1722  (l),  sit  That  a  wif- *^> 
thcRoilsy  a  bill  was  brought  for  performance  of  articles  entered  ^^^/hihuw/htr^ 
into  before   marriage,    by  the  wi^e   againft  the   hufband.:  Sir/'^' ^^^'r*  "f^ 
JcfepJj  Jck}'!/  d'i(m\Qcd  the  bill,  and  was  of  opinion  that  the  de- aduherrfr,  "1/" 
pofition  ill  that  cafe  to  prove  her  an  adukcrefs,  ought  not  to  be  **^pofition  in  that 
read,  becaufc  the  anfwer  of  the  hufband  had  not  put  the  charcc  I'H!^^?'"'  ^'''' 
ot  adultery  m  illue,  for  the  words  were,  J/jf  Lid  ml/hehai)ed  her-  u»  be  read. 
fdf^  which  does  not  imply  adultery,  for  you  mud  certainly  make 
a  general  charge  of  it. 
The  cafe  \%^ich  is  principally  relied  upon  for  the  plaintiflFin  the  c   •      1. 

/v^  •     1  r       •       T       J         1  T     J      7^  -7  Saying  that  a 

onginal  caule,  is,  Lord  and  Lady /^c>//<rfl//,   1735.  wife  did  not 

behave  with  that 
■uly  u  becime  a  virtuous  woman,  will  not  intitle  die  hufband  to  enter  into  prodf  of  her  a>miniccin^ 
>^lcer)',  unlefs  there  i$  an  cxprcfs  charge  of  this  kino,  for  the  virtue  of  a  woman  does  iMtcondil  merely 
Jn  her  dullity. 

The  bill  was  brought  by  her  for  fcparate  maintenance  ;  the 
9^eftion  arofe  upon  this  ;  Lady  Domra'il  had  charged  by  way  of 
^erit,  that  fhe  had  behaved  with  the  utmofl  duty  and  refpeS. 

My  Lord  DjJierail  in  bar  to  the  equity  infilled  on  by  the  bill, 
^^ysin  his  7in(yr/CTy  Jbe  did  not  behave  ivith  that  /i::ty  and  affeSHoa 
^J  became  a  virtuous  woman ^  much  left  this  drjendant^s  wife.  In  or- 
^^T  to  fupport  this  fuggcllion,  he  entered  into  particular  fa<Ss  of 
her  adultery  with  one  Barry ^  and  in  the  Chancery  in  Ireland  the 
depofitions  were  read ;  but  upon  an  appeal  to  tlie  Houfc  of  Lords 
«erethcy  were  not  admitted. 

I  was  not  prefent  in  the  Houfe  of  Lords  at  the  hearing  of  that 
caufe,  and  therefore  do  not  know  the  particular  rcafons  :  but  a 
Very  Urong  one  appears  upon  the  pleavlings  thenifolvcs,  whicli 
^iftinguifhes  it  from  the  prefent  caie,  and  brings  it  to  that  of 
^id/iey  ycvfvis  Sidney ^  becaufe  there  is  no  exprcf»»  cliargc  of  adultery 
in  Lord  DoneraiPs  anfwer. 

The  virtue  of  a  Woman  does  not  confiil  merely  in  herchafti-  [  339  ] 
^Jy  for  (he  may  be  guilty  of  a6ts  of  cruelty  5  and  indeed  it  ap- 
P<^red  in  tUis  very  caufe  that  flic  had  not  only  ufed  her  hulband 
^tth  inhumanity,  but  beat  him  5  a  woman  too  may  be  addi£icd 
'<>  gaming,  and  other  extravagancies,  which  n  not  a  virtuous  be- 
haviour. 

Jn  the  prefent  cafe  the  plaintiflT  herfclf  has  laid  a  foundation, 
"7  fujjgefting  that  (he  was  a  kept  miilrefs. 

T^hefe  are  all^the  authorities  :  from  thence  may  be  gathered  the 
^^A^rni  lenfc  in  thofe  determinations,  that  it   wa*  -  lulFicicnt  to 

(0  3  P.  /r.  269.  s.  c. 

put 
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Claikk  v.     put  in  iffiie  a  general  charge  of  lewdncfs,  and  that  under  tK 
xiiAM.      ^^^  gj^^  particular  evidence ;  and  I  think  I  have  heard  i 
down  fo  by  Sir  Jo/eph  ytfky//'^  but  then  your  particular  evi 
muft  be  pointed,  and  applied  to  the  general  charge. 
Improper  to  ^^  Y^u  was  to  alledge  in  the  bill,  that  the  woman  was  kc 

.cl^rge  in  a  bill,  particular  gentlemen,  or  had    criminal  converfation  with 
a  y^**?^^^*'^^^^  cular  perfons,  the  character  of  ftrangers  might  fuller,  an( 
fatloB  with  pwir-  would  be  ftufFcd  With  indecent  matter  and  private  fcandal. 

ticular  perfons, 

M  it  would  zAqSL  the  charadler  of  ftrangers,  and  fill  it  with  private  fcandal. 

Where  in  a  cri-  Secondly,  As  to  the  reafon  of  the  thing. 
Son*thcMi*f«ner  T^e  cafcs  Urged  by  the  plaintiff's  counfel  in  the  originul 
to  ftrengthcn  relating  to  criminal  profccutions,  muft  be  allowed  to  be 
hu  charaaer  {q^  j^  examining  to  characters  you  can  only  enter  into  gt 
ticttlar  fiifts^a"  f^fls  ;  but  if  thcrc  is  a  criminal  profecution,  and  the  prii 
fiipportit,  the  in  Order  to  ftrengthen  the  evidence  for  hischarafter,  enter 
profecutor  may    particular  fads   to  fupport  it ;  this   is  called  a  ciiallcnjrc  t 

likewife examine  *       ^,  11^1  i-i         •  ^ 

to  particular       prolecutor,    and   then  he   may  hkcwiie   examnic  to  part 

6a«.  fafts. 

But  in  trriminal  profecutions  it  comes  in  only  collatcrall 
incidentally,  and  is  not  the  particular  thing  to  be  tried 
when  that  is  the  cafe,  they  are  not  fuppofcd  to  be  pre 
with  evidence. 

Inanlndiftment      But  compare  this  with    cafes  where  the  chara£>er  is  the 

ibr  kcepirn{  a      cular  ifluc  to  bc  tried  :  fuppofe    in   the  cafe  of  an  indid 

comnvin  bawdy-  r       1  •  1  1      1        r  •  1  1  • 

houfc  or  gaming.  ^^^  keeping  a  common  bavvily-houk,  without  charging  any 
houfe,thoughthc  ticular  fad,  though  the  charge  is  general,  yet  at  the  tria 
charge  »  gene-   j^^y  gjy^  jj^  evidence  particular  fads,  and  the  particular  tii 

ral,  yet  you  may    j    .^   °  .  ir  1  1 

give  particular    doing  them  ;  the    fame  rule    as  to  keepuig  a  common  gar 

/a£^s  in  evidence,  houfc. 

r  24Q  ]  '^^^^^  »^  ^^c  pradicc  in  all  cafes  where  the  general  bebavio 

In  an  iflue  on  quality,  or  circumlbancc  of  the  mind,  is  the  thing  in  illue  ;  : 
mncomj>os  mentis,  inltancc  in  ;/;//  compos  vsefiiiSy  it  is  the  experiePiCe  of  every 
partioilL^iai of  ^^^^  y^^  S^^'^  particular  ads  of  madneis  in  evidence,  an. 
madnefsin  cvi-  general  only,  that  he  is  infane  ;  fo  where  you  charge  that  a 
dencc,  and  not  js  addidcd  to  (Iriiiking,  and  liable  to  be  inipofcd  upon,  yo 
he^h  infane/    ^  "^^  Confined  in  general  to  his   being  a  drunkard,  but  parti 

inftances  are  allowed  to  be  given. 
Jn  an  indiftment  Indeed  there  is  one,  the  cafe  of  barrctry,  which  is  cont 
«j  harretry,  the  whcrc,  iu  an  indidmcnt  for  this  ofFcncc,  the  defendant  ouj 
Mtt^^lllp^l^of^^'^^  ^  ^^Py  rf  ^^'^  articles  to  be  infifled  on  againft  him  ai 
the  articles,  trial,  bcforc-haud,  that  he  may  have  an  opportunity  of  prep 
•"^fiftV" '°  ^^  ^  defence  ;  but  that  is  a  particular  cafe,  and  differs  froi 
againft  htm  at  Others  ;  for  the  drawing  of  the  line  between  purfuing  hin 
the  trial,  barretor,  and  following  the  courle  of  his  profefTion  as   an  : 

ney,  is  a  very  dilhcult  thing,  becaufe  it  is  a  crime  of  whi< 
attorney  for  the  moll  part  only  can  be  guilty. 
Whcrethegcne-      Wherever  the  general  life  or  converfation  is  put  In  iflue, 
rai  life  or  con-    noiicc  to  the  pcrfon  who  is  charged,  that  fhe  (hould  bc  prcf 

▼erfaiion  is  in 

iflue,  ihe  ^rfon  xuuft  be  prepared  to  invalidate  that  evideacc,  othcrwife  where  it  comes  iaoiflittni 
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talce  off  the  wcif^ht  of  that  evidence;  but  where  it  comes  in    Claim  r. 
Ll;;itcrally,  you  fliall  be  confined  to  general  evidence.  ««xam. 

This  fcems  to  me  to  be  the  diflinftion,  and  the  grounds  of  it ; 
id  if  I  was  of  a  different  opinion^  I  fhould  overturn  the  con- 
ant  courfe  of  this  court,  and  nnke  the  greateft  confufion, 

L/>rd  Chancellor  upon  the  merits  of  the  caufe  propofed,  that 
ic  bond  fiiould  be  delivered  up  to  be  cancelled,  and  tliat  there 
lould  be  no  cofts  on  either  fide,  upon  which  it  flood  over  for 
he  plaintiff's  counfcl  to  recommend  it  to  their  client  to  acquiefce 
iiider  this  propofal. 

The  iffxt  day,  by  the  confent  of  the  parties  in  both  caufes, 
Lord  Hardwkke  ordered  that  a  perpetual  injunction  be  awarded 
to  ftaythc  proceedings  at  law  of  the  plamtifFin  die  original  caufe 
3n  the  bond  in  queiUon  ( i ) . 

(i)  His  Loidihip,  with  confent  of  the  cei'  v.  IJavwarJ,  Ptrc,  Cha,  114.     Crai^ 

parties,  rcvericd  the  former  decree,  as  v.  Hoo'-.f^  Ca,  temp,  Talb,  153.     Annott- 

o   colls;    and  diredled  a  perpetual  in-  Jalc  v.    fiatris,    2  P.   PT.  432.      Lady 

undioo   to  Hay  the  proceedings  at  law  G-jr's  cnff,  3  P,    W.   339.     Robin/on  v. 

>n   the  bend.     Rtg,  Lib,  A,   1741.  fcl.  Gcc,  i  A'f/' 254.     Pricjly,  Parrot,  zFef. 

>37.     Wi»h  rrfpcd  to  cafes  of  this  na-  160.     iralker  v.  P$rkuij,  3  Burr,  1568. 

"re,    viile   IfbaUj   v.   Norton »    1    Vem.  Hill  v.   Spencer,    Amb,    641.      Ex  parte 

S3.     MatOew  V   Hiinbury,  2  Fern.  187.  Cottercl,  Cyivp,  742. 
^^Jabam  v.  Manmlvg,  2  Fern.  242.    Spi^ 
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Mer/on  \cr{\xs  Blijcirnorf,  July  I  a,   1742,  at  the  Rolls.  [  34^  ] 

H  E  queftion  arofe  upon  the  will  of  one  John  Moore.  Cafe  234. 


"  AH  his  lands,  tenements  and  mefTuages  whatfoever,  after  a  teftator  gWet 
**  debts  and  legacies  paid,  and  funeral  expences  arc  difcharged,  tojMmes  Mnfim 
"•  the  teftator  gives   to   his    brother-in-law  Jatnes  Merfon  the  Jlnc^nu  ***Lid 

**   plaintiff."  mcfruageswhat-. 

foe  very  after 
^kts  and  legacies  paid,  and  funeral  expences  are  difcharged  :  the  debts  b-ing  charged  only  contingc'ntly 
"*>  the  real,  if  the  pcrfonal  cftiU  flxould  be  deficient,  the  Mafter  of  the  Rolls  held  the  plaintiff  haa  onlf 
*»e/bte  for  life  (1). 

The  queftion,  whether  this  is  a  devife  in  fee  to  the  plaintiff, 
^^  only  an  eflate  for  life. 

-Brozvn  for  the  plaintiff  cited  the  cafe  of  Freahe  verfus  Lee^  2 
^^ij.  249,  and  Sir  Th.  Jones  1 1 3, 

The  will  fets  out  too  with  general  words.  As  to  all  my  wordly 
8^H>d8  whatfoever,  1  intend  to  difpofe  of  as  follows  5  which 
»*^djrsthe  teiiator's  intention  to  difpofe  of  the  whole.  The  Icga- 
^^s  too  arc  appointed  to  be  paid  in  two  months,  which  amount 
^  more  than  the  annual  value  of  the  eftate  dcvifed,  and  confe- 
%^*c«tly  muft  l^  a  devife  in  fee,  or  otherwife  the  plaintiff  would 
•^  a  lofcr  inllcad  of  receiving  any  benefit  from  this  legacy. 

(i)  Fide  note  to  Ridcut  v.  Payne,  fofl,  3  vol.  486, 

Mr. 
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/fxitoN  ▼:        Mr.  Harvey^  for  the  defendant  the  heir  at  law,  cited  i   Cfo 
.ACKMOKs.  ^^^^  Dickens  Terfus   AlarJIjall^  mentioned  by   Ldrd  Ch.  Juft 
Holt  in  Cole  vcrfus  RoUhifotj^  Saik.  234. 

Majlerofthf  Rolls.   Where  a  grofs  fum  is  to  be  paid  out  of  tlw 

lands,  to  be  fare,  it  gives  a  fee  to  the  devifee  of  thofe  lands  ( i ). 

But  here  the  debts  are  not  at  all  events  charged  upon  th< 

'    real  eflate,  but  only  contingently,  it  the  p<Tfonal  eitate  Oiould  b 

deficient. 

And  therefore  docs  not  come  up  to  the  cafes  cited  of  a  grof 
fum  to  be  paid  out  of  land,  and  confequently  gives  no  more  tha: 
an  eflatc  for  life  to  the  plaintiff  the  devifee. 

But  at  the  inflance  of  the  plaintiff's  counfel  refenred  thispoit: 
till  it  comes  back  upon  the  Mallei's  report. 

(l)  Fidt  Doe  V.  Rkhaids^  3  Term,  Rep.  356.  Gcoilright  v.  Siocka,  5  Term.  Rep.  ij, 

f  342  ]  Pcpc  vcrfus  Curly  June  17,  1741. 

Cafe  23  J. 
The  deftndaiit,     A   Motion  was  made  on  behalf  of  Curl  the  bookfeller,  upoi 
onhi»tnfwer       ^-^  his  having  put  in  his  anfwer    to  diffolve  an   injun£lior 
t^/to  dif-      ^'^'^ich  Mr.  Pope  had  obtained,  againft  his  vending  a  book  inti 
Iblvc  an  injunc-  tied,  Letters  frcra  Swift ^  Pcpe^  and  others. 

tion  agiinft  hit 

vendiDj;  t  book  of  letters  fi-on  Swift ^  ^op^y  aud  others  (i). 

^  -^  Lord  Chancellor, 

^^^^-  The  firft   queilion  is,  whether  letters  are  within  the  grour 

^**  f^!^  "^"^  intention  of  the  ftatute  made  in  the  8th  year  of  Queen  An 
f/O^  ^r  ^ c.  19.  intitled.  An    acl  for  t?ie  encouragement  of  learning, 
__J^""    vcfting  the  copies  of  printed  books  in  the  authors  or  purcha 
of  fuch  copies. 
A  collcaionor       I  think  it  would  be  extremely  raifchicvous,  to  make  a  dift 
letters  as  wcU  as  tion  between  a  book  of  letters,  which  comes  out  into  the  wc 
triJhin^in"    e'^l^c^  I'Y  the  pcrmiflionof  the   writer,  or  the  receiver  of  tl 
f -Btion  of  the     and  any  other  learned  work. 

SJi  r.f  Qucf n 

jUittf  tJie  3&  for  the  encouragement  of  Icaznlng. 

The  fnm-  ohjrcflion  would  hold  againft  fcrmons,  whic 
author  miy  never  intend  Ihould  be  fublifhed,  but  are  coll 
fiOni  loofc  papers,  and  brought  out  after  his  death. 

Another  oljcoion  has  been  made  by  the  defendant's  co 
that  where  a  \\\x\\  writes  a  letter,  ic  is  in  the  nature  of  a  gift 
receiver. 
^^         •        .      But  1  am  of  opinion  tlv.it  it  i.^  only  a  fpecial  pronertv 

The  rrceiver  of  .  ,r  i  i         »  r      i  *^      '   .     / 

•  letter  iH>,  ac  rcccivcr,    poilioly   the   property  ot    the   paper    may   belc 

inrtft,  a  j.>int  him  ;  but  tiiis  v1oj:>  not  give  a  licenec  to  any  pcrfon  whatfo 

Ji-c'^rrerTiM  r\^"'»»''^  tli;:m  to  t!ic  worM,  for  at  moil  the  receiver  has 

tnc  ro!iciii>a  joint  property  witli  the  wTitcr, 

d'JCi  not  jjivc 

Mini  a  licence  to  pr.bliib. 

(i)  Sec  Gyla  V.  injc^x,  a?:te  141. 
J 
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The  fecond  queftion  is,  whether  a  book  originally  printed  In       Pop*  ▼• 
Jrelandy  is  lawful  prize  to  the  bookfellers  here.  CuRt. 

If  1  fliould  be  of  that  opinion,  it   would  have  very  pernicious        .   . 
confequences,  for  then  a  bookfeller  who  has  got  a  printed  copy  bcKSTilT^wr- 
of  a  book,  has  nothing  clfc  to  do  but  fend  it  over  to  Ireland  to  be  /W,  which 
printed,  and  then  by  pretending  to  reprint  it  only  in  Euglandy  will  **[JJJ^?^^^  7** 
by  this  means  intirely  evade  the  a£l  of  parliament.  priHted  in  In^ 

landf  will  not 
be  fuffered,  being  a  mere  eTa£on  of  tbi  a3^ 


1 


It  has  been  infifted  on  by  the  defendant's  counfel,  that  this  is 
31  fort  of  work  which  does  not  come  within  the  meaning  of  the 
aft  of  Parliament,  becaufc  it  contains  only  letters  on   familiar       £  343  ] 
fubjefts,  and  inquiries  after  the  health  of  friends,  and  cannot 
properly  be  called  a  learned  work. 

It  is  certain  that  no  works  have  done  more  fcrvice  to  mankind,  ^^  ^^'^"  ^"^ 
thanthofe  which  have' appeared  in  this  fhapc,  upon  familiar  yi°'^*^J*^^^*^ 
fubjccls,  and  which  perhaps  were  never  intended  to  be  pub-  than  thofe  upoa 
lifted  ;  and  it  is  this  makes  them  fo  valuable ;  for  I  muft  confefs  ^^»arfuyc£b, 
for  my  own  part,  that  letters  which  are  very  elaborately  written,  ^cre  intend©! t* 
and  originally  intended  for  the  prcfs,  are  generally  the  moft  in-  be  pubUihcd. 
fignificant,  and  very  little  worth  any  perfon's  reading. 

The  injunftion  was  continued  by  Lord  Ckamdtor  only  as  to  The  injunftion 
iiok  letters,  which  are  under  Mr*  Pope*s  name  in  the  book,  j^ttel"**^"*'  ^.  *b 
and  which  are  written  by  him^  and  not  as  to  thofe  which  are  writ-  iauP^^  not  u 
tPii  to  him.  *o  thole  written 


GuUlam   verfus   Holland  et  e  contra^   OBoher    14,   1741,  in  the    Cafe  235* 
paper  of  exceptions* 

WHERE,  faid  Lord  Chancellor^  a  portion  is  charged  upon  It  ii  the  rule  of 
land,  and  the  will  does  not  mention  intereft,  the  court  ^^  "*"'^  ^  ^• 
...  .        '  ,  1.         1      1       1        1  .  n  low  no  more 

Will  not  give  any  more  than  ^per  cent,  though  the  legal  mterelt  thau4/«rf«»f. 
is  5  p^r  cent,  this  is  a  rule  which  has  been  laid  down  of  late  years  where  the  wiH 
f  1 ),  and  has  been  extended  likewife  to  cafes,  where  legacies  and  5^*"°^  "*!'*' 

^      '*.  ,  ,  r        \     rL  t     \  °  ^**"  intereft  on 

portions  are  charged  upon  perfonal  citates  (2;.  p)ruon8  charge* 

upon  land,  and 
has  alio  been  extended  to  the  cafes  of  legacies  and  portions  charged  upon  perfonal  eiUtc* 

(l)   So  Hoilgfon  V.  Raiufin^    l  Vef.  48.  (2)  So  Beck/ord  v.   Tobin^    I  Fef,  31 1, 

Moorf  V.  Mjcre,  poji.  3  vol.  402.     Brya?it  Wood  \.  Bifant,po/l,  523.     Cotitra  Moore 

V.  S/>cJ^r,    1  AV/'.  171.      Trimltfion  v.  Co//,  v.  Moore,  poft.    3    vol.   402.      Sivynfen  v, 

I   y^f.  z-jj.     Denton   v.   Sbellard,  2  Fef,  Scaiven^     I    f^e/.  99.      Bryant  v.   Spskc^ 

»39.  I  f^cf,  171. 


Booth  vtxius  Boothy  July  I ^y   1742. 

A  Bill  was  brought  by  the  planitlfF  againft  the  defendant  for 
an  account  of  the  rents  and  profits  of  an  eftate  during  the 
dmehe  was  guardian  to  the  plaintiff's  brother,  and  for  an  in- 
jon^lion  to  ftay  the  defendant's  |)rocccdings  upon  an  ejedmeut 

for 
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Booth  ▼.      for  the  pofTeffion  of  the  eftate  which  is  mortgaged  to  him  5 
*^®''"'       caufe  he  is  proceeding  in  this  court  to  foreclofc  die  equity  0 
demption. 

Lord  Chancellor, 
A  mortgagee  ra        Though  the  defendant  is  foreclofing  the  equity  of  redem] 
frembrulgfng an  ^^^^9  J^^  1^<^ '«  not  precluded  from  bringing  an  cje£lnient  at  h 
•>*ara«ntatiaw  the  fame  time,  unlefs  there  is  fomething  very  particular  to 
iL^kL^i'df^  it  out  of  the  common  cafe, 

fcrcdofurc  de-        *  The  Only  material  queflion  is,  whether  there  are  any  gro 

pending  here,     for  me  to  prefume  the  mortgage  is  fatrsfied  :  As  to  the  peri 

£  *344  ]     cllate,  it  is  moll  clear  that  the  plaintift'*  s  brother  was  an  in( 

bered  man,  and  that  he  made  an  aiBgnment  of  it  to  a  neigh 

before  his  death. 

Then  how  can  I  infer  neccffarily  from  tliis,  that  the  r 
gage  is  fiirisiied :  efpccially  when  two  witiKllcs  fwear  for  th 
feiuiantj  that  upon  his  quitting  and  delivering  up  the  poffi 
of  the  mortgaged  premilles,  he  did  it  upon  tliefe  exprefs  u 
provided  the  intcrelt  due  on  the  mortgage  fliould  be  paid. 

But  however  it  is  not  quite  fo  clear  as  the  common  cafe,  1 
entangled  with  an  account  of  the  perfonal  eftate,  and  thercf 
the  plaintiff  will  agree  to  give  fecurity  to  redeem,  I  will  < 
an  injun<Slion  to  ftay  proceedings  upon  the  cje^lment,  \ 
may  be  better  for  all  parties,  as  it  will  keep  tlic  pollcffi 
fufpenfe  till  the  account  is  determined. 


Cafe  238.     Smith  ycx^vls  Newf>crt  and  the  Ear/  of  Bradfji'dy  July  14, 

befare  iJx  Majicr  of  the  Rolls. 

The  Earl  of  ri'l  H  E  onlv  material  queftion  in  this  caufe  is,  to  who; 
SradforJ  by  his  |  ^^^^^g  ^^^  ^g^g  ^f  ^^^  1^^^^  £.^^1  ^f  Bradford'^  tftat< 
wril  gave  all  his        -*:  1       1   r      1  x^  >  -hi.  /-    ^ 

dhtetotruftecs,  go  irom  tlie  ucieiidant  Acit/port  s  age  or  2 1  till  his  age  of  26. 

in  truft  tor  the 

defendant,  Mr.  Ni^opirt,  and  the  heir,  of  h's  body,  and  to  pay  fuch  fu-ns  out  of  the  rents  an<l 
Jbrhi*  maintenance,  as  hoxtX  Bradfa d  (iionXdj  by  any  writing,  a;poi:U.  By  a  codicil  he  dire 
tniltees,  during  Mr.  Ni-^'fon^i  m'noriry,  to  pay  the  rents  10  the  plaintiff,  lo  much  as  flic  plejf 
app)ied  for  his  maintenance,  and  the  rcliviuc  to  her  own  ule  ;  by  another  codicil  dire£ts  the  trullt 
jjot  fettle  the  tftate  on  Mr.  AVjc/wf,  and  the  heirs,  of"  his  body,  till  26,  and  till  then  lurh  : 
*i»nce  sn>  the  truftecs  and  the  plaintitV  (hill  think  lit.  Mrs.  t^jr.ith  inlilled  ihe  wjs  intidcd  to  rcci 
jcnu  and  pro6t$  till  Mr.  Newport  attained  the  age  oi  26,  but  thp  Mafter  ofth:  Rolls  was  ot  opini 
vcfted  in  Mr.  Newport  at  21,  and  the  tir..c  of  receiving  prolonged  only  till  26,  and  decreed  the 
Ihould  account  for  the  rents,  Q^c.  from  his  age  of  21  to  26,  to  the  comsuttee  of  hit  eftate,  Mr.  1 
Wing  found  a  lunatici:.  ^ 

The  pI:iintifF  Mrs.  Smith  and  the  defendant  Mr.  Ni 
found  their  claim  upon  the  will  and  codicils  of  the  Earl  of 
ford. 

The  Earl  of  Bradford  upon  neither,  but  merely  as  heir  i 
to  his  brother  the  late  Earl. 

The  late  Earl  by  his  will  dated  the  8th  of  May  1730,  *' 
"  all  his  eft.  te  to  truftees  and  tlieir  heirs,  in  trull  by  1 
**  mortgage  to  pay  all  his  debts  and  legacies,  and  charge; 
**  aforefaid,  devifcd  that  the  faid  truflees  fhould  (land  fci 
**  the  real  eftate  in  truft  for  the  only  ufc  of  the  defeiidai 

3  "* 


in  the  Time  of  Lord  Chancellor  Hardwicki.  34^ 

fport  and  the  heirs  of  his  body,  and  for  default  of  fuch  Smith  t. 
i,  in  truft  for  fuch  pcrfon  and  perfons,  and  for  fuch  cftate  ^*^'o*''» 
edatesy  as  the  teftator  (hould  by  any  deed  or  writing  di- 
t  and  appoint;  and  for  want  of  fuch  direr  I  ion,  then  to 
ator's  own  right  heirs :  and  that  the  truflees  Ihould  out  of 
rents  and  profits  of  his  real  eftatc  pay  fuch  fums  of  money 
the  education  of  the  defendant  Mr,  Neivport  during  his 
lority,  as  the  teftator  ihould  by  any  deed  or  wricing 
i8i  and  appoint." 

3y  his  fecond  codicil  the  teftator  direfts,  that  the  tniftees 
uld,  during  the  minority  of  Mr.  Newport^  till  the  time  of 
death,  in  cafe  he  fliould  die  before  twenty -one,  pay  tlie 
ts  of  all  his  eftate  to  the  plaintiff  Mrs.  Smithy  fo  much 
reof  as  (he  (hould  think  proper,  to  be  applied  for  his  main- 
mce,  and  the  refidue  to  her  own  feparate  ufe." 
Jy  his  third  codicil,,  reciting  the  will  and  former  codicils, 
xprefsly  dirccls,  that  the  truftees  (hall  not  fettle  the  cftate 
:hc  defendant  Mr.  Ne'wport  ?LViA  the  heirs  of  his  body  until 
(hall  attain  26  years,  and  until  that  age  he  (hould  have 
I  handfome  allowance  for  his  maintenance  as  the  plaintiff 
^h  and  the  truftees  fliould  think  fit." 

:  teftator  died  the  25th  of  December  1734,  the  plaintiff 
t  her  bill  in  1735,  for  fever alpurpofes,  and  among  the  reft 
^t  into  the  pofTeffion  of  the  fcvcral  eftates  till  the  defendant 
^tuport  (hould  be  intitled.  It  was  decreed  in  1739,  that 
lintiflF  (hould  be  paid  the  furplus  rents  and  profits  till  the 
ant  Mr.  Newport  (hould  attain  his  age  of  2  r,  arid  upon  his 
ig  that  age,  all  parties  were  to  be  at  liberty  to  apply  for 
direftions  touching  the  faid  truft-eftate.  And  on  this 
:ame  on  before  his  Honour  for  further  direftions. 
ier  of  the  Rolls*.  I  (hall  firft  confidcr  the  queftion  as  it  •  mirum 
between  the  plaintifi'and  Mr.  Newport.  ^''''f'"'>  ^^'l- 

infifted  by  Mrs.  SmM^  that  (he  is  intitled  to  the  rents  and 
of  all  the  real  eftates  devifed  under  the  will  of  the  late 
f  Bradford  till  Mr.  Newporfs  age  of  21,  and  that  the 
r  having,  by  his  third  codicil,  prolonged  the  time  till  his 
26,  it  will  follow,  as  a  natural  confcquencc,  that  the  tef- 
Qtended  flie  (hould  receive  the  rents  and  profits  till  that 

aj  here;  obferve,  firft,  that  the  plaintiff  is  not  intitled 
as  the  defendant  Mr.  Newport  is  a  minor,  nor  is  the  di- 
i  that'the  rents  and  profits  (hould  be  paid  to  her  during  his 
ty  fui&dent  to  intitle  her,  but  the  words  till  ke  arrives  at  his 
II. 

I  teftator's  intention  in  extending  it  to  Mr.  Newport''^  age 
feems  to  me  to  be,  to  prevent  him  from  alienating  at  21, 
erefore  it  does  not  neceflarily  follow,  that  by  prolonging  p  .  « 
BC  he  has  given  the  rents  and  profits  to  the  plaintiff  till  the  *-  34  J 
kmt  Mr.  Newport  attains  his  age  of  269  for  it  might  be  in« 
Itoo,  to  prevent  any  extravagance  he  (hould  be  guilty  of  at 
|iy  an  age  as  2  it  and  it  might  be  done  too  in  order  to  lay 
iMirtHii  his  age  of  %i  to  26,  to  pay  off  the  incumbrances 
i^U.  Y  upon 
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Smitb  ▼.      upon   the  cftate.      No   neceflary  conclufion  therefore  cat 
NtwppET.     jj-a^-n  fjom  it  one  way  or  another. 

It  is  certain  the  intention  of  the  teftator  was,  that  the  plai 
fhould  enjoy  the  rents  and  profits  of  ali  tlie  eflates  till  Mr.  ^ 
port  attained  his  age  of  2 1 ,  but  if  he  intended  that  fhc  fli 
likewife  have  the  rents  till  he  arrived  at  26,  he  would  hav 
re£ted  it  over  again  in  the  fame  manner  as  he  had  done  witl 
gard  to  his  age  of  ai,  and  the  third  codicil  dial)  not  be  cxtc 
to  make  any  ahcration  in  the  will  further  than  the  exprcfs  v 
will  warrant. 

Upon  the  whole  of  this  point  I  am  of  opinion  the  plain 
not  intitled  to  the  rents  from  the  defendant  Mr.  Nt^pori'%  a 
21,  to  his  age  of  i6. 

The  fecond  queftion  is  between  the  defendant  Mn  Ne\ 
and  the  Earl  of  Bradford* 

Whether  the  rents  and  profits  are  difpoied  of  by  the  tei 
at  all  between  Mr.  Newport s  age  of  2 1  and  his  age  of  26. 

It  is  faid  very  truly,  an  heir  at  law  fliail  not  be  difinherit 
implication  only  5  and  for  this  purpofc  were  cited  the  ca 
Stephens  verfus  Stephens^  Cafes  in  the  tivte  of  Lord  Talbot  2283 
Hopkins  verfus  Hopkins ^  id.  44  ( i  ). 

With  legard  to  this  queilion,  it  mud  be  confidcred  th: 
heir  at  law  is  difinheritcd  by  the  exprefs  words  of  the  wil 
the  whole  eftate  is  given  to  truflees  and  their  heirs,  in  tru 
the  defendant  Mr.  Newport  in  tail,  and  the  plaintiff  Sw//^  ii 
fo  tliatthe  whole  is  difpofcd  of,  the  legal  ellate  veiling  in  tri 
for  the  ufc  of  the  defendant  Mr.  Newport^  and  in  defa 
iffueof  him,  to  the  plahitilT  and  her  heirs  ;  therefore  the  l 
law  can  have  nothing,  ualcfs  there  is  a  revocation  of  what 
fore  difpofed  of. 

Now  the  third  codicil  d6cs  not  revoke  the  eftate-tail  gii 
the  defendant  Mr.  Neuport^  but  oiJy  prolongs  the  time  ( 
coming  into  poffeflion :  can  ihis  then  amount  to  a  revocat 
the  will  as  to  the  intermediate  time  ;  or  does  a  dirvfticn  ili 
rents  and  profits  be  not  }>aid  to  Mr.  i\en:pcrt  till  his  age  c 
prevent  their  going  to  the  defendant  Mr.  Neivpcrt  ?  I  appr 
not  at  all :  for  though  he  is  not  to  have  the  rents  and  proi 
his  age  of  26,  yet  his  intcrcft  in  them  is  not  taken  away 
though  they  are  not  immediately  to  be  paid,  yet  they  vcl 
withitanding. 
[  347  3  Therefore  I  am  of  opinion  that  here  is  nothing  undifpc 

under  this  will,  but  that  the  rents  and  profits  vcft  in  tlie  d< 
ant  Mr.  Neiiport  at  21,  and  the  time  of  receiving  only  u 
longed  till  his  age  of  26  years  (2). 


(1)  Vidt  Jlcnvseirdv,  Siilllngfieet ,  ante  "  21  years,  until  lie  (hall  attain  1 
I  vol.  424.  note  I.  "of   26  years,    over  and  above 

(2)  **  Hi§  Honour  doth  declare,  that  "  (liall  be  allowed  for  his  mainte 
"  the  forplus  rents  and  profus  of  the  faid  **  and  the  otiier  out  goings  of  th 
«'  trud  ellate,  fioni  the  lin.c  of  the  de-  «•  cilate  do  belong  to  the  faid  dcfi 
**  fendant  ^'t^w/i^r/ '6  attaining  hi&  age  of  *«  AVov/cr/;  and  fuch  furplui  tcd 


ia  the  Tiatt  of  Lord  Chancellor  Hakdwickk.  347 

Forthefe  icafons  I  muft   decree  the  truftees  to  account  for     Smitw  ▼. 
he  rents  and  profits  during  this  intermdiate  time  from  his  age  of       «^'o«t- 
:i  to  his  age  of  16,  to  the  committee  of  the  defendant  Newport's 
ftatei  he  being  found  a  lunatick. 

profits  of  the   faid  cftate  over  and     *•  petent  Cam,   to  be  placed  out  at  in- 
'  aborc,  ^c.  are  from  time  10  time,     •*  tercll  for  his   beneiit.     Re^.  Lib,  B. 
whea  the  fame  Ihallamouuc  to  a  com-     '^  1741*  ^ol.  501." 


Matthews  verfus  Cartwright,  July  16,   1 742.  Cafe  239. 

rHE  plaintiff  had  a  note  dated  March  25,  1737,  to  this  Tbomas  Mat- 
effea:  Received   of  my  brother  Mr.   Thomas  Matthews '^^'^^^^^1% 
0/,  to  be  fccured  by  mortgage  on  my  Stcke-hall  ellate.  fcr=nt  times 

three  n«cesy  on« 
450/.  another  fvr  250/.  and  the  laft  for  150/.  and  exprefTed  in  each  to  be  Tecured  by  mortgage  o» 

St^ke-bail  t^Atc  f  the  drawer  0/  the  notes  had  betorc  mortgaged  the  fame  cilate  to  the  Jefervdant; 

pl»intitt'  takes  in  a  prior  mortgage  to  protect  the  Turns  lent  upon  the  nocci.  Lord  Ilardwlckt  ttld 
t  was  nothing  to  differ  this  cafe  from  the  common  one,  and  that  the  defendant  fbaJl  he  faid  the  montf  Itnt 
I  tbt  KTtes  in  thefrft  place^  as  well  as  the  money  dmt  on  the  afjlgnmtnt  of  the  prist  mortgage, 

A  2d  note  dated  Augujl  19,   1737,  in  thefe  words  :  Received 
0  /.  of  my  brother  Thomas  Alatthews^  to  be  fecured  by  mort- 
je  on  my  Stoke-hali  eftate. 
A  3d  note  for  150/.  in  the  fame  terms. 

The  drawer  of  the  notes  had  made  a' mortgage  before  of  this 
y  eftate  to  the  defendant ;  the  plaintiff  afterwards  brought  in 
)rior  ir.ortgage,  to  proteft  the  fiims  lent  upon  the  three  notea 
linft  the  fecond  mortgagee  Mr.  Qntwright. 
rhe  defendant  infills  no  money  was  ever  advanced  by  the 
intiff  as  a  confideration  for  the  three  notes;  the  Chancellor 
:red  to  direft  an  iffue  to  try  the  confideration,  upon  peril  of 
ts  againft  the  defendant  Cartwrighty  but  he  not  caring  to  run 
rifque  ;  Lord  Hardwicke  faid,  I  am  of  opinion  here  if  no- 
ag  in  this  cafe  which  is  different  from  the  common  orte  of  a 
k,  fecond,  and  third  mortgagee,  where  the  laft,  after  having 
ice  of  a  fecond  mortgage,  prior  in  time  to  his  own,  buys  in 
.  firft  incumbrance  to  protect  himfclf  •,  in  that  cafe  the  fecond 
Ttgagee  ihall  not  redeem  without  paying  both  fird  and  third 
Ttgage. 

So  in  the  prefent  cafe  the  plaintiff,  the  note  holder,  upon  his 
ing  notice  of  the  fecond  mortgage  to  the  defendant,  and  pay- 
off the  firft  incumbrance  upon  this  eftate,  and  taking  an 
gnment  of  it,  (liall  protect  himfelf  againft  the  defendant's 
rtgage,  and  Ihall  be  paid  in  the  firft  place  the  money  lent 
m  the  notes,  as  well  as  the  money  due  to  him  upon  the  affign-» 
at  of  the  firft  mortgage  ( i ). 

1)  JFfigbt  v.  Pilling,  Free.  Cha.  494.  491.  Msrret  v.  Pajke^  ante  53.  Atom, 
vide  Brace  v.  Marlhrougby  z  P.  IV,     2  Kef.  662. 
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Cafe  240.  Shepherd  ytxim  Titley,  July  17^  I741* 

The  court  will  TV^^*  Shepherd^  who  had  a  mortgage  for  4000/.  upon  Mr. 
notn^canin-  JLVA  JenfUNgs* s  tfiTiXt  in  1725,  in  compaffion  tothcmortp 
€ree*in"a^fecond  ^^"^^^  ^l^^i  fofgave  him  800 /•  and  three  years  afterwards  Mir. 
caufe  between  Shepherd  lent  him  800  /.  again ;  during  this  intervenii^  time 
to  ac'^un^f"'  ^vlr.  Tit/ey  advanced  the  fum  of  2000  /.  to  Mr.  Jennings^  for 
the^confufionic   ^^^ch  he  gave  him  a  mortgage  upon  the  fame  eftatem  the  yea 

would  create  J       1 728. 

but  at  the  fame 

time  LDrd  JUrdwicke  declared*  he  would  not  upon  an  order  in  a  former  caufe  tie  up  the  ^liiatiti  tal 

will  difca  the  caufe  to  ftand  over,  fo  ai  to  give  him  an  opportunity  of  laying  the  matter  betoit  thecoiA 

en  a  bill  of  review,  or  otherwiie,  as  he  ihall  be  advifed. 

^/i^^/i^  /^y^^yy  ^'^^       Tit'^w^x  Peyton  agreed  to  purchafe  of  Mr.  Jenmngt 

"^      for  the  fum  of  1850/.  fee  farm  rents  of  70/.  ^^17/1.  iffuing out 

js^y^y^t^ ^  J»^^^^ oi  Sir  Thomas  Peyton* s  cftate,    and  payable  to   Mr.   JenmiigSf 

7.  ^y^ik^  '^4ff       imagining  that  he  was  at  that  time  feifed  in  fee,  as  he  hadco- 

venanted  with  Sir  Thomas  Peyton  that  he  had  done  no  aft  toiB- 

cumber  j  but  Sir  Thomas  Peyton  finding  afterwards  that  Mr. 
Jennings  had  mortgaged  the  fee-farm  rents  to  Mr.  Sbepbirdj  ap- 
plied to  him,  who  agreed  that  when  he  himfelf  was  paid  Ik 
4000  /.  and  intereft,  tlxat  he  would  convey  the  fee-farm  rents  to 
Sir  Thomas  Peyton^  who  promifed  that  if  he  was  not  difturbed  ia 
the  pofieffion  of  the  fee-farm  rents,  he  would  not  commence  anf 
fuit  againfl:  Mr.  Jennings,  and  in  this  manner  it  has  refted  ever 
fince. 

In  a  former  caufe  in  1736,  at  the  Rolls,  his  Honour  decreel 
that  the  Mafter  (hould  take  an  account  of  what  was  due  upon  tk 
mortgage  to  Mr.  Shepherd  the  prefent  plaintiff,  for  principal  and  : 
intereft,  and  in  the  taking  of  that  account  the  Matter  has  allowed- 
Mr.  Shepherd  no  more  for  principal  than  3200/. 

Mr.   Shepherd  has  now  brought  his  bill  againft  Mr.  Titlij  to- 
be  paid  the  4000  /•  and  intereft,  or  that  Mr.  TiiJey  may  ftaid 
foreclofed. 
Lord  Chancellor, 

There  is  a  good  deal  of  difficulty  on  one  fide  and  on  tbe  other;*  > 
and  I  am  very  much  at  a  lofs  what  decree  to  make.  ThebiDii' 
now  brought  for  a  new  purpofe  di6rerent  from  the  former  caufe; 
anil  to  be  fure  a  mortgagee  may,  after  a  decree  for  a  redemptioOf 
bring  a  bill  for  a  forecLofure,  unlefs  it  is  done  merely  to  icco* 
mulate  the  expence,  and  in  that  cafe  the  court  will  not  give  aof 
countenance  to  it. 

But  I  do  not  take  this  to  be  the  principal  end  of  the  prefeot 
bill ;  one  intention  of  it  is  in  order  to  make  a  freih  diaige  ppcft 
Mr.  Jennings's  eftate,  being  a  fum  lent,  as  tbe  plaintiff  fayS|  bf 
him  to  tlie  mortgagor  upon  a  bond  and  judgment.  ' 

[  349  3  Another  end  of  this  bill  is  to  take  in  Sir  Thomas  Pejiaft  fo«  | 

farm  rents,  that  they  may  contribute  towards  the  farisfafiioAOf'^ 
the  mortgage,  and  be  brought  in  by  way  of  aidj  if  the  moftgap  \ 
premiifes  ihould  be  a  failing  fund. 
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fe  are  two  material  points;  and  indeed  the  nature  of  the  ^wpjuttD  r. 
Hon  is  very  dark,  and  attended  with  particular  circum-      '^'t**'^- 

the  plaintiflf's  charge  befor<:the  Mailer,  theintereft  from 

0  1731,  ccafed  upon  800/.  on  the  mortgage  for  4000/. 
e  mortgagor  afterwards  gives  a  bond  and  judgment  for 
r  fum  of  800  /•  advanced,  and  admitting  this  to  be  a  new 
jT,  though  I  do  not  determine  that  point  now,  yet  the 
:nt  is  a  lien  upon  the  eftate,  if  Mr,  Shepherd  had  no  notice 

Titiey*s  incumbrance  ;  for  then  the  equity  of  this  court 
rtainly  allow  Mr.  Shepherd  to  tack  the  judgment  to  the 
ige,  and  to  be  paid  both  in  the  firft  place  before  any  mefnc 
trance  can  be  admitted. 

the  great  obftacle  arifes  from  the  decree  in  the  former 
for  the  Mailer  mud  fettle  the  account  under  the  direftion 
court,  and  cannot  take  any  notice  of  the  new  loan,  but  is 
:d  merely  to  the  plaintiff's  mortgage, 
ere  there  is  an  original  caufe,  and  a  decree  made  in  it,  you 

have  afterwards  an  inconfiilent  decree,  in  a  fecond  caufe 
n  the  fame  parties,  for  that  would  create  fuch  confufion 
>t  to  be  endured  by  the  rules  of  this  court. 
.  therefore  I  am  of  opinion  that  I  cannot  vary  the  decree  in 
mer  caufe ;  but  then  I  will  give  the  plaintiff  Mr.  Shepherd 
pportunity  of  trying  the  validity  of  this  new  debt  of  800 /• 
tr  this  tranfa£lion  of  the  800 /•  ic  appears  by  a  deed  exe- 
between  the  plaintiff,  one  Davis^  and  Mr.  Peyton^  that  they 
5d  the  plaintiff  to  be  ftill  intitled  to  the  4000/.  this  being 
whatever  light  the  800  /.  might  appear,  the  parties  did 
ik  it  worth  their  while  to  difpute  the  validity  of  this  de- 

n  it  will  come  to  this  queftion.  Whether  the  plaintiff 
►t  be  at  liberty  to  rehear,  or  to  bring  a  bill  in  the  nature  of 
f  review,  in  order  that  this  matter  may  be  inquired  into 

1  think  it  would  be  hard,  merely  upon  an  order  in  a  for- 
ife,  to  tie  up  the  plaintiff  abfolutely,  fo  as  to  prevent  his 
Jiis  matter  fairly  before  the  court  j  therefore  I  dire£l  the 
r  to  pay  the  cods  of  the  day,  and  the  caufe  to  (land  over, 
may  have  an  opportunity  of  proceeding  by  bill  of  review, 
rwife,  as  he  fliall  be  advifed. 

he  \%thof  June^  1743,  there  was  a  rehearing  of  thefcvc-      [  350  ] 

fcs,  when  Mr.  Shepherd^  Mr.  TitUy  and  Sir  Thomas^  were 

md  crofs  bill  before  the  court. 

IS  infifted  by  Mr.  Shepherd's  counfel,  that  he  having  the  5^^^^  Infi^^ 

late,  and  no  notice  of  the  intervening  incumbrance,  Mr.  that  on  tdvanc- 

inot  intitled  to  redeem,  but  ugon  payment  of  the  3200/.  thc<?JS'ox!!£tti 

^  800 /•  ftand,  at  it  did 

before  9  a  fecu- 
)00/.  the  pardct  intending  it  iHould :  and  his  counfel  offered  to  read  parol  evidence  to  ihcw 
dMi ;  which  was  objeded  to,  as  being  within  the  ftatute  of  Frauds  and  Perjuries.  Lord  Hant» 
p  tlut  the  loan  of  the  800/.  cannot  be  coniidered  as  «  continuance  of  the  old  mortgage  ia 
d  fai  tafytCt  to  an  intervening  incumbranccy  is  a  new  one,  admitting  Sbtpbnd  to  have  nodcc^ 
kn  nould  not  allow  the  parol  evidence. 

Y  3  The 


•JO  CASES    Argued  and  Determined 

$HF^Hi»»  ▼.       The  cafe  relied  upon  for  Mr,  Shfpherd  wzs.  Tie  Dutchefs  of 
TiTLiY.      Marlbcrough  verfus  Brace^  2  IVms^  491. 

The  mortgage  deed  being  originally  for  4000  /.  it  was  infiftcd, 
on   Mr.  Shepherd's  advancing  800  /.  again,  the  deed  ought  to 
(land,  as  it  did  before,  a  fecurity  for  4000/.  it  being  intended  fo 
by  the  parties;  and  the  plaintiff's  counfel  offered  to  read  parol 
evidence,    to  fhew  this  intention.      But  the  counfcl  for  Mr. 
57//^)>  objefted    to  this  evidence,  as  being  within  the  ftatutc  of 
frauds  and  perjuries  •,  for  tlicre  being  a  receipt  on  the  back  of 
the  mortgage   deed  for  800  /.  of  courfe  it  appeared  by  the  Tcry 
deed  itfelf,  that  in   1728  only  3200/.   principal  remained;  and 
therefore  it  would  be  a  contradiftion  in  terms  to  fay,  that  800/. 
lent  in    1 731,  is  part  of  the  mortgage  in  1725,  for  lending  a 
different  fum  in  1731,  was  the  fame  as  if  it  had  been  a  new 
mortgage  j  fo  that  Mr.  Shepherd  can  never  charge  the  mortgagor, 
or  any  other  perfon  (landing  in  his  place,  with  its  being  a  part  of 
the  old  mortgage,  unlcfs  there  was  an  agreement  for  that  purpofc 
produced  in  writing. 

Lord  Chancellor, 

Whether  thefe  depofitions  were  read  before,  is  of  no  figni- 
fication,  the  whole  being  open,  and  is  now  as  an  original  hear- 
ing; but  I  am  of  opinion,  that  the  parol  evidence  ofocd 
by  Mr.  Shepherds  counfcl  ought  not  to  be  read. 

This  was  a  mortgage  for  4000  /.  the  legal  eftatc  was  in  Mr^ 
Shepherdy  the  equity  of  redemption  was  in  Mr.  JertmngSy  and 
being  fo,  the  fum  of  800  /.  appears  to  be  paid  off  upon  thil 
mortgage  by  Jennings  upon  Shepherd's  receipt,  and  who  has  like- 
wife  admitted  the  faft  before  the  Mafter,  and  the  circumflanceof 
the  lending  or  re-lending  was  about  three  years  after  the  Scot 
was  difchargcd. 
r  q^i   ]  Suppofing  it  firil  as  a  new  loan,  it  is  impoffible  to  charge  the 

mortgaged  eflate  with  a  further  fum  without  a  written  agree- 
ment, becaufe  it  is  charging  the  equity  of  redemption  with  ^ 
fum  that  is  not  in  the  deed. 

But  then  the  way,  in  which  Mr.  Shepherd's  counfel  would  tab 
it  out  of  the  common  cafe,  is,  by  (hewing  that  it  was  agreed  be 
tween  the  parties,  that  the  eflate  fliould  be  charged,  as  it  wc 
originally,  with  the  4000  /. 

On  the  other  hand,  confider,  that  the  eftate  is  difchargcd  c 
the  payment  of  800  /.  not  by  a  folemn  writing  indeed,  but  by 
receipt  un<ier  the  hand  of  Mr.  Shepherd. 

It  has  been  faid,  that  the  whole  between  Mr.  Shepherd  vn 
Mr.  Jenniri^s  is  to  be  regarded  but  as  one  tranfadlion,  and  ths 
the  advancing  the  800/.  again  is  a  fetting  up,  or  a  continuanc 
of  the  original  fum. 

But  this  cannot  be,  for  it  is  not  part  of  the  fame  tranfadiof 
for  there  is  the  diftance  of  three  years  ;  and  it  is  admitted  bei 
is  a  break,  and  intereft  does  not  go  on  for  thefe  three  years. 

Suppofe  there  had  been  a  puny  incumbrance  between  tt 
year  1728,  and  Mr.  Shepherd^s  re-lending  the  800/.  and  ihatl: 
had  notice  of  this  puny  incumbrance,  could  he  have  OTer-rcacb<; 
it  ?  Moft  certainly  not. 
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Tiis  fliews  that  the  lending  the   800/.  cannot  be  confidercd  Shepmii*  v. 

continuance  of  tl\e  old  mortgage  in  1725,  but  is,  to  all  '^tKY. 
Its  and  purpofes,  a  new  one  with  regard  to  an  intervening 
mbrancc  within  the  three  years,  admitting  Mr.  Shepherd  to 
:  notice ;  and  therefore  I  cannot  allow  this  parol  evidence, 
'hen  the  counfcl  for  the  plaintiff  produced  a  bond  and  judg- 
t  to  him  for  the  800  /.  and  infiftcd  that  he  can  tack  the  judg- 
tto  the  mortgage,  and  fo  intitle  himfelf  to  receive  both  fums 
re  Mr.  ^itlev  can  be  let  in  upon  the  eftate  :  for  as  Mr.  Shep^ 
the  plaintiff  has  brought  a  bill  to  forcclofe  Mr,  Jennings  and 

Tltleyy  Mr.   Tilley    might  have    brought  a   crofs  bill,  and 

ged  notice  to  Mr.  Shepherd^  and  put  this  matter  in  iffue  ;  but 

Ir.  Titley  has  not  done  this,  he  cannot  wred  the  legal  eftate 

3f  Mr.  Shepherd*s  hands,  unlefs  he  will  pay  off  the  judgment 

7c\l  as  the  mortgage. 

Ir.  Solicitor  General,  counfel   for  the  defendant  Mr.  Titley^ 

e  two  points,  and  itifided  in  the  firft  place,  whether  under 

he  circumftances  of  this  cafe  Mr.   Shepherd  is  to  be  allowed 

ick  the  bond  and  judgment  for  800/.  in    173 1,  to  his  mort-     [  352  ] 

•in  1725,  again  ft  a  puifne   incumbrance  by  Mr.   Titley  hc^- 

m  the  year    1715,  and  1731,  Mr.  Titli'y*s  mortgage  being 

d  the  24th  of  J.'ifie^   1728. 

he  ground,  he  faid,  the  court  goes  upon  in  taking  a  fubfe- 

it  fecurity  to  a  former  one,  is,  that  the  court  will  prefume  the 

money  was  lent  upon  tlie  faith  of  the  original  fecurity. 

iThat  ground  is  there  to  prefume  that  Ivlr.  Shepherd  lent  this 

/.  upon  the  credit  of  the  original  mortgage ;  the  contrary  is 

cr  to  be   prefumed,  hecaufe    he  might,  if  he  pleafed,  have 

rfed  this  further  fum  on   the    mortgage  deed,  without  the 

ble  of  a  warrant  of  attorney,  and  entering  upon  judgment, 

ch  is  a  more  round  about  way. 

ord   Chancellor  interrupted  him,  and  aficed  if   it  was  not  a   ,-      ,  ,     , 

1        1         r    t  •  ^       1  »  •  .  1        A  fettled  rule, 

ed  rule  of  this  court,  that  V\c    prior  mortgagee  may  tack  a  j^at  the  prior 

^mcnt  to  his   mortgage,  though  fubfequent   in  time  to  a  fe-  morcgaguc  may 

1  mort;:3gee,  when  he  has   no   notice  of  the   fecond  mort- ^'*"^*j"'^?"**^"^ 

00'  to  hi8  mortgage  9 

5(1).  tho*    fubfequent 

in  time  to  a  fccond  mortgagee,  provided  he  has  no  notice  of  the  fccond. 

Ir.  Solicitor  General  gave  it  up,  and  went  to  his  fecond  point, 
ureen  Mr.  Titley  and  Sir  Thomas  Peyton, 

Tie  equity  of  redemption  of  Mr.  Jennings* s  whole  eftate  is 
,cft  to  Mr.  Title/s  mortgage  (2);  and  as  that  part  of  the 
tc  mortgaged  to  Mr.  Shfpherd  will  in  confcquence  of  your 
dfliip's  opinion,  be  but  a  fcanty  fecurity  to  Mr.  Titley^  he  has 
;ht  to  come  upon  the  fee-fawn  rents  to  make  up  his  prin- 
i  and  intercft,  as  they  were  included  in  A^r.  Shepherd's 
•^gc,  whom  Mr.  Titley  is  at  liberty  to  rcficcm,  and  thcre- 
;  fiandg   in  all  refpeds  in  the  place  of  JMr.    Shepherd  with 

I)  Plde  BlackUm  v.  Moreland,  2  Cha.         (2)  PlJe  Ex ^artt  Carte}-,  Amb.  733. 
SO.     Brace  y.  Marlboroi'gh^  2  P,  W. 
•    Jbm.  2  Ftf  6^2. 

Y  4  regard 
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$HEPHE«D  T.  regard  to  Sir  Thomas  Peyton^  as  Mr,  Tiiley^s  is  a  prior  bcttffl« 
brance  ;  and  for  this  purpofe  cited  Bcvey  Tcrfus  SkipmAy  i  (i, 
Ca.  201. 

Mr.  Attorney  General  of  counfel  for  Sir  Thomas  Pejt9fi. 

I'herc  is  no  foundation  to  alter  the  decree  at  the  former  hear- 
ing, nor  is  it  open  to  the  objedion  made  by  Mr.  Thiers  coun- 
fei ;  for  the  bill  having  been  difmiiTed  as  againft  Sir  Ihrnas 
Peyton y  this  cannot  now  be  infifted  on  as  an  original  objedioD, 
unlefs  it  was  confequential,  and  a  hindrance  of  juftice* 

The  decree  tir  re  was  genera],  to  take  an  account  of  whatwa 
due  to  Mr.  SLcphtrd  for  principal  and  intereft,  and  the  whde 
4000  /.  was  then  fuppofed  to  be  due. 
r  353  ]  So  that  Mr.  Titiey  v^diS  as  much  injured  by  the  decree  of  dit 
mifTion  of  his  bill  againft  Sir  Thcmoj  Pepon  then  as  he  is  noW| 
and  therefore,  as  it  does  not  alter  the  fituation  of  things,  thii 
cannot  be  called  a  confequential  dire£lion  from  that  decree -,  nor 
can  a  fmgle  reafon  be  given,  why  your  Lordfliip  (hould  retain 
Mr.  Tulcy\  bill  againft  Sir  Thmas  Peyton  now,  which  might  not 
have  been  equally  given  at  the  former  hearing. 

The  fee-farm  rents  are  not  included  in  the  mortgage  to  Mr, 
Tltley  :  Will  it  be  laid  down  then  as  a  rule  in  this  court,  that  an 
original  mortgagee  and  mortgagor  cannot  fell  a  part  of  die  mort- 
gaged eftate  to  a  third  perfon,  notwithftanding  an  intervenii^  in- 
cumbrance upon  another  part  of  the  mortgagor's  eftate  ? 

Mr.  Shepherdj  in  his  agreement  with  Sir  Thomas  Peyton^  con- 
fented  to  talce  his  principal  and  intereft^ry?  out  of  the  other  part 
of  the  eftate  in  mortgage  to  him,  before  he  came  upon  the  fcc- 
farm  rents,  and  therefore  Mr.  Titley  can  be  in  no  better  condition 
than  Mr.  Shepherd  himfelf. 

Sir  Thomas  Peyton  has  agreed  that  he  will  not  profecute  Mr. 
Jennings  for  his  breach  of  covenant^  which  is  a  valuable  confidera- 
tionin  point  of  law,  and  upon  which  ^xt  Thomas  Peyton  m^i 
found  an  ajjumpftt^  for  it  might  happen,  that  by  this  forbearance 
his  debt  might  be  loft. 

Mr.  Solicitor  General  in  his  reply  infifted,  that  Mr.  Shepherd 
has  not  abfolutely  given  up  the  fee-farm  rents,  but  refervesto 
himfelf  a  power  of  reforting  to  them  again,  if  tlie  reft  of  Ac 
mortgaged  premifles  fliould  not  be  fufficicnt,  and  therefore  Mr. 
Shepherd  contivwxesy  to  all  intents  and  purpofes,  to  have  a  mort- 
gage ilill  upon  the  fe^-farm  rents. 

That  the  court  will  nor,  in  cafe  of  Mr.  Jennings  the  mortgagor, 
who  has  defrauded  all  the  reft  of  the  creditors,  fufier  fuch  an 
agieement  to  defeat  the  right  of  a  third  perfon. 

Mr.  Shepherd,  in  his  anfwer  to  Mr.  Titlefs  bill^  admits  he  had 
notice  of  Mr.  Title fs  mortgage  fix  months  before  he  figned  ibc 
articles  between  him  and  Sir  Thomas  Peyton,  therefore  Ut* 
Shepherd  has  not  parted  with  any  fecurity  at  all,  but  has  tb« 
whole  original  debt  for  his  fecurity  ftill. 

To  allow  what  is  contended  for  on  the  other  fide,  would  b^ 
putting  it  in  the  power  of  a  firft  creditor  to  direft  die  order  oi 
payment  as  to  all  the  reft. 

7^ 
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The  articles  for  the  purchafe  of  the  fee-farm  rents  between  Shi?h«iid  r. 

r.  Shfpb€rd  and  Sir  Thomas  Peyton;  were  in  jlpri/^  'TS^j  and      Titley, 

•.  7://^*s  bill  was  brought  the  June  immediately  following. 

Lord  Chancellor, 

The  queilion  now  before  the  court  is,  Whether  Mr.  Tt/ley 

I  a  right,  as  againft  Sir  ThjtJias  Ptfyton^  to  redeem  Mr.  Sbef- 

v/,  and  to  have  an  ailignment  from  him  of  his  intire  fecurity, 

d,  by  that  means,  to  compel  Sir  Thomas  Peyton  to  redeem  him 

to  the  fee-farm  rents. 

As  to  the  merits,  I  do  not  know  howl  can   diilinguifli  the  sir  T.P.*8  cafe 

fc  of  Sir  Thomas  Peyton  from  any  other  puny  incumbrancer  or  not  diftinguifli- 

ichafor,  where  the  rule  of  equity  is,  prior  in  temporey  potius  in  *^c/winyTn- 

^t»  cumbnuicery 

for  the  nilc  is  fr'm  in  tempore^  potius  injim. 

If,  by  the  articles,  Mr.  Shepherd  was  to  confine  himfelf  only  to 
ic  odier  part  of  the  mortgaged  premiffes,  and  had  not  referved 
power  of  reforting,  at  all  events,  to  the  fee-farm  rents,  if  the 
:ft  fhould  not  be  fufhcient,  I  fliould  then  have  thought  Sir 
homas  Peyton  had  a  ftrong  cafe. 

But,  as  this  cafe  is  circumllanced,  the  queftion  will  be,  Who 
Ir,  Shepherd  is  a  truftee  for,  as  to  the  legal  eftate  in  the  fcc- 
inn  rents,  whether  for  Mr,  Titley,  or.  Sir  Thomas  Peyton  ? 
Ithasbecnobjefted  on  behalf  of  Sir  Thomas  Peyton^  that  Mr. 
'itUj  is  not  right  in  point  of  form,  and  that  he  cannot,  by  the 
lies  of  the  court,  make  this  demand  now,  as  it  is  fo  long  Cnce 
is  bill  was  difmiflfed  againft  Sir  Thomas  Peyton. 

Let  it  ftand  over,  therefore,  to  afcertain  this  faft,  whether.  Where  there  b. 
ten  the  caufe  was  heard  at  the  Rolls^  the  point  between  Mr.  ?  ^^^'^^'^  /"'^ 

...  I  n.       «-»  r»  1-  •  1     1  r      .r  .  between  the 

wtf  and  Sir    Thomas  Peyton  was   litigated  then  ;  for  if  it  was,  fame  parties, 
\s  Thomas  Peyton  may  infift  on  the  acquiefcence  of  Mr.  Titley  youmayinaiton 
Dder  that  decree,  otherwife  if  Mr.    Titley\  bill  was  difmiffed  i^^^d^'ra 'S 
ihmt  ojjy  prejudice  to  this  quejiion*  the  firft,  unlclk 

the  bill  be  dif- 
xmiFed,  without  any  prejudice  to  the  queftion  in  that  caufe. 


Hall  ycrlixs  Carter,  July  19,   1742.  Cafe  240« 

yOHN  Carter,  by  his  will,  dated  Jan.  25,  1685,  "  created  ^y;,'^^^^^  /^^ 
/  "  a  term  of  100  years,  in  truft,  out  of  the  rents  and  profits    ^    &"  Si'  C^  '  ^A 

*  of  the  premilTes,  or  by  mortgage  thereof,  to  raife  portions  of  ^  \^^^^        ~^^ 

*  100/.  for  each  of  the  daughters  of  his  fon  Thomas  Carter f^'-  ^^^'^^';^^  k^^* 

*  payable  at  18,  or  day  of  marriage  ;  and  moreover  to  pay  every      "^  ^-i  .\   .'S^.J^. 
fuch  daughter  or  daughters  the  fum  of  fix  pounds  a  year  for    [  355  J^ 

d^  maintenance,  till  their  refpedHve  portions  (hall  become  ^,^/y^j^  ^gf  ^^ -^^ 

*  dttc  and  payable  ;  with  a  provifo  that  it  fliall  be  lawful  for  his  J.^:U0t/  yi^^^^*^  *  ^ 
^  Thomas  Carter  to  make  a  jointure  to  fuch  woman  as  he  '^ 
u^marry,  of  allot  any  part  of  the  premifles  limited  to  him  : 

and  in  cafe  of  failure  of  iffue  male  o(  Thomas,  tho  like  hmitation 
to  hU  two  other  fons,  Cornelius  and  Henty^  with  a  provifo, 
^ia  cafe  fuch  perfon  or  perfons,  who  iball  be  next  in  re- 

*  **  maiudcr 
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U\zz  r.  €t  mnindcr  or  rcverfion  cxpcftant  upon  the  faid  term  o 
ARTCK.  fi  years,  ftiall  and  will  pay  unto  fuch  daughter  or  daughl 
**  the  fnid  Thmns  Carter^  or  thwr  guardian,  or  to  fuch] 
**  lawfully  authorized  to  receive  the  fame,  all  and  efcryoi 
•*  refpeitive  portions  of  looA  a-piece,  cither  before  or  aft 
•*  fame  are  due  and  payable  by  the  dircftion  of  this  my 
f*  that  then  the  faid  term  of  lOo  years  fhall  from  thenc 
*Vceafe  and  determine  for  the  benefit  of  fuch  perfon  o 
"  fons,  in  remainder  or  revcrfion  as  aforefaid." 

Thomas  had  two  daughters,  but  no    fon,  and  left  his 
Ann  Carter y  who  had  a  jointure  of  the  whole  pvemifTcs  c 
under   the  will.     Cortielius    Carter y  the  fecond  fon   of  J 
dead,  but   has    left   ifTue  the  defendant  EJlcourt  Carter ^  \ 
tenant  in  tail  under  the  will  of  John  Carter. 

The  plaintiff  Grace   Hally  the  daughter  of  Thonms 
who  married  in  Aprll^  1 7  24,  18  years  ago,  by  her  bill  infif 
is  intitlcd  to  her  portion  of  100/.  and  that  it  ought  to  be 
even  in  the  life-time  of  Ann  Qirter^  her  father's  widow. 

But  her  counfel  at  the  bar,  thinking  it  too  hard  to  m 
that  the  portion  (liould  be  raifed  upon  the  jointrefs,  g 
tliat  point,  and  infilled  only  that  the  truftee  may,  by  mort 
the  reverfionary  eftate  cxpeftant  upon  the  death  of  the  joi 
immediately  raife  the  portions  of  lool/.  and  loo  I.  f 
phintifF  Gracey  and  ^he  defendant  Mary  Paxton. 

Mr.  Branny  for  the  plaintiff,  cited  Butler  verfus  Dt 
I  P.  IVms.  448.  and  Brown  verfus  Berkeley^  2  P.  Wms,  4 
which  went  up  afterwards  to  the  Houfe  of  Lords. 

Mr.  Attorney  General,  for  the  defendant  EJlcourt  Cart 
tenant  in  tail,  infilled,  that  as  the  6/.  a  year  maintenance 
daughters,  is  to  come  out  of  the  rents  and  profits,  it  mull  : 
that  thegrofs  fumof  100/.  is  to  be  pollponed  till  tiie  comi 
ment  of  the  term  in  poflcflion,  and  that  this  brings  it  wit) 
rcnfoning  in  the  cafe  of  Brome  verfus  Berkeley :  and  tl 
trufiees  here,  as  in  that  cafe,  having  an  election  by  fale  or 
I  35^  ]  gage  to  raife  the  portion,  (hews  the  intention  of  the  tellatc 
they  fhould  nutexercife  their  eledlion  till  the  term  commei 
poulfTion. 

Lord  Chancellor, 

There  have  been  a  great  many  of  thefe  cafes,  but  fo 
years  pall  I  have  heard  nothing  of  them,  which  I  hope  is 
to  the  rule  being  well  fettled  in  this  refpeft  :  and  there  hav 
likev/ife  fome  cafes  formerly,  which,  by  the  ordinary 
Handing  of  mankind  without  doors,  have  been  thought  to 
far. 
Thf  court,  m         Therefore,  in  more  modern  cafes,  the  court  has  put  ai 

late  cafes,  haVc     .  ,     1  1      •  1        1     •       1       i-r      •  r    *        /•    1 

thought  ic  hard  tion,  and  thought  It  very  hard,  m  the  hte-time  of  the  rati 
to  raiie  daugh-  incumber  his  cltate  with  raifing  daughters'  portions  :  and  i 
the'fa^h^wl"  i"tt''^"ce  they  Hopped  fliort,  and  would  not  carry  it  fo  fa 
time,  and  there-  caufe   it   encouragcs  undutifulnefs,  and   occafions  imprc 

forcrcfufedto       matches  (2;. 

CO  It.  ^     ' 

(l)   I  Ep  Ab.  340,  S.C.     (2)  See  ZtanUj^  v.  Stanley,  ante  i  vol.  $j^^tni 
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cafes  (111!  more  modern,  another  reafon  has  prevailed  in      Hall  ▼. 
irof  the  remainder-man,  that  he  (hould  not  be  diftreficd  by  -  i^^*7J^*' 
nbring  the  reverlion  too  much,  where  the  portion  has  been  v»hcrc  the  por- 
ViJe  the  cafe   oi  Greaves  vcrfus  Matt i/on,  2   Jones  201  •  tion  was  larje, 
\taniforth  and  derkfon  verfus  Statiiforth,  2   Fern.  460.  taken  [^^J.^j'-I ^'J^, 
c  of  in   Corbet  li   Ux*  verfus   Magdwelly  2  f^irfi,  640.  by  vourof  the  re- 
Cowpery  and  fmce  that  fcvcral  other  determinations.  ajaindcr-man. 

the  prefcnt  cafe  the  demand  is  not  in  the  life-time  of  the  fa- 
butlong  after  his  death,  which  happened  in  1721. 
le  queftion  then  is,  Whether  thefe  portions  fliall  be  raifed 
:diately  upon  the  rcverfion  ? 

;  to  the  jointrcfs,  it  is  very  clear  that  they  cannot  be    fo  ti,c  portloM 
I  as  to  aflecl  her ;  for  if  the  jointure  had  been  limited  by  the  cannot  b«  raiiei 
tfelf,  there  could   hive  been  no  doubt;  a"d  it  is  certainly  JJ^^*J^^:^^^^^ 
'amc  thing  when  it  is  done  by  a  power  ;  and  when  Thomas  ib  «  to  affoa 
r,  executed  it,  the  eilate  out  of  the  will  of  y^/^//  Carter^  and  her,  for  vrhcnT. 
quently  is  precedent    to  the  100  years  term  for  raifing  J^^ctX^c  ■:&^jZ 

Ons  (  I  ).  rofc  out  of  the 

will  of  ^.  C.  and  is  precedent  to  the  200  year*  term. 

he  fecond  queftion  is,  Whether  the  portions  arc  raifablc  out 

is  term,  though  a  reverfionary  one  ? 

im  of  opinion,  thefe  portions  oiiglit  to  be  raifed   immcdi- 

,  notwithftanding  the  cafes  cited  ;  for  this  (lands  clear  and 

ted  of  all  the  circumllanccs  mentioned  in  the  others. 

here   may  be    inconvcniencies  on  both  fides,  but  on  the 

)f  the  daughters  a  very  great   one,  for  they  may  wait  till 

portions  arc  of  no   ufc  to   them,  as  has   happened  in  one     r  357  J 
ice  here  ;  for  one   of  the  daughters  is  dead,  and  her  re- 
ntative  comes  only  in  her  right. 

the  cafe  of  Corlrt  verfus  Alaidwelly  2  Venu  640.  Lord 
Mr  admitted  all  the  precedent  cafes,  and  went  upon  the 
Is  of  the  fettleineiit,  that  in  cafe  the  father  Jljzuld  die  without 
nale,  and  leave  a  daughter  unmnrriedy  or  not  provided  for  at  his 
,  the  triiflees  luere  to  ra'fe  2000  /.  tj  be  paid  at  18,  ©r  mar- 
.  It  was  tlecrt  cd  not  to  be  raifed  in  the  life  of  the  father,  it 
eftiiig  till  his  death. 

the  cafe  of  Butler  and  Duncctnb^  tlie  truft  of  the  term  was 
?fsly  from  and  after  the  commencement  cf  the  term^  and  upon 

fingle  words  Lord  il/vtT/t'.jyff/^  founded  Iiis  decree, 
mveyancers  now   are  grown   fo  cautious,  as  to  infcrt  nega-  Conveyancn 
words  in  fettlemcnts,  to  prevent  portions  being  raifed  in  the  "°^ye"Jj^rd8^"t» 
ime  of  the  father  and  motiier  (i).  prevent  portions 

being  raifed   in 
a  father  and  mother's  life-time. 

he  cafe  principally  relied  on,  upon  the  part  of  the  defendant 
vr/  Carter y  is  Broome  verfus  Barheley. 

Iicrc  was  a  reverfionary  term  in  that  cafe,  in  default  of  iffue 
ff  the  marriage^  on  trujl  to  raife  2 ^00  \,  for  daughters y  pay\:ble 
I,  «r   marriage^  and  out  of  profits  to  pay  looi.    per  ami.  ^or 

Ate  I  vol.  560.   2  Fef.  612.     (2)  I  P.  IV.  45S.   2  p.  ir.  99.  513.    2  Vef  334. 

maintenance  ^ 
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.H/i.,t  X,  jnawtenance  \  the  firjl  payment  of  maintenance  numej  io  k  JHm 
p4^Tx#.  j-^^^  ^j^j^^  j^'^^  half-yearly  faifs  as  fbould  next  happen  (^ibe 
ejlatey  fo  limited  to  the  trujlees  as  aforefaidj  fbotild  take  effeS  tfl 
Jeffton  :  The  poiver  to  ra'tfe  the  portions  was  out  of  the  rents  and 
jits^  or  by  fahy  or  by  leaftng  of  the  prenujfes^  and  maintenan 
precede  the  portions.  Lord  Chancellor  King,  ajfifledhy  the  Mafti 
the  Rolls,  ivas  of  opinion^  that  as  maintenance  was  not  to  be  r 
till  after  the  term  tr'hes  effedl  in  pojpjfiony  a  iortiori. the  portions 
net ;  and  it  would  be  abfurd  to  Jliy^  that  the  portion  fball  ie  i 
fr/ly  and  the  maintenance  money  paid  afterwards* 

The  cafes  are  not  at  all  alike,  for  there  Mrs.  Broome^ 
daughter,  was  not  intitled  to  have  any  maintenance  till  the 
took  effect  in  poflclpon. 
The  «wnte-  ^"^ '"  ^^^  prefent  cafe  it  is  far  otherwife,  for  the  mainter 
maaceuereiia  IS  a£tunlly  a  charge  upon  the  eflate,  and  trufteesare  to  pa 
frefcmchar^c  p^  ^nn.  to  each  daughter,  till  their  portions  refpedively  be 
iSd"iinotpoft-'  ^^^  ^"^^  payable,  and  is  not  poftponed  till  after  the  term  c 
poncd tin  after  into  poffefTion ;  fo  that  maintenance  runs  on  till  then; 
tbc  term  comes   t^Qugh  I  do  not  know  any  inftance  where  a*  fale  has  been  dir 

into  poflcflion,     -O.  ^^  ,/-i  r*  /ii_ 

nd  noi^irm  can  lof  mamtenance  out  or  rents  and  profits,  became  it  mult  b 
arifc  from  mort-  nual,  which  would  create  endlefs  trouble,  yet  it  is  a  charge 
^gingthc^reTcr-  ^j^^  eftatc,  and  the  arrear  which  is  incurred muft  be  paid  off 

rears  muft  be  fa.  it  COmcS  into  poflcflion. 

lufit'd  the  mo- 

aoent  the  term  cemes  into  pofl*e4ion. 

t  ^ZS^  ]        Then,  where  can  be  the  objeflion  of  mortgaging  the  rcT< 

now ;  or  what  harm  can  it  be  to   the  reverfioner  j  bccau 

moment  the  term  comes  into  pofleflion,  the  arrears  muft  I 

tisfied  ? 

A  powtrin  truf-      An  objeftion  has  been  made  by  Mr.  Murray^  that  the  pc 

tees  of  rajfing     being  direfted  to  be  raifed  out  of  rents  and  profits,  or  by  mon 

^^hy^mni^y  therefore  it  ought  to  wait  till  the  term  comes  into  pofleflion^ 

»  no  rcafon  for  truftccs  may  make  their  ele£lion« 

poftponing  rhe 

lai&n^,  m  order  that  they  may  make  their  ele^ion. 

This  was  the  argument  in  Broome  verfus  Berhehyj  but 
are  many  cafes  of  fettlements  where  this  eleflion  is  given  to 
tecs,  and  yet  they  ftiall  not  be  allowed  to  poftpone  the  raifii 
order  to  make  their  eleclion  only. 

I  am  not  clear,  whether  it  might  not  be  raifed  by  fak; 
flood  only  upon  tlie  words  rents   and  profits ^  which  have 
held  to  carry  a  fee  ( i ). 
The  defendant        rpj^^  ^^^^  ob/e£fion  was,  that  if  the  court  fliould  be  of  oj 

cannot  redeem      ,  .        .  /ir         it  •/•   i  «        •      «    n 

the  term,  and     the  portion  itfelf  ought  to  be  raifed,  yet  that  it  ihall  not 
exo  crate  the      intereft  ;  and  in  order  to  fupport  it,  they  have  read  the  lall 

ry\v'%  Tnf-.?ft  ^'*^^ '"  ^^^  ^*'^>  ^^^*^'^^  ^^y^>  ^^^^ ^'^^  ^^^^  ^^  '^°  y^*^  ^^  ' 

for  I  e  potions  if  fuch  perfon  as  Hiall  he  next  in  reverfion  will  pay  the  daug 
from  the  time  portions  either  before  or  after  the  fame  are  due :  and 
they  became  ue.  j^^^^^^  .^  .^  inferred  that  the  defendant  EJcourt  may  redtc; 

(l)  Fide  Okeden  v.  Okeden,  mtie  l  vol.  550. 
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eriii»  and  ezonerate  the  cftate  at  any  time  without  paying  in-      Haix  w* 

But  lam  of  opinion  tliat  he  cannot,  but  mufl  pay  th^  interefl 
ibr  the  portions,  from  the  time  they  became  due  j  and  that  the 
iBtembn  of  the  teftator  was,  that  the  daughters  (hould  have 
Buintenance  till  the  portions  became  payable,  and  intereft  after- 
wards till  thejr  were  raifed. 

Though  intercft  is  not  mentioned,  yet  in   the  cafe  of  Lord  where  therelsA 
Bimurry  and  Geery,  2  Salk.  538.  it  was  held,  that  where  there  power  of  char^- 
is  a  power  of  charging  land  with  a  grofs  fum,  it  imports  intercft  *"cflfiimTit^ 
afcourfc,  and  none  would  lend  fuch  fum  if  the  law  were  other-  imports  iiucidl 
(rife:  this  very   rule  prevailed  afterwards  in  the  cafe  of  Evelyn  ofcottrfe(i)* 
rerfus  Evelyn  J  %  P.  /f^/.  591. 

I  {hall  decree  i8A  to  the  widow,  eight  pounds  to  be  paid  her    [  359  J 
)y  the  plaintiflF  Gr/ir^,  as  foon  as  her  portion  is  raifed,  as  a  com- 
)eii(adoa  for  the  three  years  maintinenance  till  Grace  was  mar- 
led. 

The  truftec  to  have  cofts,  but  none  between  the  other  parties, 
tnd  the  portions  to  be  raifed  by  mortgaging  the  reverCon  ex- 
x£bnt  upon  the  death  of  the  jointrefs. 

(x)  Boycott  V.  Cotton,  ante  i  voL  552. 

Hktj  vcrfttS  Selwyfi  and  Marfyn,  at  the  fecond  Seal  after  Trin,    Cafe  24 1.  - 
Term,  July  20,  1742. 

rH  E  plaintifF  moved  to  ftay  the  defendants  from  proceed-  AcommlffiDa 
ing  to  trial  at  law  upon  a  policy  of  infurance,  and  that  a  m?nVng  witncffct 
ommiHion  may   iflue   for  the  examination  of  witnefl'es  in  the  in  the /A^^/w- 
VeJUndieSy  on  a  fuggeftion  that  the  material  faas  for  the  plain-.  ^5^^'  ^^^^^  ^^^ 

i  arofe  there.  to  ftay  the  de- 

fendant's pro- 
ieiiog  at  law  on  a  poUcy  $  Lord  HarJivickt  granted  the  comminion  and  the  jnjundlon,  as  ihe  voyage 
Mat  and  from  Cartbagtna  to  Porto  Bello,  and  the  fadx  rauti  neceifarily  arlfe  iu  the  ff^^  Indus, 

Lord  Chancblloe, 

Where  a  fliip  is  infured  at  and  from  a  place,  tnd  it  arrives  at  Whiift  a  fhip  11 
ttt  place,  as  long  as  the  (hip  is  preparing  for  the  voyage,  upon  Jop^e^^  Vi^* 
liieh it  is  infured,  the  infurer  is  liable  (r);  but  if  all  thoughts  which  it  is  in- 
fthc  voyage  arc  laid  afide,  and  the  (hip  lies  there  five,  C\x  or  J"*"*^***  ^^^  *"- 
ftn  yearsf  with  the  ower's  privity,  it  fhall  never  be  faid  that  buTif  the  voyage 
t  infurer  is  liable ;  for  it  would  be  very  abfurd  to  make  him  isiaid  afide,  and 
»fe  for  the  whim  or  caprice  of  the  owner,  who  chufes  to  let  f^  ^'pi'^sby 

A ...  t  1  *  tor  5,  6,  or  7 

le  fliip  he  and  rot  there.  years,  with  the 

^onTncr*!  privity,  the  infurer  is  not  liaMe. 

As  this  was  a  voyage  at  and  from  Carthagena  to  Porto  Belh, 
b £ifis  which  are  in  controverfyin  this  caufc,  muft  nc^eflarily 
rife  in  the  Jf^efi  htdieSf  and  therefore  the  injunction  mull  be 
if  teftay  the  defendants  the  infured  from  proceeding  at 

(l)  Fideante^  i  vol.  548. 

law 
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Chittt  t.  law  till  further  order,  that  the  plaintiflF  may  have  an  opportunity 
S«LWTN.  jjy  ^  commiflion,  to  afccrtain  the  fafts  which  he  infills  on  to  be 
very  material  ;  that  the  (hip  lay  above  four  years  at  Carthagm^ 
before  it  was  funk  there  by  Don  Blafs ;  and  that  all  thoughts  of 
proceeding  on  its  voyage  to  Porto  Bello  were  laid  afide,  there  be- 
ing no  fair  held,  on  account  of  the  Engl'ijb  fleet  being  in  thofe 
feas,  under  the  command  of  Admiral  Vernon^  and  lilccwifcthe 
fucccf*  he  met  with  afterwards  in  his  attack  of  that  port. 

I  fee  no  difference  at  all  between  this  cafe  and  that  of  Grm 
vcrfus  Sunjfo^  December  lo,  1741  (i)j  and  therefore  will  make 
the  fame  order  here,  as  in  that  caufe  ^  an  injun£tion  was  granted 
accordingly. 

(l)  Anteit^.S.Q.  S.  P. 

r  360  ]  Tatcs  vcrfus  Hambfyy  July  21  y    1 742(1). 

Cafe  242. 
s.c.  ante 237.  CJ^^^OMAS  TMcty  being  fcifcd  in  fee  of  feven  mefluagctitt 
herd  Hsrdwu'h  1  St.  Thomas  Apoftle,  fubje6t  to  a  mortgage  term  of  500  years, 
^}!!^d^i^T'^  which  afterwards  became  veiled  in  Ediuard  Father  deccafed, 
under  the  will  who  married  AUcey  Thomas  Talbofs  daughter ;  and  which,  by 
'wereartdamahU  nidcnture  of  the  ^cth  of  Aunufl    i6qc,  was  alFigned  to  %\tih    \ 

iattrejiy  Mnd  that    n/      .     •       .      iV    f  z?  ;  J    i^     l  r  V-    Ci.  j  y*'^       j 

00  har  oris  from  Blunty  m   trult  for   hdward  Farker^  fubjedt  to  redemption  on    j 
tbtltngtbt/timi.  Thomas  Talb  t,  or  his    heirs,  paying  to  Edward  Parker  350A   Z 
/  ^^^g,./^*^  '  Didy  by  his  lall  will,  dated   20th  of  Aprily  1698,  devife/iwj/"  1 
"*^         jy  O  fQ^  the  houjes  to  his  daughter  Alary,  afterwards   the  wife  of  Jams  '1 
yU^iT  '^  Pi'tmmer,  and  her  heirs  ;  and  gave  unto  Edward  Parker  iX^Z    \ 

-^'  ^/A^/^'*^^  Q^^^  ^^  ^^^^  mciruages,  to  hokl  to  him  and  his  heirs,  he  paying  all  ' 
^^  ^/v///-^^  "^  his  debts,  \\vA  appointed  him  fole  executor:  Upon  the  tcftator's 
'^f'^'^^'"'  death,  Edward  Parker  entered  upon  all  the  feven  me  linages :  In 
169^;,  Jamrs  Pli:m?;ier^  and  tI/^;;-^  his  wife,  exhibited  their  bill 
in  tills  court  againlt  Edward  Parker  and  other?,  to  compel  Par* 
ker  to  fuller  tlic  plaintiffs  to  enjoy  the  two  mefl'uages,  according 
to  the  tcllator's  will,  or  let  them  redeem  the  mortgage ;  but 
Parker  dying  foon  afterward,  having  by  his  will  appointed  Alice  i 
his  wife  his  executrix,  who  poficfl'ed  the  feven  mefluages,  ftc  ; 
entered  into  a  treaty  with  James  Plummer  and  his  wife  for  ending 
the  fuit  •,  and  it  was  agreed,  that  Alice  Parlery  and  the  other 
daughters  and  co-heirs  of  Edward  Parker y  (liould,  in  confidcra-  * 
tlon  of  500/.  and  10  guineas,  releafc  and  convey  to  Jams 
Plummer  and  his  wife,  all  their  right  in  the  fc\Q\\  mcfluagcs* 
Plummer  z\\(\  his  wife  having  borrowed  50/.  of  WiU'tam  Hamil) 
dcceafed,  by  leafe  and  rcleafe,  dated  the  i  ft  and  2d  of  Januerjf 
1699,  and  a  fine,  did  convey  the  two  houfes  devifed  to  them  to 
William  Hamhly,  and  his  heirs,  utitil  he  JJjould  have  received  by  il^ 
rents  atidprcftts  t hereof  y  or  be  oiherwife  paid  the  50/.  with  inter efiy  and 
after  payment  byfuch  rent  of  the  50  /.  then  to  the  ufe  of  James  Plufif* 
mer  for  life,  remainder  to  Mary  his  wife  for  life,  remainder  totii^ 
heirs  of  James  Plummer^  on  the  body  of  Mary^  remainder  to  the 

(I)  Reg.Lib.B.ij^i.  fol.  334, 
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:ht  heirs  of  James  Plummer :  James  Plummer  having  informed      Tatis  t. 
illiam  Hamhiy  of  the  agreement  for  tlic  purchafc  of  the  intereft        ^mily. 

Alue  Parker^  and  the  co-heirs  of  Edivard  Parker^  for  500/. 
d  10  guineas,  and  dcGred  him  to  advance  thefe  fums  for  the 
nefit  of  P/i/mi»^  and  his  wife,  he  did  advance  the  money,  to 

applied  accordingly ;  and  it  was  thereupon  agreed  between 
anibly  and  Plummer^  that  the  mortgage  fliould  be  alFigned  to  a 
irfon  in  trull  for  Hamh/jj  to  prevent  a  merger  of  the  term,  and, 
at  the  inheritance  of  the  premiflcs  fnould  be  conveyed 
r  the  co-heirs  of  Edivard  Parker ^  to  the  ufe  of  Hambly^ 
s  heirs  and  afligns;  but  redeemable  by  Plummer  and  his  heirs, 
I  payment  of  principal  and  imerell  to  Humbly  :  And  tlic  pur-  [  3^'  J 
lafc  money  of  500/.  and  10  guineas  having  been  paid  to 
lice  Parker^  and  the  co-heirs  of  Edward^  by  indentures  of 
fignment  of  the  28  th  of  September  1702,  J^lice  Parker^  and 
e  co-heirs  of  Edward y  afligned  to  Peter  Hamlly  tlie  feveii 
cfluages  for  the  remainder  of  the  t^rm  of  500  years,  in  truil 
)X  William  Hambly\  and  by  Icafe  and  rckafe  ot  the  27th  a:id 
%{\\  oi  September y  1702,  Alice  Parhr^  Sec.  convtyed  tlic  Icveii 
icfluages  to  fVilUam  Hambiy  and  his  heirs,  in  trull  for  James 
%mmer  and  his  heirs,  fubjeft  to  the  agreement  bctu  ccn  Plum^ 
'er  and  Hambiy  of  the  2d  of  January ^    1 699. 

James  Plummer  lived  till  17 10,  and  Hambiy  continued  in  pof- 
:ffion  of  the  feven  mcHuages  till  his  death  in  17171  without  ever 
ccounting  for  the  rents  thereof,  and  Janus  Plummer  dying 
dthout  iflue,  five  of  the  mefluages,  fubjeft  to  the  mortgage, 
cfcended  to  Timothy  Plummer^  the  brotlicr  and  heir  at  law  of 
hones  Plummer^  who  became  intitled  to  the  rcmr.indcr  in  fee  of 
he  other /wo  of  the  feven  mefluages  which  had  been  devifcd  to 
Mary  Plummer ^  and  of  which  the  fine  was  levied  in  1699. 

Timothy  Plummer^  in  his  life-time,  conveyed  all  the  feven 
ncffuages,  for  a  valuable  conlideration,  to  the  plaintiff,  and 
TifivAhj  Plummer^  dying  foon  after,  the  plaintiff  obtained  ad- 
iiniftration,  and  infifts  he  is  become  intiilcd  to  the  equity  of  re- 
fanption,  on  payment  of  what  remains  due  on  the  mortgages  or 
Ccurities  to  William  Hambiy  dcceafed. 

William  Hambiy  the  defendant,  the  fon  and  heir  of  Peter 
Umbly^  and  grand  fon  and  heir  of  William  Hambiy^  on  his  com- 
igof  age,  had  the  poflcflion  of  the  feven  meiluHges  delivered  to 
iin,  and  is  now  in  the  receipts  of  the  rents  thereof;  ard  by  his 
ifwcr  infifts,  that  his  grandfather  Ifil/iam  Hambiy  entrcd  on  th« 
vcn  mefluages  above  thirty  years  ago,  and  that  James  Plummer 
id  his  wife  were  well  fatisfied  they  had  received  more  money 
Xwn  William  Hambiy  than  the  premiflcs  were  worth,  and  never 
ttring  their  whole  lives  demanded  any  account  of  tlie  rc:us  a:id 
tofits,  and  therefore,  by  virtue  of  the  fevcral  dceiis,  tlie  will  of  his 
T*adfather,  who  has  devifed  the  meiruagcsto  the  defendant  for 
rfc,  and  his  iflue  in  tail,  remainder  to  his  right  hcin;,  and  the 
PW  length  of  pofleffion  in  the  premifies,  without  any  account 
*nundcd  or  given  for  tlic  rents  tIi«rcof,  he  infifts  that  tint  he  is 

abfolutely 
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YiiTti  ▼•     abfolutcly  intitled  in  law  to  all  the  fcven  mefluageaf,  witliCHrf 
HA-ai^T.     rendering  any  account  for  the  rents  and  profits  thereof  (i}. 

Lord  Chancellor, 

The  firjl  quejlion  is^  Whether  a  mor^gc  of  two  of  the  fcita 
houfes  from  Mr.  James  Plnmmer  to  Mr,  WHliatn  Hamtlj,  is  z 
redeemable  intereft  or  abioiute.     . 

It  IS  very  clear  that  the  wife  of  P/untntcr  was  intitled  to  Aofe 
houfes  fubjeft  to  a  mortgage  made  by  'laiht  her  father  ;  and  on 
the  2d  of  Jtin.  1699,  Plummet  mortgai^cs  the  fame  eftate  fcr 
50  /.  to  fecure  this  and  all  other  fums  advanced  by  Hambly. 

This  upon  the  face  of  it  if»  plainly  a  mortgage,  and  Hamtljf 
and  thofe  who  claim  under  him,  have  been  in  poifeffion  ever 
fince. 

Now  Plummer  and  his  reprefentatives  are  certainly  intitled  to 
redeem,  had  they  come  in  a  reafonahic  time. 

Therefore  the  qucltion  will  be.  Whether  it  may  be  redeemed 
in  1740  ?. 

And  I  am  of  opinion,  that  the  two  houfes  are  flill  a  redeemaUc 
intereft*;  and  no  bar  arifes  from  the  length  of  time. 

There  is  no  doubt,  but  if  this  mortgage  had  been  made  in  the 
common  form,  and  fubjcfl:  to  a  forfeiture  upon  non-payment, 
the  length  of  time  would  have  been  a  bar,  the  courts  of  law  and 
equity  fquaring  their  rules  by  the  ftatute  of  Hmitations  (2). 

But  this  is  a  conveyance  of  the  inheritance  for  fecuring  the  fum 

of  50/.  or  any  other  fum  advanced  by  Hamhlyy  in  truft,  thatb 

flioukl  continue  in  poiTeflion  till  by  perception  of  the  rents  and 

profits  he  (hall  be  fatisfied  the  principal  and  intereft  upon  fudi 

fums  as  he  hath  already  lent,  or  fliall  hereafter  lend,  and  fubjcft 

to  this  incumbrance  to  Jnmes  Plummer  for  life,  to  his  wife  for 

life,  and  to  the  heirs  of  their  two  bodies ;  and  in  default  of  fuck 

iflue,  to  the  right  heirs  of  James  PJtwimer, 

The  mortgagee      Now  thtre  never  could  be  a  forfeiture  under  this  deed,  for  the 

here  was  only  in  mortgagee  was  only  in  the  nature  of  a  tenant  by  elegit,  and  as 

tenanVbJMcglt,  ^^^^  ^^  ^^^  principal  and  intereft  was  fatisfied,  by  being  paid 

and  as  foon  3s     ofF,  or  by  perception  of  rents  and  profits,  the  eftatc  ceafcd  in 

his  p.inci^ai  and  ^^,,^^/  .  5^,,^  P It/mmer  OT  his  reprefentatives  might  have  niain» 

intereft  was  fa-         .        1  •    n  11  «  1        *^       .#.        r 

tisficd,  the  eftate  taiped  an  ejcctment ;  nor  would  any  bar  have  arifen  from  » 
ct»{cdin  fVi/iiam  length  of  time,  unlefs  the  ftatute  of  Limitations  had  run  by  Ac 
p^aUJt^or  hi%  n^^rtgagee's  continuing  in  pofl'effion  twenty  years  after  the  mo- 
reprefcniatjtei    ncy  had  been  piid  ofl^. 

might  have 

niajntaincd  an  ejedlmcnt ;  nor,  unlefs  Hamhly  had  continued  in  pofleflion  20  yean  afcer  the  mooej  \ti 

keen  paid  oft,  could  the  ftatute  of  LJmiutions  have  run. 

The  plaintiff  The  plaintiff  has  certainly  a  right  to  come  into  this  court  for 
S^w'^counr  ^"  account  of  the  profits  received  :  as  in  an  elegit ^  the  conidbr 
of  the  profits  re-  has  a  right  to  come  here  to  fee  if  the  coriufec  upon  the  extended 

ceived,  as  in  an 

tiegit  the  conufur  hat  a  right  to  fee  if  the  conufec,  on  the  extended  value,  has  received  a  (atifMioail^ 

bis  whole  debt,  and  to  have  the  fur^<lus  paid  to  him. 

(i)  The  defendant  denied  there  were         (2)    At^gas  ▼.    fnkerii,   f9/f.  }  1* 
•ny   trulls  declared    in    writing   of   the     225. 
rcleafc  of  the  28ch  6V//rw^r?-,  ly^z.  ^ 
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iKdoe  lias. received  a  fatisf^uf^Ion  for  his  whole  debt,  and  if  there     Yatei  v. 
is  i  furplas,  to  have  it  paid  over  to  him.  Hambly. 

I  do  not  fee  this  cafe  at  all  diflFcrs  from  a  JFe/Jb  niortgagc,  in  common 
though  I  do  not  fay  but  there  are  circumftances  which  may  ^^V//'!.K...-igtf5, 
nrcatc  i  bar  even  in  that  cafe;  but  in  common  H^e//b  mortgages,  ^j^j  .rj,';!;t*,'reft 
m  tendering  principal  and  intereft,  they  may  come  into  this  court  the  pdion  inu- 
br  a  redemption  at  any  time  ( i ).  J^-^  "»^>  *^o™« 

*  #  \    *  ^J^^Q  jjjjj^  court 

for  a  redemption  at  amy  time. 

Tbefr/f  ohjeXon  wai,  that  it  is  liable  to  all  the  mifchicfs  in 
ommon  cafes,  and  is  a  breach  of  the  rule  laid  down  in  this  court 
y  way  of  analogy  to  the*ftatutc  of  Limitations. 

But  to  thi«  I  anfwer,  that  in  the  prcfent  cafe  here  is  notliing 
}r  the  (latute  of  Limitations  to  operate  upon,  for  here  is  no 
)rfciture  \  indeed  after  the  account  is  taken,  if  it  (hould  appear 
lat  the  mortgage  was  fatisfied  by  perception  of  profits  twenty 
ears  ago,  and  that  the  mortgagee  has  continued  in  poilcirion 
rcr  fmce,  the  (latute  of  Limitations  will  run. 

The  fecond  objcdion  was.  It  is  very  unreafonablc  that  a 
lortgagee  fliould  be  a  perpetual  baililT  to  the  mortgagor  (2). 

Tliat  will  not  hold  here,  for  the  mortgagee  takts  the  eftatc  Where,  a  mort* 
ibjccl  to  a  perpetual  account;  and  this  court  ought  not  to  re-  ^i^!^^?^w"^ 

^  %_'       c  \'*  A  1  °  eftatc,  fubjea t« 

eve  mm  trom  his  own  contract  and  agreement.  a  perpetual  ac- 

count, he  will 
not  be  relieved  from  his  own  contrail. 

Therefore  I  am  of  opinion  the  plaintiff  is  intitled  to  redeem  The  plaintiff 
Wmthe  common  terms  of  paying  principal,  interefl,  and  colls,  «nt»^ic<i  to  «- 
M  to  have  an  account  of  what  has  been  received,  and  what  common  term*, 
onains  due :  and  is  not  obliged  to  bring  an  ejeftment  for  the  and  not  obliged 
o&ffion,  but  fliall  have  a  decree  for  it  here,  after  the  mortgage  cjcamcnt*f#r 
>  reported  to  be  fatisfied.  the  poiremon, 

but  (hall  have  a  decree  for  it  here. 

It  is  like  many  cafes  in  this  court,  where,  though  the  party  ^"r  aflcts  arc 
*  a  double  remedy,  he  (hall  not  be  put  to  that  expence ;  as  for  biii^brought  ^  * 
ftancc,  in  a  bill  brought  for  a  difcovery  of  afl'ets,  after  they  are  hsrej  thepiain- 
Icovercd,  the  plaintiff  fliall  not  be  turned  over  to  a  fuit  of  law,  f^^^j"y^fj**^ 
It  fliall  be  decreed  fatisfadion  for  liis  debt  here.  l^w,  but  decreed 

a  fati^fadion  here. 

As  to  the  five  houfes,  I  am  of  opinion,  the  defendant,  JFiU     [  364  ] 
m  Hambly  is  intitled  to  an  abfolute  edate,  though  it  is  an  ex-  Lord  Hardavkke 
tdinir  dark  tranfa£lion ;  but  yet  it  is  not  proper  to  direft  an  H^w  the  drfcnd- 

•.*'^.^.j»  ji         '        1  •/!  t '^      c  antintiilcd  toan 

nc  to  try  a  truii,  nor  do  I  remember  any  inltancc  of  it ;  for  as  abfoiuie  eftatc  in 
depends  upon  the  ftatute  of  Frauds  and  Perjuries,  it  is  incum-  the  five  houfes, 
ait  upon  this  court  to  determine  it;  and  therefore  the  bill  mud  ^|lfiJ|thlJ*|j^|j*^ 
KdifmifTed  as  to  any  relief  prayed  with  regard  to  five  of  the  fe-  to  any  relief 
sa  houfes  in  queftion.  P"ycd  as  to 

them. 

(l)  OrtU  T.    Hemtngy  l    Fern,  418.     360.  Lmvley  v,  Hooker,  foj?.  3  vol.  2  So. 
^y.  Price,  Prec.   Cha.  413.  1  P.         (l)  Vide  pfi.  496. 
^M\.  S.  C.   King  V.  King,  3  P.  fT. 

y«U  n.                                          Z  But 
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YATKt  T.  Utit  I  dedarc,  according  to  the  terms  of  the  mortgage  deed| 
^^^^^'•''^  the  plaintiff  is  intitlcd  to  the  redemption  of  ihe  rmmmng  not 
boiifeSj  and  direct  the  Mailer  to  take  an  account  of  the  rcnti 
of  the  two  l^ufes  received  by  the  defendant  or  WiUiam  HmUf 
the  mortgagef^  and  fudi  rents  to  be  applied  in  paying  the  ttitcccft, 
and  then  in  finking  the  principal,  and  upon  the  p]atmifi*t 
paying  to  the  defendant  what  {hall  appear  due  to  him  for  prind* 
pal,  intcrcft,  and  cofts,  the  defendant  is  to  te-conTey  tlie  fail 
mortgaged  premifies  to  tlic  plainti^^  and  deliver  pdOcilioa » 
him  accordingly. 

Cafe  243.  Smiti  verfus  »jwf,  Julj  21,  1742  (x). 

Patatoci  being  'T^  H  E  bill  was  brought  by  the  reflor  of  a  parifh  in  J^ 
munddesin^  JL  ^^^  ^^  tithes  of  potatoes  fown  in  great  quantities  in  tht 
Mmmon  field      common  fields,  and  therefore  claims  it  as  a  great  tithe. 

the  Tt&ot 

kroBght  his  bin  for  diecD  «t  m  great  dtHt.    L^J  Hankvitii  t^p  fctafoa  hiia^  m  tbar  matan^'ftd 

tkJm^  thiJKBitij^  thtm  mgrtattr  qm^uititm  maka  no  slttraihom* 

The  defendant*  the  vicar,  infiftt,  that  notwithftanding  k  ii 
fown  in  fields,  it  ftill  continues  a  fmail  tithe,  and  the  quandlf 
makes  no  dif^^erence. 

Mr.  Ciarkf  for  the  plaintiff,  cited  Hut  ion  77.  Cro.  Car.  tt 
IVharton  verfus  Lijle^  in  4  Mod.  183.  3  Lexu  365.  and  GwUk 
^63.  and  Dtgg^s  Par/.  CoimJ.  177.  in  order  to  ihcw  that  the  qwa^ 
tity  made  a  difierence,  and  that  wlien  potatoes  are  fown  in  gtf* 
dens  it  is  a  fmall  titlie,  but  wlien  in  fields  a  large  tithe* 

Tlie  cafes  cited  by  the  defendant's  counfel  to  prove  it  \ 
vicarial  titlie  were  Parr\  verfus  The  Bijhop  of  London^  Mil,  1705. 
Wallis  verfus  Pain  et  ar^  Fthruary  8,  173B.  The  jttoniej  Gh 
fieral  faid«  it  would  be  a  great  inconvenience  to  the  people  of 
EnglarJ  if  the  rule  which  they  have  bi^l  down  for  the  pLunriC 
(hould  be  eftabliflvcd,  that  quantity  will  denominate  it  to  be  t! 
great  tithe. 

Lord  Chavcelijos,  ^ 

The  queilion  b,  Whether  potatoes,  planted  in  fields^  Wt'- 

great  or  fmall  tidies. 

C  3^5  1  Potatoes  in  their  nature  are  fmall  tithes ;  then  the  qaeftioi 

wilV  be,  whetlier  they  receive  any  alteration  of  their  right  bf; 

cultivating  in  greater  or  fmaller  quantities. 

Th«  JiftinaUm       When  the  diilinclion  of  great  and  fmall  tithes  was  «C  fr| 

Vt*wten  grtzx     fettled,  probably  it  was  upon  tliis  foundation,  that  the  fonncf; 

""•'hT'^ife^  yielded  tithes  in  greater  quantities,  and  the  <'^)ecics  of  tithes  which 

£rl^m  the      were  called  fmall  produced  but  in  fmall  quantities. 

/oriDcr  producing 

^naccr,  ami  she  latttr  fmaUer  quftntltlei. 

Though  it  tnight  be  arbitrary  at  firft,  yet  it  has  grown  islt' 
a  rule,  and  fixed  ifo  for  the  iake  of  ceruinty  -,  nor  is  there  anf 

(1)  Rti.  Lib.  B.  J741.  fol.  48!. 
3  audiQiiffi 


in  the  Time  of  Lord  Chancellor  Hardwickk-  3/^5 

ttliority  cited,  where  it  is  faid  to  be  determined,  that  the  rule     SwvtM  t. 
*  tithes  Diall  depend  upon  the  quantity,    and  not  upon  the       ^^^^^ 
iture. 

In  the  cafe  of  UJaJi  and  Tindall^  Cro.  Car.  28.  and  in  Hutton  Though  Ld.Ch. 
}.  it   is  fo  laid   down   indeed,    but   there  was  no  judicial  1^'  ^^'  *" 
termination.     And   in  JVharton  vcrfus  Lijlcy  3  Lev.  365.  and  liji^  held  tithci 
\Mod.  41.  Ld.  Ch.  Juft.  Holt  did  hold  that  the  tithes  fhou!d  fliouidbc  dctcr- 
:  determined  whether  great  or  fmali  from  their  quantity  and  not  "Jcat**o7  fm?" 
sir  nature,  but  the  judgment  was  contrary,  from  their  quan- 

tity, the  judgment  wu  contrary. 

If  this  fort  of  roots  (hould  be  called  fmall  tithes  when  plant-  if  potatoes  In 
in  gardens,  and  great  when  planted  in  fieldt*,  it  would  intro-  gardens  ihould 
ce  the  uimoft  confufion,  and  muft  vary  in  every  year  in  every  i^V*"^Y"«at 

™^*  in  fields,  it  muft 

vary  every  year  in  every  parifli. 

If  the  quantity  will  turn  fmall  tithes  into  great,  why  will  it  net 
n  great  tithes  into  fmall,  when  the  quantity  of  great  tithes  is 
t  fmall. 

An  objection  has  been  made,  that  if  this  rule  (hould  hold,  it 
»uld  put  it  in  the  power  of  the  occupier  to  change  the  pro- 

To  which  I  anfwer  fo  it  willy  for  tithes  are  a  fluftuating  un-  where  arable  !• 

tain  inheritance,  and  depend  upon  the  courfe  of  hufbnndry;  turned  into  paf- 

a  man  may  turn  arable  into  pailure,  and  then  the  tithe  being  ^"f!^'  *^  "  ?1 

rt  .    (  /•      11    •  1      r  ^  agiftmcnt  tithe, 

ftmcnt,  IS  become  a  fmall  tithe  from  a  great  one.  and  become  a 

fitnall  one  from  a  great  one. 

rhercfore  I  think  as  there  is  no  judicial  determination  againft 
s,  I  am  warranted  in  my  opinion,  that  the  tithe  of  potatoes  is 
mall  tithe  \  and  his  Lordfhip  decreed  accordingly. 

7Zv  Earl  of  Coventry  yerfus  Coventry^  July  22,  1742.  Cafe  ;>74. 

rH  E  queftion,  in  this  cafe,  arofe  upon  the  will  of  Thomas      T  366  ] 
Lord  Coventry^  made  in    1698,  whether  the  teftator,  by  s.c.  1^.404. 
J  words;  has  difpofcd  of  a  manor  called  Titigmorey  to  the  S.  C.2^.  564. 
intiff;  for  if  he  has  not,  the  defendant  infifts,  he  is  intitled  ^°'   *^' 
it  as  heir  at  law. 

Thomas  late  Ealrl  of  Coventry^  being  in  his  life-time  feifed  in 
:  of  the  manor  of  Tiv'tgmorey  in  the  county  of  Lincoln  "  did 
hj  hb  will  devife  his  freehold  manors  of  Great  and  Little 
Miltotty  in  the  county  of  Oxfordj  to  his  wife  Elizabeth  for  her 
life,  remainder  to  truftees  and  their  heirs,  to  the  ufe  of  his 
firft  and  other  fons  in  tail  male,  remainder  to  his  fon,  Thomas 
Lord  Deerhurjl  for  life,  and  to  the  ufe  of  his  firfl:  and  other 
Enis  in  tail  male,  remainder  to  teftator's  fon  Gilbert  for  lifci 
lod  to  his  iffuc  male,  remainder  to  teftator's  uncle  Francis 
Coventry  for  life,  and  his  ifluc  male,  remainder  to  William 
Cbofttirj  and  his  iflUe  malei  remainder  to  Thomas  Csventry  for 

"life, 
Z3 
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Cot  '^^  ^  *'  ^*^f^» '  ^^^  ^^5  ^^**c  male,  remainder  to  Henry  Qveh 
CorEifTaT. '  **  ^^  *^"^  male,  remainder  to  teftator's  right  hcirj 
<*  he  thereby  willed,  that  ,tke  tnanor  or  Lordjbip  of  T' 
**  Jbould  he  e9{changed  for  the  inheritance  of  the  prehnd  i 
**  Miltpn,  in  Oxfordfiiire,  ivhich  he  held  by  leafe^  and 
**  famefbould  he  done  by  act  cf  parliament  \  and  that  the  in 
•*  of  the  faid  prebend  manor ^  after  his  deaths  may  be  kept  in 
**  and  family y  he  gives  to  Thomas  Lord  Deerhurfl  and  Gi 
«*  ventry,  and  two  others,  and  to  their  heirs,  the  n 
«*  Ttvigmore  a^orefaid,  and  alfo  the  manor  of  Milton^ 
,  •*  the  laid  manor  of  Twigmore  to  them,  their  heirs  an( 
**  for  ever,  to  the  ufes  in  this  his  will,  and  to  hold  the 
**  manor  of  Milton  unto  the  fame  truflecs,  .their  crccut 
•*  for  aod'during  the  term  of  years  he  had  therein,  an 
**  tenant  right  of,  in  and  to  the  fame,  to  the  end  fuch>c 
*^  might  be  made  by  a<9:  of  parliament  as  aforcfaid,  as 
**  may  be  after  his  deceafe,  it  being  his  will  to  be  a  be 
**  to  the  church  of  Lincoln ;  nevetthelefs  it  was  his  ^ 
**  the  truftees  fhould  permit  his  faid  wjfe  Elizabeth  to  c 
**  manor  of  Tivigmore^  and  prebend  manor  of  Milton^ 
**  receive  the  rents  to  hir  owji  ufe  untill  fuch  exchange 
*•  made,  and  did  alfo  dirc£t,  that  as  foon  as  fuch  exchan; 
**  be  perfcfted,  that  the  faid  prebend  manor  of  Milto 
**  be  fettled  upon  his  wife  for  •life,  and  after  to  his  ifi 
**  on  the  body  of  the  faid  wife  in  fpecial  tail,  with  rcma 
**  the  fame  perfons  to  whom  he  had  limited  Great  an 
«  Milton:' 

Thomas  died  foon  after  he  made  his  will  without  iflue 
his  body^  by  Elizabeth  his  tJien  wife,  and  leaving  iflue  b 
mer  venter  two  fons,  Lord  Deerhurjl  and  Gilberty  both  fir 
f  2(Jy  1  without  ifliie,  and  Thomas  Coventry  is  alfo  dead  withe 
mal^  ;  Elizabeth  Countcfs  of  Coventry  died  irt  1724;  upo 
death  the  manor  of  Great  and  Little  Milton  veiled  in  tl 
tiff  for  life,  with  remainders  as  before  mentioned. 

Gilbert  Coventry  furvivcd  the  other  three  truftees,  an< 
daughter  only,  who  married  Sir  William  Carew^  and  by  1 
the  defendant,  Coventry  Carew^  who  is  heir  at  law  both 
bertf  the  furviving  trullee,  and  likcwife  of  Thomas^  the  t< 

If  no  exchange  can  be  made,  the  plaintiff  inCfts  the  n 
Twigmore  ought  to  be  fettled  upon  him  for  life,  with  rei 
as  oi  Great  or  Little  Alilton^  being  the  intention  of  the  te 
exchange  could  not  have  been  made,  and  that  defendan 
to  convey  the  manor  of  Twigmore  to  fome  new  trufteC] 
2i£l  of  parliament  can  be  obtained. 

The  defendant.  Sir  William  QtreWf  for  himfelf,  and  s 
dian  for  his  fon,  fays,  that  Lady  j^nn  Carcw  his  wife,  d 
of  Gilbert  Coventry^  dying,  feifcd  in  fee. of  the  faid  m 
Twigmore^  and  leaving  Coventry  Carew  her  fon  and  heir 
defendant,  he  is  intitled  to  hold  and  enjoy  this  manor  as 
by  the  curtcfV,  and  that  Coventry  Carew  his  fon  it  intkkc 
reverfion  in  tee  as  heir,  at  law  of  the^  .teftator,  aud  iiiBe> 
Gilbert  Coventry, 


in  tht  Time  of  Lord  ChanccDor  Hakdwicki.  367 

The  Attorney  General  for  the  plaintiff*  cited  the  cafe  of  No^s       ^"^  ^^ 
Tcrfus  Mordaunt^  2  Vem.  581.. .and  the  Attorney  General  vcrfus  .coxktetJ* 
FunneSy  February  ao,   1738. 

For  the  defendant  Mr.  Murray  cito^  the  cafe  of  Burgoyne  ver- 
foi  Benfon^  the    12th  and   13th  of  May^    1738,  before   Lord 
Hardwicke^  and  Bella/is  vcrfus  Comptony  s  Fern,  294, 
Lord  Chancellor, 

This  comes  before  the  court  upon  a  bill  brought  by  the  prefent 
Lord  Coventry^  to  have  the  benefit  of  an  eftate  by  way  of  truft« 
called  Ttuigmore^  in  Llncolnjhire^  for  himfelf,  and  for  tliofe  who 
claim  under  the  will  of  Thomas  Lord  Coventry. 

By  the  will  it  appears  the  tcltator'a  intention  was  to  fecure 
eftatcs  in  poiTeflion  and  reverfion  not  only  to  his  lineal,  but  the 
collateral  branches  of  his  family  \  for  the  introdudtory  claufe 
of  his  will  Ihews  plainly  his  intention  to  fettle  his  whole  eftate  (i). 
The  teftator  was  feifed  in  fee  of  two  manors,  one  called 
Grtat  Millon^  and  the  other  Little  Milton^  and  likewife  of  a 
Icafchold  eftate  called  the  prebend  manor  of  Milton  under  the 
church  of  Lincoln^  and  of  a  freehold  manor  called  Twigmore  near 
the  city  of  Z»i/if (?///. 

He  devifcs  his  manors  of  Great  Milton^  Sec.  to  his  wife  Eliza*    r  ^^g  -i 
ieth  for  her  life,  remainder  to  truftees  and  their  heirs,  to  the  ufc 
of  his  fir  ft  and  other  fons  by  Elizabeth  in  tail  male,  £^r.  vide  the 
mrJl ;  then  takes  up  the  confideration  of  the  prebend  manor  of 
MiltoHy  and  manor  of  Tnvigmore. 
Thcmojy  the  teftator,  died  foon  after. 

The  countefs  his  fecoud  wife  became  intitled  to  both  thefc 
manors,  till  an  exchange  could  be  made  ;  and  during  her  life  no 
exchange  waa  ever  made,  nor  fince  her  death,  and  it  is  admitted 
theleafehold  eftate  is  at  an  end,  for  it  was  never  renewed.    - 

Gilbert  Ccventryy  fccond  fon  to  the  teftator  by  the  firft  venter, 
was  the  furviving  truftee  of  thefe  manors  :  he  died  without  iiTue 
male,  and  kft  one  daughter,  who  was  his  heir,  and  married  the 
defendant  Sir  William  Carcw ;  fo  that  the  defendant  Coventry 
Carewy  her  fon,  is  the  heir  at  law  of  the  furviving  truftee,  and  of 
*  Ihomas  Lord,  Co^fcntry  the  teftator. 

t  The  church  of  Lincoln  rcfufe  to  make  the  exchange  ;  therefore 
'  ttc  bill  is  brought  for  the  making  the  exchange ;  and  if  the 
I  plaintiff  is  not  intitled  to  that,  he  prays  that  he  may  at  leaft  have 
\  the  manor  of  Twigmore. 

Againft  this  latter  relief,  one  general  objeftion,  .made  in  be* 

kalf  of  Coventry  Carewy  that  he  is  the  heir  at  law  of  the  teftator, 

"  suid  the  plaintiff  who  claims  under  the   will  ftands  in  no  other 

fight  before  the  court  than  as  a  volunteer;  and  therefore  a  court 

of  equity  ought  not  to  interpofe,  but  where  the  law  has  placed 

;  the  eftate,  there  it  ought  to  remain. 

But  this  objeftion  will  not  hold  here,-  for  Coventry  Carew  muft 
lake  as  a  devifee,  or  not  at  all,  for  the  teftator  did  not  leave  any 
thing  to  defcend  but  appointed  truftees  of  all  his  real  eftate* 

(1)  See  note  to  Ridout  v.  Pain,  pojl.  3  vol.  486.  as  to  the  efie(t  of  introdudtoiy 
ttdt  ui  a  wiiU 
,  Z3  And 
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Earl  of  And  It  15  by  mere  accident  it  comes  to  Coventry  Careviu\6s 

^Cov£N*I  ^' at  law  to  the  furviving  truftee  Gilbert  Coventry^  and  dicicfoit 
fliall  make  no  more  alteration  than  if  k  had  fallen  to  the  lepce- 
fentative  of  any  other  truftee. 

When  there  is  a  limitation  to  a  truftee,  though  thelegalefhte 
vefts  in  him,  yet  it  is  incumbent  upon  this  court  todedarewho 
fliall  have  the  beneficial  intereft,  or  otherwife  truftccs  would  have 
the  eftate  thcmfelvcs. 

The  firft  queftion,  What  is  the  intention  of  tlie  teftator,  and 
the  conftrudion  of  the  will  ? 
J[  369  ]  It  appears  to  me,  his  intention  was,  that  a  new  purchafe 
fliould  be  made  of  the  prebend  manor  of  AH/to/ty  for  particular 
ufcs,  v;s.  a  provifion  for  his  younger  children,  and  afterwa.di 
that  the  inheriumce  fliould  go  over  in  remainder  to  Thmasl/xci 
Dcerktdfji^  ^c,  m  order  to  keep  the  prebend  manor  of  Mlicn 
in  his  name  and  family;  this  was  his  original  and  primary 
view, 

A  fecondary  view  was,  to  benefit  the   church  of  LhiaJ/ty  by  ] 
giving  them  an  eftate  near  Lincoln^  and  an  ellate  of  inheritance 
in  poircihon,  in  lieu  of  the  prebend  manor  of  Milton^  provided   ] 
an  acl  of  parliament  could  be  procured. 

The  fecond  qucPiion  is,  What  would  have  been  the  efieft  of 
the  exchan;^e,  had  it  been  completed  ? 

As  to  this,  I  am  of  opinion,  the  phintifF,  nnd  thofe  whft 
claim  under  him,  would  not  have  taken  by  deviic,  but  by  virtue 
of  the  exchange  from  the  prebend  manor  of  Milton. 

Suppofe  the  exchange  had  been  de/eated  by  an  evidiionofthc 
prebend  manor,  the  perfon  who  had  loft  tlie  manor  of  M:l^ 
muft  have  Twigtr.ore  back  again,  and  not  the  heir  at  law:  and 
the  iruftees  would  certainly  have  been  truftees  for  the  ceftuj  qta 
trujt  of  the  prebend  manor  of  Milton. 
In  exchanges  it        \^  \^  ^^x,  clear  in  the  law  of  exchanges,  if  there  is  an  alienation 
an"rucnation°by '^y  ^»^^  ^f  ^^^*^  P-^^^'^'Sj  and  there  is  an  evidion,  whether  the  heir 
one  party,  and     at  law  Or  the  allcncc  Ihould  enter(i);  therefore  this  eftate  muft 
whc-^h^'thcbcir  ^^  ^^^^"  ^^  ^^  f^bjedt  to  the  fame  trulU  as  tlie  eftate  in  exiAangc 

or  the  al>nec       WOUld  hnvc  bccn. 

ihould  enter.  The  third  quctlion    is,  What  is  the  equity  that  rcfults,  nc>^ 

tlic  exchange  is  not  made,  or  perhaps  never  viil,  which  tl** 
teftator  fcems  not  to  have  had  inhis  contcm]»Jaiion. 
Where  money  is  The  equity  is  very  plain  j  where  a  fum  of  money  is  given  1"*! 
outTn  lands^  and  ^"^^  ^^^^^  ^  tcftator  to  be  laid  out  in  tlie  purchafe  ct  lands,  or  o 
when  l)ought,  to  lands  in  a  particular  county,  and  aft«.r  they  are  bouglit  to  be  ft? ^ 
bef^:tledonfuch  ticd  upon  fuch  and  fuch  perfons :  if  a  bill  is  brought  here,  tl^ 
!lll1i^bin  rSt  conftant  ordinary  courfe  is  to  direa  a  purchafe,  and  the  prodi**: 
hrre,  the  couiic  of  t'iOmoncy  to  go  as  tlie  land  itlelf,  till  purchafed. 

Is  to  direct  a  pur- 
chafe, and  the  p  ofiu  of  the  mo.ity'to  go  at  the  l^d  itfelf,  tlU  purchafed. 

(i)  Ftde  BuftMfd'i  cafe,  4  C#.  iii,  «.  L 


itt" the  Time  of  Lord  ChanccDor  Hat.  avncxM.  369 

>  comes  very  wear  the  prefent   cafe  ;  I  would  pul  thefe        E^ti  of 
Suppofe  there  was  a  direction  by  a  will  to  purchafc  jl  ^cIv^ki  I  ^* 
ruhr  cftatc,  which  i&  fwallowed  up  by  an  inuiklation,  83  hap-  ^^^,^r^  ^  ,- 
in  Ejfex ;  or  fuppofe  the  will  was  to  purchafc  un  eilatc  in  tioo  by  w  i' ,  tj 
country,  and  it   cannot  be   procured,  what  is  the  confe-  P^^chjfcan 

5  fhall  the  money  fo  devifed  to  be  laid  out  go  to  the  cxe-  ^r wards  fwj! 

No  furdy ;  but  ic  ihail  go  in  fuch  a  manner  as  the  rents  lowed  up  by  an 
^fits  would  do  when  the  land  is  purchafed :  now  I  do  not  *"^<*»^n»  }\^ 

difference  between  diredting  aix  eftate  to  be  given  in  ex-  fluu  not  go  to* 
,  and  directing  his  manor  of  Twigmcfte  to  be  fold  and  »  c«cucor,  but 
into  money,  and  applied  for  that  purpofe.  ^^^  ha^doue 

^more  is  devifed  to  truftees  for  the  ufes,  to'r,  viJf  the  tviil :  when  the  land 
le  court  mud  make  fuch  conftruftion  as  will  in  the  firft  ^"^  purchafed. 
Tc61uate  the  purch.ife.  [  *37o  J 

her  objeEfsofi  has  been  made,  that  the  profits  from  atid  after 
th,  till  the  exchange  ihouk}  be  made,  is  an  intereft  undif- 
f  ( 1 ),  and  was  compared  to  Lord  Weymouth^  cafe. 
I  think  it  is  not  at  all  like  that  cafe,  for  there  the  profits 
tally  undifpofed  of;  here  the  whole  fee  is  given  to  truf- 
)  tlie   ufe  of  particular  perfons,  and   for  particular  pur* 

carried  too  far,  when  it  is  faid,  no  exchange  can  ever  be 
for  there  is  no  time  fixed  for  it,  aiid  therefore  there  may 
I   prebendary    at  Lincoln  who  may   confent  to  the  ex- 

her  objection  was  made,  that  fuppofing  the  leafchold  edate 
prebend  manor  had  been  kept  full,  smd  to  this  time^  the 
r  could  not  have  taken  both  the  edates. 
object  ion  feems  very  fpecious  at  firft,  but  will  not  weigh 
prefcnt  cafe ;  for  I  own  I  am  not  fatisfied,  whether  the 
F  would  not  have  been  intitled  to  both* 
t,  p.s  to  the  cafes. 

It  I  ground  myfelf  upon  is,  confidering  this  in  the  light  of 
lafe,  which  diftinguiflies  it  from  all  the  cafes,  and  brings 
:ommon  equity. 

cafe  of  Burgoyn  vcrfus  Ben/on^  relied  on  chiefly  for  the 
mt,  is  attended  with  fuch  variety  of  circumftances  that  it 
'er  be  a  precedent  for  this  or  any  other, 
n  the  whole,  I  am  of  opinion,  that  the  plaintiffis  Intitled 
manor  of  Tivigtnorey  and  muft  decree   the  pofTeflion  ac- 

:iy(2). 

Itle  Hill  V.  Bijhop  9/  London^  ante  Tu^igmort  ought  to  go  and  be  enjoyed  by 
19.  fuch  ];erfons.aDd  to  fuch  ufes  as  the  in- 
riis  Lordfhip  declared,  that  the  hcrilancc  of  the  faid  prebend  manor 
nor  of  Twi^more  being  devifed  ought  to  have  gone  in  cafe  fuch  ex- 
inded  by  the  will  of  Thomas  late  change  or  purchafe  had  been  completed. 
Coventry,  as  and  for  the  conjiiler-  Reg.  Lib,  A.  1 74 1,  fol.  775.  Upon  the 
the  exchange  or  purchafe  by  faid  fame  principle  feemt  the  tollowing  de- 
eded to  be  made  of  the  inheri-  termination:  a  real  eiiate  is  devifed, 
f  faid  prebend  manor  of  Milton^  and  after  the  tellator's  death  the  devifet 
:h  exchange  or  purchafe  not  1%  evided:  damages  are  recovered  by 
lakem  eje^,    ike  faid  manor  of  yirtae  of  a  coveaant  in  (he  original  pur-    . 


£^f 
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chafe  de^d:  the  devifee  (and  not  the  cited  2  A^^.  60.625.  Fiji  Sf^vxskir, 
heir)  (hali  Tiavc  the  damages  in  iieu  of  Hmgravi^  2  Vrf.  57.  Whktaka'i.  mit* 
the  elUte   dcvifcd.  M'kenzu  v.  Kobhifon,     t^ker,  4  Bro.  Cbm,  Ca.^l. 

Cafe  245.  /jT/w/ir^/ verfus  Hophynsy  July  21,  1742  (l). 

ttiTrv  ihe*'"  T^  H  E  pUintifThas  brought  this  bill  for  a  fpecific pcrfona. 

pur  Ji..f;.- '>f  m        X      aiice  of  an  agreement. 

erta  f,   h^'if  ci-  I 

th?r  iiould  brc4k  the  a^rfcment    hr  fixould  pay  100/.  to  the  other}  the  deifendant»  on  being  off (eredfw»  J 

^cjrspurchal'c  iii;7:e>  ai^ccpted  it,  notwithlUiiiing  his  agreement.  l^rJ  Hardnvickt  dtcread  sj^ci/ifc*  | 
formence  cf  tee  artidti. 

The  plaintiiT  ant!  dcfentlant  executed  articles  for  the  purchafe 
r  ■/  J.  ^y  of  an  ellatc  \  there  \va^  a  proyifo  in  it,  that  if  either  fide  (hould 
jJ^u%A^  y^-^i/a^tc^^  break  the  .agreement,  he  ftioiild  pay  100/.  to  the  other:  thcdc- 
fcnduiit  afterwards  met  with  a  third  pcrfon,  who  offered  him  two 
yei»rs  years  purciuife  more  than  the  plaintilF,  upon  which  he  im- 
mcdicitcly  accepted  of  it,  notwithftanditig  his  agreement  with  the 
p!alntiil'. 

It  w-is  infifted  by  the  defendant,  that  the  plaintiff  had  been  a 
tenant  for  Innilelf  leveral  years  of  this  very  eft  ate,  and  that  he 
depreciated  tlie  value  of  it,  and  made  a  falfereprefcntationin  or- 
der to  krp  off  otliers,  and  to  fecure  it  to  hlmfclf,  which  is  1 
fraud  in  the  plaintiri',  and  therefore  the  defendant  ought  to  be  it- 
licved  fryin  this  hargain. 

It  was  infiitcd  likewife,  that  it  was  the  intention  of  the  plain* 
tiff  and  defendaiu,  that  uporicitlier  paying  looA  the  agreement' 
«.     IhouKi  be  nbfolutcly'void. 
Lord  Chancellor, 
'^^^h^ft^^'"^  \      ^^  ^^*  tlie  defence  of  the  ftipulated  fum,  I  cannot  take  this,  ^ 
?u^  Jiil'iCiM-  ^^t  oil' cither   party  \vl4en  they  pleafe,  but  is  no  more  than  the 
ca.c  ih.  ag.tc-    conv.v.on  Cafe  of  a  penalty,  for  it  might  be  inferted  by  the  plaintiff 
'"'^*^''  ,'/*''"*     i^  order  to  ho  paid  for  his  trouble  of  viewing  and   nieafuring the 
thcconVtion^aic  f»^'^^^%  t.ikiiig  plaiis,  {fff.  fuppofing  thc  defendant  (hould  not  be 
ofa|)s.-  ;:■  y.        a'olc  to  niakt  out  a  title. 

A  p-r-i;,^  his  In  all  thcfc  c.'.fcs  where  penalties  are  inferted  in  a  cafe  of  non- 
torri- !i^  \rJL  p?»'**>"mance,  tl^s  has  never  been  held  to  rcleafe  the  panics  fro** 
tfom  :hcir''tieo-  thcir  agreernciit,  but  they  muft  perform  it  notwithflanding. 

nicnt,  tgrtho* 

incuiicd,  they  muft.  perform  it  notwithftanding. 

Ind-^ed  if  there  had  been  evidence,  which  had  pvovcd  a  naif* 
rcprefcntation  of  the  farm  liy  the  plaintitT  to  a  gentleman  who 
h^d  a  defile  of  purchafnig  it,  that  would  have  been  a  rcafo» 
for  i'^tting  afide  the  agreement,  and  would  have  rebutted  tbc 
♦  Cjury  the  piai.itifl  has  of  a  fpecific  performance  of  the  agre** 
ment. 
[  372  ]  ^^^  ^1*^  proof  Joes  not  come  up  to  this,  nor  is  the  pcrfon,  ^I*^ 

is  pretended   to  have  dropped  the  purchafe  of  the  eftatc  mcreJT 
upon  tl^c  falfc  fuggellions  and  mifreprcfcntations  of  tlie  plaintift 

(i)  l^tg^  IVj'  a,  1741.  fol.  66i,  ,    . 
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mined  as  .to  this  fad,  and  therefore  I  muft  decree  a  fpccific    Howj^id  t. 

fbrmance  of  thefc  articles. 

K  to  the  increafe  of  purchafe  money  given  by  the  defendant 

'^uood  to  the  defendant  Hopkyns^  which  muft  now  be  refunded 

he  defendant  Norwood^  he  can  receive  no  more  from   the 

ntifF  than  the  fum  agreed  to  by  the  articles^  ,but  I  cannot  make 

decree  as  between  co-defendants,  unlefs  I  have  their  confent^ 

\  therefore  (hall  leave  this  matter  open. 


Ulrich  verfus  Ltichjield^  July  23,  '1742.  Cafe  246; 

.  Qucftion  arofe  in  thiscaufe  upon  the  will  of  Mary  Para-  ^^a'^rf^^ 

1^  vacirii.  tCUie  to  the 

ploinciftty  eqaal- 
€twefn  them ;  and  on  the  death  of  one  of  them,  the  whole  eftatc  to  James  Ulrich  \n  tiilf  and  for 
tof/uch  liTuc,  to  Richa./  Uhub  in  fee,  wiJi  a  few  pecuniary  legacir  i,  and  charged  her  real  eftatc 
\  the  p-yment,  if  :hc  r-il:.  r.il '  jlitc  fliouM  no:  b:*  lutlicient;  and  by  Ler  i\:Ul  deJaredJbe  govt  all  tbi 
indrfjidue  -f  htr  pfif  nd^    fi^ie  to  •  er  ur.cU  Leonard  Cullard*i  three  dau git  en. 

hecouniVi  for  ilu  r<  fK-uary  Itga:^—  o/lo.ing  :o  read  the  parol  evidence  or  the  attorney  who  drew  the 
,  tha:  he  had  rx^r-U  il'.r.dions  to  give  tac  pcxfonal  eftate  to  the  three  daughters  of  Leonard  Ctllard  s 
i  Hjrditichj'iiidf  this  <UtUi  not  a  cafe  'Uf  here  parol  i  ^idtrtce  can  le  read^  though  there  were  fame  tbin^i  hen 
:b  might  mukt  a  jfudge  'wijb  to  admit  it  (l).  ^^,  /^     /  ji 

*  She  b-queathed  her  real  and  pcrfonal  eftate  to  the  plaintifFsXC^^/^^-  '^Z 
Elizabeth    Trovers    and  James  Ulrich y  equally  between   them  ""'  -y^U^ 

"or  life  ;  ami  upon  the  death  of  Elizabeth  TraverSy  (lie  gave  the /^.^^-^^^^^ 
*holc  eilats  to  James  Ulrichy  in  tail  general,  and  for  want  of  *''     /     / 

uch  ilfue,  to  Richard  Ulrich  in  fee,  with  a   few  pecuniary  le-    Al /'^'^^  ^jk     ' 
jacics,  and   charged  her   real  eftate  with  payment  of  thefc  /  .y  S^^ 

cgaciei,  if  her  perfonal  eftate  (hould  not  be  fufEcicnt ;  and  by/  y'^^J^^  '       Jjf 
icr  will  declared  ^^   gave  all  the  rejl  and  reftdue  of  her  perfonal //     ;i;ZCr^^^^^^ 
fate  to  her  uncle  Leonard  CollardV  three  daughters  \  and  partiijf^    ^^^^'^^7 
:ularly   gave   to  Mrs.    Sufanna  Litchjield  \oL   and  made  hei*-"*"'-'^         y,  j 
:xccutrix."  ^  /f  ^^  "^^^V]^ 

^Ir.  Wilbrahaniy  for  the  refiduary  legatees,  infifted,  that  reji  /  ^  ^-'^"^^^^f^ 
'refidue  of  her  perfonal  eftate,  muft  mean  the  refidue  after  the  ^^^,  .  " — 'Z^^7~'Z^ 
ticular  legacies  are  paid  off  5  and  could  not  refer  to  the  begin-  ^  ""'p"*  '^  Ly^  ^/. 
gof  the  will,  becaufc  there  a  fee  is  devifed,  and  confequently  '^  -^^^^^y    '^    ^' 

tcitatrix  has  difpofed  of  the  whole :  that  parol  evidence  inT^^     j^i^^^<^^ 
\  cafe  may  be   admitted  of   the  attorney  who  drew  this  will ;    '^^^"^  ^^  , 
the  had  exprefs  diredions  to  give  the  perfonal  eftate  to  the        ,^^/ii^p^     .. 
cc  daughters  of  Leonard  Collard^  that  to  be  fure,  things  which  ^  j^/0-  4^^^ 

quite  contrary  to  the  will,  fliall  not  be  proved  by  parol  evi-  - — ' 

»cc,  but  that  it  may  be   allowed  to  explain  words  in  a  will,     p 

ccially  in  this  cafe,  where  it   appears  to  be  merely  a  blunder     t  373  J 

the  drawer  :  he  cited  the  cafe  of  Pendleton  v.  Grants  Eq.  Caf. 

'•.231.  and  Hodgfon  y.  Hodgfon^  2  Vern.  593.  t 

[i)  Parol  evidence  can  never  be  ad-  field  y ,  ^tonehmm ^  2  Sfrs.  1261.     Hamt^ 

^Itd  to  contraJia  the  will.     Broaun  v.  Jhlre,  v.   Peirce^  2  Tt/.   217.  Maybank  y. 

^in,  C/i.  tem^.  Tali,    240.     Chamber-  JBrvok,  i  £r§.  Cka.  Rep.  9^. 
•»V.  Cham^flajne,  2  Freem.  52.  iw^- 
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UiVui^^LD.       '"  ^^^  prcfcnt  cafe,  he  faid,  it  docs  not  intrench  upon  anyof 

the  rules,  with  regard  to  parol  evidence,  but  only  clears  up  who 

was  intended  to  have  the   pcrfonal  cftate,  where  the  whole  is 

devifed  to  two  different  pcrrcns  ;  and  that  it  feems  clearly  to  be  a 

blunder  in  the  drawer  of  the  will,  becaufe  the  devifc  in  thefirft 

part  of  it  is  proper  or»ly  in  the  difpofnig  of  real  cftate. 

Lord  Chancellor, 

IthatbtciiheW,      Where  there  is  a  devifc  of  an  cftitc  to  one  prrfon  at  the  be- 

whfrc  there  hai  ginning  of  the  will,  and  a  devifc  of  the  iv.mc  etlatc  to  another  at 

iKcn  a  devifc  of  jj^g  ^nd  of  it,  thcrc  have  been  detcrmiiiations  that  tlicy  Ihall  lake 

4/1  cftate  to  ^.  .    .  -    .  J 

ittheWginning,  as  joiutcnants  (  I). 

and  t«  B.  a:  the 

•nd  of  a  willy  thcj  flull  take  as  jointenanti. 

The  confiiicraiion  before  me  is  as  tc  the  perfonal  cftate. 

There  are  two  qucftions  : 

Fir/?y  Whether  I  ought  to  admit  parol  evidence  to  expl;;in  the 
in»^entiun  of  the  teftator. 
Cotirtf  of  law  And  as  to  this,  I  am  of  opinion,  it  »snot  a  cafe  in  which  parol 

and  equity  admit  evidence  Cam  Ix;  read,  and  would  be  of  dangcrcns  conr^itjucmc; 
ivvo* cafes o""^"  5t  is  true,  there  arc  fome  things  here  winch  would  nrkc  a  judge 
toafcertainihc  wilh  to  admit  it ;  but  I  mu<l  not  follow  my  inclinations  only,  br 
pcrfon,  where     ^  j^  ^^^^^  know,  thai  upon  the  conllruftion  of  a  will,  courts  of 

there  are  two  of  -  •  i     •  i       •  i  •  r         ^  a 

the  fame  name,  WW,  or  equity,  adnut  parol  evidence,  except  m  two  Cafes  :  hr»t, 

or  where  there  to  afccrtain  the  porfon,  where  there  are  two  of  the  fame  nnme, 
I!;L^;n",^Krff  or  eife  where  there  has  been  a  miftakc  in  a  Chriftian  or  fur- 
iMn  or  furnime,  name  (2),  and  this  upon  an  aulolute  ncceffity,  as  m  Lord  Chcnn* 
«ikI  in  refu'.ting  ^.J^f^,^  whcu:  thcrc  wcre  two  fons  of  the  name  oi  Johti^  5  CV.  68# 
pcrfonS  *c'ftf:e^  ^'^^  *^  ^^'^  court  had  not  let  in  fuch  evidence,  it  would  have  mail<^ 
Aiiwhercanexo-  dic  will  void,  notwithftanding  thcrc  was  fuch  a  pcrfon  as  7'^"* 
cutnhasa^fman  ^.^  ^,^j  jj,^.  j>Q,jbt  wr.8  only  which  of  them  was  meant,  anJ 
nV«of  tin  claim  notwithft.ruling  too  the  heir  at  law  was  clearly  difinhcritcd, 

iberefidae,  there 

parol  proof  is  admitrcd  to  afcerrVin  who  'va?  to  havc  it. 

Thefccond  cafe  is,  with  regard  to  refuhing  trufts  relating  tO 
pcrfonal  cltaie  •,  wlitre  a  man  makes  a  will,  and  appoints  ao 
executor  wiih  a  fmall  legacy,  and  ihc  liext  of  kin  claim  the 
refidue. 

In  order  to  rebut  the  refuhing  trnil  f(»r  the  next  of  kin,  in  the 
cafe  of /..'///r-cV/rv  v.  Budlfy^  Eg.  CV/'.  .^hr.  245.  and  the  Cuinufs 
V.  t/.'e  L\nrl  rf  Gii'i^ijhorcngh^  2^0.  I'uril  proof  was  adnutttd  t* 
afccrtain  the  perfoii  who  was  to  hiivc  the  refidue  (3), 

(1)  Brmui*5cafe^  Cro.  Eliz  9.  Co^e  Fince,  2  />/!  216.  D^ftt  v.  5«^''» 
v.  BulUkt  Cro.  Jac.  ^^9.  3  Lto.  11.  ^V.y/^-.  175.  Briiawin  v.  Harptty  -**^' 
irdhp  v.  Darhy^  Yd.  210  Har.  Co.  Lut.  3-4.  Parfons  v.  Fmfons,  Vej\  jun.  '^' 
Wl.b.n  1.  Kidout  v.  ta^m^  Jt^Ji.  3  vol.  Jfj  .idc  Dtl  Mi^rc  v.  Rcbdh,  3  Mrc.i-^* 
^^93.  446.     So  parol  evideuoc  has  been  »o" 

(2)  Harris  V.  Bijhop  of  Lincoln ^  2  P.  mitted   to   afccrtain   the  ihh:^  dcviic^^' 
/r.  135,  137.  -^non.  2  Eq.  Abr.  415.  PL  Hodifofiy.    Hodvjon,   2  Fern.  593.    i^'^ 
().  Riveras  ca/f^  anti  I  vol.  410.     Bayiis  aleton  v.  G;j«/,   2  t'ern.  517.    hr.nP(^ 
V.  ihr  A'fo:nry  General,    ante  239.  Ca/^lt'  v.  Pt^ntx.    I  Bto.  Cba.  Rep.  472. 
4wyt.  TM-tur,  po/L    3  vol.   25a.  Guodnge  (3)   St:t  Brr/hrUge  v.    U'xxJf^e^  a^ 

.V.  iisrjittge,   I  /y,   231.     liumifotre  V.       69.     H'ai^iT  v.  U  Jicr,  ante  ^. 


in  the  Time  of  Lord  Chancellor  Hard'wickje.  374 

t  is  very  true,  cafes  m.\y  be  cited  where  Lord  Cow/>^r  has  ad-     Ulwcht. 
;ed  fuch  evulcntc  j  ior  he  went  upon  this  ground,  that  it  was    ''^^"'^"'»« 
viyot*  affifting  his  judgment,  in  cafes  extremely  dark  and 
btful(i). 

have  the  gre?tcft:  deference  for  his  judgment,  butmuftown  lo^j  ffarJnukt 
?.z  never  fini&fied  with  this  rule  of  Lord  C(nvper%  of  admit-  not fatisficd  with 
parol  evidence  in  doubtful  wills :  befides,  he  went  further  ^^^  r^'^'^'' 
liCgrcut  cafe  of  Sirocle  v.  Rujfclly  2  Feru.  621.  in  which  there  pIroUyidTnceia 
an  nppeal  to  tlie  Houfe  of  Lords;  Mr.  Juftice  Tracy^  who  doubtful  wiUt. 
Led  Lord    Cowper  in  that  caufe,  was  at  fiift  of   the  fame  ^'■*  J*^^/^*-.^ 
lion  with  him,  but,  upon  connccnngit  more,  cuiavowed  his  fd  LorJ  Civper 
opinion,  and  was  clear  that  it  could  net  be  admitted ;  and  \n  S:rcde\,Ruf. 
aiicration  in  his  judgment  was  mentioned  in  the  Houfe  of -^^^[j^^^^^  ^._ 

ilSt  nion  with  him, 

but  on  confidcr* 
,  clear  the  evidence  could  not  he  admitted  :  and  his  alteration  of  judgment  had  weight  in  the 
c  or  Loros. 

1  the  cnfe  of  Selvln  v.  Brown  y  dft'S  in  the  time  cf  Lord  Taihot  In  Sek'w  v. 
.    I  was  of  opinion  that  it  ouj^ht  to  liave  been  admitted  ;   and  ^'^^'^  ^^f-^ 
1  Lord  Talhoty  when  he  had  heard  tiie  caufii;,  had  a  remoife  hewasi:>rad- 
nd^n.tnt  at  the  fa  me  time  hercj'-cted  the  parol  evidence  ;  but  mittlng  ir. 
Houfc  of  Lords  refufed  it  as  of  molt  mifchicvous  confequence,  ]^\^'^*'^^^hyfyM 

,^  ,     ,       ,  *•  '  had  a  reraorfe  of 

allirmed  tlie  decree.  judgment  at  tht 

fame  time,  re- 
je^ed  it ;  but  the  Plaufe  of  Lords  refufed  it,  and  affirmed  the  Jccretu 

tem,  I  give  to  JcJm  > 10/.  and  fevered  legacies  to  ethers^ 

then  dlfpofes  of  all  the  rejl  cJid  rejulue. 

lere  is  undoubtedly  a  contradiction  and  repugnancy  in  the 
ds;  for  in  the  firil  place  (lie  has  given  all  her  perfonal  eilate 
ic  plaintiff,  and  yet  legacies  come  afterwards,  and  a  devife 
le  rcfidue. 

^^hat  then  muR  be  the  conftruGion. 

kS  to  tlie  general  que  (lion,  where  the  fame  thing  is  defcrlbed 
orally,  and  given  to  two  diti'creiu  perfons  in  the  former  and  things  gircMa 
r  part  of  a  will.  Lord  Coke  was  of  opinion,  the  latter  words  a  will  to  two 
I  revoke  the  former  ;  but  in  Plowden^  in  the  cafe  of  Para-  r*^^  ^d V!i  7  A 
'ZXid  TardUy  (2)i  it  is  faid,  they  ihall  take  as  jointenants :  the  latter  words 
•Tithe  reafoning  in  Plowden  is  not  convincing  to  me,  but  ra-  Aall  reyoke  th© 
incline  to  Lord  C?/v  s  (3),  tliou^h  the  latter  cafes  have  taken  *^'™'i  '^!*^  *? 

terwife  (4).  cafe  ofParamara 

and  Tardlrfy  It 
eld  they  (ball  take  as  jointenants  \  but  Lord  HarJivlckf  f:ud,  he  rather  inclioed  to  Lord  Me't 
m. 

ut  no  certain  rule  is  to  be  laid  down  as  to  conftru£^ion  of  de- 
^j  and  fofays  Sivinhurne  in  the  "jih  party  chap,  21.  but  they 
t  depend  upon  tlieir  particular  circumftanccs. 

)DocJ:fty  V.   Dcckfiy,  8  Vln.  195.  (2)  PIo<wd.  539.  S.  C. 

H-  Hampjblre  v.  Pierce,   2  Fef.  2 1 6.  (3)    ^''^  ^''^-  112.^. 

V.  ^y,  2  Br9.  Cba.  Rfp,  521.  (4)  Supra  373,  note  i. 

In 
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Uliich  v.         In  the  cafe  of  %  fimplc  legacy,  if  a  man  makes  a  will,  and  grv^^g 
xTCHFitLD.  ^  }^q^{q  jq  ^^  j,^  ^i^^  f^^f^  pjjy^  3P^  -jj  jjjg  latter  end  of  itgiTCstl^c 

riv^a hoJfcto    ^^"^^  '^^^'^  *^  ^'  **  '^  *   revocation  of  the  former  legacy,  acnd 
jt.  in  the  firft     therefore  Swinburne  is  miftaken  in  point  of  law. 

party  and  in  the  ^ 

latter  end  thr  fstmc  horfe  to  B.  it  it  a  revocation,  and  Stvittbvrtu  U  miftalLen  in  point  of  liw,  in  ^jia§ 

tkey  Hull  take  as  joinienants. 

• 

Upon  the  whole  of  what  Swinburne  fays,  the  rcfult  i$  thi% 
That  if  the  fame  thing  be  gifen  to  two  perfons,  they  fhall  ukc 
as  jointenants,  unlefs  there  is  fomcthing  to  indicate  and  proTir 
the  intention  of  the  teftator  to  revoke  and  vary  the  dcvife. 

Now  try  the  prefent  cafe  by  this  rule,  and  fee  if  i:  docs  not 
come  exaftly  within  it,  i 

The  tcftatrix,  by  giving  legacies  after  the  devife  of  all  the  per- 
fonal  eftate,  has  varied  the  will /jr^?  tanto. 

It  is  truly  faid  that  a  man  may  give  the  whole  in  a  former  parl^ 
and  qualify  it  aftem^ards,  and  ftill  the  firft  legatee  is  intidcd  in 
part. 
The  t^ftjj'^'"        But  here,  in  cafe  the  whole  pcrfonal  eftate  fliould  not  be  fut 

charging  the  real  ^   .  »  i       ,  .  ^        i  ,  ,      n  '.l 

eftate  with  the  ncient  to  pay  the  Icgacics,  (he  charges  the  real  ettatc  vitn 
legacici,  if  the  them,  upon  a  fuppofition  that  the  other  might  not  be  fufficicnt, 
^ffidcnt'ftcws  ^"^  therefore  is  a  plain  indication  of  her  intention  in  onecTCflt 
her  intention  in  totally  to  rcvokc  tlic  dcvifc  of  the  pcrfonal  eftate. 

one  event  totally 

to  revoke  the  devife  of  the  perfonal;  and  there  being  an  alteration  of  her  intention  be^e  ihe  finiftei 
her  will,  the  conftru£tion  is.  Hie  has  altered  her  intention  throughour.,  and  the  pl'MrifTis  not  inddel 
to  any  part  of  the  perfonal  eititc,  but  the  reddue  belongi  to  the  three  dasghtcfs  of  Mr.  Leeward  CcBfi^i 
aod  Lord  HMrdwicke  decreed  accordingly. 

Then  it  muft  be  admitted  that  here  is  an  alteration  of  hcrin- 
tcfntion,  as  to  this  devife  before  (he  fini(hcs  her  will. 

Afterwards  flie  fays,  /  give  ail  the  rejl  and  rcftdue  of  my  perfind 
ejlate  U  my  uncle  Leonard  CoUardV  three  daughters. 

What  is  the  conftruclion  then?  Why  that  the  teftatoiba« 
made  an  alteration  in  her  intention  throughout. 

Mr.  Brown  would  endeavour  to  find  out  a  reft  or  refidue,  not- 
withftanding  all  the  perfonal  eftate  is  given  away  to  the  plaintiff} 
and  that  is  fuppofing  the  plaintiff*  had  died  in  the  life-time  of  the 
teftatrix,  then  it  would  have  funk  into  the  refidue  as  a  hpfed  1^ 
gacy.  and  the  three  daughters  of  the  uncle  would  have  been  in* 
titled  under  the  devife  of  the  reft  and  refidue. 

But  tliis  will  not  hold  ;  for  when  a  perfon  makes  a  will,  ana   j 
gives  particular  legacies,  it  is  not  fuppoled  to  be  in  tlievicwoi  1 
[  37^  ]      theteftator  that  legatees  will  die  in  his  life-time,  nor  dees  he  pro*  i 
vide  for  that  accident ;  and  this  is  the  reafon  it  is  called  a  lapfed 
legacy,  becaufe  the  teftator  had  it  not  in  view  at  the  time  of  the 
will. 

Fane  v.  Faite^   i  Fern.  30.  is  ftrong  to  this  point. 

Upon  the  whole,  I  am  of  opinion  the  plaintiff  is  not  inttded 
to  any  part  of  the  perfonal  eftate  ( i ). 

(1)  Rfg.Lib.  B,  J  741,  fol.  ja;. 


in  die  Time  of  Lord  Chancellor  HiKDwicnt.  9^5 

Ssbarn  \tr(\xs  Sa/terff,  July  2/^^  I742«  Cafe  247^ 

"^  HE  werds  of  the  will   upon  which  the  queftion  arofc  J^J^  f'TlL* 
L      were,  "  I  give  unto  my  grandfon  alfo  a  Icafc  that  I  did  f^,  y^^j^  ^  ^^ 
take  being  part  of  the  lands  called  Barton^  uflto  John  Saltern  man,  aniifhc 
ind  his  heirs,  but  if  he  (hall  happen  to  die  without  heirs,  of  f^^^^^''^^ 
his  body,  then  he  devifcs  it  .over."  the  whole  in-  * 

'    tcreil  veih  in 
c  firft  taker;  •therwKe  if  a  leafe  for  llvts,  for  if  the  firft  taker  makes  iM  ufe  o^  hii  puw«r»  tfiiut 
«tk  it  vefts  in  the  remainder-man,  who  uikei  as  a  fpecial  occupant. 

It  was  faid  by  counfel,'that  a  devife  to  a  man  generally  and  for 
fe  of  a  chattel  interefti  and  if  he  die  without  ifTue,  or  if  he  dio 
ithout  heirs  of  his  body,  remainder  over,  that  it  ftiall  be  con- 
rued  in  this  cou^t  to  mean  a  dying  without  iflue  at  th^  tirne  of 
is  death. 

Lord  Chancellor,  "  *' 

I  know  of  no  fuch  ^ule ;  for  in  thofe  cafes  where  the  court  has 
^drained  it  \o  a  dying  withtut  iiTue  at  the  time  of  the  death  of 
le  (irfl  taker,  it  has  arifen  fsom  foifne  other  words,  which  (hew 
le  intention  of  the  tcftatcr  to  confine  it  to  fuch  a  dying  without 
rue  (I). 

Where  there  is  a  devife  of  a  leafe  for  years  to  a  man,  and  if 
e  die  without  iffue  remainder  over  ;  there  is  no  doubt  but  the 
hole  intereft  vefts  in  the  firft  taker  ( 2 ) ;  othcrwife  if  it  had  been 
leafe  for  lives,  for  there  the  firft  taker  had  a  power  over  it  only 
wing  his  own  life  to  have  difpofed  of  it>  but  if  he  makes  no  ufc 
F  diat  power,  immediately  upon  his  death  it  vefts  in  the  re- 
rniAtx-mztif  "who  tzVts  as  a  fpecial  occupant   3), 

(l)  Vide  Benuelerk  v.  Dormer ^  ante  314.  225.    Wafteneys  v.  Chapptl^  I  Bro.  P.  C 

(i)  Fide    Hud/on  V.    Bujfey^  ante  89.  457.  Notion  v.  Frecker  ante   I  vol.    51^ 

>tc  K  Forjie}'  V.    Forjler^  ante   259,     ff^ilUams 

(l)L<no    V.   Bumn,   3    P.    W,    262.  v/jekyll,   z  Vef,  681.     Blake  v,    BUke^ 

uke  of  Grsfton   v.^'Hanmer,    S  P.  IF.  3  Cpx'j   P.    fF.    10.  notC   I.     Har.  Ci. 

i6.  note  £.     Baker  v.  Bajley,  a  Fern.  Litt.  20  a,  note  5. 

HoJgworth  ycr(u$  Crawleyy  July  26,  1742.  Cafe  248. 

I  Devife  to  truftees  of  a  fum  of  money  to  be  laid  out  in  the  ^  ^^'^^^  ^  **« 
1^  purchafe  of  an  annuity  cjear  for  A.  XmeansXc^ 

Lord  Chancellor,  from  taxes* 

[  muft  dire£l  the  truftees  to  lay  it  out  in'the  purchafe  of  an  an- 
tj  free  from  taxes,  which  is  the  proper  meaning  of  the  word 
r(i). 

i)  So  Bmvjlir  v.   Kitchell,   i   Salk^  loU,  ^  Fin.  41 1.     Tyrconnel v,  Atxajfer^ 

I.      I    Ld.   Raym.   317.    Bradbury    v.  2  Fef  ^00,     Dacoftaw.  Fillareal,   \  Bro. 

ij^ltf  Dough  602.  Blandford  v^  Marl-  Cha,  Rep,  4.  note.    FideNicbclis  v.  Ia€^ 

Hf*'/3^*  S4*»  ContrekGreeuY.Mary-  y^», /S^.  3  vol.  573. 
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MoNTcoMiir  court,  becaufc  they  have  a  jurifdiaion  on  account  of  the  perfonal 
T.  Claek.     ^j^^^^  difpofed  of  by  it. 

I  wi(h  gentlemen  of  abilities   would   take  this  inconvenience 
and  abfurdlty  into  their  confideratiort,  and  find  out  a  proper  rc- 
^  medy  by  the  afiiftance  of  the  Icgiflaturc. 

But,  as  the  law  ftands  at  prefent,  it  is  not  in  the  power  of 
this  court  to  interpofe,  fo  as  to  flop  the  proceedings  in  the  eccle- 
fiaftical  court. 

The  tellator  has  left  a  very  large  perfonal  cftatc,  but  has  not 
truftcd  Mr.  Clark  alone,  for  he  has 'appointed  three  more  truf- 
tees,  who  have  a  joint  power,  fo  that  no  one  of  them  can  z(k 
feparately. 

And  therefore  to  anfwer  the  tnd  of  the  morion,  this  method 
mull  be  taken • 
The  defendant        ^  '^'^'^  direft  Mr.  Qark  who  has  received  looo/.  of  the  tcf* 
ordered  to  pay    tator's  money,  to  pay  it  into  the  bank,  not  to  the  account  of  the 
i**!®^®'-*^^^  truft'ecs,  but  in  the  name  of  the   Accountant  general  5  and  that    : 
teiluor's money,  there  (hall  be  a  receiver  appointed  of  the  whole  cftate,  who  (hail    < 
into  the  bank,  in  pay  in  what  he  r;;ccivcs  from  time  to  time  into  the   bank,  with    1 
AKo.run''/ct!  ^^^  Accountant  general's  privity,  whilft  the  validity  of  the  .^illil    j 
aeral;  and  his    contcfting  in  the  eccIcfialUcal  court  ( i).  j 

LordHiip  ap- 

Minted  a  receiver  of  the  whole  eft^tr,  to  pay  in,  from  time  to  time,  what  he  receWei  whilft  the  vitt 

IS  contefting  In  the  eccleiiaflical  court. 

(1)  See  HathonitJricahe  v.   RvJfdU  ante   126.      Fh'tpps  v.  StiwmJ,  ante  i  VoL 


Cafe  253.        Clerk  afid  others  vcrfus  Miller^  at  the  Rolls,  July  a8,  1 742.    ' 

A  feme  covert,  A  Feme  cpvert,  having  a  feparatc  eftate,  fets  workmen  to 
whohadafepa-  £'\^  work  in  hcr  hufband's  houfe,  without  his  directions,  and 
plw$*wOT^!:n"  P^o'^ifcs  to   pay  them  -,  there  arc  other  creditors  on  the  fame 

in  her  hufband's  foot, 

houfe,  without  his  dire£lient,  and  promifcs  to  pay  them ;  theMafttr  •ftht  R$lls  doubted,  wfaedier  a  p«A 

piomife  can  fubjedt  lands,  but  (he  fubmicting  to  pay,  he  decreed  accordingly. 

The  bill  was  brought  by  creditors  againft  the  reprefcntatives  of 
[  380  ]  the  hufband,  and  the  widow  to  have  the  feparate  eftate  oi MffJ 
Miller^  and  alfo  the  affets  of  the  hufband,  applied  towards  t 
tisfaftion  of  their  debts. 

Majler  of  the  Rolls, :  I  doubt,  whether  upon  the  bare  pW- 
mife  only,  that  is  but  parol,  her  lands  can  be  fubjcded,  which 
is  what  is  prayed  by  the  bill ;  but  (lie  fubmitting,  by  her  anfwtfi 
to  pay,  thought  this  a  good  rcafon  for  decreeing  accordingly  (I^ 

^  (t)  His  Honour  dirc6lcd  an  account  ation  of  further  direftionsrcfcrvediiJftk* 

of  the  perf  nal  eflate  of  John  MilUn ,  and  Mafter  had  made  his  report.     Reg,  Uk 

of  his  debts  and  Jcgacies,  and  an  en-  j4.    '74I«    ^-^l*   753-      ^'*l^  Ma/en  ▼• 

quiry  of  what  debts  the  defendant  Mary  fuller,  4  Bto,  Cha.  Rep,    19.      UU^  v- 

Jiff7/fr  contraf^ed  for  and  agreed   to  pay  ylirey,  Vef.  jun*  277.  FldciiuM^SHt't^ 

out  of  her  faparate  eflate ;  the  confider-  ford  v.  MarJ^all,  ante  68. 


in  the  Time  of  Lord  Chancellor  Hardwicki.  ^8^ 


Cariimight  ytxiws  Pultney^  July  2gi  174^^  Cafe  254, 

D  Chancellor, 

'HERE  a  bill  is  broujjht  in  this  court  to  have  a  par-  On  a  bill  for 
tillon  between  two  jointenants,  or  tenants  in  common,  *  pirrition  be- 

UtifF  mull  {hew  a  title  in  himfelf  to  a  moiety,  and   not  tenr?rs7the  "  * 
generally  that  he  is  in  poflcfilon  of  a  moiety,  and  this  is  plaintiff  muft 
than  a  partition  at  law,  where  fcifm  is  fufficient;  die  ^^'JJ^^'^^jJ^*" 

3f  8  ^  9  W.  3-  r.  31.  was  made  for  that  reafon.  aiiedge'g-n.- 

raily,  that  he  it 
in  pofTeilion  of  a  moiety  (i). 

I  the  reafon   is,  becaufe  conveyances  are  direfled,  zvArvT^^ 
irtition    only,  which  makes  it  difcretionary  in  this  court,     ^  J(^^f<r^-  ^^  j. 
plaintiff  has  a  legal  title,  they  will  grant  a   partition  or  ^/-/^  .^r^a^itr^^^^^ 
d  where  there  are  fufpicious  circum (lances   in  the  plain-  j^  ^.  p'tjs:^!^^^ 
le,  the  court  will  leave  him  to  law  ?  SI 

his  being  founded  on  an  equitable  title,  I  mud  determine^  ' '     ^^ 

thcrwifc  it  would  be  without  remedy.  ^^^*^^  ^      z/^ 

p.iaintifF  need  not  in  his  bill  fet  forth  a  particular  title,  but  y^  ^^^^^^*^  ' Z 
al  feiiin  in  fee. 
e  was  a  decree  at  the  Rolls  for  the  Matter  to  look  into  the 

^.lafkcr's  report  dates  the  title,  fufpicious  circumftances 
:ry  appeared  in  the  plaintiff's  deeds  ;  which,  though  not 
)y  him,  yet  if  forged,  invalidate  the  plaintiff's  title  :  an 

i:^   made  to  look  into  the  deeds,  upon  which  the  plaintiff 

til  at  title,  and  fet  up  another,  and  prayed  leave  to  bring  a 
cntal  bill  on  that  new  title,  and  there  are  evidences  of  a 

s  infilled  on  the  plaintiff's  part,  there  ought  to  be  a  trial 

lie  defendant  is  not  concerned  to  litigate  this  title  as  to  any 
his  own,  only  fo  far  as  to  fee  that  he  has  not  a  precarious 
I  and  a  bad  conveyance,  and  tliat  in  a    cafe  where  it  is 
nary  in  the  court  to  grant  partition  or  not,  and  would     1/3^'   J 
defendant  to  a  great  expence. 

vidence  here  is  all  on  one  fide  againfl;  the  deeds  :  but, 
ontrary,  the  title  is  defertcd,  and  therefore  it  is  not  in- 
:  on  the  court,  where  deeds  are  fo  impeached,  to  grant 
:tween  pnrtics  concerned. 

:  have  been  cafes  where  the  court  has  condemned  deeds 
a  trial,  for    indance,  John  WarcT^  cafe,  who  was  di- 
>  be    profecuted  by   the   Attorney  General,  and  this  by 
the  Houfe  of  Lords. 

itie  on  the  original  bill  mud  be  laid  out  of  the  cafe,  and 
I  with  cods. 

the  title  on  the  fupplemental  bill,  the  objV.ftion  to  it  is, 
ily  lliews  an  equitable  title,  not  a  legal  one. 

(l)  Vlds  Parker  v.  CerarJy  Amb,  2}6* 
n.  A  a  Where 
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"Where  a  fine  and  non-claim  is  levied  by  one  who  got  pol 
under  a  forged  (iced,  a  court  of  equity  would  decree  agaii 


Cartwright 

▼.  PULTNIY. 

The  court  will     fine  (  I). 

decree  a^^ainfb  a 

line  levied  under  a  forged  deed. 

But  I  mud  in  this  decree  dire£l  the  plaintiff  to  pre 
conveyance  by  his  truftees,  and  the  Mafler  to  confidcr  v 
fach. 

Further  obje£lions  have  been  made  to  the  title :  circuml 
of  fraud  in  thv;  conveyances,  v/ant  of  confideration,  ^r. 

Thefe  oojcclions  arc  not  fuch  as  concern  the  defem 
refpe^l  to  the  partition,  for  if  the  owners  were  in  equi 
tied  to  have  a  reconveyance  on  tlic  fraud,  yet  the  defenda 
being  privy,  and  the  perfon  bcino;  in  pofieflion  who  had  tl 
title,  and  being  party  to  the  partition,  tlie  relief  would  not 
to  that,  if  equally  made,  but  the  court  would  decree  ful 
the  partition  ;  if,  indeed,  it  was  defective  in  law,  that 
be  an  objection,  but  as  they  muft  come  into  equity,  tlie 
do  equity  to  the  defendant. 

The  lad  confideration  is,  what  I  am  to  do  ?  I  am  of  ( 
that  I  may  decree  a  partition  on  the  fupplemental  bill,  ; 
parties  on  both  fides  are  to  procure  the  truitces  to  conve; 
the  Malter  will  confidcr  of  that  on  framing  the  convej 
and,  if  any  doubt  (hall  arife,  may  come  before  the  court 
ceptions. 

The  plaintiff  muft  pay  the  whole  cofts  of  the  firft:  fuit 
original  bill ;  and  I  muft  rcvcrfe  the  decree  on  the  origina 
with  co(h  •,  and  on  the  fopnkmental  bill  make  a  new  dec 
partition,  andreferve  the  cofts  (2). 

(0  Clarie  v.  ^Vv/,  Prec.  Chn.  \z,o.  (2)  Reg,  Lih.  A,  1741.  fol.  70 

t  £y.  Abi\  258.    I   /V-  2S9.  poj].   388, 
390. 

Cafe  255.  Connor  verfus  "The  Earl  of  Bellamont^  July  31,   174^ 

r  382  ] 
Where  the  debt  T^  ^  ^  qucftion  was,  Wliether  EngVip  or  Irijh  interef 
was  contr^eied       \^     to  bc  allowed  ?  In  the  preftnt  ca!e  the  debt  was  cc 
in  EngLrJy  but  ^j  j,^  Etipliwd.  but  a  bond  taken  for  it  in  Ireland^  to  be 

the  bond  taken  .    ^  .        ^  i     .       ^  ^ 

for  it  in  /rcAv.^  a  Certain  time,  and  at  7  ptr  cetit. 

to  be  paid  at  a 

certain  time,  and  at  7  per  cent,  it  fiiall  carry  Infi  intcreft  (i). 

{l)Prec,  Cba.     128.    I    P.   U^.    396.  Cro.  3.  r.  79.  which  cnr.as,  that  a 

1  Fq.  Mr,  28?,  2H9.    Snumlt'fs  v.  Drake^  gag^^s  and  Ircunne?  executed  inGt 

toft.  465.    But  lecui  if  ihe  bond  cumraLl  t.iin  upon /t\f(r/y  in  IrtlandoT  the 

or  morf^';iee  was  cxecuicd    hi  En^ctjJ,  bvuring  iiuercit  not  exceeding  fi 

(f'hlpf>s  v.  ^Lurl  uf  Angle fca,  1  P.  ^/''.  Gfi,  pr  cent,  (hall  be  valid  and  cftcdtu 

Stjplctonv.  Citfi'ivau^pojL   3   vol.727.    1  icfs   the  money  lent    (hall   bc  ki 

/V^:  4>7  );  in  which  cafe  fuch  contracts  the  time  to  exceed  the  value  of  I 

or  fecuricies  could  only  .c^n y  intercll  at  periy  pledged.     However  the  r 

Jive  pounds  fer  cent,  imtil  ihc  iUtutc  14  hulds,  where  the  in icrcft  ia  abpfl 
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Lord  Chancellor,  '         ^  Covkor  t. 

'  *  Earl  of 

LLAMOHT 


It  is  infiftcd  the  bond  ought  to  carry  jE//^/^  intereft,  and  if  It  bellamont 


had  been  a  (imple  contract  debt  only,  I  (hould  have  been  of  opi 
nion  it  ought,  and  the  variation  of  place  would  have  made  no 


difference.  ^      ^  <?  I/^^^-^ 

But  where  the  fccurity  is  given  upon  an  eftate  in  Ireland^  it  jfvfCy 

muft  be  confidered  as  referable  to  the  place  where  it  is  made,  0Xy4^ « ^f    ^  ^  'X 
Mrho  would  lend  money  upon  Irijh  fecurity  ?  ^>^^.*^— ^ 

As  to  the  cafes  of  Lord  Ranelagh  verfus  S;V  John  Gjampantey         ^       •  ^^ 
2  Fern.  395*  and  Free*   in    Ckan*  128.  cited   by    Mr.    Broivn  \^^^^^^i^i^^^^^^ 
they  are  quite  different  from  this,  becaufc  the  bond  for  fecuring  >^f  ^^/^^^^.^ 
the  debt  was  executed  here  in  England^  *  y^/^/f 

There  might  be  many  cafes  cited ;  as  for  inftance,  the  tranf-  ^^ ^ 

aclions  among  merchants  with  regard  to  the  refpondentui  bonds ^ 
wliich  carry  10  per  cent,  though  entered  into  upon  an  agreement 
made  in  England  \  yet,  as  they  relate  to  matters  arifinc;  in  the 
Eafl  Indlejy  they  will  not  be  deemed  ufurious,  but  fliall  be  bind- 
ing upon  the  obligor. 

If  I  was  to  lay  down  a  rule  that  where  the  contraft  is  made  in 
Englandy  notwithftanding  the  fecurity  is  taken  in  Ireland^  and 
he  eftate  lies  there,  it  (hall  be  governed  according  to  the  rate  of 
atcreft  upon  money  in  England^  it  would  be  attended  with  ill 
onfequences. 

But  here  is  a  much    ftronger   circumftance  in  this  cafe,  for 
lere  was  aiSlually  a  fall  of  timber  upon  an  eftate  in  Ireland^  and 
thoufand  pound  raifed  oilrifj  money  to  pay  oft'  the  debt. 
Therefore  let  the  exception  to  the  Mailer's  allowing  IriJh  in- 
rreft,  upon  the  bond,  be  over-ruled. 

rnt.      And  it    fecras),  that  the  adl  only  Vide  Drj^ar  v.  Span^  3  l*erm.  Rep.  425* 

rore£t?  fach  ^(?Wj  as  are  entered  into  as  Scott  v.   Nejhitt^  2  Bro,  C'>a.   Rep,  641, 

Uatcral  fccuritics    for   money    lent  wi.  With  refpect  to  legacies,  kc  Sauudert  v» 

«/7^"7^f'j,  but  not  mere /^;r/oW  con tradts.  Drake,  poji,  ^6^, 

Siaun/jn  ycxtus  Oldham^  July  31,  1742.  f  383  ] 

Lord  Chancellor, 

rH  I S   comes  before  me  upon   exceptions  to  a  Maftcr's    Cafe  255,  ^^ 
report,  to  whom  the  caufe  was  referred,  upon  a  decree  to (^:^9y^i^.*^.i^^ 
ccount.  /./<^^-^2Sr^ .  o 

The  court,  where  there  is  fuch  decree,  never  fuffer  it  to  be  The  court  never 
gned  and  inrolled,  becaufe  it    ties   up  their    hands,  if   there  accouai'^to  b" 
lould  have  bceo  any  defeft  in  thediredions  of  the  decree,  from  fignci  and  in- 
rlicving  in    that  particular,  and   defers  are  very   frequent  in  "^;"|;^\^;;*g^^*' 
ifcs  of  this  nature,  and  therefore  the  decrees  are  left  open,  in  h!n^:  rVom  re- 
•der  to  cive  parties  an  opportunity  to  re-hear,  where  directions  licv.  i^,  if  thcie 

J  ^i.™«*.,^*A  (h>Jcl  have  been 

1  a  decree  arc  imperfect.  ^  .. ,  .^.^  j„  ^^ 

diroclion»of  th* 

Aa  a 


383  CASES  Argued  and  Determined 

Cafe  257.  ParUriche  verfus  PowUty  Attgujl  2,   1 742. 

LoFD  Chancellor, 
S.  C.  ante  i  ?oL  ^TTHERE  a  plaintiff  is  charged  by  an  anfwer,  he 
f^^  VV     difcharge  himfelf  by  proof,  and  cannot  do  it  by  re 

S.  C.  ante  54*      1  ,     ,  r  1  1  ' 

A  charge  by     the  wholc  anfwcr,  as  he  may  at  law. 

tnfwrcr,    mu  \ 

be  difc  barged  by  proof. 

A  tenant  for  An  exception  is  taken  to  the  Matter's  report,  that  h( 
withoS^lm-  charged  the  tenant  for  life  without  impeachment  of  wafte, 
pcachmcnt  of     fever al  fums  for  the  repairs  of  tenants'  houles  upon  tlie  efta 

waHe,  (hJl  be 

obliged  to  keep  tenants*  houfes  in  repair. 

t.  /^l*—*-#V>i<'^**^  •  Lord  HarJwicie  oxtr-rnhd  tlie  exception,  and  fald,  not 

u«.*^^^7»./>*-«^  ftanding  tenant  for  life    is  without   impeachment  of  waft 

^.  J*(/^  (hall  be   obliged   to  keep  tenants*  houfes   in  repair,  unlei 

charge  is  exceffive,  and  fliall  not  fuffer  them  to  run  to  ruin. 

Not  only  con-         A  queftion   arofe  upon  the  fpecial  matter  of  the  Mafter 

^t^^F^xx^s'  P°^'»  whether  parol  evidence  ihould  be  admitted  to  cxp 

but  to  the  com-  written  agreement. 

mon  law  before 

the  ftatute,  to  add  any  thing  to  an  agreement  in  writing  by  parol  evidence  (t). 

,Ar  ^,  yyJ'    *  Lord  Chancellor, 

^    •  .  .    .  P       Where  a   marriage  agreement  is  complete,  and  rcducei 

*^'  * f         deeds  and  writings,  to  fupcraddany  thing  aftcwardsis  aver 

^^^  '  ^'/-/^^^^       favourable  cafe. 

^  ^^^.y^^^y  ^  By  the  fettlemcnt  the  portion  of  the  wife  appears  to  be  \ 

^ ^,^^^ ,J^  ^"^'^     and  at  the  fame  time  flic  gave  a  bond  to  the  hulband's  fail 

f  384-^     the  pciialty  of  1400/.  for  fecuring  700/.  and  figncd  by  hei 

at  the  bottom  the  huiband   in  his  own  hand  has  written, 
thh  to  he  tny  debt. 

Parol  evidence  has  been  read  to  explain  tliis  affair  ;  but 
of  opinion  that  evidence  muft  be  laid  out  of  the  cafe,  ai 
advantage  ought  to  be  taken  of  it  by  cither  fide. 

As  I  am  obliged  to  confine  myfelf  to  the  deeds,  it  appe: 
mc  to  be  an  extortion  in  the  father  of  the  huiband,  after 
tiling  was  agreed. 

The  wife  figns    the  bond,  and  the   hufljand  at  the  b( 
writes,  I  otvntkis  to  he  my  debt  \  what  is  the  natural  conftruf 
why  that  the  wife   became    furety  for  her  intende<l  huiba 
pay  the  father  this  fum,  moft  probably  for  a  debt  the  fon 
the  father. 

To  add  any  thing  to  an  agreement  in  writing  by  adm 
parol  evidence,  which  would  affrft  land,  is  not  only  comra 
the  llatutc  of  frauds  and  perjuries,  but  to  tlie  rule  of  con 

(i)  Sec  Lake  V.  Philips,  I  Cha.  Rrp.  Cba.  Xep.  21^.  Hare  v.  ShervmJ, : 
no.  imham  v.  Cbild^  I  Brv.Cha.Rep,  Cha,  Rep,  168.  JorJem  T.  An 
9a.     Lotd  Pertmcrjt  v.   Mcnis,    2  Bro.     3  Bro.  Qba.  Rep.  388, 
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:  that  ftatute  was  in  being;  and  therefore  I  (hall  Pabtkuche 
the  wife's  real  eftatc  fliall  not  be  charged  with  the  ^'  ^°wx.£t. 
this  bond  (i ). 

too  in  this  cafe  had  a  feparate  eftate  by  virtue  of  the  a  hu/band  has  a 
:tlement ;  the  hiifband  had  an  incumbrance  upon  his  "^or^g-^gc  upon 
Arife  advanced  money  to   pay  it  off,  and  the  receipt  t'ife*^  jotnj  ^Ui 
ortgagee  was  delivered  to  her  ;  the  queilion  is,  whe-  him  in  charging 
IS  a  bounty,  or  a  loan  only  from  the  wife,  for  the  re-  J?«r?wn,  ifihe 
produced  5  if  it  is  by  way  of  loan,  fhe  having  a  fepa-  cftTtc  Aali  be 

muft    be    confidercd  as   a  diftinft    perfon,  and    is  looked  on  only- 
tied  to  {land    in    the  place  of   the   mortijafree  as  a  ^  ».Pl«^<*s<;>/"*i 

...,.,        ,.         ^        >  -        ,      -         1  iP  °  flic  IS  intitlcd  to 

nd  It  IS  like  this  cale  ;  luppoie  a  hulband  has  a  mort-  be  fatisfied  out 

lis  eftatc,  and  a  wife  joins  with  him  in  charging  her  °^  **'»«  eftatc,  ai 

furvivcs  him,  though  her  ellate  is  liable  to  the  mort-  mortgagc^i^^'' 

n  this  court  her  ellate  (hall  be  looked  upon  only  as  a  place. 

fhc  is  intitlcd  to  ftand  in  the  place  of  the  mortgagee, 

tisfied  out  of  her  hufband's  eitate. 

erred  back  to  the  Mafter   to  review  his  report,  and 

into  the    nature  of  the  receipt,  and  to  examine  the 

unfwcrcd  the  wife's  draft  for  diis  fum  of  money. 

ed,  that  in  the  fald  bond  for  Re^.  Lib,  B,  1741.  fol.  432.     So  Tatey. 

L  Sarah  Ward  ought  to   be  Aujlin^  i  P.  ir,  264.     Lucam  v.  Mertins^ 

s   a   furery  for  pbiniifF,  her  i  ^ef.  313.  and  Clinton  v.  Hooper^  3  Bro. 

d  in   cafe  any  pirt  of  the  Cha.  Rep,  201.  in  which  cafe  this  point 

icreon  fliall  become  a  charge  was    fully   difcufTed.      Fide    Gallon    v, 

or  pcrfonal  ellate,    the  fame  Hancock,  poft.  424.  439. 
exonerated  by  the  plain  lifF. 


/erfus  Hojhhis  Utiles  EyieSy  Augujl  3,   1742  (i)«  [  385   ] 

Cafe  258. 
r  S^mith  was  concerned  witli  the  late  Mr.  Hajhitis  Stiles  yj^gcreequcd 
luliiage  duty,  under  a    Icafe   from  the  Dutchefs   of  computet^  makes 
the  le flees  entered  into  articles  mutually  to  indemnify  "°  variation  as 
:  Sir  John  Smith  has  paid  2000/.  which  was  the  fifth  for^forV^a  final 
j/kitjs  Stiles  ought  to  have  pi  id  as  his  (hare,  for  which  decree,  he  m^y 
liis  bill  againft  Mr.  Hff^ins  Stiles  in  his  life-time ;  and  ^"^f\*J"ff " 
igof  the  caufe  there  was  a  decree,  that  it  fhould  be  docs  not  at  all 
I  Mailer  to  fee  what  was  due  to  Sir  John  Smith  \  very  alter  the  nature  « 
Mr.  Haf^rns  Stiles  died,  and  by   his  will  appointed  ^^^^^^^^^^ 
(kins    Stiles   Eyles   his    executor,     who,    before   the^^.-tis-.^-  </>:^-^^ 
reported  the  2000  /.  due  to  Sir  John  Smithy  confcfles  -^^^  , 

to  his  father  Sir  John  Eyles  for  6000  /.  the  exception        >^^*<^.^^ 
n,  to  the  Mailer's  reporting  this  judgment  to  be  oiTiyy^^^^y  z-^j^-sk 
to  the  plaintitF's   demand  of  200c  /.  under  the  de-  ^^/ 

ant.  2:         ~;      ~w 

rney  General  for  the  exception,  infifts,  that  though '-^^^'^'^'^  ^"^"^^ 
oes  not  afcertain  the  quantum  of  the  debt,  yet  it  goes  J  ,.-^^^^^'^^^^' 
ilter  the  nature  of  it,  and  to  give  it  tlic  fandion  of  ^- 

juity. 

(i)  Reg,  L;3.  5..  1741.  fal.  431, 

A  a  3  Mr. 


3^5  CASES   Argued  and  Determined 

SmitR  ▼.  Mr.  Murray  on  the  fame  fide  faitl,  the  point  is  here  determined 

•  in  the  decree,  for  the  demand  is  liquidated,  and  the  dirc<Ebon  is 
to  take  the  account  only  for  the  benefit  of  Mr.  Hofkiru  SiUeSj  vho 
is  at  liberty  to  difcharge,  but  it  now  comes  out  that  he  was  not 
able  to  ftt  off  a  fmgle  farthing;  fo  ihat  as  there  is  no  variation, 
but  remains  as  it  did  when  the  decree  was  made  a  liquidated  fum, 
it  muft  have  relation  to  the  time  of  the  decree,  and  therefore 
diifers  greatly  from  a  common  decree  quod  computet* 

It  is  the  adminiftration  of  Mr.  Hajh'ins  Stiies  who  has  confelTcd 
this  judgment  to  his  own  father  ;  and  it  would  be  very  hard  if  he 
may  thus  poftpone  a  creditor  for  a  certain  fum,  to  a  judgment 
given  to  fo  near  a  relation* 

There  is  another  circumftance  for  Sir  y<?Zv/ Sm//A,  that  Sir 
yo/jrt  EyL's,  the  judgment  creditor,  liad  notice  of  the  demand, 
and  likewife  of  the  decree,  and  therefore  lent  his  money  with  liis 
eyes  open,  and  ought  not  to  be  preferred  as  lie  was  no  (Irangcr 
to  this  tranfa£lion, 

Mr,  Ordf  counfel  on  the  other  fide,  faid,  that  here  is  nothing 
in  this  decree,  but  common  direftions  for  the  Mailer  to  fee  what 
is  due  from  one  party  to  the  other ;  and  it  may  come  out  that 
386  ]  tlicrc  is  a  balance  due  from  the  piaintifFto  the  defendant,  and 
cannot  be  called  a  final  decree  till  the  Mafter'»  report  is  confinn- 
cd  :  he  infifted  likewife  that  it  is  an  account  to  be  taken  generailf 
between  the  plaintilTand  defendant,  and  not,  as  Mr.  Murraj 
faid,  for  the  defendant  only  to  account.  In  anfwer  to  the  point 
of  notice,  he  cited  tlie  cafe  in  Salk*  507.  Mafon  veifus  Wi' 
Jiatns^. 

Lord  Chancellor, 

I  thought  this  quellion  had  been  determined  and  fettled  *,  but 
ingenious  men  I  find  can  take  diftindlions,  where  the  thing  itfdf 
will  not  admit  of  it. 

The  ditference  between  a  decree  qucd  computet^  and  a  final 
decree,  was  taken  and  fettled  in  the  cafe  of  Mortis  verfus/i' 
Bank  of  F.ng/audy   Caf,  in  the  tune  cf  Lord  Ck.  Tnlboty   217. 

Decrees  of  this  court  are  here  put  upon  the  fame  footing  witlj 
judgments  at  law  ( I ),  though  they  liave  not  obtained  tlie  fam* 
privilege!  there. 

It  is  allowed  that  if  a  decree  is  obtained  acrainft  a  teftator,  o' 
his  executor,  quod  ccmputety  it  can  by  no  means  be  put  upon  ai 
equality  with  a  judgment  confcfi'ed  after  fuch  decree. 

Jt  decree  quod  ri;/w/>///^/ always  concludes  in  the  fame  mannci 
and  yet  does  not  vary  at  all  as  to  the  executor,  for  before  a  fins 
decree  the  executor  may  confefs  a  judgment,  and  does  not  at  a 
alter  tlie  nature  of  the  demand,  notwithftanding  the  words  aJ 

♦  It  was  held  by  Lord  Chancellor  O^tvptr^  that  an  executor  may  pay  debts  of 
hiiihcr  nature  dt\er  a  decree  quod  lompuTft,  but.  not  after  a  dnal  one,  for  luch  a  decT 
ib  in  the  nature  of  a  jud^mentt     Majla  vcifus  f'J'}!t'itms» 

(0  Blig/>  V.    Darnley,  2  P.  ^.  621.    frey,  Free.  Cha.  1 79.     MoiiinS.U^h 
Si0rlf    y.    Lane,    1    ^^rn.  S9,      Mapn  v.      1  I's/.  2 1 4. 
William,  2  Salk.  507,     Bijbop  v.  Gg(1' 

infeite 
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fcrted  in  the  decree,  that  each  party  do  pay  ;  for  thefe  words  are      Smith  t. 
iy^cjircciion  to  the  M.ifter,  to  infert  what  (hall  appear  to  be     ^^•'^*'*'- 
c  upon  the  balance  to  citlier  party  ;  and  when  the  order  is  made 
folute,  the  money  is  to  be  paid  to  the  perfoa  reported  to  be  in- 
led. 

Thefe  decrees  have  been  truly  compared  to  interlocutory  judg- 
;nt3  at  law. 

Suppofe  a  man  dies  indebted  by  l)ond,  and  is  likewlfe  indebted  ^n  aftion  of  co- 
on covenant,  and  an  adhon  is  brought  upon  the  co\'enant,  and  ve-ant  brough:, 
interlocutory  judgment  is  quod  recuperet,  iffc.  and  before  the  culjy/u"d^ment 
it  of  inquiry  of  damages  is  executed,  and  final  judgment  en- y«,^r^<:^^^^r, 
ed  up,  the  teftator  dies,  and  the  executor  confelTes  a  judg- ^^^o'cti^aljudg- 
;ntto  the  bond-creditor,  he  may  plead  it  in  bar  to  zfcirejacias  ^^"-^5  thc^exe- 
on  the  a£lion  of  covenant.  cutor  conf.nis  « 

judgment  to  a 
bond-crediLor,  he  may  plead  it  in  bar  to  ^kfcire  facias  on  the  adlion  oi  covenant. 

So  here  in  equity  upon  a  decree  quod  computet ,  it  does  not  pafs      [  3^7  J 
rmjudicaiam^  till  the  final  decree.  A  decree  quod 

czmjutet  docs 
not  pafs  in  rem  judicatam,  till  the  final  decree. 

But  here  it  is  faid  tint  there  is  a  liquidated  fum,  and  nothing 
>cars  on  the  part  of  Mr.  Hajkiris  Stiles  by  way  of  difcharge  on 
Mailer's  report. 

3ut  it  will  be  very  dangerous  to  admit  of  fuch  nice  diftinftions, 
the  points  with  regard  to  aflcts  are  numerous  enough  already, 
1 1  will  not  fuller  tliem  to  be  made  upon  the  particular  wording 
his  decree. 

iut  even  the  fa£l  here  does  not  warrant  the  diftinclion  -,  it  was  j^-^orSc^trd 
I  in  t!ie  Houfcof  Lords,  in  the  cafe  oi  Morris  verfus  the  Bank  that  each  party 
England,  that  in  a  decree  quod  computet,  it  is  iinpoiIii)le  to  pro-  do  pay  in  adc- 
ince  who  will  be  the  debtor  or  creditor,  and   no  llrefs  is  to  be  J^J^'^^^r'iil?  the' 
I  upon  the  words  that  each  paity  do  pay  in  the  decree.  account  taken, 

impoiViblc  to 
pronounce  which  will  be  the  debtor  ur  creditor. 

rhc  exception  was  over -ruled,  and  the  judgment  creditor  was 
TCedto  be  fiuisfied  out  of  the  afiets  of  Mr.  Hajkins  Stiles,  pre- 
able  to  the  plaintiflF  Sir  John  Smith  ( i  )• 

!l)  So  Majon  v.  JVHiitimSf  2  SalL  507.  if  they  fue  at  law,  the  Court  will  award 

rfion   V.    Earl  of  Oxford,  Prec.  Cha,  an  injun6>ion.      Mat  t  in  w.  May  tin  ^  I  /V/* 

^.     Gooafell(rW   \ ,    Hurcheit,     2    Fan.  211.      Douglas   v.    Clayton,   cited    i    P.ro* 

)'OintraJo/ephv:M<.tt,Prcc,Cba,-]^,  Cha.    lUp.    184,      G:>atc  v.  Fry^r,   t,  Bro' 

lit  now  feems  fettled,  that  where  a  Cha,    R:p.    23.      Hardcajiie'v.    Chettle^ 

•fcc  is  obtained  at  the  fuit  of  creditors  4    Bro.    Cha,    Rep.     163"!      Fia'c    etiam 

an  account  of  the  teRator's  perfonal  Lozvthian  v.  HaJiU,   4  Bro.  Cha,  Rep. 

•^c>  it  will  bind  other  creditors,  and  167, 


A  a  4 
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Cafe  259.  Baker  verfus  Pritchard^  alias  Hoftcr^  Augujl  4,  1 742  (l). 

The  defendant  T^  H  E  defendant  in  this  caufe  has  demurred  to  the  difcovcry, 
dToVr^  fV'h^t  \  ^''"^*^  ^^  fought  by  the  bill,  witli  relation  to  the  perjury  in 
with^rdat'u."wo  ^  f"i^  of  law,  charged  to  he  committed  by  her  procurement:  and 
the  perjury  in  a  likcwifc  to  the  djlcovcry  fought  touching  the  proceedings  bcfon 
edtobl^crnnjul  ^^^^  d.'legatcs  :  llie  has  aifo  pleaded  the  common  plea  of  fiiie^nc 
ted  by  her  fro-   non-claim  in  bar  to  the  title  fet  up  by  tlie  plaintiff. 

cunment,  and 

likcwile  to  ihc  difcovcry  fought  concerning  th**  proceedings  before  the  delegates. 

Locd  hardtvicke  held,  that  thr  lentcnrc  in  the  Delegates  cannot  be  ready  as  this  is  a  deiraAJ  forrf; 
eftnio,  K'.d  rhey  prociiu  there  by  dlrtcrcnt  Uws>  and  in  matters  too  relative  to  the  pcrfonal  eftateonl] 
a&d  allowed  the  demurrer  as  to  this  part. 

^'^^y<  '  /  The  caufcs  of  demurrer  arc  two:   ift,  That  what  is  praye 

^4^.-(i -^ '^^^ 'yf^'vlwz'pxAxo  the  perjury,  would  fuhjeft  her   to  puniftment 

-^  >^        '    zdly,  That  the  proceedings  in  the  court  of  delegates  rel.itc  only  t 

5?^*^  -^  •"^^^^^'^^  pcrfonal  eiiate,  and  therefore  flie  is  not  obliged  to  fet  it  forth,  a 

^  ^^tj-.'  y^'.     this  is  a  demand  for  real  eftate. 

_  , ^        I\lr.  NoeJy  upon  the  point  of  the  fine  and  non-claim,  cited fo 

the  plaintlfF^/iWi  verfus  Sayer^  2  PWru  368. 

P»ii*.  Murray  on  the  fame  fide,  laid  it  down,  that  the  diftinflio 
here  with  regard  to  reading  fentences  in  the  ccclcfiaftical  court 
[  3^^  1  is  this,  that  if  the  precife  point  is  determined  there,  itmayb 
read  here  ;  but  if  it  was  only  a  collateral  thing,  and  not  the  d: 
re£l  point  in  the  caufe,  y'hich  came  before  the  ecclefiaftic 
court,  it  cannot  be  read  here. 

He  allowed  tlie  defendant  was  not  obliged  to  fet  forth,  that  ft 
fuborned  the  witnelles  at  the  trial  at  law,  but  flie  may  anfwt 
whether  the  vcrdift  was  not  principally  obtained  upon  the  a 
dence  of  this  pcrfon,  who  was  perjured. 

That  the  demurrer  therefore  covers  too  much,  and  ifdefe< 
tive  in  part,  it  is  bad  for  the  whole,  for  a  demurrer  cannot  I 
fplit. 

As  to  the  fine  and  non-claim,  he  infifted  there  wns  no  nw 
claim  in  the  prefent  cafe ;  for  the  fine  was  in  1735,  the  bill  file 
foon  after,  and  the  plea  and  anfwer  did  not  come  in  till  1741,  i 
that  here  was  a  proceeding  all  the  time. 

Another  ground,  he  fiid,  for  not  allowing  this  fine  waSjths 
it  is  fraudulent,  bccaufe  the  defendant  has  changed  the  poffcflio 
by  collufion  with  the  tenants  of  the  eftate,  who  entered  into  a 
agreement  to  deliver  the  poileflion,  provided  they  may  pay  the 
rents  into  a  tliird  perfon's  hands,  until  the  event  of  the  fuit  l^ 
was  over. 

Mr.  Brown  infifted  for  the  defendant,  that  nothing  was  dor 
from  the  year  1735,  ^^^  '74^>  fo  that  here  is  aquictpoflcflion< 
fix  yeav«  at  leaft. 

Lord  Chancellor, 

Though  a  fine  has  been  levied,  yet  if  it  is  under  circumftaD^ 
of  fraud,  the  court  ought  to  prevent  the  dealing  away  an  cto 
intliis  manncr(2). 

(i)  Reg.  Lib.  A.  1741.  foK  789.      (a)  Aau  381* 


in    the  lime  of  Lord  Chancellor  Harpwickj;.  ^Sf:: 

Pirft,  as  to  the  demurrer.  B  a  k  i »  ▼. 

1  think  it  proper,  bccaufe  it  is  plain  all  the  matters  referred  to    ^'*'tchard, 
the  bill  4re  relative  to  proceedings  in  the  ecclcfiaftical  court. 

As  the  demand  in  this  court  is  for  real  eftate,  I  think  it  would 

of  dangerous  confequcnce  to  admit  the  fentenceof  the  court  of 

legates  to  be  read  here,  who  proceed  by  differ eiu  laws,  and  in 

irtcrs  rehtive  only  to  the  perfonal  eftate  ( i ). 

If  indeed,  in  the  life-time  of  Admiral  Hoft:r^  there  had  been  a  ^  ^''^:^'^^}^^ 

oper  fuit  inftituted  in  the  ecclcfiaftical  court  relating  to  *  the  couWin  Ad* 

iniagc,  and  fentcnce  had  been  given  againft  it,  that  would  have  miral  Uo/ht'^ 

und*  everybody,  bccaufe  it  is  final  and  conclufivc,  as  being  J."<^"t»"™f>  -^nJ^ 

2  proper  jurifdiclion,  and  fo  in  cafes  of  the  like  nature.  it,  would  have 

bound  every 
body,  being  conclufive,  as  it  is  the  proper  jurlfdiftion  In  cjifes  oi  this  nature. 

But  here   it  was  a  mere -collateral  point,  which  came  before    [  *^^g  J 

-ecclcfiaftical  couit,  for  it  was  a  queftion  relating  to  the  ad- 

niHraiioii,  and  the  marriage  was  incidental  only. 

It  is  to  be  wilhcd    indeed,  that   the    proceedings  in  all  cafes  That  the  pro* 

:re  uniform,  but  as  the  ecclcfiaftical  court  is  the   law  of  the  ccedin^s  m  all 

id,  it   does  fometimes  happen  that  they    determine  contrary  ^.^'^r^sverc  um- 

v;i>  the  lame  iaits,  us  in  the  cafe  of  Aloutague  and  Ma>:*well\ .      b^  wished,  but  at 

pf^lcnt  the  cc- 
clcfijilical  court  frequently  determines  contrary  upon  liit  fame  ix(X%» 

The  demurrer  as  to  this  part,  therefore,  muft  be  allowed. 
As  to  the  other  part,  I  do  admit  the  defendant  might  demur,  Ai  a  demurrer 
to  fo  much  of  the  bill   as  alL-.i,  whether  (lie  procured  the  fub-  ^.'."""It^'^^.fjf^ 
i.uion  of  perjury;  but  then  t!ie  queftion  will  be,  whether  the  tVpart'  Lord 
fendant  might  not  have  divided  it,  and  anfwered  as  to  the  evi-  hanJ-wicke  al- 
nce  of  Phillips'^  influencing  the  verdict,  and  which  was  pro-  ^^^^  ^^^  '^ixu'o-^ 
red  by  her.  very  r*ught  in 

relation  to  the  fuborna^wn  or  4>crjury* 

It  18  truly  obferved  that  a  demurrer  cannot  be  good  f  >r  part, 
d  bad  for  part  (2),  and  I  think  the  queftion  as  to  the  influence 
Phillips's  evidence  is  a  p-.irt  of  the  other  queftion,  :^nd  that  it 
lotdiftincl,  but  mutually  lelating  one  to  the  other,  and  there- 
re  the  demurrer  is  proper. 

(l)  It  fcems  a  difcovery  mud  lead  to         (2)  See  Earl  of  Svjolk  v.  Gnen,  antt 


nething  material  to  a  luit  at  lav  or  in 
aity.  Debiggf  v.  How€y  cited  3  y>*/j. 
HI.  Rep.  155.  Finch  v.  Finch,  2  Vtf 
2.    Vide  Dynelcy  v.  Dyntley,  poj},   394. 


1  vol.  451. 


*  This  muft  be  underftood  in  civil  cafes,  for  as  to  criminal,  it  has  fince  been  dc- 
toincd  in  the  Huufe  ot  Lord*,  that  luch  fentcnce  is  no  bar  to  a  proftculion  for  hi- 
*f.    See  Su  Tr.  vol.  XI.  butchcfs  of  K.rgpn's  Trial. 

I"  A  perfon  who  proved  a  will  In  the  fpiritual  court,  by  which  he  fworc  th;  teftator 
lof found  memory,  afterwards  conrrovcrtcd  the  1  '.•ni  will  at  law,  js  to  tbe  ,ejlefiate\ 
IB  which  an  ilfuc  was  dircdcd  compos  or  non  compoiy  and  found  r.cn  c;/r:poi,  April  i, 
I7i  be^m  Lord  C(Wfrr.    Vidt  Vin,  Jihr.  title  Emcutors,  p.  65.  fea,  9. 

I  am 
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Bacf*  v.         Jam  as  fully  of  opinion  the  plea  ought  to  be  ovcr-nilcd. 

The  defendant  pleaded  lilccwifc  a  fine  and  non-claim,  in  bar  to  the  title  fct  ap  by  the  plaintiff;  LorJ 
Bardw'tcke  ovc.--ruI(d  U,  becaufe  the  pendency  of  the  fuic  here,  as  it  was  a  proper  matter  of  equity^ 
hsi!^  prevented  tlic  ruuning  of  the  fine  (i). 

As  to  the  objeflion  of  referring  to  the  former  proceedings, 
though  it  may  feem  odd,  it  is  not  at  all  neceffary  to  relate  how 
the  fine  was  levied,  only  that  the  perfon  was  feifed,  and  thathc 
levied  a  fine  (2). 

An  objeftion  has  been  made,  tliat  this  is  not  a  truft-cftatc  from 
Admiral  Hofter^  h\xt  a  legal  one  from  him   to  Bakery  his  heir  at 
law,  who  dcvifed  it  in  trull  for  the  benefit  of  his  children. 
t  J90  ]  Now  I  will  not  lay  it   down  generally,  that  in  the  cafe  of  a 

truft-cftate,  a  fine  and  non-claim  ihall  not  prevail ;  for,  fuppofc 
a  fine  is  levied  by  a  perfon  in  poflcflion,  not  allccVed  by  ihctruft, 
there  can  be  no  doubt  but  the  remainders  would  be  barred  by  the 
fine,  and  it  would  be  of  dangerous  confequence  to  property  if  it 
•         was  othcrwife. 

The  plaintiff  was  an  infant  at  the  time  of  the  fine  levied ;  I 
will  lay  the  truft  out  of  the  cafe,  and  fuppofc  it  a  legal  ellate, 
the  infant  might  have  a  bill  againft  the  perfon  in  poffeffion  for  an 
account  of  the  rents  and  profits,  for  the  perfon  hi  poflelTionis 
looked  upon  only  as  a  guardian  for  the  infant  (3). 

The  bill  preferred  by  the  infant,  when  he  came  of  age,  is  not 
at  all  more  improper,  than  an  entry  at  law  or  real  aftlon  broaght, 
to  avoid  the  fine. 

For  otherwife  it  would  trip  up  the  jurifdi£lion  of  this  court,  if 
you  will  not  allow,  v/here  it  is  a  proper  matter  of  equity,  a  bill 
to  prevent  the  running  of  a  fine. 

But  if  this  was  not  quite  fo  ftrong,  the  other  objeftions  arc; 
and  if  I  was  to  fuft'cr  the  fine  to  be  a  bar,  it  is  allowing  the  de* 
fendant  to  (leal  away  the  eftate. 
No  exception  can  It  was  necefiary  to  fupport  this  plea,  to  have  fet  forth  a  full 
bctilcentoan  and  fufficicut  aiifwcr,  for  while  a  plea  is  depending,  no  cxcep- 
plea  is  depend-  ^^^"s  Can  bc  taken  to  an  anfwer,  but  the  plea  mult  firlt  be  rc- 
ing,  for  that  muft  moved  out  of  the  May,  and  that  was  the  very  reafonthe  plaintiff 
^"^  rV*^"'*'^'^*^  lay  by  till  the   i>lea  was  determined,  and  accounts   for  the  run* 

cue  uf  the  way.        .  rr  i      • 

nmg  of  10  much  time. 
Where  tenants        It  IS  very  probable  that  the   application    to  the   tenants  vras 
^' ffuBon'^onr*^  merely  with  a  view  to  the  fcheme  of  the  fine,  but  the   pofleflion 
provided  th"y'    g^vcu    by  them  to  the  defendant  was  not  abfolute,  but  undc* 
may  pay  their     tcrms  amounting  to  a  truft,  for  it  was  conditional,  provided  th^l 

I^rLTtiiufuit  '"'S^^  P^y  ^^^^  ^^"^  "^^^  ^  ^^^  perfon's  hands,  till  tli^  fuit  w^J 
Kdete'rmined,     determined. 

a  fine  levied  un- 

aer  fuch  a  pofleilion,  wiU  not  be  fuffered  to  fland. 

(O  P'tickeyf.  Tbojf^crrft^   1   Bro.  Cba,  (3)  Nezviur^b  v.   BicAerJafe,  I  Fff^ 

Rep.  289.  295.     Faukland  V.  Btrtie,   2   FerM,  34-* 

{i)  Story  V.  Lord  IHrnJ/or,  pofi,  630.       Allen  v.  Sayer^   2  Fern.  368. 

Win 


In  the  Time  of  Lord  Chancellor  Hardwikce.  39© 

lla  court  of  equity  fufFcr  a  fine,  levied  by  a  pcrpMi  who  has     BAicm  v. 
ch  a  poflellion,  to   ftand?  I  am   furc,  if  I  fliould,  a  fine,    P-'^'^chaid. 
is  faid  to  be  a  folcmn  aft,  and  an  end  to  all  con  trove  rfiSv^;,  ^hould  fuch  a 
ceafe  to  be  fo,  and  would  be  introductory  of  numerous  what^niid  to  bs 
;  even  at  law,  fines  will  be  fet   afide  for  fraud,  as  in  the  a  folcmn  a«, 
fa  tenant  for  years  (i),  and  this  is  a  much  ilrongcr  cafe,  ccntrov-'Jf.- *^* 
creforc  the  plea  mud  be  over-rukd.  would  ceaie  to 

be  lb,  and  intro- 
ductory of  numtiTus  rV'uds. 
£ven  at  law,  finta  will  be  fet  a/ide  for  fraud,  as  in  the  cafe  of  a  tenant  forbears* 

F^rmor's  czfe,  ^  Co.  yy.  a.     z  Fef.  481.      WhaUy  v.   Tancred,    1    Fint»    24 1 • 
ereton  v.  Gamul^  ante  24O'. 


Whitchurch  vcxiws  HiJe^  Atigvjl  £^y   1742(1).  [   39^    ] 

Cafe  260. 
HIS  was  a  bill  brought  founded  on  the  right  of  the  mayor.  The  plaintiff, 
commonalty,  i^c.   oi  )X\t  oXis  oi  London ^  for  fupplying  rhe  ^^'^'^^s^  fcveral 
^h  of   Southwnrk^  and  the   adjacent    places,  with    water  ;  "^^nci.,^  b-^ng  in 
f  virtue  of  feveralmean  aifignments,  the  plaintiil'is  now  in  puficfiionof  a 
ion  of  this  ri^rht,  exclufive  of  all  others  ;  and  prays  an  in-  f'S^t  originally 

•     /v     1         1    r        1  n       •      1  •         r  •  i  •         »n  the  city  of 

on  aganilt  tne  detendant,  to  rellrain  hmi  from  nicronchnig  Undon  t>t'  fup- 
ihis  riiiht,  by  raifing  enE;ines,  lijyine;  pipes,  and  brcakln;^  up  plyf»g  S.utb- 
ound^bfc.  and  to  have  it  cllabiiftTtd  in  this  court  afrainii '"•"*^'^^^*'^' 

'  t»  pnys  an  irijunc- 

lendanc  and  all  others.  tion  to  rcftrain 

the  defendant 
rroaching  on  this  right,  by  raifing  engines,  laying  pipes,  &c,  and  to  have  it  cfKiblifti.d  in  thij 
the  defendant  demurrfd  t.)  the  bill,  for  that  the  plainti ft" ought  firft  to  have  eftAblifhed  his  right 
Lorti  IJjrJtvicke  ollctvid  the  dLi.:::rr(rf  as  tee  cbanct  thtre  •vas  of  the  pialmiff^i  right  fulilng  ic 
ndallanVf  'was  ajirorg  u^if.tt  f.r  h  ^2). 

e  defendant  demurs,  and  for  caufe  of  demurrer  fliews  that 
aintilT  ought  firfl  10  have  cilablifhcd  his  right  at  law. 
RD    Chancell(>r, 

is  bill  is  brought  upon  an  exceeding  unfavourable  cafe,  for 
1  fomc  meafure  fetting  up  a  monopoly ;  and  fuch  a  kind 
ht  as  is  claimed  in  no  other  part  of  this  town,  neither  by 
ork-bui/djngs  company,  or  the  New-nver-hdidy  or  even  by 
ly  oi  Lcndon  ilfelf,  in  any  part  of  it ;  nor  can  any  pcrfoa 
ibc  to  break  up  ftreets  without  an  acl  of  parliament. 
IC  fupplying  the  borough  of  Sotith*wark  with  water  is  of 
confequenee  to  the  publick. 

w,  it  is  faid,  a  man  may  bring  a  bill,  if  he  lias  a  legal 
toeftabUfh  his  right,  without  firlt  trying  it  at  law,  as  in 
al  cafes  of  fiiheries  in  rivers,  i^c.  where  there  is  no  general 
iption. 

e  counfel  for  the  plaintilf  have  cited  cafes  of  tliis  kind,  and 
might  have  been  many  more  mentioned  ,  as  for  injlunce, 
cafes  of  new  invenrions  upon  the  adl:,  that  fixes  the  fole 
rtjrof  books  in  the  authors,  foi  it  is  under  a  common  gene- 

Reg.  Ub.  B,  1741.  fol.  321.  (2)  See  Lord  Tcynham  v.  He^hertj  poft. 

4S3«  aud  aoLcs 

nd 
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Whitch«j«ch  ral  riglu  upon  tlic  ftatutc,  folikewife  under  the  a£l  of  parliament 
V.  KiD£.      £^j.  y^ji^ij^g  lY^Q  f^ij,  property  in  prints  of  new  invention  •(  i  )• 

l^at  I  apprehend,  wlicn  ihefe  acis  we^c  firft  pafied^  die  court 
did  not  immediately  grant  an  injun£lion,  to  reilrain  all  other  per- 
funs  till  the  letters  patent  had  been  firft  cftabliflicd  at  law  (2). 
[  39^  1  ^'^^  ^"  ^^^  prefent  cafe,  it  would  run  to  a  prodigious  cxpcncc 

to  enter  into  a  long  examination,  arifmg  upoa  confcquential  aod 
collateral  matter,  when  probably  even  the  very  foundation  for  the 
plaintiff's  right  may  fail,  which  would  make  the  cxpenfive  pro- 
ceedings here  entirely  fruitlefs,  when  one  trial  at  law  may  poffi- 
bly  quiet  the  queftion. 
Wh«re  a  pcifon      As  to  the  objedtion  that  the  plaintiff  may  have  no  remedy  at 
^*^^*S!  ^^A^\  ^^'^'y  there  is  but  little  weight  in  it ;  for  if  he  has  a  folc  exdufirc 
is^in^in^'td^     ^^g'^^  no  doubt  but  he  has  a  remedy;  and  if  any  pcrfon  infringe 
«pon,ifa:iaaioix  that  right,  and  he  cannot  bring  a  common  a£lion  of  trefpafs,  he 
of  trcip-ii^  will   inayhavean  aftion    of  the  cafe,  for  the  law  will  not  permit  a 

not  I/f,  he  nay         J       .      .  .111  1  * 

have  an  attion  of  man  who.lias  a  right  to  be  without  a  remedy. 

tne  cafe,  for  ihe 

law  wiU  not  permit  k  man  wko  bai  aright,  to  be  without  a  remcdj. 

As  this  is  a  cafe  of  great  confequence  to  the  publick,  I  wodd 
allow  tlic  demurrer,  even  if  there  were  no  other  reafen ;  but  the 
rifquq  the  parties  may  run,  in  going  into  a  very  large  expencc, 
and  long  examination  here,  to  no  purpofc,  and  the  chance  ihcie 
is  of  the  pLiiiiii.'i  's  right  falling  to  the  ground  at  law,  is  a  urj 
ftrong  rc.ilbn  for  It. 

The  c.\fcs  cited  for  the  plaintiff  were  Bu/Ij  verfus  Wejlem^ 
Prec.  in  Chan.  530.  jT/v  Duke  cf  Dorfet  verfus  Serjeant  Giriltr^ 
id,  53  T,  and  the  Mcipy  of  York  verfus  Sir  Lionel  PUkingtoriy  Uaj 
5,    1707.      Sec  I  T.' Afhir.s  282. 

Fur  the  defendant,  in  fupport  of  the  demurrer,  were  cited,  the 
cafe«3  of  P<7Tt'/£/ verfus  i7'-7V.<,  i  Fern.  308.  Reynolds  YCitus  Hiaif 
J^^^y  Si    '7*9>  in  the  Exchequer* 

(t)  See  Afi^n.  i  />/  ^76.  Brll  v.  Hill  v.  Univerfity  of  Oxford,  i  Vem,in^ 
Jf'alkn\  I  Bff>.  Cba.  Rif,  45  I .  CarnAn  Jnon,  2  Fef,  414.  Blancbard  V.  0* 
V.  BcTsvkst  2  /?/o.  Cha,  R'p.  80  fjji.  485. 

(2)  See  ^hott,  1  Fcfi,   izo.      Eafi  In- 
dia  Cemfany  y.   ^aii^^js,     1    Fira,    12?. 

Cafe  161.  Chauncey  ycxCixa  Tahourden^  '^^g'ift  Ay   I74^» 

frinr»"ii'f.r    np  HE  bill  was  brought  by  the  plaintiff,  executor  of  a  Willi 
,^^'    tha  <i*ifcov<rry        X      for  a  difcovciy  of  the  defendant's  marriage. 

V^/*    *^''*  marriage,  wht  demurs,  for  that  If  ihc  was  to  difcoTcr  what  is  afkcd,  it  would  ba  a  forfeiture  of  b^ 
^     C     UjpiCY  of  isoo/.  as  it  is  ^iven  conditionally,  if  Ibc  marries  wiih  the  confent  of  the  truftees  under  tJJ 
/?^         will.     L'jtL  ilardiutckt  all<Aucd  tit  ih.Murnr,  fixjhc  cannot  strfwcr  to  the  marriage  Vfithont  Jb€wif£  ^^ 
^,*--      Jmitu  time  ii  icas  aga'injl  ccn/ant, 

y/^^vr-.r//  The  defendant  demurs,  bccaufe  if  flie  was  to  difcovcr  what  }" 

required  of  her,  it  wo u4d  be  a  forfeiture  of  her  legacy,  which '^ 
nolefsthnn  1500/.  foric  is  given  her  conditionally,  proviiW"'^ 
marries  with  th«  confent  of  the  truitees  under  the  will. 

2  1*^ 


in  the  Time  of  Lord  Chancellor  Hardt? icKE.  39 j 

TTie  counfel  for  th^  plaintiff  mfifted,  that  the  defendant  ought  CiiATiiictT  t, 
3difcover,  and  compared  it  to  a  cafe  before  Lord  Chancellor  "^^^orRDij*, 
^alhotf  wlierc  a  hufband  gave  an  cftate  to  his  wile  by  his  will,  Ahurbandhy 
rhilft  {he  continued  a  widow,  with  a  limitation  over  to  the  plaintiff  ^'^^  ^'^*^^".. 
Q  the  caufej  in  caie  of  her  lecond  marriage.  whiift  Oiecutjj- 

nued  a  v/'niaw^ 
ritfa  a  UmitatioD  over  to  smother*  in  cafe  of  her  fecond  mtrrlge  ;  the  rexnainder-ann  btoughc  a  bill  ibr 
diicoTcry  of  the  fecond  tnarriagr*  and  ihe  demurred)  as  lM!>jt'ding  her  to  .1  fortVicure.     Lord  TaiLm 
ver-nltJ  ttg  dtmumry  as  it  was  not  a  cgnditm^  but  a  limitaticn  wtr  of  an  efiate^  attd  tbirtfor^  iculd  90 
nftrif  ht  cMtd  a  forfeiturt. 

The  remainder-man  brought  a  bill  againft  the  widow,  for  a 
ifcovery  of  her  fecond  marriage  ;  fhc  demurred,  as  it  fubjcclc4 
icr  to  a  forfeiture ;  but  he  over-ruled  the  demurrer. 

Lord  Chanchlj.oh, 

In  the  (irft  place,  thia  is  a  har(h  demand  in  a  court  of  equity,  On  al>ni  tofet 
or  it  mud  be  admitted,  that  if  a  perfon  incurs  a  forfeiture  by  dif-  a^ ^^  ^  ^f-'^;o«« 
x)vermg,  he  may  demur.  f-ndam  may  d^^ 

rnvr  to  the  dif- 
orery  of  what  intereft  he  agreed  to  take,  for  that  he  cannot  (et  this  forth,  without  difcloiin^  the  vexy 
atereil  he  hai  taken. 

I  have  known  a  bill  brought  here,  and  in  the  court  of  Exche- 
|Hcr,  for  difcovery  of  wade,  and  the  demurrer  allowed  in  both 
•ourts,  becaufe  the  plaintiff  had  not  waived  the  penalty. 

In  the  cafe  mentioned  by  Mr.  Clark  of  an  ufurious  contraft, 
t  was  a  bill  only  to  perpetuate  teftimony,  and  did  not  feck  to 
lifcovcr  from  the  defendant  upon  oath,  whether  the  contraft  was 
sfurious. 

The  legacy  is  given  here  at  the  age  of  21,  or  day  of  marriage, 
tiththe  confent  of  fuch  and  fuch  peifons,  but  if  ftic  marries 
■without  the  confent  of  thofe  perfons,  it  is  given  over. 

Therefore  this  would  tend  to  make  her  forfeit  the  legacy,  if 
Ihc  is  to  fet  forth  whether  fhe  was  married  before  2 1 . 

But  in  the  cafe  before  Lord  Talbot  it  was  a  limitation  over  of 
tn  cftate,  and  not  a  condition,  and  therefore  could  not  properly 
be  called  a  forfeiture  (1). 

I  would  put  this  cafe,  fuppofe  a  man  (hould  bring  a  bill  to  fct 
ifidc  an  ufurious  contraft ;  and,  in  the  interrogatory  part,  ihould 
A  the  defendant  what  intereft  he  agreed  to  take  5  how  can  he 
fet  forth  what  intereft  he  agreed  to  take,  without  difcovering  at 
defame  time  the  very  intereft  he  has  taken  (2)? 

So,  here  when  the  bill  alks  her  to  difcover  whether  flie  is  not 
tt^trried,  how  can  fhe  anfwer  that,  wiiliout  fl^.ewing  at  the  fame 
^mc  it  was  a  marriage  againft  the  confent  of  the  truftces,  nnd 
l^ythat  means  fubjccl  herfclf  to  a  forfeiture  j  therefore  the  de- 
"iurrcrmuft  be  allowed  (3). 

(l)  So  Lueas  v,   Evans,  pofl.  3  vol.  (3)  V/'roiteJly  v.  EencUJh,  S  P.  f^.  23^. 

^  Cbamicey  v.  FenbouUt,  2  f^ej\  265.  Cbauncey  v.  FtrthQuUt,  2  ^</.  265,  See 
f^tra-Momiins  v.  Monnins^  2  Cha.  Rep,  Fane  v.  AtUe,  i  Eq^  /Vj.  77'  p^-  «  ;. 
te.  Lord  U/ihtd^s  V.  Stt\>^landy    1  /y.  36.  ' 

(1)  Awm  2  £f .  y^b.  70.  pL  7.  Earl 
f^^  y.  GreiJi,  ante  1  vol.  450.  Hur* 
#i  ?•  SmlhotCi  mue  I  vol.  539, 


2^^  CASES  Argued  and  Detennmed 


Cafe  262.  D'wcley  verfus  Dlneley,  Augvjl  4,  1742- 

A  demurrer  will  'Tp  HE  bill  was  brought  to  cftablifh  the  will  of  S\t  Johi 
lie  to  a  bill  J[      nelcy^  and  feeks  a  difcovery  of  the  defendant,  whcthe 

coref  wh-thcr    has  any  fon  now  living  by  the  late  Sir  John  Dinelej, 

diere  is  fuch  a 

pei(bn>  or  where  he  is>  in  order  only  to  make  him  a  party. 

Tlie  defendant  demurred  ( i ),  for  that  (he  was  a  compctem 
nefs  for  him  to  examine  at  law. 

Lord  Chancellor, 

You  cannot  bring  a  bill  here  to  difcover,  whether  there  is 
a  pevfcn,  or  where  he  is,  in  order  only  to  make  him  a  part] 
fuit  in  tills  court,  and  therefore  the  demurrer  muil  be  allowi 

(l)  "  For  that  the  defendant,  for  any  •*  the  difcovery  is  fought  by  the 

**  thing  that  appears  to  the  contrary  by  Demurrer  allowed.     Pes:-  ^'^'-  ^' 

•*  the  bill,    was  a  competent  witnefs,  fol.  540.     Sec  IVycb  v.  Meal,  3  . 

•*  and  ought  to  be  examined  as  fuch,  311.  note  (I.)  Plummcr  v.  iV%, 

*'  touching  the  feveral  matters,  of  which  426. 

Cafe  263.  Lijfet  \tx{MS  Reave^  Augujl  ^^   '742. 

A  bill  brou  ht  A  ^^  ^^^  brought  by  fomc  Leghorn  merchants  agair 
by  a  principal,  ^^^  defendant  to  difcover  what  quantity  of  ftraw  hs 
to  difcover  what  bought  of  Sedgewick  and  Bertmrdy  the  plaintiff's  agents,  am 
fendant  bou  ht  "^"ch  money  remains  Unpaid,  that  it  may  be  paid  to  thei 
ofhisafent;  he  fcfir  thcir  agents  fliould  be  infolvent. 

demorred,  fur 

that  he  is  not  obliged  to  fet  out  what  gain  he  has  made  by  the  retail  \  the  demurrer  over-ruled. 

The  defendant  demurred  to  the  difcovery,  for  that  he 
not  to  be  obliged  to  fet  out  what  gain  he  has  made  by  tht 
of  them. 

Lord  Chancellor, 

Where  a  principal  tranfmits  goods  to  an  agent  or  faclor, 
fure  he  may  maintain  an  adlion  againil  the  perfon  who  t 
tliatfa£lor,  for  what  remains  due  to  his  fatlor  (i). 

^n  the  cafe  of  transferring  (locks,  it  is  very  often  dc 
brokers  without  the  principal's  being  fo  much  as  mentioned 
yet  he  may  maintain  an  adlion  againft  tlie  perfon  to  wh< 
flock  was  transferred. 

Lcrd  Hardwicke  therefore  held  tlic  demurrer  in  this  ca£ 
infufHcient,  and  ordered  it  to  be  over-ruled. 

(l)  Contra  vAicrc  goods  are  fold  at  the  factor's  own  rifquc.     Scrlmjbire  v.  A 
2  Stra.  1182.     f^idi  1  Term  Ref,  115, 


in  the  Time  of  Lord  Chancellor  HARD\ncES.  ^9$ 


Lacon  verfus  Lacoriy  Augtijl  6,  I742t  Cafe  264. 

rHE  plaintiff's  tedator,  as  was  infifled  by  the  killi  was  Though  an  ori- 
employed  by  Sir  Edward  Ldghton  in  his  life-time  as  his  6*"*^  *>*=  J'^«^  ^ 
omcy,  and  by  Lady  -L«^A/5/i  his  executrix  fi nee,  and  fecks  a  haTlew!  no  pr^ 
covery,  whether  tliere  are  not  now  in  her  hands  bills  of  fees  cceding  upon  it 
ivered  by  the  plaintiff's  father  as  an  attorney,  both  to  Sir  ^^r  fix  ycdrs,Mt 
hnLeighton  and  herfelf,  and  whether  one  of  them  did  not  pro-  the  rtawtc  of  Li- 
fe to  pay,  and  whether  an  original  was  not  filed  againd  her  miutions  from 
the  debt.  '"^^^"«- 

fhc  defendant  pleaded  the  ftatute  of  limitations,  that  noaflion/^^^^^^  ^  ^^^^ 
•  accrued  within  fix  years  before  the   filing  of  tliisbill,  nor  liasj    >^  ^ '^(:7'y^ y^>/c 
within  that  time  made  an^  promife  to  pay,  neither  docs  flic        ^    ^^>/v^ 
3w  there  is  any  original  filed,  but  believes  it  to  be   a  mere  "^^    ^ 

'ion(i). 

Mafier  of  the  Rolls ^  William  ForUjcucy  Efq;  The  pica  mufl  be 
)wed,  becaufe  the  affidavit  of  the  originars  being  filed,  is  fet 
in  general  terms  without  mentioning  in  what  court ;  and 
)n  the  former  hearing  Lord  Chancellor  was  of  the  fame  opinion; 
I  faid  befides,  that  fuppofing  an  original  was  filed  at  law,  if 
re  has  been  no  proceeding  upon  it  for  fix  years,  it  will  not 
vent  the  ftatute  from  runnin;x  on  the  demand.  ' 


•o 


i)  This  circQmftance  of  feeking  a     filed,  does  not  appear  in  the  Rej?iriet*f 
ovcry  whether  an  original  was  not     book.     Reg.  Lib.  B^  1741.  fol.  486. 

Lingood  vcrtus  Croucher^  Augujl  d^  1742.  CafeiS^^^^ 

"^H  E  plaintiff  and  Mr.  Bade  had  been  partners  in  trade,  but  S.  C.  poft.  soi. 
.     upon   the  diiTolution  of   the   p.irtncrihlp,    feme  difputes  ^^7*-*  ^^- P*'- 

,  ^  ,  p  .  ^ .     y  r         r  .•  •      ^»^s  have  agreed 

mg  between  them,  a  fuit  was  carried  on  lor   lomc    time  m  to  mike  the  fub-* 
ity ;  but  apropofal  being  made  to  refer  all  matters  in  eontro-  miflion  to  an 
Fy,  it  was  agreed  to,  and  the  fubmiifion  was  made  an  order  of  ^^^'^^^^  ar!d  tota 
court ;  one  condition  in  it  was,  that  the  parties  fliould  be  rerftiained  from 
rained  from  bringing  a  bill  in  equity  agaiiift  the   arbitrators  :  bringing  a  bin 
r  awarded  9150/.    to  be  due  to  Mr.  hade  on  the  balance  of  IjbhSCnot- 
mnts ;  upon   which  Mr.  Lingood  brought  a  bill  againft  the  witliftdnding  the 
trators,  Croucher  bcin?  one,  char2;in^    corruption  and   par- ^^-^'^"*'*y  *>*^. 

,  .  ,  P  r       .-       '      1  »  .     dcicclivc  in  point 

ty,  and  praying  that  they  may  fet  tortn  the  general  accounts  ^fiaw,  may 
ireen  the  plaintiff  and  the    dcfendunt  Eade   relating  to  ihc  f^--^  i'^  i"  ^^ 
nerfiiip.  to  a  bin  her.. 

o  fo  much  and  fuch  part  of  the  bill  as  feeks  a  general  ac-  y4^' /jc^  ^ 
It,  fa'r.  the  defendants  rcfufed  to  dUcover,  and  pleaded  the  /^^^i^/^t^^Jt 
rd  in  bar.  ^^^^s^ 

he  bill  further  prayed  a  difcm^ery  from  what  account  or  ac-        ^-A^j^^m^ .  /tr 
Its  of  the  parties  they  founded  their  award.  ^yc/\yy       ^    • 

9  this  part  they   likewife   refufwd  to  dlfcover,  and  pleaded        5^^.«*^^^ 
iward  itfelf  in  bar.  /^_,^^^^^>^i*^*^^ 

IrOR*  -^^*T^ 


39<?  CASES  Argue  J  and  Determined 

LiNoo-Dv.        Lord  Chancellor, 

Croucheb.  There  arc  many  inftances  in  this  court,  where  arbitraton  to  a 
Arbitrators  may  \y\\\  charging  corruption  and  partiality,  may  plead  the  award  m 
fn^artrabiir  ^^^  ^^  ^^^  difcoYcry ;  but  then  it  is  incumbent  upon  them  to 
chju^girc  partia-  fiipport  ihcir  plea,  by  {hewing  themfelves  incorrupt  and  impartial, 
rity,  b>it  they  ^^  ocherwifc  the  court  will  give  a  party  a  remedy  by  maldng 
th  ir  plea  by       arbitrators  pay  colts. 

fhrwinij  thew- 

feives  iroparcijl,  or  the  court  will  give  a  party  a  remedy,  by  making  them  pay  cofts. 

I  remember  an  inftance  of  this  fort  in  a  famous  cafe  of  Join 
IVard  ( I ),  who  being  a  party  in  a  caufe  where  one  John  Warrut 
was  an  arbitrator,  upon  WanPs  coming  into  the  ro«m  he  faid, 
I  John  learner  will  make  you  John  IVard  pay  cofts. 

/Frtr^  complained  to  the  court  of  this  partial  behaviour  in  the 
arbitrators ;  and  the  court  inverted  JVarner^s  threats,  for  they 
made  him  pay  John  Ward  coils. 

The  great  doubt  witii  me  is,  as  this  award  feems  to  be  execu- 
tory and  not  final,  whether  it  is  a  good  award  at  law  5  and  if  it  is 
not  good  at  law,  then  how  can  the   arbitrators  plead  it  in  bar  to 
the  difcovcry  prayed  by  the  bill  ? 
Whereafubmif-      Wlien  the  parties  have  fubmitted  to  make  the  fubmifTion  to  the 
don  to  an  award  award  a  rulc  of  court,  it  is  a  contempt  of  this  court  to  difpute  the 
rofc^of  co^rt^i^  order,  unlefs  they  can  fliew  partiality,  corruption  or  mi fbehaviour 
is  a  contempt  oi  in  the  arbitrators  ;  and  this  will  depend  upon  the  denial  of  tliefe 
thitcourtiodif-  f^fts  in  i\^c\v  aiil'wer ',  and  if  they  do  that  fufliciently,  tlie  plea 
Sr.Ufs  thc>^  «n  ou^ht  to  be  allowcil ;  but  ftill,  if  upon  the  hearing  of  the  caufe  the 
ihcw  partiality,  evidcncc  flio'iild  bc  (Irong  enough  to  convince  the  court  that  the 
crtmipcum  or     arbitratorr.  have  been  ijuilty  of  corruption,  partiality  or  mifbcha- 

miibchavjour  m     .  .        -n     -•    1       n  1         1  \         c        t  r 

dis  arbitrator,  viour,  it  Will  cltcctuaily  open  the  plea:  there  tore  1  am  or  opinion 
notwitliliaiuihi  j;  nny  defect  in  the  award  in  point  of  law,  yet  up- 
on the  paiiies  :j;.;rteirig  to  make  the  fubmiflion  a  rule  of  court,  and 
one  coiidiiion  in  it  being  to  he  reltrained  from  bringing  a  bill  in 
equity  ii^-iinll  tlic  arbitrators,  the  plea  of  the  award  by  them" 
ou^ht  to  be  allowcci. 

In  the  cafe  of  Mr.  Robins^  the  counfel,  who  was  appointed  an 
arbitrator  by  this  court,  accepted  of  it  upon  a  provifo  that  the 
parties  would  enter  into  a  rule  not  to  bring  a  bill  in  equity^ 
wi\icli  wi4S  done  accordingly ;  notwithftanding  this,  the  partj 
a«4ain;»:  vvJiom  the  award  was  made  brought  a  bill  agaiuft  the 
aibitrat  T,  and  chargcrd  corruption  and  partiality  ;  upon  which 
Mr.  RJ'Jns  moved  l-.ord  Chancellor  King  that  he  might  be  ftruck 
out  from  being  a  party  to  the  caufe  :  his  Lordfhip  granted  the 
motion,  and  faid  it  would  be  a  very  great  hardfliip  upon  arbitra- 
tors if  they  Ihould  be  harrafl'ed  with  fuits,  when  they  undertake 
C  397  ]  ^^*^'^  "^^  employment  without  any  gratification  ;  and  that  aUow- 
ing  they  arc  li:iblc  to  fuch  a  bill,  would  efFe£luaIly  difccuragc  pcr- 
fons  of  woriii  from  accepting  of  being  arbitrators  }  and  therefore 
he  ilruck  him  out  from  being  a  party. 


(i)  2  /V^  3 16.  S.  C.     Fidt  Kamt'Jbirc  v.  Youngs  aiUe  155.  aod  1 

Sa 


in  the  Time  of  Lord  Chancellor  Hardwicke.  397 

)in  the  cafe  of  the  Erijl-Ltdia  company,  where  they  agreed    Ltncood  v. 
avethc  penalty,  but   infilled    upon  it  afterwards;  the  bill    ^'*®*^^»*** 
difmifledasagainft  the  perfon  who  was  liable  to  the  penalty* 
the  Eiifi- India  Company  \,  Sandys^   1  Vern.  127. 

Fitzgerald  ytrfus  Burk,  Augtijl  7,  1742*  Cafe  266. 

DRD  Chancellor, 

lave   not  known  a  plea  drawn  up  in   this  manner ;  it  is  a  Dsnylng  notice 

►lea  of  a  mortgage  for  valuable  confideration   without  any  «/ the  plaintiff *• 

r  1        1  •     .  ««r      •  1  f  •      1  t"le>  at  the  time 

c  or  the  plaintiff  s  nght,  and  not  m  the  common  manner  of  :he  cxccutioa 

2ading,  for  he  begins  with  deducing   the  whole  title  from  ctthci^ed,  or 
Aylmore  and  his  wife  through  the  fcveral  deraignmcnts  to  ^onlTdTratiLi^^ 

'lx«  naoney,  is;  not 

fufficicnt;  you 
muft  fwear  you  had  no  notice  tt  or  before  tbs  execution  (i)» 

te  plaintiff  claims  as  heir  at  law ;  the  defendant's  manner 
earing  he  had  no  notice  is  too  reftrained,  for  he  does  not 
at  or  before  the  execution  that  he  had  no  notice,  but  cauti- 
at  the  time  of  the  execution  ^  or  at  the  time  he  paid  the  cofftdera'* 
\oney  he  f  wears  he  had  no  notice.     The  plea  was  allowed. 

Vide  Mocte  V.  Maybiysj,  1  Cha.  Ca,      Hardingham    T.    NickoUs^    poftm    3    vol* 
Slory  V.  Lord  Windfar^   poftk    631*      304, 


Burk  rerfus  Brown,  Augttjl  7,  174^.  Cafe  2^7. 

RD  Chancellor, 

HERE  arc  fcveral  points  here  that  rarely  come  befcire  a  in  the  plea  of  an 

court  of  equity,  but  when  they  do,  I  mulk  judge  of  them  ^^jg"  W"*  cTf!a 

y,  as  in  a  court  of  law,  w«  an'ii?",  or 

btherwife  it  is  no  \U4 

t  of  the  plaintiff's  demands  relates  td  the  teal  cftate  of  the 

IF's  wife's  father,  devifed  by  him  to  the  mothtr. 

account  is  fought  by  the  bill  of  this  eilate. 

»lea  put  in  of  a  conveyance  to  the  defendant  by  the  mother, 

fo  a  plea  of  all  alien ;  now,  it  muft  depend  merely  upon 

ability  from  the  mother^s  being  an  alien,  for  the  defendant 

t   made  but  the  other  part  of  the  conveyance  tohimfclfj 

I   if  a  voluntary  fettlement  had  been  (hewn  from  the  mo^ 

notwithdanding  her  being  an  alien,  I  (hould  have  thought 

r  to  the  plaintitF's  demand  ;  but  nothing  is  more  frequent,      [  jrtg   1 

>r  parties  to  defert  the  ftrongell  part  of  the  cafe,  and  endea- 

d  cover  it  with  d  weaker. 

:n  it   muft  depend  Cngly  upon   the  plea  of  her  being  an 

and  confequently  incapable  of  tranfmitting  any  defccnt  of 

MX»d%  to  her  daughter* 

» II.  B  b  At 
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But  jc  V.  As  to  the  fhewing  the  want  of  civil  blood,  I  muft  lay  this  out 

«owN^       of  the  cafe, .  becaufe  the  defendant  has  not  averred  in  his  pica  that 
Ihe  was  an  alien. 

Then  it  re  its  fingly  upon  the  plea  of  inquifition  on  behalf  of 
the  crown,  by  which  it  is  found  flic  was  born  at  Rotterdam. 

Now,  as  to  that,  to  be  fure  it  is  an  unfavourable  plea ;  for  it 
is  a  very  extraordinary  tiling,  that  tlie  defendant  fhould  have 
fought  out  for  a  difability  in  his  wife,  and  procured  an  inquifition 
from  the  crown,  if  it  had  not  been  originally  with  a  view  of 
getting  a  grant  of  it  to  himfelf. 

I  muft  take  it  as  llri£lly  as  if  he  had  pleaded  to  an  aftion  at 
law,  and  will  make.no  prefumption  in  favour  of  fuqh  a  plea. 

It  fets  out  pretty  oddly,  for  tlic  words  are,  **  by  means  of  the 

**  dcvife,  this  defendant,  in  the  right  of  his  wife,  became  fcifcd 

<«  of  all  the  real  eftate." 

Art  alien  ipay         ^"  ^XKtn^  to  be  fure,  is  capable  of  taking  by  purchafc  •,  bat  by 

take  by  pur-     that  is  nKant  a  conveyance  at  common  law,  or  any  other  kindof 

chafe,  but  then  pyrchafe,  but  then  it  is  for  the  benefit  of  the  crovra  (i). 

itii  tor  the  bene-  *  '  •*  \    / 

fit  of  the  crown.  r        >    n  f  .... 

There  is  no  in-  I  know  of  no  mftance  where  a  woman  alien  is  in  poflelTionof 
ttancr  where  it  an  cftatc,  but  that  it  muft  be  for  the  benefit  of  the  crown  ;  and 
has  been  heid,^  j  j^  ^^^  rcmcmber  it  has  ever  been  held,  that  the  hufband,  by 
xnarrjing'^  an    ^  marrying  her,  can  be  faid  to  be  fcifed  of  this  ellate. 

ftlien  woman,  is 

feifed  of  the  dilate  pUrchafed  by  her. 

In  cafes  of  forfeiture  to  the  crown,  an  efchcator  is  a  known 
officer,  and  commiflions  of  this  kind  fhould  be  either  directed  to 
him,  or  to  a  number  of  commiffioners,  of  which  there  mufl  be  a 
quorum^ 

But  here  the  dire£lion  is  to  the  advocate  general,  and  the 
Cuftom  of  directing  to  him  at  Jamaica  is  not  fct  forth  \  and  be- 
fides,  Jamaica  is  divided  into  different  diftriSs,  and  it  is  not 
fhewn  here,  that  the  commiifion  was  directed  to  the  particular 
diltfi£l  where  the  lands  lay,  and  therefore  as  irregular  as  if  di^^ 
crown  (hould  direft  a  commiffion  to  commiffioners  in  London^  ta 
r  3PP  ]  try  whether  lands  lying  in  Kent  or  EJfex  are  in  the  hands  of  aft; 
alien. 

The  commiffion  finds,  indeed,  that  fhc  is  an  alien,  but  com- 
mifhons  of  this  kind  are  diilinguiihed  from  commiffionsof  at^ 
tainder,  for  that  is  only  for  the  fake  of  informing  the  crown; 
but  a  commiffion  to  inquire  whether  the  perfoft  is  an  alien,  is  to 
intitle,  but  no  body  is  bound  by  it,  for  a  man  may  travcrfc  it  lA 
the  proper  court  of  law,  and  is  returnable  in  the  Exchequeti 
where  the  party  againft  whom  it  is  found  may  difpute  the  juftneft' 
or  validity  of  it :  but  as  the  defendant  has  not  averred,  whcthet 
the  mother  was  an  alien  or  not,  it  is  (till  open  to  be  controverted 
by  the  daughter,  and  therefore  as  to  that  part  of  the  plea,  it  k^ 
no  l)ar. 

The  defendant's  plea  as  to  the  perfonal  eftate  is  a  ftated  ac^ 
countj  and  a  convif^ion  of  manflaughter. 

(j)  Har.  Cc,  Litt.  2.  0.  b.  notes  I.  2« 
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A  man  who  pleads  a  dated  account,  muft  fhew  it  was  in  Bmic  v. 
)jrriting,  and  likewife  the  balance  in  writing,  or  at  lead  fct  forth  f'^'^^^'ft 
irhatthe  balance  was,  neither  of  which  is  done  in  this  cafe  (i).    accoJnUs^bi^* 

unicls  i:  fliews 
the  account  was  in  writing,  and  what  the  balance  was. 

As  to  the  plea  of  convJfVion,  there  is  no  colour  to  fay,  that  i.i  a  pica  of  con- 
his  (hall  ftand  as  a  plea;  for  I  cannot  take  things  of  tliis  kind  to  v.diionfoi capital 
I  common  imcnt,  but  muft  judge  with  equal  ftriftnefs,  as  if  it  *^^^*''*^^' 1^.'^ 

,  »  J      O  1  '  court  muft  judge 

vas  a  plea  at  common  law.  withcouaiftrid?- 

nefs  as  if  it  was  a  plea  at  conimon  Uw. 

The  defendant  in  his  plea,  fays,  that   in  OEloher  1728,  in  Saying  that -A 
"idlowayi  A.  gave  a  mortal  wound  to  B.  of  whicli  he  languiflied  8^^*^  ^  ir.ortal 
nd  died,  but  does  not  fay  in  what  part  B.  received  the  wound ;  ^hkh  he  died, 
bat  it  was  tried  at  the  aflizes  at  Galloway ^  but  does  not  fay  the  without  mcn- 
crfons  who  tried  it  had  a  commiffion  of  gaol-delivery,  or  that  ^""'"f  »"  V***J 

.    rt  •  r  «  •  ^  ^  P^^'^f  ^'  received 

ley  were  jultices  of  oyer  and  terminer.  the  wound,  it 

bad. 
So  Ciying  that  A,  ^as  tried  at  Galloway  aflizes,  without  faying  the  peribns  who  tried  him  had  a  com* 
iffion  of  gaol  delivery,  is  alfo  bad. 

Now  this  is  not  fufficient,  for  in  a  plea  you  ought  to  fet  forth 
e  jurifdi£tion,  and  that  they  had  a  right  to  try  it,  or  it  will  not 
:  ftrong  enough  to  forfeit  pcrfonal  eftate. 

As  to  the  plea  of  not  making  the  Attorney   General  a  party,  Aninqulfitionof 
ere  can  be  nothing  in  it,  for  the  reafon  I  faid  before,  becaufe  "'"^it"  "  Ti^ 

.#-.  <••••  1  '    n  It  .-.,***  iniorm,  and 

i  inquiiition  of  attainder  is  only  to  inform,  and  does  not  intitle  does  not  indtie 
e  crown  to  any  right.  thr  crown  to  any 

All  the  pleas  muft  be  over-ruled.  "*  ^* 

)  As  to  pleas  of  fbted  accounts^  fee  ante  i  vol.  i.     Daw/on  v.  Daw/on^  note  i. 

Jones  verfus  Coxeter^  Augujl  12,  1742  (i).  Cafe  268. 

[  400  ] 
LoKD  Chancellor, 

rH  E  giving  of  cofts  in  equity  is  intirely  difcretionary  (2),  Cofts  in  equity 
and  is  not  at  all  conformable  to  the  rule  at  law,  and  in  this  o'lJai^.'^and  gi^vcn 
mit  they  give  cofts  to  the  time  of  the  decree.  to  the' time  of 

the  decree;  at 
law  unwa  dirtSlwfiat  dammrum^  and  wait  till  the  hnal  judgmeaC 

Bat  at  law  unUa  direBio  fiat  damnorunty  and  therefore  they  do 
9t  firom  time  to  time  diredt  cofts,  but  wait  till  there  is  a  final 

'Sore  is  a  fuggeftion  to  the  court,  that  the  poverty  of  the  vvTiere  the  po« 
^tbm  will  not  allow  her  to  carry  on  the  caufc,  unlefs  the  court  verty  of  the 
iBdiiea  the  defendant  to  pay  fometliing  to  the  plaintiff  in  the  ^^7^1"^ 

^m  DinCft  carry  on  the 

caule.  Lord 
JEbrrfmrlr  ordered  the  cofts  to  he  taxed,  and  paid  to  her,  to  empower  her  to  go  on  witli  the  fulc 

(l)  X^.  Lit.  A.  1741.  fol.  781.  (2)  I  £^.  Ah.  125.  note  («)  ^Ji.  552. 

it,  -  B  b  2  Thcr«forC| 
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Jon  El  ▼.  Therefore,  according  to  the  prayer  of  the  petition,  fct  the 

oxjiTii.  Maftjjr  tax  the  colls  decreed  to  be  paid  by  the  ilcfendant  to  the 
plaintiff,  and  when  it  is  fo  taxed,  let  them  be  paid  to  her,  to 
empower  her  to  go  on  with  the  caufe* 

Cafe  269.    The  Qyaritahle  Corporation .  vct(\is  Sir  Robert  Si 

Lord  Chancellor, 
The  bill  was       T^  ^  ^  ^"^^  of  the  plaintiff's  bill  is  to  be  relieved  agamftthc 
brought  io  be         £      defendants,  who   arc    fifty  in  number,  and  were  cither 
^HtLnlm^^  committee-men,  or  in  other  oifices,  and  to  have  a  falisfadion&r 
committee-men,  a  breach  of  truft,  fraud,  and  mifnranagemcnt. 

or    in  other 

offices,  ani  to  ^^^  ^  fatisfa^ion  for  a  breach  of  truft,  fraud,  and  mifmanagement. 

^^f<o  c  ^^>^^^^-f  .    rpj^g  corporation  took  its  rife  from  a  charter  of  the  crown. 
\A-^.  //.  //^-O-'^^'  The  (lock  by  the  charter  is  not  to  be  Icfs  than  20,000/,  att 
/yT  y     '      J^.'y  ^'^^1  ^^  more  than  30,000  /• 

y^y  ^f*  '^  ^   f^  Several  powers  were  granted  for  carrying  on  the  affairs  of  die 
^'^^'^y   '^^'  ^''  corporation,  and  feven  pcrfons  appointed  under  the  name  of  coof 

-     '^       '  niiittee-men. 

^  ^.^j^^gyt-^/^'       The  manner  of  lending  upon  pledges,  (^c.  the  charter  inft 
^^j^^^  J^//.         tutcs  feveral  kinds  of  officers,  particularly  one,  called  the  Ware 

houfe -keeper. 

r  401  j         I^  reitrains  the  company  from   banking,  unlefs  with 
(:--2>  '       ^    payable  on  demand^   and  confined  within  the  amount  of  1 

^^Z^j:J_^'  Thefe  are  the  material  powers. 

/      ^     .      '  >v  /^Xhe  intention  of  it  is  extremely  plain,  to  aflift  poor  perfoH 
^  .,       y        with  fums  of  money  byway  ot  loan,  to  prevent  their  failing  11 
^j:'f^^^y.>^^'j''^^^  tlie  hands  of  pawnbrokers,  Wf. 
;5:   X^   ^yr--  J^^'    '"  '7^4*  %  ^^  King's  fign  manual  the  ftock  was  enlarged 

.__ .     100,000/.  in  1728,  to  300,000/.  and  in  1730,  to  600,000/. 

^  y^^-/^'        ^   cannot  help  obfcrving,  as  I  go.  along,  that  this  deviatiol 
<>«v/77r^   ^    /^    f^Q^  tjje  original  fund,  was  a  handle  for  all  the  mifchicfs  •**" 
^^<^  ^^'^/y      happened  afterwards. 

^  One  key  of  the  warehoufe   was  to  be  in  the  cuftody  of 

fcW^^V^'  V'^-^'^ ''^''-   luarehoufe-heepery  another  in  the  cnjljier^s  p'-JftJJionj  and  a  third 
;</>V^;:^  pf/^rj^^    the  book'keeptr^Sy  that  each  might  be  a  check  upon  the  others. 

There  was  another  officer,  called  ihefurveycr  of  the  v;areh9tfii 
whofe  bufinefs  it  was  to  examine  all  the  pledges  taken  in  by  tk 
nvarehoufe-keeper* 

If  there  was  any  defed  of  the  goods  in  value,  the  fvmrehtfi 
keeper  was  to  make  it  good  out  of  his  own  cftate. 

It  has  happened  that   the  moil  important  of  thefe  rules 
broke  through  by  the  court  of  committee. 

The  cafhier  was  ordered  to  deliver  over  the  key  of  the 
houfe  to  the  accornptant. 

In  1726,  John  Thompfon  was  2i^^\tit.tAWarehoufe'ieeper  9  I) 
was  ordered  to  deliver  over  to  the  mcffcnger  and  conamoii  ' 
the  key  of  the  warehoufe. 

Si 


iatkl 

r. 
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'eptember  1726,  thefurveyorofthe  ivanhoitfe  was  difcharged,  THcCharita- 
nre  was  jnever  any  appointed  afterwards  j  fq  that  ail  the  ■'•*^o«'o»a- 

upon  the  ivarehoufe-keeper  were  taken  away.  Sutton, 

irwards  Mr.   IVooiUy  and   Mr.   Warren  were   appointed 

ts  to  the  warehtufe 'keeper • 

)es  not  appear  to  me,  that  thefe  perfons  were  any  check  at 

n  the  war ehoufe 'keeper^  for  they  gave  no  fecurity  to  the  cor- 

n,  but  are  rather  to  be  confidered  as  his  fervants  than  the      [  402  1 

sof  the  corporation. 

hat,  from  this  time,  the  whole    power  of  pledging,  Wr. 

id  upon  th^fe  three  perfons ;  and  from  hence  the  fcene  of 

^  began,  the  lending  more  money  upon  old  pledges,  with- 

ling  in  the  firft  fum  lent. 

the  general  and  moil  deftruftive  method  was  advancing 

fevcral  times  upon  old  pledges,  which  were  not  worth 
han  the  firil  fum  lent,  or  elfc  giving  credit  upon  imagi- 
ledges. 

corporation  lent  out  to  Tl^mpfon  himfclf,  upon  thefe 
us  pledges,  large  fums  of  money,  notwithitanding  he  had 
lole  management  of  thefe  pledges,  fo  tliat  he  might  be  faid 
•oth  borrower  and  lender. 

Uey  and  Warren  were  permitted  to  aft  as  brokers  for  the 
ers,  and  three  parts  in  four  of  the  loans  were  tranfafted 
r  names. 

:  court  of  committee  took  notice  of  this  as  an  abufe  ;  and 
ey  had  printed  advertifements,  giving  direftions  to  perfons 
y  to  them,  in  order  to  monopolize  the  whole  brokerage^ 
^rhich  the  committee  made  an  order,  that  all  perfons 
employ  their  own  brokers ;  and  yet,  notwithftanding  this, 
nmittee  afterwards  made  IVoGlley  and  IVarren  afliftants  to 
Tchoufc-keeper. 

lofs  which  enfued  from  this  mifmanagement  is  prodigi- 
»r  the  witnefles  have  proved  very  clearly  that  the  money 
is  385,000/.  whereas  the  value  of  the  goods  pledged  was 
rth  more  than  3^,000/.  fo  that  the  lofs  to  the  corporation 
Icfs  tlian  350,000/. 

material  confidcration  for  me  is,  from  what  caufes,  and 
^hat  perfons,  this  lofs  may  be  faid  to  arife. 

fct  of  perfons  are  clearly  liable,  thofe  who  lent  the  mo- 

the corporation  upon  fiifiitious  pledges:  there  were  a  cer- 
mfederacy,  or  rather  confpiracy,  who  pafTed  in  the  caufe 
he  name  of  the  partnerlhip  of  three,  or  the  partnerfhip  of 
ft  of  five. 

I  Hardwich  then  dated  tlie  evidence  of  John  Thompfon^ 
rchoufe-keeper,  who  was  examined  for  the  plaintiffs. 
proved  bylum,  that  there  was  a  partnerfliip  of  five,  under    [  403  J 
ncc  of  carrying  on  a  projedl  of  mines  in  Scollaml ;  and  that 
f  the  committee  knew  how  the  account  of  the  pledges 
except  this  partnerlhip  of  five,  four,  and  three. 
defendants  have  obje^ed  to  his  evidence,  bccaufc  he  was 
itd  principally  in   the  fraud,  and  run   away  out  of  the 
Bd  iiiCNrder  to  avoid  judice ;  and  befides  that,  by  an  a«5k 
B  b  3  of 
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It  is  very  true,  this  is  a  legal  obje«flion,  and  though  he  is  not 
a  good  witnefs  with  refpeft  to  the  five  partners,  who  have  not 
examined  him,  yet  he  is  certainly  a  good  witnefe  againll  fuchof 
the  defendants  as  have  crofs  examined  him,  and  who  have  thought 
proper  to  read  his  depofition. 

The  grounds  upon  which  the  plaintiffs  found  their  relief  againft 
the  committee-men  are  thefe : 

I  ft,  That  they  have  been  guilty  of  manifeft  breaches  of 
truft,  or  at  leaft  of  fuch  fupine  and  grofs  negligence  of  dicir 
duty,  and  fo  often  repeated,  that  it  will  amount  to  a  breach  of 
truft, 

Thefe  are  great  and  important  qucftions. 

It  will  be  proper  to  ftatc  what  are  the  adual  breaches  of  truft. 

I  ft,  Palfing  of  notes,  £*fr. 

2dly,  Signing  notes  for  loans  upon  pledges,  called  renewed 
pledges,  though  they  knew  at  the  fame  time  that  the  money  ori* 
ginally  lent  was  not  paid. 

3dly,  Signing  notes  of  John  Thovipfotty  warchoufe-kceper. 

4thly,  Taking  off  all  tlie  checks  upon  him,  ^r. 

5  till y,  Making  fever al  orders  to  put  it  in  the  power  of  Thmf^ 
fofiy    Warren^  and  Woolley^  to  commit  thofe  frauds. 

As  to  the  three  firft,  they  are  aftual  breaches  of  .truft,  and 
tlie  committee-men  arc  clearly  guilty  who  have  been  concerned 
in  them. 

The  bye-lanv  prefcribes,  that  when  notes  were  to  be  iflucd  bf 

the  cafliier,  they  ftiould  be  figned  by  one  of  the  committee-men, 

and  intended  as  a  check  upon  the  warehoufe-kecper  and  calhler. 

r  404  ]         Now   feveral  notes  have  been  iffued,  without  obferving  this 

rule,  which  is  an  exprefs  contravention  of  the  bye-law. 

A  regiftry  of  pledges  was  kept,  in  which  an  entry  is  made  of 
the  value  of  the  goods  pawned  :  after  this  was  done,  a  new  loan 
is  made  upon  the  fame  pledge,  to  the  fame  perfon,  and  a  re- 
ference to  the  old  number  in  the  regiftry  upon  every  new  ad- 
vance \  fo  that  it  may  be  called  a  pedigree  cf  loans  through  tiventj 
dcfcents. 

Now  it  is  not  in  the  nature  of  the  thing  pofTible  to  fuppofe* 
that  the  fame  perfon  wanting  to  re-borrow  could  replace  the  firft 
money  lent ;  and  therefore  at  the  oui-fet  was  a  plain  and  obvi- 
ous fraud. 

I  ftiall  therefore  direfl:  an  inquiry  into  the  value  of  the  goods 
in  general  which  have  been  pledged. 

As  to  the  third  breach  of  truft,  the  committee-men's  beliJH 
viour,  with  regard  to  Thcmpfon  their  warehoufe-kcepcr. 

It  is  fuch  a  notorious  fraud,  or  at  leaft  grofs  inattention,  to 
fufFer  him,  who  was  to  fct  a  value  on  all  the  pledges,  to  borrow 
money  upon  them  himfelf  •,  that,  I  fhall  dirc£l  thofe  whoflsJ' 
appear  t9  be  guilty  of  it  to  make  good  the  lo£s. 

As  to  the  fourth  and  fifth  breach  of  truft,  the  taking  off  jfl  * 
checks  upon  "Xhomtf^jn^  and  making  feveral  orders  ta  put  it  in  ^ 

pover 
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)wcr  of  Thompfotty    Woolley^   and  Warren^  to   commit  thofe  THcChahita- 

auds.  ^^^  Corpora- 

_.  T  ION    V 

They  are  not  fo  clearly  breaches  of  truft,  though  at  the  fame      Sotton. 
ne  they  appear  to  me  to  have  tended  greatly  to  the  lofs  and 
cjudice  of  the  corporation. 

But  whether  they  are  criminal  will  be  the  queftion  ?  Now  I 

ink  the  perfons  prefent  are  only  liable  who  iflued  out  the  or- 

rs,  which  invcfted  Thpmpfon^  tVooiley^  and  IVarren^  with  fuch 

wers. 

But  then  another  head  of  charge  has  been  made,  under  the 

\lfa  negHgentia^    which   has   been   divided  into  thefe  feveral 

inches : 

I  ft,  The  committee-men's  non-attendance  upon  their  employ- 

nt. 

2dly,  Their  not  obferving  the  bye- law  of  law  of  laying  the  ba- 

ce  of  cafli  regularly  before  ihem. 

jdly,  Not  taking  any  notice  of  forfeited  pledges. 

jthly,   Never  once  infpcGing  th^  warehoufe  to  fee  what  num-     [  405  J 

of  real  pledges  were  there. 

jthly.  Putting  the  whole  power^  fcto  the  hands  of  Thovipfen^ 
olleji  and  Wat-rcn. 

^ow  from  all  thefe  an  accumulated  charge  is  made  againft  the 
ole  body  of  diredlors  or  committee-men. 
[Jonfider  firft  the  foundation  of  this  general  charge. 

.  uke  the  employment  of  a  *Hre£lor  to  be  of  a  mixed  nature  :  The  office  of « 
•artakes  of  the  nature  of  a  publick  office,  as  it  arifes  from  the  ^'^f^^'niturl* 

rtcr  of  the  crown.  publick  as  arifing 

from  ihc  charter 
t  crown,  but  at  the  fame  time  Is  ndt  an  employment  that  affcds  the  publick  government,  for  none 
ke  diicAors  of  the  great  companies  ore  required  to  qualify  by  caking  the  facramcnc. 

Jut  it  cannot  be  faid  to  be  an  employment  afFefting  the  pub- 
government  5  and  for  this  reafon  none  of  the  direftors  of  the 
at  companies,  the  Banky  South-feay  k^c.  are  required  to  qualify 
tnfclvcs  by  taking  the  facrament. 
rhcrcforc  committee-men  are  moft  properly  agents  to  thofe  CommUtee-men 

0  employ  them  in  this  truft,  and  who  empower  them  to  direft  ^^  f^^^l'^r 

.  r      *^.   '        1    1         rr  '         e\  ^'  agents  to  thofc 

1  fupermtcnd  the  affairs  of  tlie  corporation.  who  employ 

them  in  the 
trud,  to  fupeiintend  the  corporation  alfain* 

LI)  this  refpeft  they  maybe  guilty   of  afts  of  commiflion  or 

iiiion,  of  mal-feafance  or  non-feafance.     Vide  Domafs  Civil 

w  upon  this  head,  2  JS.  Tit,  3.  Sec,   i  isf  2. 

Wow  where  afts  are  executed   within  their  authority,  as  re- 

iling  bye-laws  and  making  orders,  in  fuch  cafes  though  at-  — 

dedwtth  bad  confequences,  it  will  be  very  diflicult  to  detcr- 

ic  that  thefe  are  breaches  of  truft. 

Por  it  is  by  no  means  juft  in  a  judge,  after  bad  confequeucea 

tarifen  from  fuch  executions  of  their  power,  to  fay  that  they 

daw  at  the  time  what  muft  necefiarily  happen  ;  and  therefore  ^ 

cteoilty  of  a  breach  of  truft. 

Bb4  Next 
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The  Chaiita-       Ncxt  as  to  mal-feafance  and  non-Jeafance^ 
BLE  CrRFORA-       rp^  inftancc  in   non-attendance  ;  if  fom«  peffons  are  guilty  of 
Sutton,      gr.ifs  non-attcndance,    and  leave   the  management  intirdy  to 
-  ot  lers,  they  be  may  guiltv  by  this  means  of  the  breaches  of  iruft 

A  grols  non-  ,  '      ,        111' 

a  tendance  in  a    tuat  aic  committed  by  otliers. 

committee-man 

may  make  hiiq  guilty  of  the  breaches  of  truft  committed  by  otben. 

[  406  ]         By  accepting  of  a  truft  of  this  fort,  a  perfon  is  obliged  to  except? 

A  truftec's  fay     it  with  fidelity  and  reafonable  diligence  ;  and  it  is  no  excuife  to 

b"cne^'tf?on^°the  %  ^^^^t  they  had  no  benefit  from  it,  but  that  it  was  merely  &• 

truft,  but  merely  «vrjr;?(  i)j  and  therefore  they  are   within  the  cafe  of  commoo 

honorary,  isno    trullces.      Vide  Coggs  V.  Bernardy   I  Salk.   26. 

"^"tofdUigcnce       Another  objeftion  has  been  made,  that  the  court  can  make  no 

decree  upon  theie  perfons  which  will  be  juft,  for  it  is  faid  every 

man's  non-attendance  or  omidion  of  his  duty  is  his  own  de(aoU| 

^nd  that  each  particular  perfon  mud  bear  fuch  a  proportion  as  is 

fuitable  to  the  lofs  arifmg   from  his  particular  ncgleft,  whidi 

makes  it  a  cafe  out  of  the  power  of  this  court. 

Now  if  this  do6>rine  (hould  prevail,  it  is  indeed  laying  Ham 
to  the  root  of  the  tree.  • 

Where  a  fupine  But  if,  upon  inquiry  before  the  Mafter,  there  (hould  appeal 
negligence  ap-    ^^  be  a  funine  ncKneence  in  all  of  them,  by  which  agrofscom* 

pea^^ed  m  all  the  ,   ,    r     1        °    ®       ¥       -ii  j  •  1  t  ^ 

committee,  by    plicated  l()l6  happens,  1  will  never  qctermme  that  they  arc  not 

vrhichacoVnpli-  Jill  <ruilty(2). 
catcd  lof,  lias  t*        J  \    J 

happened,  they  are  all  guilty. 

A  court  of  equity  Nor  will  I  ever  determine  that  a  court  of  equity  cannot  layhdd 
e^,!y'L*^^^^^^^^^^  of  every  breach  of  truft,  let  the  perfon  be  guilty  of  it  cither  ina 
truft,  be  it  in  a  private,  or  public  capacity. 

puhhckora 
private  capacity. 

There  can  be  no  'The  tribunals  of  this  kingdom  are  wifely  formed  both  of  courts 
injury  but  there  of  law  and  equity,  and  fo  are  the  tribunals  of  moft  other  na* 
M theu«^'unais1ft  ^^^"^  *'  *^^^^  ^^^  ^'"^  reafon  there  can  be  no  injury,  but  there  muft  be 
this kingion  are  a  reiiicdy  in  all  or  fome  of  them  ;  and  therefore  I  will  never  dc* 
wiiviy  t;,.-iea  termine  that  frauds  of  this  kind  arc  out  of  the  reach  of  courts  of 
law  and  equity.^  law  cr  equity,  for  an  intolerable  grievance  would  follow  fco© 
fuch  a  determination. 

In  the  prcfcnt  cafe  one  thing  is  clear,  that  Sir  Archibald Graff^t 

.  Rohirfcny  Thom^f^n^  Burrows ^  and  Squirey  who  were  the  five  that 

were  enga^T^d  in   that  confederacy,  are  certainly  liable  to  mate 

gocd  the  lodes  which  the   corporation  have  fuftaincd  in  the  fir^ 

place,  and  the  committee-men  who  were  not  partners  inthii 

affair  areiiable  in  the  fecond  place  only. 

Though  the  Therefore,  in  the  prefent  cafe,  I  am  of  opinion,  if  there  is  nj* 

cpmmiitec  were    evidence  to  charge  the  committee-men  of  being  privy  to  thcori* 

prlgi^nllL^xd,'^    gj^-al  dcli^n,  yet  tkey  will  be  guilty  in  the  fecond  degree,  by  c<^ 

yet  they  are       nivlii<(  at  the  atTair,  and  not  making  ufe  of  the  proper  power  ifl* 

fo  ^^'j"^c  t    veftcdin  them  by  the   charter,  in  order  to  prevent  the  ill conft* 

negKdki.  g:ouic  quenccs  aiifing  from  fuch  a  confederacy. 

the  powc*  in- 

vefte4  ia  theo9>  \^  prcTcnt  the  ill  confequenccs  ariiing  from  fuch  a  confederaqr* 

(I)  Ante6Q.         {z)  S03P.  ^.  2IJ,  ^-. 

Iftv 
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Ifhall  begin  with  fuch  of  the  defendants  as  ought  to  be  dif-T^«CHAfiTA* 
iffcd,  againft  whom  the  bill  cannot  be  fupported,  and  then  his  "'**t^onv!*^' 
jrdfliip  named  fomc  few  of  them  only.  ,         Sutton. 

1  fhall  dire£):  the  Mailer  to  inquire  who  were  the  committee-men 
at  figned  notes  to  Thompfon  the  keeper  of  the  warchoufe,  for 
ey  muft  be  refponfible  for  the  lofles  arifing  from  thence,  which 
uft  be  made  good  by  them  or  their  reprefentatives. 
I  do  Jikewife  declare  thofc  committee-men  to  be  liable  who 
ivciflued  notes  upon  loans  called  renewed  pledges,  without  be- 
g  Ggned,  and  the  loiles  from  it  to  be  made  good  by  them  or 
eir  reprefentatives. 

The  Mailer  muft  alfo  ftate  the  whole  lofs  the  corporation  has 
(laincdj  and  for  the  better  difcovery  let  all  books  and  papers 
produced  by  the  feveral  defendants  upon  oath,  and  let  the 
a^ntitfs  by  their  proper  oilicers  produce  books  and  papers  on  the 
thofthe  faidoificers. 

The  late  Mr.  Ayjlabie  being  a  committee-man,  let  his  rcpre- 
itarive  appear  before  the  Mailer  to  be  examined  as  to  the  hand 
s  principal  had  in  this  affair,  and  to  produce  all  papers  in  his 
iftody relating  toil. 

All  other  matters  muft  ftay  until  the  caufe  comes  back  upon 
c  Matter's  report. 


Ex  parte  Ludlowy  Augnjl  13,   1 742,  in  Lumtich  Petitions,         Cafe  270. 


r 


HE  committeesof  the  lunatick'seftate,  who  are  intitled  to  A  committee  ©f 
it   themfelvcs  after   his  death,    did,  upon   repairs  being  ettawmiy  cut 
mting  in  tiic  realeftate  for  barns,  t^c.  chufe  rather  to  lay  out  down  timber  for 
:/.  in  buying  timber  than  take  it  olTiheellare,  notwithftanding  '«?»*«  (0- 
ere  was  timber  upon  it  proper  for  thib  purpofc.  -^^^^!l*J<*:.,^-^ 

Lord  Chancellor,  ^.S^^^TL^ 

I  am  of  opinion,  that  committees  of  the  real  eflate  of  a  lunatic  yy^'"*^^^  sJ 
Jy cxercife  the  fame  power  over  it  in  rq;arcl   to    cutting  limber    *^    ^^^  ^ 
r  repairs,  as  any  difcreet  perfon  who  v/ab  the  abfolure  owner  of 
inightdo:  and  therefore  the  committee^   of  this  eftatc,  muft     I  4^*  J 
4c  good  this  fum  of  25/.  to  the  perfonal  eflatc,  for  they  ap. 
arto  me  to  have  done  this  merely  with  regard  to  their  own  in- 
"cit,  as  the  revcrCon  of  the  real  ellate  belongs  to  them. 

0  yide  Sergi/on  v.  Sealej,  pQjl.  414.  Ex  parte  BromficLl,  3  Bro,  Cba,  Rep,  510. 

*iges  verfus  Cardonnel,  in  t/je  Paper  of  Except  ions  ^  OHobcr  1 742.  Cafe  271. 

Lord  Chancellor, 

iCuJhdium  is  where  a  perfon  in  Ire/and  \s  fucd  to  an  outlawry,  ^^*-^^^'^  "  . 
^  and  the  plaintiff  in  the  aclion,  upon   an  applicuion   to  tlie  unarbelon^^n? 
irt  of  Exchequer  there,  has,  by  virtue  of  a  ci,f::d:um   ilfuing  to  an  outlaw, 
»m  thence,  the  poffeffion  of  the  lands  belonging  to  the  out-^j^^^^dto^^^ 

^<f  court  of  bxche« 

quer  in  Inlands 

Where 


4of  CASES  AipieJ  2nd  DstenzBoedl 

HfEG»ir-  "Wlifr- trie -?.rtT  u-!io  teccs  t^^  cr:?yJon  (Ed  tnt  lif  am* 

CAa:>  >.»L.  *.,.;  J. -,:.-.  ;,r^,H.;...c?.  wLich  hc  }iid  iLct  in  his  power,  kcfac 
^— '  V  y-  ih-:  Maftrr.  to  »:.::h  thr  error  in  :Hc  Maili^r's  TqxKrtis  owing, 
fTrari  i-V-  -5  *'•-  c'-'^''-  '**^^^  "^*  cirtcl  ilic  MiilfT  :o  rcrirw  Ha  rcpoft,  1^ 
K  a  fir:. .  r-,*    2-.  7  ot'.cr  tiriini  than  the  cxcfpra.nt's  grving  up  his  dqnfiL 

mil gv!* 5  Uf  ;.:;  c.f oi-- 

Oti «  appe*i  p  j^  -J  trim*,  upon  the  fame  reafoning  as  in  the  cafe  of  aopeils 

tht«    '^-i:  i^o:zi  the  a:>.//,  v/here   upon  a  petition,  the  perfon  a^^ca^ 

xfc->  tK  i't  .Mto  mar  be  let  into  new  evidence,  which  was  not  read  at  the  RJbi 

ur-A  pj -nc-,  i^^jj  ^j       ^^  j    ^.^j  cniirelv  his  fauh,  th2t  it  was  not  read  there,  it 

1-%^  there,  {.r,.  vviii  not  DC   allowcu  him  upon  anj  other  terms,  tbangiTiogif 

vH'ulhew,I;;-i.e  hi^  tiepoflt. 
Itphit  def  ofi:. 

Cafe  272.  Httfnphrcy  yct{m%  M:rfi^  OJ?dw  15,   1742. 

An  heir'iH  :••.  it  Bill  was  Hrought  againd  the  exccator,  and  hrir  at  law  for  ao 
^wSitii^  *fv.ri*  t\,  account  of  real  and  perfonal  afTets;  and  the  doubt  vaSf 
h  the  iaw  which  wlitther  tilt  licir  at  law  fliould  be  aUowed  his  cofts. 

cart,  fhe  drfc  nt 

kpoa  him  j  oChcnvJA;  ai  to  an  executor,  becaufc  h«  may  renoance  (i}« 


lsO%D  Chancellor, 

Executors  fhull  jiot  have  cofts,  becaufc  ther  may  renounce, 
but  it  is  the  law  which  cafts  the  defcent  upon  the  heir,  ami 
that  (liflcrs  his  cafe  from  executors,  and  if  he  has  accounted 
juftly  for  fuch  money  as  is  come  to  his  hands,  it  pcrtainly  in* 
titles  him  to  his  colls ;  and  therefore  I  Ihall  dhre£l  accori- 
ingly. 

(0  nUnlfbv.  Bhlulpb,  2  P.  lf\  2-^,^,  (2)  nJe  Eq.  A^.   125.  note  («). 

LuxlOHS.  >Urfb.:iSt   3  P-  ff-  373-     ^/""'^^       Humpbrfljw.  MoifTf,  ante   loS.     UveM  ^ 
V.  Cla'venlni,  po/i.  424.      Btrnry  v.  Ejre^       V.  Uveddli^  poft.  3  vol.  II9. 
p§fl,  3  vol.  3.i7.     Blovicr  V.  Mornts,  poft. 
3  vol.  772. 

[  409  ]  S'V  John  Rsbi/t/onvcrfus  Cummitig^  Oclober  1 6,  1742. 

Cafe  273.  ^ 

If  4  perfon  who  T  T  camc  before  the  Chancellor  upon  exceptions  to  a  MaftefS 
^"Vli^'^'of*  A  report,  who  had  allowed  the  defendant  120/.  the  valued 
marriage,  and  a  prcfcnts  he  had  made  formerly  to  the  plaintiff's  wife. 

rearun.)ble   ex- 
pert I  ion  of  fuccefj,  gives  prefents,  and  the  lady  deceives  him  afccrwrards,  the  prefentt  ought  to  be  !«• 
lurr     ,  or  the  value  of  them  allowed  ^  ^ 

Hu  where  made  to  introduce  a  perfon  only  to  a  woman*s  acquaintance,  he  is  looked  upon  inAelip* 
of  .i-  ..(Ivcnturcr;  and  if  he  lofci  by  the  attempt,  muft  take  it  iox  his  pains,  efpccially  where  theie»» 
difprc|)orcion  between  the  lady's  fortune  and  his. 

The  cafe  which  the  defendant  makes  is  this,  that  hcbchif* 
particular  friend  of  Mr.  ShfffieliV^^  the  grandfather  of  Mrs.  iW**" 
fotti  who  was  about  fifteen  at  tlie  time  of  his  death,  hadouw^  t^ 
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r?eral  valuable  prefents;  and  thiat  Mr.  Sheffield  hy  his  will  has   Ro^ihsonv. 
sprcfsly  dcvifed  his  whole  eftate  to  the   defendant,  in  cafe  he       "***«'n<3- 
iould  marry  his  grandaughter,  which  fliews  that  he  approved  of  ^-^j^;^  cJ^4>-^t^ 
le  match,  and  had  likewife  made  him  executor. 

The  plaintiff  infifts,  tliat  the  defendant  had  infinuatcdhimfclf        >^  '  ^^.. 

X)  much  into  the  favour  of  this  old  man,  and  that  the  young    "^^x^  rp/ 

dy  had  never  given  him  the  lead  encouragement,  as  his  cir-        xv-^^^^^*-'-^^ 
jraftances  were  by  no   means  equal  to  hers,  (he  being  a  verv^^       -  — -^'   ^ 
rear  fortune,  and  he  having  only  100  /.  per  anju  at  moft.       c  ^<^^^  ^'  ^^^^^^* 
Lord  Chancellor,  y  a^^^^  cyi^a^^^-.^J' 

I  think,  in  cafes  of  this  nature,  thefe  rules  may  be  laid  dovTi,         y^''^^^^ 
Tiat  if  a  perfon  has  made  his  addrefles  to  a  lady  for  fomfe  time,      A"J^^ff^^^^  ^ 
pon  a  view  of  marriage,  and,  upon  reafonable  expeftation  of      ^-^  ^^^^y^^^ 
iccefs,  makes  prefcnts  to  a  confiderable  value,  and  (lie  thinks  ^/  /^^^i^^'^c=''^^ ' 
roper  to  deceive  him  afterwards,  it   is  very  right  that  the  pre-  "^^^C 

:nts  themfelves  (hould  be  returned,  or  the  value  of  them  al-         ■'-■■ "^ *  ^ 

•wed  to  him  :  but,  where  prefents  arc  made  only  to  introduce  „/y^^^  ^  </^L^ 
perfon  to  a  woman's  acquaintance,  and    by  means  thereof  to         /  ^^^^l^^i^  ,J, 

lin  her  favour,  I  look  upon  fuch  perfon  only  in  the  light  of  an  Z^ » 

Ivcnturer,  efpecially  where  there  is  a  difproportion  between  the 
dy*s  fortune  and  his,  and  therefore,  like  all  other  adventurers, 
he  will  run  rifques,  and  lofes  by  the  attempt,  he  muft  take  it 
>r his  pains:  the  defendant's  cafe,  upon  all  the  circumftances, 
'ing  a  good  deal  of  this  fort,  I  am  of  opinion  the  Mailer  ought 
3t  to  have  allowed  him  the  value  of  tlie  prefents  \  and  therefore 
ic  plaintiff  is  right  in  the  exception. 
There  were  other  exceptions  in  the  fame  caufe. 

At  the  time  of  the  decree,  the  court  direfted  that  Mr.  Cnm-     [  410  j 
w^  (hould  be  allowed,  upon  his  oath,  fuch  fums  as  he  had  ex- 
uded in  a  caufe  relating  to  Mr.  Sheffield's  will. 
An  exception  was  taken  to  the  affidavit,  that  it  was  too  loofe, 
r.  Cummifig  fwcaring  only,  that  he  had  expended  the   fcvcral 
ttis  contained  in  his  account,  to  the  bed  of  his   knowledge,  re- 
tmbrance,  and  belief ;  and  that,  in  ftvcral  of  the  /A;;;/,  he  docs 
►t  mention  the  time  it  was  paid,  nor  to  whom,  or  for  what  tlic 
niswere  paid. 
Lord  Chancellor, 

The  exception  muft  be  allowed,  becaufe  where  at  law  a  per-  when  atl.iwa 
tiupon  an  account  is  allowed  fums  under  40/.  on  his  oath,  it  is  coinTjwUoN^d 
>t  fuflScient  that  he  fwears  to  his  belief  only,  but  he  muft  fv^'car  fums  under  405. 
the  fa£l :  fo  in  direftions  under  a  decree,  that  the  perfon  upon  °"  ^^*  ^f^*  J?^ 
I  account  (liould  be^llowed  fuch  fums  as  he  fwears  he  has  a<Su-  tivcly,lndVouo 
ly  expended  ;  it  is  not  fufficient,  as  in  this  cafe,  that  he  be-  his  belief  onjy; 
^C8  he  paid   tlicm,  but  he  muft  peremptorily   fwear  to   the  ti^onf^Tto'^thii' 

^«  matter  arc  given 

under  a  decree  in  this  court,  that  he  mud  peremptorily  fwear  to  the  fa^. 

Though  a  Matter,  under -fuch  diredion  as  in  this  decree,  has 
^implied  power  of  fettling  the  affidavit  the  perfon  is  to  make, 
%  to  put  it  out  of  all  doubt,  I  will  fpecify  it  now ;  and  will 
fcffire^the  Matter  to  review  his  report,  and  to  give  Mr. 

Cumming 
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JI0BIN80N  ▼.    Cum:nm^  an  opportunity  of  clearing  up  the  doubts  that  arife  upon 
Humming.       ^j^^  account. 

Another  exception,  that  Mr.  Cummbigy  in  his  accounti  oaght 

to  have  ir.adc  unnual  re  lis  ;  and  that  from  time  to  timehefiiould 

have  applied  the  aiTcts  as   they  came  in,  to  pay  off  fome  partof 

the  principal  and  inicicit  clue  upon  his  own  l)ond,  and  not  charge 

a  grofs  fum  in  one  item  for  fifteen  years  intcrelt. 

Lord  CjianciiLlci, 

The  court  di-  In  the  corviinon  directions  for  taking  an  account  of  the  rents 

r^'^""*''"'''^'  and  profits  of  real  eliate,  the  court  have  diredcd  awwa/ f^^/ to 

in  an  account  ot  *  -  .  '  r  r        \ 

the  renci  of  real,  DC  made,  cut  uot  m  acccuut  of  pcilonal. 

.  but  noc  of  pciib" 
nal  cllace. 

A  mortj^gce  For  if  a  mortgagee  enters  into  pofTefGon  of  the  cftatc,  hcdoet 
by  entering  ir.tf»  by  hls  owu  acl  rci^dcT  hir.^1«'If  accountable  for  what  he  receifCSi 
pofi.iTrjn,  by  \^^.  j^^  tiifolMP^c  of  liis  principal  and  intereft,  and  it  is  in  this  cafe  that 

own  .icc  miKcs  «~  I  »  ' 

hi mfcif account-^  the  dirc(flion  of  annual  reds  is  made  fi  J. 

::blc  j  and  ii  ib  in 

this  cjftf  i^ic  JiredJon  of  annual  rells  is  given. 

[411   J        But  if  a  mortgai(or  comes  with  only  half  the  debt,  and  oficn 
it  to  the  mortgagee,  he  is  not  obliged  to  take  it. 

The  prefcnt  cafe  of  an  executor  is  quite  different,  for  it  is  not 
an   office  of  his  own  fceking,  but  very  proper  that  fomcbodfi 
either  as  executor  or  adminifi^rator,  (hould  colleS  in  the  aflctSj 
and  if  he  happen  to  be  a  bond-cieditor  himfelf,  the  court  nctcr 
dxre^Sl,  that  if  any  fums  come  into  his  hands,  that  he  fliouldfro© 
time  to  time,  by  piecemeal  difcharge  the  principal  and  intereft  of 
his  bond  ;  for  he  may  firll  difcharge  all  otlier  demands  againfthis 
tcllator's  cftatc  before  his  dwn  *,  and  unlefs  it  had  appeared  tlut  a 
cJiifideraWe  fum  was  iet't  in  his  hands,  fufficient  to  pay  off  bis 
bond  cnrirely,  over  H!id  above  wlint  was  due  upon  other  demandsi  ■ 
tliere  could  be  no  ground  fur  this  exception  5  and  therefore  orer-  ' 
ruled  it. 
An  executor,  by      As  to  what  Mr.  Attorney  General  fays,  that  upon  a  pleneai* 
an  ciUbliihcd     inhi'jlvnvity  if  it  hatl  appeared  ilicrc  was  enough  only  to  pay  half  ' 
retain  topayliTs  ^^^ ^^^^^  "^  ^''^'  cxccutor's  hand,  the  jury  mud  have  found  aver* 
oundebt,  butis  dic?t  againft  him,  it  cannot   be  fupported,  for  no  court  i»*oolo 
iK>t  obliged  to      have  dircrtcd  a  jury  to  give  fuch  a  verdidt,  becaufe  an  exccutofi 
where  there  arc  by  z\\  clhiblilhed  rule  of  law,  may  retain  to  pay  his  own  dcbt{i)i 
not aHcts enough  but  is  not  obliged  to  take  in  part  only. 

tD  pay  the  whole.  rj^^  defendant  took  an  exception,  that  the  Matter  had  not 
allowed  him  any  intereft  on  two  years  and  a  half  arrears  of  ^ 
annuity,  which  he  had  purchafed  of  tlie  teftator  Mr.  S/.effieU» 

It  was  a  grant  of  an  annuity  by  way  of  mortgage,  and  a  powcf 

to  the  annuitant  to  enter,  in  cafe  of  arrears,  and  to  hold  till  J*^ 

*  was   fatisfied  all  arrears,  and  all  his  cofts  and  damages,  b*** 

in   this   cafe   the  annuitant  has  not   entered   for    default  ^ 

payment. 

(x)  GouUv.  Tancred,  fofi.  534.     (2)  i  Rdl.  Jhr.  gzz.  (L)  //.  I.  to Mad.^' 


in  the  Time  of  Lord  Chancelior  Hardwiccs.  4T  t 

oRD  Chancellor,  Rohnsowv, 

here  is  no  inftance  wh^re  the  court  lias  ever  allowed  intcreft       "mmxwg. 

1  the  arrears  of  fucii  an  aimuity  ;  if,  indeed,  the  anniiitant  ^^"^**"  •"- 
entered,  and  been  in  poiTcIiion  of  the  eftate  charged  with  it,  "Xj^  iiuT\%-m 
:ourt  would  not  have  obliged  him  to  have  quitted   the  pofief-  poiltflion  of  the 

Uiilefs  the    cantor  had  ai^recd  to  allow  him  inter clL  tor  tlw  ^^f^^^^^l^*^ 

-   ,  .  '^   .        ,  1        1        /    \  wthii     the 

ars  of  ihis  annuity  down  to  the  day  ( i ;.  co.ut  wii:  not 

oblige  him  c<v 
^ult  the  pofreflioni  till  the  grantor  allows  him  Intereil  for  the  arrears  of  his  anniutj. 

errers  vcrfus  Ferrers ^  {Fide  Caf.  in   the  time  of  Lord  (J:.  Tal* 

2  )  was  different  from  this,  bccaufe  it  was  her  joiiuure,  .'nd 
reft  upon  the  arrears  of  the  atumity  was  allowed  her  by  wi»y 
laintcnance,  and  as  a  compenfation  for  the  debts  llie  had  ccn- 
tcd  in  tlie  mean  time  j  therefore  this  exception  muft  be  ovcr- 
d. 

i)  Sec    Drapers*   Company  v.   Davis,  ante  2II.     Xcwman  v.  AuUngf  p9/i.  3  vol. 


Serge/on  ycrfus  Sefffey^  OEIober  2^^  I742«  [  4^2  ] 

Cafe  274. 

[R.  Attorney  General  obje6led  to  the  reading  an  inqnlfi-  Aninquifitioaof 
tion  of  lunacy,  becaufe  it  is  ofFered  as  evidence  to  art'«-<a  l""=»5'/  '» -^^^y* 
right  of  a  third  pcrfon,  and  as  it  likewife  had  a  retiofpciS  of  rc^^^yt  is  iu>t 

t  years*  cordufive  evi- 

ord  //iirrfw/Vi^ over-ruled  the  objeftion,  and  faitl,  that  inqui-  ^*^"^*^'  f't>r  yo«« 
IS  of  lunacy,  and  likewife  other  inquifitions,  as />£/?  ;;;^r*Vw,      ^,        ^    ^  - 
are  always  admitted  to  be  read,  but  are  not  conclulive  cvi-  ^'   ^/^^-^^^^^ 
:c,  for  you  may  traverfe  them  if  you  ple-.ife.  ^ 

y  the  inquifition,  tlie  jury  found  Mr.  Samuel  Pitt  a  lunatic,  "^'^^^^^^ 

lOut  lucid  intervals,  eij^ht   years  back,  fo  that  it  took  in  tho  //<^-^^^^ 
of  the  tranfaftion  with  his  fon  about  laying  out  fome  part  of         y^^^ 
)erfonai  eftate  in  the  purchafe  of  real  for  tlie  lunatic's  be-      "'^  "^^, 

he  two  witnefles  to  encounter  the  inquifition  and  to  prove  Mr.        "yy     ^  ^/^// 
uel  P/tt*s  (dnitj^  (one  of  which  was  his  apothecary),  fwcar,/-  ,^ 

mderftanding,  at  the  time  of  this  tranfadlion,  was  fomewhat    ^,  ;  ^  /^.t^^^^j 
lired  from  his  paralytick  diforder,  but  tliat  it  did  not  totally 
ive  him  of  it ;  and  that  his  memory  would  fcrve  him  to  give 
nfwer  to  a  (hort  queftion,  but  not  to  one  of  any  length. 
*he  principal  point   was,  Whether   money  beloM^ing  to  a 
cm,  who  is  fuppofcd  to  be   a  lu?».iiick,  and  ivhich  luis  bix^n  an  in (min nan' of 
out  in  land,  does  not  y?/7/ bclon-^,  io  liicfe  perfons  who  would  lunacy,  A?c/foa 
J  been  intitled  to  the  money  at  the  time  it  was  converted  into  ^^'^^  ^f  found  a 
eftate;  and  whether  tlie  property  of  a  lunatick  can  be  altered  ^^^  a  purchafe 
ny  rcfpecl  whatfocver  5  or  whether  this  court  can  give  it  to  a  with  the  -ppro- 
tent  reprefentative  than  the  law  would  have.  done.     Vide  ^^^^^^^  j*|j' 
fer  vcrfus  Ridler^  Eq.  Caf,  Abr.  Z'jg.  c?urt  win  not 

change  :I;c  dif- 
pofttion  that  has  been  made  of  this  fum  of  money,  but  the  purchafe  will  itand. 


Lord 


412  CASES  Argued  and  DctcnnincJ 

SKRGES0NY4  LoRD   CHANCELLOR, 

*•  The  general  quelUon   in  this  cafe  is.  Whether  there  is  foffi* 

cent  ground  in  a  court  of  equity  to  fet  afide  this  purchafe,  \rludi 
colt  102 1  /•  and  to  confider  it  as  perfonal  eftate  ? 

A  lunatick  is  certainly  capable  of  taking  by  way  of  grant  (i]» 
and  therefore  this  eflate  has  veiled  in  Mr.  Samuel  Pitt^  and  nu^ 
defcend  from  him. 

I  will  confider  firft,  whether,  upon  making  this  purchafeln 
1724,  this  gentleman  "wvls  non  eonipos  mentis. 
C  4^3  ]         There  is  not  at  prefent  before  me,  fufficient  evidence  to  {arisff 
me,  that  he  was  abfolutely  a  lunatick^  or  mn  compos. 

As  to  the  inquifition,  tlie  jury  have  carried  it  too  far,  in  find- 
ing him  a  lunatick,  as  his  incapacity  was  owing  to  z  diftemper; 
they  fliould  have  found  that  he  was  not  capable  of  managing  his 
own  affairs,  and  not  properly  that  he  was  a  lunatick. 

When  I  admitted  the  inquifition  to  be  read,  I  faid  it  was  not 
conclufive  evidence ;  for  it  is  not  conclufive  as  to  the  point  of 
time  of  taking  the  inquifition,  much  lefs  as  to  the  retrofpcA  of 
eight  years,  for,  notwithftanding  fuch  inquifition,  there  arc  nu- 
merous inftances  of  a  fubfequent  inquiry. 

The  evidence  before  me  is,  that  he  lived  with  his  own  family 
after  he  had  the  paralytick  diforder,  as  well  as  before,  and  that 
he  was  aifiited  in  the  management  of  his  affairs  by  his  only  foa 
and  his  (teward. 

And  at  the  very  time  the   purchafe  was  depending,  the  fup- 
pofed  lunatick  himfelf  rode  out  to  infpeft  the  eftate  which  was 
•  intended  to  be  bought. 

Now,  can  it  be  fuppofcd,  that  the  family  would  have  made 
all  this  unneceffary  parade,  if  they  had  not  thought  Mr.  P/// ca- 
pable of  judging. 

There  arc  a  great  many  inftances  of  apoplexies  turning  to  pa- 
ralytick diforders,  which  may  at  firft  affc^  only  the  members 
and  organs  of  the  body,  and  by  degrees,  as  the  weight  of  the 
diftemper  increafcs,  may  affcft  the  memory  and  undcrftanding. 

In  1724,  this  purchafe  was  made,  and  the  inquifition  was  not 
till  1 726,  two  years  after  5  and  though  the  jury,  out  of  a  ncccfTary 
caution,  have  found  it  with  a  retro/peel  of  eight  years,  in  order  • 
to  take  in  alienations ;  yet  I  Ihall  not,  for  that  reafon  only,  direct 
a  further  inquiry. 

The  purchafe  appears  to  have  been  a  reafonabic  aft,  and  no 

evidence  to  (hew  it  otherwife,  and  yet  it  is  faid,  Mr.  P'ttt  being 

a  lunatick  at  the  time,  the  court  will  not  vary  the  property  (2)> 

,     and  has  been  compared  to  the  cafe  of  infants. 

^^ap^ii^tiTn  !o      ^^  *^  ^''"^»  ^"  ^'^^  ^^^^  of  infants  it  is  fo  (3);  and  upon  applica- 

the  court  to  lay    tion  to  the  court  to  lay  out  part  of  their  perfonal  eftate  ui  landf 

out  pirt  of  aa 

infant's  perfunal  eftate  in  land,  if  he  dies  before  21,  or  does  not  approve  when  he  comes  of  age,  tke 

property  will  not  alter. 

(i)  Co.  Lift.  2.b.     Perk.f.  51.  ^3)  Hde  TuUit  v.  Tulitt,  Jml.  JT** 

(2)  Ex  parte  Manhionefs  of  Annandali^      In%^ood  V.  Tw/ne^  Amb.  417. 

Amb,  80.    Ex  parte  Grimjione,  Aftib.  706. 

FUe  etiam  ex  parte  BromJieU^  3  Bro.  Cha. 

Rep.  q  10, 

•        .  it 
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always  granted  with  a  faho^  that  if  the  infant  dies  before  2 1 ,    Se»citoji  ▼. 
lo-s  not  approve  of  the  purchafc  when  he  comes  of  age,  that      ^^^^^^* 
properly  ftall  not  alter. 

Jut  the  cafe  here  is  quite  dlfFerent,  the  perfon  lives  in  his  own 
lily  as  he  did  before  this  paralytick  diforder,  and  alfo  confents 
iie  purchafe  two  years  before  any  legal  inquifition  into  his  ca- 
ity }  and  would  it  be  right  in  the  court  to  overturn  acts  that 
done  with  the  concurrence  of  the  whole  family,  and  m  a 
fonable  manner  ?  If  I  did,  I  am  fure  it  would  be  attended 
th  numerous  inconveniences. 

Here  is  in  this  cafe  the  ftrongeft  circumftance  in  the  world  ^ 
:  one  (on,  who  muft  have  been  heir  of  the  real  eftate,  if  not 
pofed  of  otherwife,  and  in  titled  to  the  perfonal  eflate  if  his 
ber,  the  fuppofed  lunatick,  died  inteilate. 

Though  it  is  very  true,  the  court  will  not  order  the  perfonal  "Hie  cowt  lim 
ate  of  a  lunatick  to  be  turned  into  real  eftate,  yet  there  have  f^^'u^J^^"*!** 
:n  applications  to  this  court   to  lay   out  part  of  his  perfonal  peribnai  eftate 
ate  in  repairs  ( I ),  or  even   upon  improvements  of  his  real  ^®  be  laid  out « 
ate,  and  the  court  have  allowed  it,  if  the  next  of  kin  at  that  ipon'^?i^rovc*^ 
ic,  who  if  he  was  dead  would  be  intitled  to  his  perfonal  eftate,  mcnts  of  his  real 
not  (hew  any  reafon  againft  it ;  and  fuch  an  order  of  the  court  ^^^^' 
I  been  even  binding  upon  other  perfons  who  were  not  confent- 
;  to  the  order  at  the  time  it  was  made,  but  happened  to  be  th« 
tt  of  kin  at  the  lunatick's  death. 

Therefore,  as  this  purchafe  was  a  reafonable  a£l,  and  done 
th  the  approbation  of  the  only  fon,  and  as  the  court  ought 
«cially  to  give  the  turn  of  the  fcale  in  favour  of  an  heir,  I  am  of 
Inion  there  are  no  grounds  for  the  court  to  change  the  difpo- 
on  that  has  been  made  of  this  fum  of  money,  but  the 
rchafe  muft  (land. 
There  was  another  point  made  in  this  caufe  (a). 

Will'iam 

1)  Vidi  ex  parte  Ludlonu^  ante  407.  a  difpofition  of  the  4000/.  chiefly  in  fii- 

1)  The  (late  of  this  part  of  the  cafe  vour   of  her   fon    Samuel.     In  JauuMy 

a  the  Regiiler's  book  is  as  follows  :  173I9  previous  to  her  marriage  with  the 

)n  the  marriage  of  Jane  Palmer  with  defendant  Sptke^  Jane  enters  into  arti- 

liam  Pitt^  Jane's  eftate  was   fettled  cles,  whereby  Ihe  declares,  that  it  (hall 

D  WiUiam  Pitt  for  life,  remainder  to  be   hwful  for  her  intended   hufband  (o 

fird  and  other  fons  in  tail,  remainder  raife   2000/.   (part   of  faid  ^000 L)  for 

»  right  heirs  of  PTdliam  Pitt.    There  bis  o<wn  ufe ;  and  Speke  covenants  to  caa- 

1  power  for  y/2//f  to  charge  the  ellate  vcy  lands  for  (ecuring  the  faid  2000  i 

t  4000/.    for  fuch    per(ons  as   (he  but  in  trud  nevcrthelefs  to  permit  *^^ 

lid  by  deed  or  wdl  duly  executed  ap-  to  take  the  profits  of  thofc  lands  during 

It.    This  fertlement  was  dated  29  his    and    Janc^    lives,    and    then    ia 

joth  Oilobtry   17*7«     William  Pitt  trud,   for   raifing  the   iaid    2000/,  for 

in  1729,  leaving  6'/?^^/^/ his  fon,  who  the  younger  children  of  that  marriage: 

an/j^/iiff/ in  1738.     lAi^.  Serg€fm\%  if  no   children  then    for    Samuel*      A 

at  law   both  to  William  Pitt   and  power  was    referved  to  Jane  to  make 

tt/ the  infant,  on  whom  the  remain-  a  difpofition  of  the  other  2000/.    and 

B fee  of  the  above  eflate  has  defcend«  the  red  of  her   perfon;:!  ellate   by  her 

Iq  JMgm/i   17319  Jane  makes  her  will.     The  number  of  witnefTes  to  thefe 
iOelied  by  thra  wtucjjes^  and  makes  .  articles  does  not  appear.  ^  Mrs.  ^p^kt 

makes 
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Sercisont.  IJ^tUtam  Pitt  the  fon  of  Samuel  Pitt  married  Mrs.  ZpAi^  and 
EALEY.  j^y  ^i^g  marriage  articles  it  was  covenanted  that  if  there  Ihouldbc 
S.c.  oitcd:Vef.  ^^j^^.  ("qj^  Only,  and  no  younger  children,  and  the  wife  (hoaH  {ur- 
Awlir,  in  caf-  ^ivc  the  hufband,  that  (he  fhould  liave  the  power  of  difpofingof 
flie  furvived  her  4000 /•  by  dccd  or  will  cxccutcd  in  the  prefence  of  three  wit- 
dicre^  werJ^no  "'^^^s  ^^  ^"7  P-^fo"  ^^  fliould  appoint,  and  this  fum  was  to  be  a 
youngT  chii-     charge  upon  the  real  edate  of  the  hufband. 

^rcr^f  I  i"a  a 

power  '  f  difpofing  of  4000/.  by  deed  or  will,  executed  in  the  prefence  of  three  witneflesy  ind  this  fta 

was  a  charge  on  the  real  eftate  of  the  hufband. 

Before  her  fecond  marriage*,  ihc,  by  articles  executed  in  the  prefence  of  two  witnefles  only,  appabtd 
20C0/.  out  of  the  4000/.  to  be  for  the  ufe  of  her  intended  hulband;  the  remaining  2000/.  flie  ^po£ct 
cf  by  wili,  but  dors  not  execute  it  in  the  prefence  of  three  vviinelTes.  Lord  Hardwickthcldf  that  the 
articles  were  a  good  appointment  of  the  2000/.  for  the  benefit  of  her  fecond  huiband. 

[  415  ]  Mr,  JFilHam  Pitt  died,  leaving  only  one  fon  Samuel  Pitt  ikt 
younger,  who  lived  to  be  only  nineteen,  and  dying  before  he 
came  of  age,  his  real  eftate  defcended  upon  Mr.  Scrgefm^  the 


makes  a  codicil  JJy  executed^  and  there- 
by onfirnts  her  will  and  gives  the  refidiie 
of  her  perfonal  cllate  to  her  Ton  Samuel. 
There  was  no  ifiue  of  the  marriage. 
The  defendants  Spcke  and  Crui/e  (who 
arc  executors  to  Samuil  the  infant)  inllft, 
that  To  much  of  the  4000/.  as  was  not 
appointed  by  the  articles  in  favour  of 
Speke,  is  a  charge  upon  the  real  edate 
defcended  to  the  plaintiffs,  and  ouj^ht 
to  belong  to  them  as  executors  of  Sa- 
tnutl  by  virtue  of  the  aforefaid  will  and 
codicil  of  Mrs.  5'^rif.  *'  As  to  the  fum 
**  of  4000/.  which  Jane  Pitt  by  virtue 
**  of  the  fettlcmcnt  30th  O^ober  17 17, 
**  had  a  power  to  charge  on  her  own 
"  real  cllaic  his  Lordihip  declared,  that 
•*  the  frime  is  a  charge  on  the  faid 
**  real  eftate,  and  his  Lordfhip  directed 
••  the  Mafter  to  compute  intcreilon  the 
**  fum  of  '2000/;  part  of  faid  fum  of 
**  4000/.  from  the  end  of  one  year  after 
*'  the  date  of  faid  articles  of  27th  of 
•*  January  17^1,  at  the  rate  of  4/.  per 
*'  cent.  /«•  annum  ;  .nnd  to  take  an  ac- 
•*  count  of  the  rents  and  protits  of  the 
•*  premifles,  whereon  faid  fum  of  4000/, 
**  was  charged,  which  accrued  from  the 
•*  end  of  on;  year  after  thr  date  of  faid 
«'  articles,  which  were  received  by  the 
•*  defendant  Speke^  ^he  having  married 
*'  Jane  the  mother  and  guardian  of  faid 
••  infant  Samuel  Pitt) ;  and  what  (hall 
"  be  eoming  on  account  of  faid  rents 
'*  and  profits  is  to  be  applied  towards 
•*  ketpimg  dvi'cn  the  inter eH  during  the  life- 
•*  time  of  faid  Samuel  Pitt  the  infant  :  and 
*'  his  Lordihip  declaredj  that  the  fur- 


plus  of  the  interell  of  the  faid  fum  of 
2000/  which  accrued  daring  the  life- 
time of  faid  Jane^  late  the  wife  of  ikc 
defendant  Spehe^  belongs  to  faid  de- 
fendant Sptke :  and  his  Lcrdfliip  di- 
rctXt^  the  Mailer  to  compute  interf.*! 
on  the  lura  of  2COo/.  refiduecfiaid 
fum  of  4000/.  from  the  time  of  the 
death  of  faid  Jam  late  wife  of  faid 
defendant  Spcke,  at  the  rate  of  4/.  pfi* 
cent,  per  an  rum :  and  that  the  i^i 
principal  fum  of  4000/.  together 
with  fo  much  of  the  intereft  ior  the 
fum  of  2coo/.  part  thereof  at  4/.  per 
cent,  as  fhall  not  have  been  difcharged 
by  the  rents  and  profits  of  laid  eftkte, 
during  the  life-time  of  faid  Smmu^ 
Pitt  the  infant,  and  the  whole inKreft 
at  the  fame  rate  from  the  time  of  his 
death,  and  in:erelb  for  the  inm  of 
2000/.  refidue  of  faid  4000/.  from 
the  lime  of  the  death  of  faid  Janc^ 
he  raifed  by  fale  or  mortgage  of 
faid  eftate ;  and  the  faid  principal 
fum  of  4C00/.  when  rkifed.  to  W 
paid  into  the  bank  in  the  name  and 
with  the  privity  of  the  Accountant* 
General,  &c. ;  and  the  furplus  inte- 
reft  Of  the  (aid  firil  mentioned  fum  of 
200c/.  part  thereof  over  and  aboftf 
what  (hall  h^ve  been  difcharged  by  the 
rciits  and  profits  received  during  ihtf 
life-time  of  laid  Jane^  is  to  be  paidw 
faid  defendant  Spekri  the  refidue  rf 
theintereft  of  faid  fum  of  4000/.  to- 
gether  with  the  principal  is  to  be  wi« 
into  the  bank  in  the  manner  anx^ 
faid."    Rig.  Liif.  B.  1742.  W.  J9J^ 
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xntiff*s  wife,  who  is  great  niccc  of  Samuel  the  elder,  and  heir    «««•!••«  Vi 

Uw  to  him,  and  to  William  Pitt  his  fon,  and  to  the  infant      **^*'**' 

nuel  the  younger,  the  grandfon  of  Samuel  the  elder. 

After  the  deadi  of  Mr,  W^ilHam  Pitt^  Mr.  Speke  marries  the 

iow,  but,  before   her  fccond  marriage,  (he  by  articles  exc- 

ed  in  the  prefence  of  two  witncffes  only,  appoints  the  fum  of 

00  /.  out  of  the  4000  /•  to  be  for  the  ufe  and  benefit  of  her 
ended  hulband,  during  the  coverture  and  after  her  death,  to 
r  fon  Samuel  Pitt. 

The  other  2000  /•  (he  makes  a  voluntary  difpodtion  of  by  will, 
t  did  not  execute  it  in  the  prefence  of  three  witnefTes. 
Lord  Chancellor, 

The  queftion  is,  Whether  the  'articles  entered  into  upon  Mrs. 
<lf 's  marriage  with  Mr.  Speke  amounts  to  an  appointment  within 
e  power? 

1  am  of  opinion,  diat  it  is  a  good  appointment  of  aoooA  for  Tho«gh  the  ip« 
e  benefit  of  Mr.  Speke  \  and  notwithftanding  it  is  infilled  that  it  pointmcnthere 
a  defcftivc  appointment,  becaufe  tlicrc  are  only  two  witneflcs,  rxpre"(ftd"^'^ 
t  this  court  will  fupply  the  defed,  where  it  is  executed  for  a  inaniafornui 
luable  confideration,  much  more  where  it  is  an  execution  of  a  manner,  yet  be- 
ift  only :  and  though  the  appointment  is  inaccurately  exprefled,  i^aTuaWc  wnfi! 
difl  an  informal  manner,  it  (hall  dill  amount  to  a  grant  of  the  dencion,  etuM 
(00 /.  to  Mr.  Speke  \  and  if  it  amounts  to  a  grant,  what  is  the  ^"II'Sa'"^**'' 
ia  ?  Why,  that  Mr.  Speke  fliall  have  the  whole  ufe  and  bene- 

of  it  during  the  coverture ;  and  falls  exaAly  within  the  reafon 

Lady  Coventry  %  cafe  ;  where  a  tenant  for  life,  with  a  power  to 

ike  a  jointure,  covenants,  for  a  valuable  confideration,  to  exe- 

te  his  power,  this  court  will  fupply  a  defefiivc  execution,  or 

ion-execution  againft  the  remainder  man  ( 1  )• 

The  next  queftion  is,  as  to  the  remaining  2000  /. 

This  was  not  an  appointment  for  a  valuable  confideration,  but  The  wiU  ii^der 

ly  a  voluntary  difpofition,  and  therefore  as  the  will  under  which  the  1000/. 

lich  the  2000  /.  is  given  was  not  executed  in  the  prefence  of  "  Wttnllfi/^ 

eewitnefies,  it  has  not  purfued  the  power,  and  confequently  ^/i«»,  as  it  has 

s  a  void  appointment,  fo  that  this  a 000/.  funk  in  the  infant's  ^^  P^^f^^J  *« 

\    (L  power,  bybemf 

U  eltate.  executed  in  the 

presence  of  three  witaeflet,  it  a  void  appointment,  and  finks  into  the  real  eibtc. 

There  it  another  queftion  which  relates  to  the  intereft  of  the    [  416  ] 
M  /.  appointed  to  Mr.  Speke,  by  the  articles  before  his  mar« 

Arid  It  is  infifted,  that  from  the  time  of  the  articles  executed, 
ereft  commenced,  and  that  it  ought  to  have  been  kept  down 
the  infant  during  his  life. 

b is  maintained  upon  thefe   grounds:  ift.  That  the  infant 
aonly  tenant  in  tail,  remainder  in  fee,  and  that  the  remainder 
fee  never  coming  into  pofiefBon,  he  was  liable  to  keep  down 
:  intereft  out  of  his  perfonal  eftate ;  and  adly.  That  the  plaintiff 
mot  be  charged  with  it,  becaufe  Mrs.  Sergi/on,  his  wife,  be- 
lt) FUi  C$v^r9  V.  Coventry^  2  P.  IT.     Half,  2  P,  IF.  648.     Harvej  v.  Harvejf 
U    TJieti,  v.  T$lUtt.  %  P.  ^.  490.     ante  i  vol.  563.  note  4. 
Ww.L^tr^  %  P.  fr.62y    Mtv. 
fouIL,  C  c  innr 


4i6  CA  S  E  S  Argued  and  Determined 

StRcitoN  V.    inghcir  at  law  of  the  infant's  father,  as  well  as  of  the  irfant  Bim- 
SiALET.      ^^j£^  j^^g  ^^  occafion  to  claim  through  the  infant  at  all,  but  may 
derive  her  title  immediately  from  the  father. 

As  to  the  firft  ground,  to  be  fure  there  is  that  nicety  in  the  law 
between  a  remainder  in  fee  in  reverfion  and  in  pofieffion ;  but 
to  fay  in  equity,  that  the  infant  fhall  be  compelled  to  keep  down 
intereft  upon  his  own  eftate,  of  which  he  was  feifed  of  the  re- 
mainder  in  fee,  out  of  his  perfonal  eftate,  is  fuch  a  nicety,  that 
I  cannot  allow  of  by  any  means. 

As  to  the  f«cond  ground,  I  am  of  opinion  Mrs.  SergiJpH  is 
obliged  to  fliew  her  coufinagc,  through  the  infant,  though  in  ibc 
dcfcent  flie  might  derive  the  title  from  the  father  only. 

I  do  not  fo  much  as  remember  an  inftance  whcfe  even  a  te- 
nant in  tail  has  been  obliged  to  keep  down  intereft  ( i )  i  but  if  be 
dies  during  his  infancy,  and  the  remainder  in  fee  was  limited  to 
a  ftranger,  it  may  poffibly  make  fome  difference ;  but  I  will  not 
determine  now  how  the  court  would  dired^  in  that  cafe. 

In  the  prefent  cafe  had  there  been  an  application  to  the  couit 
in  the  infant's  life,  by  his  guardian,  the  court  would  have  d»- 
recled  the  intereit  of  this  2000/.  to  be  kept  down  out  of  dw 
rents  aod  profits  of  his  eilatc,  and  not  out  of  his  perfonal  eftate: 
Suppofe  an  infant,  tenant  in  tail>  remainder  in  fee,  had  notlung 
to  fupport  him  but  the  rents  and  profits  of  real  eftate,  and  would 
ftarve  if  they  were  to  be  applied  to  keep  down  intereft,  I  fhonld 
not,  in  that  cafe,  have  directed  them  to  be  fo  applied  (2) ;  but 
here  there  is  a  large  perfonal  eftate,  befides  the  rents  aad  profill 
of  the  real  eftate,  which  makes  the  difference. 

Therefore  there  muft  be  an  account  taken  of  the  rents  ani 
profits  of  the  real  eftate  of  the  infant,  defccnded  upon  Mrs* 
Sergifofi,  the  wife  of  the  plaintiff",  and  fo  much  of  them  applied 
£  417  ]  as  will  pay  off  the  intereft  due  upon  the  2000/.  appointed  to 
Mr.  Spckff  which  muft  be  at  tlie  rate  of  4  per  cent,  and  com* 
mence  from  one  year  after  the  execution  of  the  articles  of  ap- 
pointment to  Mr.  Sptkc^ 

(1)  The  reafon  of  which  is,  becaufe  JFatkirtfctif   1  Vcf.^y    Tracy  yi.  Tkr^mtf 

the    remainder  man    or    revcrfioner   is  2  Bro.  Cha.  Rep,  1  aft.     Where  a  teout 

confideredas  wholly  in  tjic  power  of  the  in  tail  pays  ofF  an  incumbrance  withott 

tenant  in   tail.     Chaplin  v.   ChapUn,   3  taking  an  afTignment,  it  is  an  exonera*  3 

P.  //^.  235.     Amrjhury  V,  BtTzcfty  \  k'cf.  tion  ot  the  eftaie  ;  but  where  a  tenaac  ibr  I 

477,  480.     But  the  fame  reafun   does  life  pays  it  off,  he  is  confidered  as  a  cie«  1 

not  hold  in  the  cafe  of  an  wfan:  tenant  in  ditor  for  the  money  fo.  paid  off:  but  ta.J 

tail,  becaufe  he  cannot   bar   the  r//;;.7/«-  cither  cafe  evidence  of  the  intendoDorl 

ders  unlefs  under  the  King's  privy  feal:  fituation  of  the  eikte  may  bt  admitted  !•  ^ 

therefore    his  guitrJian  or   irujlees    mull  prove  the  contrary.     Kirkmam  Y,Smilh^\ 

keep  down  the  intereft.     See  the  decree  1  ^7/.  258.     Amrjhurj  ^ .  Brvum^   I  f4*\ 

in  this  z^(e/upra.  I  Ftf.  480.     So  a  te-  477.     Jones  y,  MorgMn^  i  Br^  Chm,  M^  ^ 

uanr/tfr  life  is  obliged  to  keep  down  the  218.     Thf  Countr/s  9/ Shrnvfiun  Vn  Emi, 

inrercll   on  incumbrances.       Hungnf^rd  0/ Shrc^ifhury ^  ^  Bro.  Cha.  Rep.  ItO, 
\,H  ngerfoni.  Glib.  Rep.  69.     Partridge  (2)   Reiel  v.    H'atkiJtj^^  |   A"^  9(1  , 

V.  PuMlett^  ante  1    vol.  467.     Revel  v.  Saville  \\  SavilUi  f/h  J^^y 
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Jtwfin  verfus  Moulfon^  et  e  con.  OElober  27,  1742.  Cafe  275.  . 

S.  C.  cited  poft, 

rHE  queftiony  in  both  thefe  caufcs,  arifes  from  the  will  of  x^^^  HMrdwkk§ 
^  y^fiP^  ^'^^i  who  at  the  time  of  making  it  had  five  chil-  was  ofotituM, ' 
n :  "He  thereby  direfts  two  freehold  houfes  to  be  fold,  and  2'r^^f^J^Jl^ 
lis  whole  eftate  to  be  turned  into  money  5  and  after  his  debts  ^uZof^^ut% 
md  legacies  are  paid,  the  refidue  of  the  money  he  gives  to  the  rtceive  h'u  wife's 
)!aintiff  and  others,  his  executors,  in  truft,  for  the  benefit  of-^^^i^'S^'^J^' 
lis  four  fons,  and  his  daughter  Jenny^  to  be  divided  equally  v-/?y»/ori6/r 5 
)ctwccn  them  5  and  if  any  or  either  of  them  die  before  the  f^  rtcommendU 
ge  of  twenty -one,  their  (hare  to  go  to  the  furvivor."  *h.^l  iT/]S'^' 

of  the  principal  of  bir  fi^tum  :  on  tb*  6tb  ef  Dtcemh^r,  1742,  Lord  Hardwicke  decreed ^  mtottfi* 
:e  of  an  a^eemeHt  between  tbeparties,  that  a  moiety  of  Mrs,  Yohc^sfGrtutie  Jbou/d  be  placed  outforier 
ate  mfe  during  ber  /iftf  and  after  ber  dtatb,  to  be  pom  to  ber  cbildren,  in  equal Jberet* 

Harry  Burr^  one  of  the  fons,  died  after  the  father,  and  be- 
:  twenty-one,  and  confcquently  his  fliare  went  over  to  the 
rivoxs. 

n  Augujly  1739,  Mr.  Vobty  who  kept  a  tavern,  married  the 
ghter,  but  made  no  proviiion  for  her  by  way  of  fettlement. 
n  Marcby   1739,  Mr.  Vobe,  being  juftly  indebted  to  the  dc- 
lant  AUulfon^  a  wine  merchant,  enters  into  a  bond  for  the 
ment  of  it ;  and  about  three  weeks  after,  makes  an  aflign- 
it  to  Moulfon  of  all  the  (hare  which,  in  the  right  of  his  wife^ 
(vas  intitled  unto,  in  her  father's  perfonal  eftate. 
Vfterwardshe  made  a  fecond  aflignment  of  his  wife's  faid 
re,  to  truftees,  for  the  benefit  of  all  his  creditors  in  general. 
During  all  thefe  tranfaSions,  Jenny  Vohe^  .the  wife  of  Vde^ 
.  daughter  of  Burr^  the  tcftator,  was  under  age. 
rhe  executors  have  done  no  a£t  to  fettle  or  make  any  divlfion 
he  father's  perfonal  eftate. 

!drs.  Voht  has  two  children  to  maintain,  as  her  huiband  is  a 
ikrupt. 

3cr  (hare  under  the  will  amounts  to  about  600  /.  and  Mr, 
w^/i's  debt  to  above  500/. 

rhc  queftion  is.  Whether  the  wife,  who  is  totally  unpro- 
cd  for,  ihall  not  have  a  maintenance  fecurcd  to  her  our  of 
'  (hare  of  her  father's  perfonal  eftate,  before  it  is  applied  in 
nmcnt  of  the  defendant,  Mr.  Moulfon^  and  the  reft  of  the  ere-      f  4 18  ] 
ws  of  Mr.  Vche^  the  huft)and. 

Mra  Chutty  for  the  defendant,  Mr.  Moulfon^  cited  Tuior  ver- 
Samynfi  2  Vern.  270.  Mr.  Brown^  of  the  fame  fide,  ai- 
red it  to  be  an  eftabliftied  rule  of  this  court,  that  a  hufband 
U  not  meddle  with  the  wife's  fortune,  unlefs  he  will,  in  the 
i  place,  make  fome  provifion  for  her ;  but  the  cafe  of  a  cre- 
v,  he  faid,  was  very  different,  who  has  paid  a  full  confidera- 
I  for  the  aflignment,  and  therefore  it  would  be  hard  to  make 
1  ftand  in  the  place  of  the  huft)and. 

■fc  cited  Miles  verfus  Williams^  i  P.  W.  249.  but  relied 
Ajoii  the  cafe  of  Bates  ytt{}X%  Dandy^  July  16,  1741,  be- 
I  Lwd  Nardwicie^  fee  p.  207. 

C  c  2  ^t. 


J  xS  CASES  Argued  and  Dctermiited 

Tiwtew  T.         Mr.  Attorney  General,  for  the  wife  fubmitted  two  things, 
MovLidit.         Firfi^  The  general  rule  of  a  court  of  equity,  that  if  a  hu(lnn4 
is  obliged  to  come  here  for  a  wife's  fortune,    h^  ihali  fiift 
make  a  provifion  for  her>  before  he  {hall  be  allow^  to  meddle 
with  it. 

What,  faid  he,  is  the  ground  of  this  rule,  but  that  it  is  natu- 
ral juftice  and  equity,  the  wife  (hould  have  fome  provifion. 

Secondly^  This  right  runs  along  with  tlic  thing  itfelf,  and  who* 
ever  comes  in  under  the  hufband,  muft  take  it  only  as  he  would 
have  done  *,  and  the  true  reafon  for  the  court^s  interpofition  is,  the 
wife's  being  unprovided  for. 

No  harm  or  injuftice  is  done,  becaufe  no  body  can  take  an 
aflignment  of  the  wife's  fortune,  but  he  muft  do  it  with  his  ejei 
open,  and  therefore  it  is  his  own  fault,  if  lie  will  lend  upon  fudi 
a  fecurity. 

There  is  befides  a  ftrong  arcumdancc  in  this  cafe,  for  at  die 
time  the  wife's  fliare  was  afligned,  it  was  not  a  vetted  inteTeft, 
ms  (he  could  take  only  upon  the  contingency  of  her  Hviogtobe 
twenty-one. 

Tliere  is  alfo  a  ftrong  argument  to  be  drawn  from  the  gene* 
ral  inconvenience  \  for  if  the  defendant,  Mr.  Moulfm^  (honU 
prevail,  it  would  put  it  in  the  power  of  a  hufband  to  evade  the 
rule  of  tlie  court  \  for  by  afligning  the  wifc^s  eflfedls,,  he  gcti 
her  fortune  in  his  power,  which  he  could  not  have  upon  aa 
application  to  Chancery,  without  making  a  pro¥i(ion  for  hef 
firft. 

C  4^9  1        '^'^^  Chancellor  direfted  Ae  caufe  to  ftand  over,  to  lookinU 
tlie  cafes  -,  and  on  05fober  the  29th,  1 742,  it  came  on  agsun. 

The  Attorney  General  for  Mr*.  Voie^  then  cited  the  cafe 
Watjon  vcrfiis  Mafcal^  March  15,  1732,  before  Sir  JoJepbJAA 
where  he  decreed  a  provifion  to  a  wife  out  of  her  fortune,  aga 
the  affignces  of  a  bankrupt.     He  likcwifc  mentioned  1  P. 
382.  Jacob/on  isf  aP  verfus  Wiliiams,  and  i  P.  W.  1735.  KA^ 
mond  li  Ux*  verfus  Talleur.     Mr.  Chute^  for  the  defendant,  Sbi 
Moulfon^  cited  i  P.  W.  458.  Bofvill  verfus  Brander.  I 

The  caufe  flood  over  again  till  November  3,  1742^  whenm 
Chancellor  gave  judgment.  1 

Lord  Chancellor, 

Here  are  two  bills  brought : 

The  firft,  by  the  executor  of  Mr.  Burr^  to  be  dtfcharged  oi 
their  truft,  upon  paying  and  afligning  over  Jenny  Fcbe*s  (hare  ol 
her  father's  perfonal  eftate,  and  that  tliey  may  be  indenmified  il 
fo  doing. 

The  feoond  bill  is  brought  by  Mr.  Moulfon^  who  claims  a  rig^ 
to  Jenny  Kobe's  fliare  of  jBwri^s  perfonal  eftate,  under  the  ai&gft 
ment  from  her  hufband. 

As  againft  the  hun)and,  the  equity  Is  extremely  plab,  ani 
likewife  againft  the  aflignees,  who  claim  under  the  fecond  affigo 
ment. 

Therefore  the  principal  queftion  in  the  caufe  arifea  out  of  dH 
difcnce  made  by  the  wife  of  Fobe. 

Two  points  have  been  iafifte  J  on  for  ker* 
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Firfi^  That  the  hu(band  cannot  come  into  this  court  for  the  }J^^^^  ^' 
fortune  of  the  wife,  without  making  a  proviCon  for  her  in  the  **® ""•'*• 
Grft  placr. 

Secondly 9  That  there  is  an  equity  attached  to  the  thing  itfelf ; 
and  therefore  the  affignee  of  the  hufband  takes  it  fubje£l  to  the 
(ame  equity  ( i)^  and  from  hence  arifes  the  greateft  doubt. 

As  to  xhtjirfif  it  is  an  equity  grounded  upon  natural  judicCi  Asa  father 
and  is  that  kind  of  parental  care  which  this  court  exercifcs  for  m^/itj"^',***** 
*thebenefit  of  orphans ;  and  as  the  father  would  not  have  married  daughter  without 
hU  daughter  without  iniifting  upon  ibme  provifion,  fo  this  court,  *  provifion, 
wb  ftand  in  Ucoparcnti,,  wUl  not  do  k  (2),  »""w 

in  locopartatii^ 
doit. 

This  court  will  not  fuffer  the  hufband  to  take  the  wife's  por-  Where  the  ec- 
tion  (though  the  eccleiiaftical  court,  who  have  a  concurrent  ju-  «J«fiafticai  court 
rifdidion  with  this,  in  regard  to  portions  arifing  out  of  perfonal  confejrthe*"* 
tftate,  have  given  dieir  confent  that  the  hulband  fliould  have  it)  huAand  /hooia 
•ntil  he  has  agreed  to  make  a  reafonable  provifion  for  the  wife ;  **^^^  the  wife't 
and  in  many  inftances  have  granted  injundtoiis  to  ftay  the  pro-  ^urThL granted 
cecdings  in  the  ecclefiaftical  court  (3).  an  injundion  la 

In  T$tbiir%  tranfaaions  in  the  high  court  of  Chancery,  in  the  i^^.^^'^**'*" 
Cafe  of  Tafifiild  contra  Davenport^  14  Car.  !•     Lord  Keeper  Co-    j-  '#         .■ 
^tntrj  takes  notice  of  this  rule,  which  (hews  it  is  not  a  doArine    ^    4^0  J 
newly  uken  up,  as  has  been  fuppofed. 

But  though  this  is  fo,  yet  if  the  hulband  can  come  at  the  chat-  2^"^^" 'J^* 
tela  of  the  wife,  without  the  aid  of  this  court,  or  of  a  court  hav«  wife,  ^ymjUa^ 
ing  a  concurrent  jurifdiSion,  I  do  not  know  any  indance  where  *nd  the  huibaoi 
his  court  has  interfered  (4)  $  as  if  the  wife's  debtor  will  pay  her  S"/thew*t  no 
(ebc  to  the  hufband ;  fo  likewife  where  there  is  a  bond  debt  to  inftanot-  of  tkit 
he  wife,  dumfila^  and  the  hufband  recovers  it  at  law,  I  do  not  «>»»[^'«  gwntinf 
jiow  that  this  court  have  ever  granted  an  injunftion  ;  for  his  f^  liliTuit  vwa 
iiing  at  law  was  very  proper,  and  therefore  this  court  leaves  it  pwper  at  law, 
9  its  natural  courfe,  without  meddling  with  a  legal  que  (lion  \  Where  ahuibani 
hough  if  a  bill  was  brought  in  favour  of  a  wife,  for  an  in-  tary  rffignmenr 
andlion  to  ftay  execution  upon  the  judgment  at  law,  I  do  not  ^  the  wifc'a 
now  whether  this  court  would  not  grant  it ;  but,  as  that  point  i^i[eT/iuI^.7n 
(  not  now  before  mc,  I  will  not  determine  it.  his  place  only  § 

the  fame  equity 
in  rcfard  !•  ex«c«tort,  and  the  fame  at  to  aAgnect  or  hankrupta« 

If  one  looks  into  the  cafe^  upon  this  head,  it  is  difficult  to  re- 
onciJe  them,  though,  indeed,  one  thing  is  clear,  through  them 
U ;  that  if  the  hulband  makes  a  voluntary  alFignment  of  the 

(  O  Tfrrell  v.  Hopg^  pofl.  558.  after  the  wifc*«  death.   Sahj4n  v.  Tapley, 

(2)  MilHtr  V.   C#/////r,   2  P.  ^•641.  Amb.  509. 

fjmms  V.  Pierce,  3  P.  /r.    1 1.     Brtrvn  (3)  HJe  Anon,  ante  I  vol.  491. 

.   £/r#»,    3  P.    W.   202.     Harrifin  v.  (4)  Mihw  v.  Colmer^  2  P.    ]V.  641. 

\mckUi   I   ^trn,    239.      lyinch  v.    Pa/r,  FltTur   v.    F'ttTier^    poft.  514.       Atfruey 

\mmk.  86.     Middlecome  v.  Marloav,  poji.  General    v.     f/^h^rivooJ,      I     /'r/*.     538. 

SO.     But  it  feems  this  equity  does  not  Dimmcck  v.  AtkinjQU^  3  Bre%  Cba,  Ref, 

uaaA  to  the  children  of  the  marriage  195. 

C  c  3  wife't 
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Uwioft  r.     strife's  portion,  the  volunteer  muft  (land  in  the  place  of  tkcW- 
MouLsoN.     Yiz^d  (i);  there  is  the  fame  equity  too  in  regard  to  fxemtorsziA 
adminiflrators,  and  the  fame  as  to  ajfiguees  of  bankrupts^  for  it  is 
the  law  that  cafts  it  upon  them,  vide  2  Vcrn.  401.     Burnet  y^X' 
fus  Kinajlcn^  and  1  Vertu  564.     TTzj&r  vcrfus  WkeeUr^  and  Jj- 
cohfin  tff  aP  verfus  Williaws,   i  P.  W.  382  (2). 
In  equity,  not-      There  IS  a  particular  train  in  the  report  of  the  lad  cafe,  and  it 
withftan<nng^a    looks  as  if  Lord  Cavper  reftcd  his  opinion  chiefly  upon  the  coni- 
Cwfptr'%^  in  the  miffioncrs  of  bankrupts  afligning  a  poffibility,  which  he  thought 
cafe  oijf^jf^fi'*  they  could  not  do^  but  he  was  certainly  wrong  iii  point  of  law, 
^t^1^^n•w  vwy"**'  f^^  ^^^^  "^'  °"^y  ^^^  ^^"^'^  ftatutcs  relating  to  bankrupts  men- 
well  known,  that  tion  the  word  pojjfihility,  but   alfo  bccaufc   the    13   Eliz.  c.  7. 
afoffbmtjnuyr^^ff^  2.  empowers  the  commifTioners  to  aflign  all  that  llic  bank- 
and  afligned/    ^upt  might  depart  tvitk\    and  befides,  the  21   Jac.  i.  t.  19. 
r  421   1     ^i^^^s,  that  the  (latute  relating  to  bankrupts  (hall  be  conftrucd 
in  the  mod  beneficial  m.anncr  for  creditors.     Vide  Higden  ver- 
fus  Williamfofiy    at  the   Rolls^  Mich.    1 73 1,    and   aflirmcd  by 
Lord  Chancellor  Kitig^  in  Mich.  1732  *:  and  in  equity  it  is 
very  well  known,  that  a  poflibility  may  be  botli  releafed  and  af- 
figned. 

Th^  next   cafe  is  Watfon  verfus  Mafchal^  March  19,  1732, 
before  Sir  Jofeph  Jckyli^  who  decreed  cxaclly  upon  the  fame  rta- 
foning  as  in  the  cafe  oi  Jacob/on  verfus  Williams. 
Where  the  huf-      Yet,  where  the  wife's  truft  of  a  term  has  been  affigned  by  the 
vrirc*»*tr5ft'of  a  hufband  for  a  valuable  confideratlon,  there  the  determination  has 
term  for  a  va-   been  Contrary,  and  the  rule  has  been,  that  the   aflfignee  fliould 
luabic  "^^*^-  not  make  a  provifion  for  the  wife   before  he  could  be  iniidcd. 
ncTnccd  not^    Tudor  vcrfus  Samytie^  2  Vern.  270  (3). 
tnake  a  provifion 
for  the  wife,  before  he  is  intltlcd. 

There  was  fome  difpute  at  the  bar,  how  nm  allocatur  at 
the  end  of  this  cafe  is  to  be  applied,  whether  to  the  whole 
cafe,   or  the  words  immediately  preceding  ;  but,  from  what  I 

(i)  Set  Baus   v.   Dandyy    ante  20S.  not  belong  to  the  ^.wrwor  of  Mr.  t^j^M 

note  2.  but  furvivcd  to  her:  for  as  Mr.  Sbudd 

{z)  Bo/vill  v.  Bynnicr^  i  P.  W,  459.  had  made  no  provifion  for  her,  aiidai 

Ex  farte  Cof\:fcgnm(^    ante    I   vol.    192.  the  Court  would  not  have  decreed  the 

Grey  V.  Ktniijh^  aute  I  vol.  280.     If'or-  legacy   to  him,  without  his   making  t 

rail  v.  Marar,  and  Euj7jntvn  v.   Pells,  fcttlcmcnt  upon   her,    fo    his  executor 

1  Cox^s  P.  If*  459.  note.     MiddUrnmbe  could  not  be  in  a  better  fir  nation  fbafl 

V.  Marltm-f   f-oft.  520.     Tynel  v.  Hope,  himfclf.     His  Lordlhip  decreed  ihc  Ic- 

fofi,  558.     Paul  v.  Btrch,  pojl,  622.     In  gacy  to  the  plaintiff.     Reg,  Lih.B.  1742- 

x:\CQiiL\coi  Shudftllv,Jih!l  [poji,  516.'^  fol.  184. 

Mr.  SbtuirdU  before  he  had  received  the  (3;  3  Cha.  Rep.  223,    224.     Sir  Bd' 

legacy  of  I  ceo/    let  to  his  wife,   died,  fward  Tunier's  cafe,    i  /Vn.  7.     PiW* 

leaving  liic  pUintirt,  his  widow,  an  in-  Hunty  i  /V;;/.  18.     Batrj  \,  basdjfMMte 

fant,  who  infiflcd,  that  the  legacy  did  208.     Contra  Hard.  496, 

•  3  F.  WVj.  13a.  In  thtt  cafe  it  was  determined  that  a  continent  interrft  or  p^'. 
fibility  in  a  bjrkrunt  is  aHignable  by  the  commifnoncr^}  thu»  a  devife  was  to  luch  << 
the  chilJien  rf  yf.  js  OiouIj  be.  living  at  her  death :  yt.  had  ifl'ue  B,  who  bc\.oaiin$* 
bxTkrupt,  gcti  hi*  ccrtidcate  allowed  j  after  which  ji.  dies  j  thi*  contingent  ii>«'f**  * 
liubie  to  the  bankruptcy,  Icr  .is  much  as  the  fun  in  tiic  mochcx'^  life-time  nuebiHi^' 
felc«led  it. 

hare 


in  the  Timcrof  Lord  Chancellor  Ha&dwxcke.  42  r 

t  mentioned  before  out  ofTotbill,  it  is  applicable  only  to  the     Tiwson«  r. 
preceding  words.  Movlioh, 

The  next  cafe  as  ff^alters  verfus  Saunders^  Eq.  Caf.  Ahr.  58. 
rhc  next  is  Bqfvil  yerfus  Brander^   i  Wms.  458. 
The  next  is  Bates  \^t{\i%  Dandy ^  July  16,  1 741  (i), 
[n  thcfe  cafes  you  ohfcrve  the  particular  contradl  of  the  huf- 
id,  for  a  valuable  conlideration,  has  got  the  better  of  the  wife's 
lity  to  have  a  provifion. 

The  ground  of  Sir  Edward  Turners  cafe,   i  Fern,  7.  was  this,  At  at  law,  the 
It  as  the  hufband,  at  law,  could  difpofe  of  a  term  for  years,  fo  Ji'J^*!;*|,j'^"j^ 
lyhe  difpofe  of  the  truft  of  a  term,  becaufe  tlie  fame  rule  of  for  years,  fonuy 
operty  muft  prevail  in  equity  as  well  as  at  law;  but  vide  the  hedifpoft  ofthc 
fc  of  put  verfus  Hunt,  i  Fern.  18.  where  Lord  Chancellor  J™^*^^^^^' 
^iingiam  expreifed  great  furprize  at  this  rcfolution.  rule  of  pruperty 

Now,  I  apply  the  reafon  of  diefe  cafes  to  the  prefent.  muft  prevail  in 

As  to  the  laft  of  the  aflignmcnts,  it  does  not  differ  from  tlie  *j*^'J"^**'^'"** 
fc  of  aflignments  of  bankrupts,  for  it  is  the  cafe  of  a  failing     r  422  1 
an,  and  exadly  under  the  famereafoning  as  an  alTignmentof  a 
nkrupt's  cffefts  for  his  creditors  in  general ;  for  here  he  aifigns 
!  his  right,  title,  Cs^r.  and  therefore  is  exa£lly  upon  the  fame 
otiag. 

As  to  the  firft  affignment  to  the  defendant  Mr.  Moulfon^  to  be 
re,  that  is  different  from  the  other,  and  likewife  differs  in  fe- 
ral circumflances  from  all  the  cafes  cited, 
lathe  firft  place,  here  is  a  mixed  fund  arifing  out  of  real  as 
:]1  as  perfonal  eftate ;  for  though  the  father,  indeed,  by  his 
il,  dire£ls  the  eftate  to  be  fold  and  turned  into  money,  yet  all 
c  children  together,  when  they  came  of  age,  might  have 
d  to  the  truftces  of  the  wiU,  let  us  take  the  real  eftate  as  it  isj 
itwithftandingtheteftator  directs  it  to  be  fold. 
Bcfides,  the  wife  was  an  infant  when  flie  married,  and  like- 
ife  during  all  thefe  tranfa£lions,  and  confequently  a  particular 
•jeft  of  the  care  of  this  court. 

Befides  too,  this  is  not  an  affignment  of  a  term  for  years,  or  a  This  differs  from 
ccific  thing,  but  an  affignment  at  once  of  all  her  fortune,  and  fo^tJ*hulb^Id* 
tich  the  hufband  could  not  reduce  into  poffcilion,  without  the  at  once  afligned 
Eftance  of  this  court ;  neither  has  there  been  any  divifion  in  the  ^il  the  fortune, 
wU  made,  or  even  an  account  taken  of  the  tcftator's  eftate,  couUnot ied«c 
bich  could  bind  tlie  parties.  into  pofTeffion 

Thfc  truftees  thcmfelves,  though  willing  to  have  joined  with  ^T*?^"'  ?^,  ?^ 
ic  h^lband,  could  not  have  bound  the  wife,  as  llie  was  an  m-  court, 
uit,  and  as  there  is  likewife  a  claufe  of  furvivorftiip  in  the  will ; 
nd  therefore  there   is  no  poffibility  of  coming  at  the  fortune, 
i^ithout  the  aid  of  this  court. 

For  this  reafon  the  defendant  Mr.  Mculfon  muft  be  prefumed 
^  have  known  all  the  circumftances  of  this  fecurity,  and  what 
lie  rule  of  equity  is  in  regard  to  provifions  to  be  made  for  a  wife 
^  of  her  fortune. 


(1)  Ante  207.  S.  C. 

Cc4  Trt 
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Jbwioh  t.  In  the  prcfent  cafe,  I  lay  a  very  great  weight  upon  its  being  in 
MouLsoM.  aftignmcnt  of  the  whole  portion,  and  if  I  (hould  allow  t^  prac- 
^i^&f  ticc  to  prevail,  it  would  trip  up  all  the  care  and  caudonoftliii 
affigomentof  the  court  with  regard  to  infants ;  for  a  hufb^d  then  would  hate  no- 
^**-f(^k*^*  thing  to  do  but  to  take  up  money  of  a  third  perfon*,  and 
priaice*  flwhiid  though  neither  he  nor  the  lender  know  exaftly  at  the  time  what 
be  allowed,  it  the  fortune  is,  yet  he  may  aflign  it  over,  and  fo  defeat  die  care 
S!^"!t^'orthc*^^  of  the  court  intirely. 

coorrSi  fc-  •Confidcr  too,  the  particular  dfcumibnces  of  this  cafe;  it 

gard  to  infanu.    hufband  was  in  debt  before  he  married ;  runs  away  with  ttii 

£  ^423  J     young  woman  clandedinely,  without  the  confcnt  of  any  of  her 

relations,  with  a  view,  very  poffibly,  to  prevent  his  being  a^ 

reftcd. 

To  this  it  may  be  objeded,  that  if  I  decree  a  proviiion  for  dte 
wife,  people  will  not  venture  to  lend  their  money,  which  would 
be  a  great  detriment  to  the  public  in  general,  and  to  trade  in  par- 
ticular. 

To  which  I  anfwer,  that  though  this  court  (hould  not  raliff 
and  legitimate  fuch  ailignments,  yet  there  will  be  perfons  enonga 
found  to  rifque  their  money  upon  fuch  fecurities. 

Therefore,  I  am  of  opinion  not  to  allow  the  creditor  to  recm 
the  whole  fortune  of  tlie  wife,  without  making  fome  provifioa 
for  her  ( i ) ;  and  I  would  recommend  this  method  to  the  defend- 
ant Mr.  Moulfon^  that  he  (hould  come  into  terms  to  give  the  vife 
and  children  fome  part  of  the  principal  of  her  fortune,  and  thea 
he  will  have  an  immediate  benefit  front  the  refidue. 

Lord  Hardwich  ordered  it  to  (land  till  the  firft  day  of  aofet 
after  the  term ;  and  faid,  perhaps,  before  that  time,  the  particSi 
when  they  fee  the  inclinations  of  the  court,  will  acquiefa )  if 
they  do  not,  they  can  have  no  benefit  for  a  long  time,  as  the  in* 
tereft  of  her  fortune  can  be  applied  only  to  the  feveral  demands. 
December  the  6th,  1742.  The  caufe  of  Jenv/on  verfus  AUJm 
ftood  again  in  the  paper,  when  it  appeared,  that  it  was  agreed 
between  the  parties,  that  the  neat  fum,  which  (hall  remain  after 
the  deduclion  of  coils,  (hall  be  divided  into  equal  moieties ;  and 
one  moiety  thereof  was  to  be  paid  by  Jew/on  to  Moulfotiy  towards 
fatisfaflion  of  his  debt ;  and  the  remaining  moiety  was  to  be  I^ 
tained  by  Jew/on^  to  be  difpofed  of  for  the  feparate  ufe  and  pro- 
vifioiiof  Jenny  Vobe^  and  the  children  (he  already  hath,  ornaf 
have,  in  fuch  manner  as  the  court  (hall  dire£l  \  and  chereopon 
I^rd  Hardwich  ordered  and  decreed  that  the  agreement  be  per- 
formed, and  gave  full  dire£lions  for  placing  out  and  feciniog 
Jenffy  PUi*8  moiety  for  her  feparate  ufe,  during  her  life,  and 
after  her  death,  for  the  payment  of  it  to  her  children,  in  equal 
(hares  (2)* 

(0   ytde'Piyorr.  Hill,  4  Br^.  Cia.  (1)  Re^,  Lit.  A.  1742,  306. 

^#/.  139. 


in  the  Tioie  of  Lord  Cliatncellor'HARfivicnJ  424 

WM  Ycrfus  Claverden^  OSIoUr  29,  174I.  -Xafc  275. 

A  BUI  was  brought  by  an  heir  at  law,  charghig  fraud  and  cir-  a  fiaod  in  pio^  7" 
cumTcntioii  in  the  defendant,  in  obtaining  the  will,  and  «uringawai-^^?^^ 

•  J-    •«.    •     -.1.     *.  n.  *_•  cannot  be  deter-y  ^S;!^ 

mfanity  in  the  tcftatrix.  „i^j  ,,,„^  bn  .^T^ 

Lord  Chancellor,  muft  be  dedd^^^^^^^- 

This  court  will  not  determine  a  fraud,  in  procuring  a  will,  by  *  atii  at  law.     // 

without  dire^ng  a  trial  at  law,  which  was  done  accoxding* 

I  {hall  decree  cods  againft  the  plaintiff;  for  where  an  heir  at  Where  an  Heir  it 
law  will  bring  a  bill  to  fct  afide  a  will  for  infanitjr  in  the  teftator,  {jj[  ^  fJ^^^^J  * 
when  he  might  have  proceeded  at  law  by  eje£lment«  this  is  fuch  will  for  inianity^ 
a  vexation,  that  if  he  fails  in  fetting  it  afide,  he  fliall  pay  cofts,  fo  inftea<l  ^f  <a 
bx  as  relates  to  the  controverting  of  the  will.  Slinky  w^ 

if  he  SL 

But  where  an  heir  is  brought  before  the  court  as  a  defendant.  Where  an  heir 
ercn  though  he  fliould  infill  upon  the  will's  being  fraudulent,  or  ^ro«sttbefji« 
the  teftator's  being  infane,  and  an  iffue  at  law  is  direfted  to  try  delendantr«nd 
the  fraud  or  infanicy,  yet  this   court  will  not  give  cofts  againft  iflue  it  direaed. 
him,  though  he  fails  in  the  attempt  of  overturning  the  wUl,  but  J^JlJJ^' ^ 
very  often  allows  the  heir  his  cofts  (2)*  the  teftjitDr, 

though  he  faUa 
In  oYcrtuming  the  will,  the  court  will  not  giTC  coftt  againft  hin. 

(1}  Bennet  v.  Fade,  ante  324.  (2)  Bidulfb  v.  BidulfA,  2  P.  IT.  285. 

Humpbrty  v.  Mctfe^  ante  408.    Benu^  r. 
Eyre,  pojt^  3  vol.  387. 

Galtott  Terfus  Hancocl^  OSfober  29,  174a.  Cafe  277* 

THE  defendant's  late  hufband  being  feifcd  in  fee  of  an  ft;^*"fe^*iS* 
eftate,  and  having  borrowed  afumofmoney,  gave  a  bond  having  bomnrei 
fcrit,  dated  May  12,  1724,  and  a  mortgage  for  the  fame  fum  "^"^^/JJ  J^?J» 
Mdie  1 3th  of  Jitf/f^  following  :  On  the  lith  ot  December ^  1728,  i't^and  a°o»rt* 
lie  made  his  will,  and  devifed  the  eftate  in  fee  which  he  had  thus  gage  on  it  ibr  « 
iwwgaged,  andalfo  an  eftate  for  three  lives,  to  the  defendant  his  ^^^^^^)\<g^ 
wife,  and  made  her  fole  executrix.  bywiilhedevife« 

the  mortgaged 
*te|  and  a  freehold,  for  three  livety  Co  hiiwlfe^  and  appointed  her  fole  executrix.   The  queilioa 
^  iftho  perfonal  eftate  is  not  fufiicient  to  pay  the  mortgage^  whether  (he  eftate  defcended  on  tho 
|l>^U)ff  iiiould  not  make  up  the  deficiency^  fo  that  the  eftate  decreed  to  the  wife  might  not  be  afFedled 
^Ulft  tbere  were  real  aflets  }    Lord  Hsrdw'ukt  held,  at  the  firft  hearing,  the  wife  was  not  iatitled  l»         O 
■ck  •xoncration  in  a  court  of  eq^uity,  but  muft  take  the  eftate  with  its  burden  (i).        y^  '   y  ^^ 

^^  ^734>  he  purchafed  one  moiety  of  the  reverfion  in  fee  of  ^  ^.^^^^^^^^^/^/k 

Aelifcliold  eftate,  and  the  other  moiety  in  1737,  and  died  foon  ^- S^ j^ 

after,  without  making  any  alteration  in  his  wiU.  '^^'''^J^  !^  z. 

The  bill  was  brought  by  the  heir  at  law,  to  have  the  deeds  and 
Citings  of  the  lifehold  eftate,  the  reverfion  in  fee  of  which  was 

(1)  But  this  decree  was  revcrfed,  foft.  430. 

purchafed 


/-V.^-^  .  4^^ 
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Gaitony.     purchafcd  by  the  teftator  after  making  his  will,  and  foranac- 
Hakcocs.     ^^^^  Qf  jj^g  pcrfonal  cftatc. 

The  plaintiff  infifts,  that  the  edate  defcended  is  not  liabk  ta 
pay  the  mortgage,  and  endeavours  to  throw  the  burden  upon  the 
defendant,  to  be  paid  out  of  the  perfonal  aflets ;  and  if  thofe 
ihould  be  deficient,  out  of  the  eftate  devifed  to  the  defendant. 

The  defendant  infiils,  that  if  the  perfonal  eftate  is  not  fuf- 
ficient  to  pay  the  mortgage,  the  eftate  defcended  upon  the  plaintiff 
{hall  make  up  the  deficiency ;  and  that  the  eftate  devifed  to  her 
Ihall  not  be  afFe£led  while  tlie  real  afTcts  are  fufficient. 

Mr.  C^ute  for  the  defendant,  cited  Heron  contra  Merici^  SaJJt, 
416.  Carter  verfus  Barnardiftony  i  P.  Wms»  5  ©5.  and  King 
vcrfus  King  and  Ennisy  3  P.  ^'w/.  358. 

Lord  Chancellor, 

This  caufe  comes  before  the  court  in  an  odd  manner,  be* 
caufe  the  mortgagee  is  no  party,  nor  has  he  taken  any  remedy  in 
law  or  equity. 

The  plaintiff  however  has  a  clear  equity  for  the  deeds  and 
writings  of  the  eftate  defcended,  and  to  have  an  account  of  the 
perfonal  eftate  of  the  teftator ;  and  I  own,  I  thought  the  other, 
at  firft,  as  clear  a  point  in  favour  of  the  heir ;  but  however,  as 
the  defendant,  the  widow,  is  a  fufferer,  contrary  to  tlie  intcn- 
tention  of  her  hufband,  for  he  had  no  defign  of  purchafing  the 
reverfion  in  fee  of  the  lifehold  eftate,  at  the  time  he  made  his 
will,  I  was  willing  to  hear  what  could  be  faid  on  her  behalf, 
rnrchafing  the  But  it  IS  fo  very  clear,  that  the  purchafing  the  reverfion  after 
tcreriion  in  ice  makinp  the  Will,  is  a  revocation  pro  ianto^  that  it  was  very  can- 

aftcrihc  wiU  of    ,.,,     ^-  »      l  r  >  ; 

tlie  rifehoid        <li^Iy  pven  up  at  the  bar. 

eftttp,  was  a  re-      From  hence  it  arifes  that  the  eftate,  formerly  lifehold,  is  de- 
'**^"ddrccjid$  '^^"^^^  "P^"  ^^^^  ^^^^^  ^"^  *^  defcended,  let  it  be  by  what  means 
1^  the  heir,     it  will,  whether  by  being  omitted  in  a  will,  or  revoked,  it  is  the 
fame  thing ;  and  will  not  alter  the  right  between  the  parties. 

This  being  fo,  it  brings  it  to  the  main  queftion,  whether, 
where  a  real  eftate  is  devifed  with  an  incumbrance,  and  another 
defcended  upon  the  heir,  the  devifee  is  intitled  to  have  her  eftate 
exonerated. 

I  am  of  opinion,  the  devifee  is  not  intitled  to  fuch  exone- 
ration in  a  court  of  equity. 
r  426  ]  Tliere  is  no  precedent  cited  to  me  vi'here  it  has  been  fo  deter- 

mined, or  where  the  very  point  has  come  diredtly  before  the  courtt 
It  has  been  infifted  on,  that  the  bond  ought  to  be  confidered 
as  a  diftindl  debt,  and  the  mortgage  only  as  a  collateral  fecuritfy 
and  therefore  are  two  diftin£i  tranfa£tions ;  and  if  fo,  the  bond 
creditor  is  intitled  to  come  upon  the  real  aifets. 

I  will  not  fay  whether  this  M-ould  not  make  fomc  difference  ii 
it  was  the  faft,  but  it  appears  to  me  that  both  bond  and  mort- 
gage were  to  fecnrc  the  fame  individual  debt,  and  the  bondvras 
only  given  in  the  mean  time,  till  the  mortgage  could  be  made. 

It  is  likcwife  infifted  on  the  part  of  the  defendant,  that  the 
money  borrowed  is  a  debt  th.it  charges  the  heir,  for  the  hciris 
bound  by  tlic  boad,  and  the  covcuanti  in  the  mortgage. 
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!s  very  true. -^Jott  the  pcrfonal  cftatc  (hall  be  applied  firft,  CAtTowT. 
:  lay  lhc<t^  no  fuch  diftinaipn,  for  the  creditor  may  ^^"""^j?** 
Kl.^jpimft  the  licir  if  he  pleafes,  and  he  has  no  way  to  help  ^^  pJ^iST 

If  (17.  againft  the  heir 

^  it  is  a  very  different  conBderation  when  the  queftion  is  jJ|^{jJ^^^o^,'^o 
en  two  real  cftates  ;  and  it  would  be  hard  to  turn  the  bur-  diftinaion  of  the 
F  from  a  devifce,  and  throw  it  upon  an  heir  at  law.  perfo«ai  eila(c*$ 

the  cafes  prove  an  heir  at  law  to  be  as  much,  if  not  more,  t\i^f^^^^^  *^' 
urite  in  a  court  of  equity  than  a  devifee^  but  none  that  a 
:  is  more  favoured. 

is  is  a  cafe  where  the  teftator  himfelf  has  laid  a  real  bur-  The  tcftator 
M)n  the  lands  devifcd,  and  quite  different  from  the  cafe  of  a  ,' "f^^^buiSei*^ 
il  bond  debt,  fo  that  his  mortgaging  it  is  a  material  circum-  upon  the  lands 
.     For  how  can  a  court  of  equity  fay  that  the  teftator  did  <^vifcd,  ud 
end  it  (hould  pafs  cufn  onere^  when  there  is  fo  ftrong  a  pre-  cnt'from^Uie*'* 

ion  that  he  did  ?  cafe  of  a  ^enciil 

\  truly  faid  at  the  bar,  that  there  is  no  cafe  exa£Hy  in  point ;  ^^  ^^^ 

xrtnr  verfus  BarnarJtflon  (2)  comes  neareft  to  it. 

that  cafe  where  there  was  a  devife  of  the  manor  of  Dale  to 

md  the  manor  of  Sale  to  another ;  fuppofe  the  teftator,  af- 

had  thus  devifed  thefe  two  manors,  had  thought  proper  to 

age  the  manor  of  Salcy  this  devifce  might  have  ufed  all  thefe 

cnts  which  are  now  ufed  to  exonerate  }iis  cftate,  by  calling 

the  devifec  of  the  manor  of  Dale  to  bear  his  proportion  of 

Drtgage. 

ras  very  juftly  obfcrved  by  Mr.  Bronvfty  that  an  heir  at  law,     £  427  3 

as  an  eftate  defcended  upon  him,  is  to  be  confidered  in  the 

ight  as  if  the  eftate  had  been  a£bua]ly  given  to  him :  and 

s  no  colour  to  fay  (even  laying  afide  the  expreflion  of  an 

:  law's  being  a  favourite  of  this  court)  that  a  devifce  fliall  be 

red  to  him  in  equity. 

Lordfliip  decreed  the  defendant  Hancock  to  account  for 
rfonal  eftate  of  her  teftator,  and  that  ftie  (hould  deliver  up 
eds  and  writings  relating  to  the  cftate  defcended  upon  the 
lintiff,  andthat  they  fliould  be  given  in  upon  oath  before  a 
r,  and  lodged  there  as  a  fecurity  to  the   defendant  for  her 
•  upon  this  eftate,  until  the  plaintiff  fliall  have  affigncd  it. 
ere  was  a  doubt  formerly  with  regard  to  dower,  but  it  has  Though  a  hnf- 
fettled  ever  fince  the  cafe  of  Lawre/ne  verfus  Lawrence ['^)\  ^^^^  dcvifrs  an 
Eq.  Caf.  Ahr.  218.  in  which  though  Lord  Somers  was  of  Ji^gfr  rhantir 
>n,  that  where  a  hufl)and  had  given  an  eftate  to  a  wife  larger  dower,  (he  isia- 
bcr  dower,  it  fliould  go   in   ademption  of  the  dower ;  yet  ^^^^^^-^^^^^^ 
ioufe  of  Lords,  on  the  17th  of  May  17 17,  reverfed  his  dc-  "**  ^*     *°  *"^* 
and  held  flie  was  intitled  to  both  notwithflanding  (4). 

\  Sed  viife  poji.  435.  I  Fef,  230.     Arnold  y.  Kempficad^  Amh. 

I  I  P.  H".  505.  S.  C.  467.     Villareal  v.   Lord  Galnjoy^    Amb^ 

li^^rff.  365.  S.  C.  682.       I   Bro.   Cha.   Rep.   292.    S.   C.' 

I  yide  Hitcbin  v.  Hitclin^  Pr^^.  Cha.  Pear/on  v.    Pcarjon,     1   Bro,   Cha^  Rep. 

Lemon   v.   Lemony    8    Hn.    366.  292.       Baynton   v   Bayntofiy    ibid.     445. 

f^-Tinueyn  pcjf.  3  vol.  8.     Inclednn  Jones  v.   Collier,    Amb,  730.      IFake  V. 

^^t^ie^  foft.   3  vol.  436.     Har,  Co.  h^ake^^  Bro,  Cha.  Rep,  255. 
j6.  b.  note   6.      Ajres  v.  M7//:/, 
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Cafe  278*  Galtcn  ycT{\x$  Hoftcoci,  June  xr,  1743.    J^ti^ring. 

•  Mr.  Mmrof.    Ti  ^  R»  Solicitor  General  ♦,  counfcl  for  the  defend] 

iVJL  devifec. 
On  the  one  hand  The  ftatutc  of  the  3  tfT  4  JFill.  (st  Mar.  ch.  1 4.  of  frai 
it  wottld  be  hard  devifes,  fiiews  that  the  heir  and  devifee  are  not  putuj 
^tTf^fm!ai**'  fame  footing :  the  dcvifce  cannot  be  fucd  alone  upon  that 
f iitance,  ro  pay  fo^  the  heir  muft  be  joined  with  him :  and  as  I  am  inform 
a  debt  in  fa-  general  praftice  upon  judgments  on  this  ftatute  is  to  in( 
fc^!!!ll*^'^the  ^^^  ^^^^  "^"^  '"^^^  ^^^  ^^*  fatisfaftion,  which  is  very  pai 
other  hand,        becaufc  there  are  no  direct  words  in  the  ftatute  to  warran 

where  the  eftatc 

4e(cead«d  U  large,  it  would  be  ai  hard  to  leare  the  burthen  on  the  fpecific  devifecf  when  the 
alrooft exhauft*  the  eftatc:  on  accoancof  thefe  difficulties  Lord  Hardwuke  adjourned  the  cau£i 
tax  entKiek  of  judgments  at  law  on  the  ftatute  of  fraudulent  devifesy  and  for  precedents  in  equi 
ribcre  art  ^edalty  debts  and  xnongaged  eftates  deriiied  beiides. 

The  ftatute  has  made  no  manner  of  alteration  but  ha 
tween  the  creditor  and  the  devifee,  and  as  to  heir  and  de\ 
law  is  the  fame  as  before :  for  if  a  bond  creditor  exhaufts 
fonal  affets,  the  legatee  ftiall  ftand  in  his  place,  and  con 
the  real  alTets,  for  the  beir  is  only  intitled  after  all  gifts 
tisfied,  fo  that  a  legate^  is  preferred  to  an  heir  at  law :  w 
Ihould  a  legatee  of  a  perfonal  thing  be  in  a  better  conditi 
r  428  1  ^  devifee  of  a  real  thing  ?  ^ide  Hern  contra  Mericky  befo 
Har court  in  Cane.  Saik.  416* 

This  being  the  fettled  rule,  that  the  heir  can  take  notl 
the  furplus  after  all  gifts  are  fatisfied ;  confider  the  prin 
which  it  is  founded,  (for  every  rule  is  founded  upon  r 
maxims  of  law),  namely^  that  if  a  teftator  can  difpofe 
whole,  a  fortiori  he  may  difpofe  of  a  part. 

A  bond-creditor  may  certainly  fuc  the  heir  firft  if  he 
without  coming  againft  the  perfonal  aflets.  Kinajlon  verfu 
OBober  19,   1741  (l). 

Mr.  Ckute  of  the  fame  fide  faid,  it  is  the  duty  of  an  < 
in  the  firft  place  to  difcharge  the  mortgage,  and  if  there 

Serfonal  aiTets,  the  heir  mult  prevent  the  mortgagee  from 
ring  the  fpecific  devifee.     Clifton  vcrfus  Burt^  1  Wttis. 

Mr.  Attorney  Gencriil  for  the  plaintift'. 

Here  is  no  creditor  before  the  court,  and  therefore 
naked  and  fimply  on  the  proper  equity  between  a  devifee 
heir  at  law. 

The  devifed  cftate  is  liable  in  two  capacities. 

I  ft.  As  it  is  fubjeft  to  the  mortgage. 

2dly,  Under  the  ftatute  of  fraudulent  devifcs. 

There  are  many  cafes  where  the  turn  of  the  fcale.is  { 
an  heir  at  law,  for  the  fake  of  the  heir  at  law  :  but  the  gci 
of  the  other  fide  have  not  fhewn  that  equity  has  taken  the 
from  the  kares  faEitis^  where  the  fcale  ic  equal,  and  th; 
upon  the  bares  natus. 

(1)  Ante  204.  S.  C. 
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They  confider  it  In  too  narrow  a  view,  without  reflcding  how    GAtroH  v. 
e  will  has  given  it,  and  the  circumilances*  Hawcoc*. 

If  it  appears  that  it  was  the  teftator's  intention  that  the  devifee 
ould  take  it  incumbered,  there  is  an  end  of  the  queftion. 

It  is  impoflible  that  the  teftator  could  intend  ihe  (hould  take  it 
(incumbered,  for  he  favs,  **  After  all  my  juft  debts  are  fatisfied, 

then  I  give  to  my  wife  this  eftate  ( i )." 

Which  ihews  (he  was  to  pay  the  debts  in  the  firft  place :  after-    £  429  J 
ards  by  another  independent  claufe  he  gives  her  all  other  his 
lates  real  and  perfonal. 

I  have  proved  by  the  words,  that  it  was  the  intent  of  the  tefta- 
Tto  give  it  fubjeft  to  this  burden,  and  the  law  charges  it,  as  I 
id  before,  in  a  double  capacity ;  and  therefore  it  would  be  ab- 
ird  to  difcharge  it  contrary  to  the  intention,  and  contrary  to  the 
ScSt  of  the  law.  f^tde  the  cafe  of  Lord  Warrington  verfus  Le€^ 
f/.  Cj/I  in  Ch.  in  Lord  King*j  tiniff  39. 

He  that  knew  he  had  given  her  all,  fubjeft  to  his  debts,  could 
Dt  but  know  tliat  this  eitate  was  equally  fubje£t,  as  the  law  had 
ude  it  fo. 

The  devifee  is  fubjefl  here  by  the  particular  intention,  the 
eir  only  by  a  remote  operation  of  law. 

The  ftatute  of  fraudulent  devifes  is  not  applicable  to  the  pre- 
:nt  cafe,  becaufe  the  ilatute  has  no  lien  upon  debts  arifing  from 
le  contra£l  of  the  parties,  but  upon  general  debts  only  of  a  teila- 
Dr. 

Mr.  Solicitor  General  in  his  reply  faid,  that  clearly  before  the 
iatute  the  heir  at  law  was  liable  in  the  firll  place  to  pay  fpeciaky 
lebts,  and  the  devifee  was  not  to  pay  any  part  of  that  debt  \  and 
ince  the  ftatute  the  law  is  the  fame,  for  the  ftatute  enters  not 
nto  any  other  cafe  of  mifchief,  but  only  provides  that  the  cre- 
litor  (hall  be  paid  at  all  events,  and  does  not  in  the  lead  difturb 
iny  right  tke  drvifit  might  have  before  againft  the  heir  at  law, 

An  heir  can  never  have  any  contribution  againft  the  devifee^ 
Kcaufe  he  can  have  nothing  from  his  anceftor  but  what  is  left  ua« 
iirpofed  of,  nor  is  there  any  inflance  of  an  heir's  bringing  a  bill 
tgainft  the  devi(ee  for  contribution.  He  cited  Havhtrf^  cafe  in 
IG.12.  *•. 

Lord  Chancellor, 

This  cafe  has  been  more  fully  argued  than  it  was  l>efore  ;  but 
U  counfel  on  both  fides  have  allowed  there  is  no  cafe  exactly  in 
point,  for  the  arguments  have  been  chiefly  drawn  from  analogy 
to  odicr  cafes  of  mar(halling  affcts,  I  will  not  be  over  hafty  in 
il^termining. 

(I)  P./.  431. 

^  It  was  relblTed,  that  in  cafe  of  a  common  perfon  the  Keir  of  a  conufor,  or  he 
l*!^  whom  the  judgment  is  gWen  in  debt  ihall  be  only  charged,  and  (hall  not  hav  c 
^"*(nb«tioa  agauift  die  terre-tenant  in  fome  cafes  s  for  if  a  tmn  be  feifed  of  three 
**«  of  land,  and  acknowledges  a  recognizance  or  a  ftatute,  fifr.  and  enfeoffs  /i.  of 
^  icie,  B.  of  another,  and  the  third  defcends  to  the  heir,  in  this  cafe,  if  execu^ 
^  be  fued  only  ag ainti  the  heir,  he  (hall  not  have  contribution,  fcr  he  comes  to 
^i«id  wichou;  taalidcrauoDs  ft&d  the  heir  Ats  In  the  fcac  of  hi^i  ancetlor.    Har^t't 

Some 
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Oaitok  V,  Some  pcrfons  who  have  fate  in  this  court  think  it  has  gone  too 
Aucocjc.  £^j.  jj^  giving  one  volunteer  a  remedy  by  way  of  circuity  againft 
another. 

Though  both  real  and  perfonal  cftate  are  liable  to  debts^  yet 
the  real  aflets  arc  a  favoured  fund. 

To  be  furc,  there  is  a  good  deal  of  weight  in  the  confequcncci 
of  the  other  fide ;  and  therefore  tliefe  things  defervc  the  confidei- 
ation  of  the  court. 

For  though  it  fccms  hard,  that  where  an  heir  at  law  has  a 
fmall  pittance,  the  court  (houid  make  him  pay  a  debt  out  of  his 
fund,  in  favour  of  a  deviree  of  an  cftate,  which  was  made  fubjcd 
to  this  debt,  and  a  devifee  likewife  of  all  the  refidue,  both  real 
and  perfonal ;  yet,  on  the  other  hand,  fuppofe  an  eftate  of  looo/. 
fer  ann,  (hould  defcend  upon  an  heir  at  law,  and  the  teftator 
ihould  have  devifed  anotl\er  eftate,  fubje£l  to  a  mcMrtgagc  which 
almoft  exhaufts  the  eftate,  would  it  not  be  as  hard  to  leave  die 
burden  upon  the  fpecific  devifee,  where  there  arc  real  aiTets  fuffi- 
cient  to  difcharge  all  the  debts  ? 

His  Lordftiip  adjourned  it  to  Mlchatlmai  term  to  look  into  the 
entries  of  judgments  at  law  upon  the  ftatuteof  fraudulent  dcvifcs  5 
and  likewife  for  precedents  of  cafes  in  this  court,  where  there 
are  fpecialty  debts>  and  mortgaged  eftatcs  devifed  bcfides. 

Cafe  279.  Gabon  verfus  Hancoch^  June  25,  1744. 

Lord  Hardwicke     /i    F  T  E  R  Lord  Hardwtche  had  taken  a  twelvemontli's  time 
5S  A?wi?"'if  -tjL  ^o  confider  of  the  cafe,  he  this  day  gave  judgment  in  it  as 

incitled  to  have     foUowS  : 

the  niortgage 

upon  the  eftate  devifed  to  her,  exonerated  out  of  the  real  aiTets  defeended  upon  the  heir,  and  reveled 

«he  fi»nner  deciee  totally  as  to  this  point  ^x). 

^^M^U'i^'  This  caufe  came  on  laft  upon  a  petition  of  rehearing.     Ztt  iU 

^^'^*"^^*f  ^^«f.'     Jtote  of  the  cafe  befcre^  page  424* 

%0/c^^^  clui^/0^2?    ^^  ^^  f^^^^  hearing,  1  determined  againft  the  defendant. 
>iip«^  -?Xr:  The  principal  queftion  is,  Whether  the  defendant  is  intitlcd  t« 

,/(i^4Ji^4>  ^*^^  ^^^  mortgage  upon  the  lands  devifed  to  her  under  the  will  of 
f-^^L^;/^^^S  her  huft)and,  exonerated  out  of  the  real  aflets  defeended  upon  die 
^*^  ^       J^/S-  plaintiff,  the  heir  of  the  teftator  ? 

^^ aJk.'  <^  -/^^        'V)[i\^  will  depend  upon  two  more  particular  queftions. 
^^^yj/^^r/'y.^^*^  ^^Kfty  Whether  there  are  any  words  in  the  will  to  tlirowdiis 
^        upon  the  heir  at  law  ? 

t  43*  J  Secondly^  Whether,  according   to  or  in  confequence  of  thofe 

l^^^^g^/S'T*.'/ rules  which  have  been  eftabliftied  in  equity,  the  defendant  fta" 
j^^Ay^4'"^^'    prevail  to  have  the  mortgage  on  tlie  cftate  devifed  to  her,  cxoflC- 

^^^_^  ^/^^'  rated  out  of  the  real  aflets  defeended  on  the  plaintifi^  ? 
^^^zX^T-^^fitrvf  ^       "^^^  teftator  in  his  will  fets  out  with  a  defirc,  that  allhisdcbtf 
7  ^s^^y   ^  Ay^^y  ^^7  ^  ?^^^  *"  ^^^   firft  place(2),  and  concludes  with  age* 

,4<f*^^*^^^  (l)  Sec  the  note  at  the  end  of  this  cafe-  (2)  AnHi^xZ^ 
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Ircfiduary  devife  to  the  defendant,  whom  he  makes  his  cxe-    GAtTow  t. 

j^/|\  Hakcocjc* 

n  the  part  of  the  plaintiff,  it  is  infiftcd,  that  the  introduftory 
e  in  the  will  is  fuffici^nt  to  charge  the  defendant  with  the  in- 
)rance  upon  the  eftate  devifed  to  her,  and  that  (he  ought  to 
it  cum  ofiertm 

I,  I  tliink  it  would,  with  regard  to  creditors^  but  it  is  by  no  Ythett  a  win 
IS  fufBcient  to  fix  the  onus  or  burden  upon  the  legatee,  or  to  fees  out  with  « 
a  variation  with  regard  to  the  different  funds,  out  of  which  ^^?"^*^*^* 
Icbts  are  to  be  paid,  or  to  tranfpofe  the  order  in  which  the  pLd'n°thc  firil 
)  are  to  be  applied  for  that  purpofe ;  for  thefe  claufes  in  place,  the  wile 
have  received  fttch  a  conftruftion,  merely  for  the  aid  and  ^"J**^^^ 
ince  of  crtditors^  that  they  may  not  lofe  theit  jufl  debts.  hare  taken  the 

eftate  cum  omtrg 
I  to  her,  but  Is  not  fafficient  to  fix  the  burden  upon  the  legatee,  fo  as  to  make  a  variation  wiih 
to  the  different  funds,  out  of  which  the  debts  are  to  be  paid  i  or  tranfpofe  the  order  in  which 
t  to  be  applied  lor  that  purpole. 

1  to  part  of  the  real  eftates  devifed  to  the  wife,  the  will  is 

y  revoked,  and  muftbe  taken  as  if  tliey  had  never  been  de- 

,  I  mean  thofe  which  were  only  pur  auter  vie  at  the  making 

;  will,  and  the  inheritance  of  them  purchafed  in  afterwards 

c  teftator. 

t  it  would  found  extremely  liarfh  in  a  court  of  equity,  if  T?*? '^5^ 

lid  ftrain,  to  charge  the  devifee  with  this  debt,  and  by  that  rc'midnrto  die 

s  leflen  even  tlie  eftate  which  remains  to  her  under  the  wife  under  the 

when  clearly  the  intention  of  the  teftator  was  to  give  her  i^t"ji J^^*^  ^ 

hole,  and  totaUy  to  difinherit  his  heir.  teftator  was  to- 

tally  to  di£nhc« 
rlt  the  heir,  would  (bund  harfli  In  a  court  of  e^ttitjf,  ' 

le  fecond  qucftion  is  a  new  one,  and  was   never  before 

;ht  in  judgment,  or  in  fpecie. 

liall  confider  it  in  two  lights. 

rfiy  How  it  would  have  flood,  in  cafe  this  had  been  a  genc- 

:btbybond,  or  covenant,  where  the  heir  is  bound,  without 

nottgage  to  fecure  it. 

»/w//j?,  Whether  the  mortgage  in  this  cafe  will  mate  any 

cncc. 

iicrc  arc  two  periods  of  time  which  will  be  material;  how  it    r  4^2  J 

d  have  been  at  common  law  before  the  ftatute  of  fraudulent 

es,  and  how  fince. 

t  common  law,  the  dcvifee  was  not  liable  to  the  demand,  be- 

5  the  difcent  was  broke. 

kcTulc  of  equity  before  the  ftatute  did  not  differ  from  the  rule 

V,  unlefs  there  were  fomc  particular  cnrcumftanccs  in  the 

lug  court  had  been  often  attempting,  before  the  ftatute,  to 
-  a  devifee  liable  to  fpecialty  debts,  but  were  not  able  to 
•  at  it,  which  was  the  occafion  of  the  ftatute. 

(l)  Vidipo/i.  439.  note,         H^aHcr  v.  Jaek/on,  ^Jt.  6z^. 
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Galtok  t.  The  heir,  before  the  ftatutc,  would  have  had  the  benefit  rf  the 
B^"^ftL  perfonal  cftatc  in  this  court,  in  eafc  of  the  real ;  but  if  dne  wis 
t^^  fnudu.  ^^  perfonal,  the  heir  could  have  had  no  relief,  not  fo  much  as  > 
lent  deYifet,  an  Contribution  from  the  devifee. 

heir  would  have 

liadtheaidofchepefloMleftate  in  eafe  of  tlic  real)  bvtif  no  perfonal,  act  Indticd  to  a  conknWiMi 

horn  the  device* 

The  next  queftion  is  upon  the  operation  of  the  ftatute,  abfttiA* 
ed  from  the  mortgage  in  this  cafe. 

The  words  of  the  ftatute  of  the  3  (sT  4  JF.  &  Jf  .  a^.  14^  are 
thefe: 

*<  Whereas  it  is  not  reafonable  or  juft,  that  by  the  pra£liceor 
**  contrivance  of  any  debtors,  their  creditors  Ibould  be  defrauded 
**  of  their  juft  debts  ;  and  neverthelcfs  it  hath  fo  often  happencdf 
•*  that  where  feveral  perfons  having,  by  bonds,  or  other  fpcdal- 
**  ties,  bound  themfelves  and  their  heirs,  and  have  aftcrwardt 
**  died  feifed  in  fee-fimplc,  of  and  in  manors,  meifuagcs, 
**  lands,  {jTr.  or  had  power,  or  authority,  to  difpofe  of  or  charge 
**  the  fame  by  their  wills  or  teftaments,  have,  to  the  defrauding 
*•  of  fuch  their  creditors,  by  their  laft  wills  or  teftaments,  dc- 
^  vifed  the  fame,  or  difpofed  thereof  in  fuch  manner,  as  fuck 
**  creditors  have  loft  their  faid  debts  :  for  remedying  of  whidn 
*<  Be  it  enafbcd,  bfc.  That  all  wills  and  teftaments,  limitatioi^ 
^*  difpofitions  or  appointments,  of  or  concerning  any  manon^ 
<'  mefTuages,  lands,  tenements,  or  hereditaments,  or  of  any  ren^ 
**  profit,  term  or  charge  out  of  the  fame,  whereof  any  perfonor 
««  perfons,  at  the  time  of  his,  her,  or  their  deceafe,  (hall  be  feifed; 
•*  in  fec-firaple,  in  poflefTion,  revcrfion,  or  remainder,  or  hai« 
*•  power  to  difpofe  of  the  fame  by  his,  her,  or  their  laft  wills  oC 
*^  teftaments,  (hall  be  deemed  and  taken  (only  as  againft  {vA 
••  creditor  or  creditors  as  aforefaid,  his,  her,  and  their  haili 
*<  fucceflbrs,  executors,  adminiftrators,  and  aflfigns,  and  cveif 
id  **  ofthem)  to  be  fraudulent,  and  clearly,  abfolutcly,  andutteiif 

"  void,  fruftratc,  and  of  none  effeft,  £^r." 
r  433  }        By  force  of  this  ftatute,  the  devifee  is  made  liable  at  law;  and 
Theaaion  under  the  aflioiimuftbc  brought  jointly  againft  the  heir  and  devifee. 
?e\m3!t;o"/J      *'^-  3*  "  And  for  the  means  that  fuch  creditors  maybe» 
■sainft  the  heir  ^^  ablcd  to  recover  their  faid  debts,  be  it  further  enafled,  TU 
and  dcvifcc.       fc  j^  jj^  ^af^g  before  mentioned,  every  fuch  creditor  (hall  and 
^*  may  have  and  maintain  his,  her,  and  their  a£lion  and  ^€dM 
*'  of  debt,  upon  hid,  her,  and  their  faid  bonds  and  fpedaltiei 
^'  againft  the  J!}eir  and  ifirs  at  law  of  fuch  obligor  or  Mgors^  aol 
"  fuch  devtfee  or  devifees  jointly^  by  virtucof  this  aft." 

The  next  queftion  will  be.  What  judgment  is  to  be  entered 
in  this  cafe  i 

It  has  been  infifted  by  the  defendant's  counfel  that  there  oug^ 
to  be  two  diftin£i  judgments :  Firft^  That  the  heir  (hould  maki 
fatisfaAion,  and  if  he  has  not  fufficient  a(rets,  then,  that  the  do* 
vifee  (hould  do  it. 

fiut  there  has  been  00  precedent  of  any  judgment  in  this  aAioa 

cited  in  fupport  of  this ;  but  then  it  was  (aid,  this  was  the  onlf ; 

reafon  why  the  ftatute  dire£ls  the  heir  and  devifee  to  be/mntf  in 

3  the 
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«  a£tion,  becaufe  if  the  heir  had  not  aflets  enough,  then  judg-     Galton  ▼. 
cut  miffht  be  entered  againft  the  devifec,  Hancock. 

But  this  IS  not  conclufive;  for  I  take  the  provifion  in  the  afl:  The  rrovifion  in 
be  introduced  for  the  benefit  of  the  creditors  merely,  without  ^hc  aa  w«$  in- 
j  regard  either  to  the  teir  or  devifee^  for  the  enabling  claufe  inti-  iJ^efit  t/thc^* 
:s  the  creditor  to  a  new  formed  writ,  and  to  bring  a  new  creditors  merely, 
lion ;  for  otherwife  tliere  might  have  been  a  collufion  between  without  any  rc- 
;  devifee  and  heir  at  law,  to  play  off  the  will,  or  not,  juft  as  it  heir  ©rdcvifce  * 
3uld  fuit  them  bed ;  therefore  it  was  a  neceflary  and  wife  pro-  ©r otherwife  hy 
ion  of  the  aft,  to  join  the  heir  and  devifee  m  the  adion,  to  fe-  «^<'!^"^»on  t^^y 

,,.'■',,  •*  '  might   hare 

re  the  creditor  at  all  events.  pUyed  off  the  . 

will,  or  not,  as  fuited  chem  beft. 

I  dire&ed  the  folicitors  on  both  fides  to  fearch  for  precedents  The  reifon  why 
judgments  at  common  law  on  this  ftatute,  but  they  have  not  ccdenwto^be*** 
m  able  to  find  any ;  the  reafon  muft  be,  that  the  proceedings  found  of  judg« 
this  court  are  more  expeditious,  for  they  may  have  a  fale  di-  ^^^^  *^  ^®"- 
Icd,  as  they  have  both  heir  and  executor  before  the  court.        Se^pi^ce'din^r 

here  are  more 
cxpedidoas}  for  u  hoth  heir  and  executor  are  before  the  court,  the  creditors  may  have  a  fale. 

TTiere  are  three  printed  cafes  on  this  a£lion,  one  in  Qift^s  in  the  cafes  on 
tries  243.  and  another  in  Lilly^s  Entries  145.  which  is  a  better  this  aaioa  in 
)k,  the  cafe  of  Jofeph  verfus  The  Duke  and  Duichefs  of  Hamilton.  ^//^>^d^'^*> 

,«i  J  Jr  J     J  >  £»fr;«,  the  writ 

the  Exchequer,  but  no  plea  or  judgment  are  mentioned.  charges  the  heir 

in  the  debet  and 
the  itimtt  \  ani  that  thij  vdgment  muft  fallow  the  writ  and  couat  is  a  known  rule  at  law. 

rhc  third  is  in  Lillfs  Entries  529.  7  jinn,  but  there  likewife    [  434  J 
10  plea  or  judgment,  nor  any  entry  of  it  in  the  office, 
[fi  all  thefe  precedents,  the  writ  charges  the  heir  in  the  debet 
I  the  detinety  and  fo  it  was  in  all  anions  againft  co-heirs  ( i ). 
A^ccording  to  the  known  rules  of  law,  the  judgment  muft  fol- 
r  the  writ  and  count;  therefore  I  conclude  the  judgment  here 
ft  likewife  be  of  both.     Vide  3  G?.  13,  14.  where  the  reafon 
a  judgment  againft  both  the  heirs  is  fully  fet  forth. 
rhere  is  another  confideration,  which  Is,  that  from  the  nature 
I  form  of  the  judgment  itfelf,  there  cannot  be  two  diftindl 
gments.     Vide  Plo*ivd,  438.  Davy  verfus  Pepys^  where  there 
i  precedent  of  a  judgment  at  large  againft  co-hoirs. 
rhc  lands  dcfccnded  arc  to  be  delivered  to  the  creditor  upon 
execution^  at  a  certain  annual  value,  until  his  debt  is  fatisded. 
[f  fo,  when  can  the'fecond  judgment  take  place  ?  for  you  can 
rcr  fay,  that  this  may  not  be  fatisfied  out  of  the  real  affets  of 
:  heir,  fmce  the  judgment  is,  tlic  creditor  to  hold  qucufq  \  de^- 
tm  fatisfa6lum  fuerit. 

What  is  the  rule  in  equity?  Why,  in  cafe  of  a  debt  bv  fpe-  K  equity  to  A- 
Ity,  that  the  perfonal  affcts  (hall  be  firft  applied,  and  if  dcfi-  ^^tlf,  "*  c?f"na  1'^ 
at|  the  heir  (hall  be  charged  for  affets  defcended.  ^Oett  mlVbe 

firft  applied,  and 
if  deficient,  the  real  affccs  dclcenacd. 

(l)  VideKinaJlon  v.  Clark,  ante  205. 

rou  Q.  C  d  No 
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Caltonv.  No  cafe  was  cited  at  the  bar;  but  there  is  one  whidi  hi* 
Hancock,  fome rcfemblance  to  it,  Gawler  \ct{\x$  If^adf^  i  P.Wms.^.  It 
is  faid  there  by  Lord  Cowptr,  it  is  thea£b  of  parliament  makes  dus 
aiTets  in  the  devifce's  hands,  and  tiai  requiring  the  heir  to  be 
made  a  defendant,  you  mull  follow  tlie  remedy  therein  prefaib- 
ed  ;  and  this  bill  in  equity  is  as  an  adtion  at  law  ;  but  his  Lordihip 
faid  nothing  as  to  a  contribution  between  tte  heir  and  iUvjfei. 

There  are  two  cafes  where  this  point  has  been  determined, 
SavUle  verfus  Savil/e,  before  Lord  Kifjg  and  Lord  Conwaj% 
cafe. 
In  Pitt  verfus  I  (hall  add  another  cafe,  Pitt  verfus  Raymond^  Janumj  a], 
Mj^momdy  the  1 734,  bcforc  Lord  Talhct :  "  A  new  bill  there  was  brottght, 
fadsfaafonoutof  "  ^^^^^  ^  ^^"g  courfe  of  proceeding,  to  have  iktisfaclion  outrf 
aifeu  defcended  ^'  affcts  both  defceudcd  and  dcvifed :  his  Lordfliip  dire£led  tbere^ 
J"**/^*f;?**',.  «  that  if  the  perfonal  were  not  fufficient,  then,  in  the  next  places 
reded,  if  the  ^n  account  was  to  be  taken  of  aflets  defcended  upon  the  her 
pcrfonai  were  not  «  at  law  ;  and  if  that  iliould  be  deficient,  then  an*  account  w»: 
fufficient,  un      cc  ty  be  taken  of  the  devifed  eRate,  which  fliews  his  opinion  as  to 

acsount  was  to  1       •         1  •   1      i         n-  /1     ■«     1  •• 

be  taken  o»- aflVtt  "  tlic  Order  m  which  the  aflets  were  to  be  marihallcd. 

defcended,  and 

if  that  was  deficient,  then  of  the  de>l£:d  eflitc,  which  fliews  hU  opinion  as  to  the  order  la  which  ik 

aflets  were  to  be  ourfluIUd* 

t  *435  J  ^  ^'^^^  *^»  ^^'  ^'^^  iwtion  of  contribution  in  die  cafe  of  Gjwtffi 
verfus  IVade  is  not  well  founded,  for  it  is  only  fiarted  by  couofelf 
but  is  not  fuppoftcd  by  any  authority. 

The  ftatute  of  fraudulent  devifes  was  made  merely  forthcfikt 
of  creditors^  and  not  at  all  in  favour  of  heirs  at  law. 

The  enatling  claufe  makes  wills  void  againily//c£  creditors^  b^ 
kaves  the  law  as  it  was  before  with  regard  to  heirs^ 

In  this  cafe.  It  would  be  contrary  to  the  plain  intention  of  tbl 
teftator  to  make  the  devifec,  the  wife,  Ikibleto  the  debt,  fodul 
file  fliould,  in  whole  or  in  part,  be  defeated  of  her  legacy. 

The  fecond  queftion  is,  Whctlier  there  being  a  mortgage 
this  eftate  devifed  to  the  defendant  the  wife,  will  make  any  at 
teration. 

A  mor^g^se  Is  t       It  mu(t  be  ad^mitted  that  this  is  a  debt  by  fpecialty.  and  tbl 
•v^'and  ihHlnd  ^^^  ^^"^  *^  ^'^^^  regarded  as a  pledge  or  (tcurity  for  the  money ' 

U'onl)  regirdcd  tllis  COUrt  (  I  ). 

as  a  pledge  tor  Xbl 

the  money. 

(1)  Lany  V.  Atbol^  po/l,  444.  "It  is  trral  (ecarity  to  the  land,  and  cannot 

not  the  covenant  to  pay  or  the  hwJ^  whicb  alter  the  fund.     Ba^ot  v.  Oughton^  I  i^ 

occafions  this  conftru^ion,  for  the  land  is  ff.  347.     Eiclyu  v.  Evefyn,    z  F.-Wa 

only  coniidercd  as  a  fecurity  for  the  per-  6^9  .Lfman  v.    Nevonham^      1   Vtf.  Jk 

fonai  debt.     Copt  v.  Cope^  2  Sali.  419.  S ha/to  v.  S/m/to,    a  GuV  P.    Af^.  664, 

Mtynell  v.  Ih'ward^  Pnc,  Cha,  6 1 .    King  TmkernjiUe  v.  Firtctett,  2  Br6.  Cha.  IK^ 

V.  King,    3  P.  ir.  358.  poft.  496.  3  vol.  57.     if^ard  v.    Dudley,  ibid.  316.     B* 

280.     On  the  Other  hand,   where  the  lingburjl  y.  If^aliktr,  Aid.  60^.     Sedvik 

real  ellate  is  originally,  or  afterwards  be-  Lanoy  v.  AtbQl,  /^.  444.  where  the  cotll 

comes,  primarily  liable,    the  real  ellate  took  Advantage  of  a  covenant  to  V^^ 

(hall  be  firft  applied,  though  a  covenant  rent-charge  in  a  marriage  iettlemest  mi 

is  added,  or  a  bond  given ;  for  fuch  cove-  favour  of  a  younger  dtild't    portion* 

■tmmi  or  i^nd  is  only  intended  as  a  colla-  But  in  the  cafe  of  a  mortgage^  if  a  xnoit- 
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The  mortgagee  may  take  his  remedy,  indeed,  againft  the  cxe-    Oaittok  t. 
itor,  or  againft  the   heir  at  his  ele^ion  5  but  it  muft  likewife     '^^'^c^^cic. 
:  admitted,  this  eIe£tion  of  the   mortgagee  will  not  determine  A  mortgagee 
liich  fund  ought  properly  to  be  charged,  nor  vary  the  right  as  "edy^ai!!ft*** 

du)fe  funds.  the  executor,  or 

againft  the  heir* 
the  ele^ioa  of  the  mortgage  does  not  vary  the  right  as  to  the  funds,  or  determine  which  ougiu 
perly  to  be  charfcd. 

This  was  determined  originally  in  favour  of  the  heir,  for  thcfe 

fons,  becaufe  the  heir  is  in  the  feat  of  the  anceflor,  and,  wbilft 

ancient  tenures  fubfifted,  was  obliged  to  perform  the   fer- 

rhe  firft  executions  'Wcrt  fieri  facias  y  and  levari  facias^  which  Anciently  they 
Qcd  chattels  only,  but  did  not  take  the  land,  vide  2  Co.  11  b.  ^fT  d^d""*!^ 
Uiam  Harberfs  cafe ;  and  fo  tender  were  they  anciently  of  tharthc  flieriff' 
led  eftates,  that  even  in  the  cafe  of  the  crown,  if  the  goods  ^^^^  not,  even 

chattels  of  the  king's  debtor  be   fufficient,  and  fo  can  be  '^"/^''^^J^^^ 
le  appear  to  the  (lierifF,  whereupon  he  may  levy  the  king's  debt,  the  la^ds  of  the 
I  ought  not  the  IherifFto  extend  the  lands  and  tenements  of  •if^^o  *f  hU 
debtor,  or  of  his  heir,  2  Injl.  18,   19.     And  Lord  ake,  in  LffidentHndfo 
herfs  cafe,  1 2.  b.  gives  the  rcafon  why  the  lands  of  the  king's  made  appear  u> 
or    were  liable   to  the  king's  execution,  becaufe  Thefaurus  ^^  fl»«"ff. 
p  e/l  pads  vinculum  £5"  bellorum  ttervi^  and  therefore  the  law 
s  the  king  full  remedy  for  it. 

[e  might  have  added  another  reafon  why  this  judgment  is  in    [  436  J 
ur  of  the  heir,  becaufe  otherwife  it  muft  have  been  againft 
perfoD  of  the  heir,  and  this  is  to  difcharge  and  exonerate  his 
on. 

[ere  it  was  that  this  court  flcpped  in  and  founded  an  equity 
a  it,  by  dircfting  the  pcrfonal  eftate  to  be  firft  applied  in  fa- 
r  of  an  heir,  and  are  not  tied  down  to  the  rules  of  law,  bc- 
e  this  court  can  bring  both  heir  and  executor  before  them  at 
Cime  time. 

ar/ii/b  vcrfus  Mew,   I  Ch.  Caf.  27 1,  is  the  laft  cafe  where  the  Lord  Nottinghm 
It  refufed  to  do  it  in  favour  of  a  hares faHus  ;  this  was  in  the  f^iJ^^^^^^^^^ 
\-  of  my    Lord  Nottingham  indeed,  but  I  believe  determined  kigrafaausyxhzx 
he  Majler  of  the  Rolls ^  or  fome  judge  fitting  for  him;  becaufe  pcrfonal  affcts 
i  Nottingham  had  determined  it  exprefsly  contrary  in   a  cafe  ?^«"»^  •'^  »Ppiic*    . 

!_•   1  \      r   tv       r        \         *^f^/-n/ii.      .        »n  exoneration, 

IT,  which  Mras  the  nrlt  cafe  where  a  hares  f actus  had  this  dc-  but  then  he  v^os 
lined  in  his  favour,  that  pcrfonal  aflcts  (hould  be  applied  in  aAirrw/*;?*^  of 
icration.     Vide  i  Cb.  Caf.    223,  //.^f/ againft  Hays.     But  eft  J.      ""^ 
was  in  the  caft  of  a  hares  fa^us  of  the  whole  real  eftate. 

r  releafc  or  fell  the  equity  of  re-  Txeddtl,    2  Bro,  Cha.  Rep,   101.   152, 

pdon,   and  the  parchafer  covenants  Contra  Parfons  v.   Freem.in^   Amb.    115. 

r  the  vendor  to  pay  the   mortgage  See  alfo  Co/*^  v.  Co//,  2  5"<j/i.  449.  LatM* 

»  the  pcrfonal  cttatc  of  the  purcht-  Jon  v.  Hud/on,     1    Bro.   (ha.   Kep,    58. 

ludi  not  exonerate  the  real  eftate  where  the  debt,  being  originally  peno- 

yged.     PockUy  v.  Pockley^  i   Fern*  nal,    has   afterwards   become   a  charge 

Fmrifter    v.    Leigh ^    Amb.    171.  upon  the  real  cllacc^ 
^  F.  JSr.  664.  S.  C.     Tweddel  v. 
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Caiton  ▼.         The  firfl  cafe   where  it  was  determined  in  favour  of  adctifcc 
Hancock,      ^f  p^^t  of  the  real  eftatc  only  ( i ),  was  the  cafe  of  Poftlr^  Tcrfus 

Po^%,  w«  the  Poph*  as  it  is  called  in  2    Cb.   Caf.   84.  but  in  i  rern.  36. 

firft  inftance,       Pockiey  verfus  Pockley.     I  need  not  mention  any  more  cafes,  for 

termTnidl^fe-"  ^^^  op^nion  of  this  great  man  (Lord  Nottingham)  hath  been  fcl- 

Yourofacicvifee  lowcd  ever  fince. 

of  part  of  the 

flftate  oitly  \  and  Lord  Nottingbum'%  opinion  has  been  followed  ever  fince.  ,   . 

Theiandisgiren  .  By  the  will  in  the  prefent  cafe  the  land  is  given  to  the  wife  tk 
wh^ehmuftixiean  ^^^^^^^»  which  muft  mean  effeftually;  for  if  given  (jibjcGto 
effcftuaiiy,forif  the  mortgage,  the  whole  benefit  will  be  drawn  from  the  dcyifett 
fubjca  to  the     anj  rendered  ineffcdual. 

inortgage»itiian 
infffeaoal  de- 

*     f    'altY      ^^^  ^^  ^^  devifbe  is  entitled  to  be  exonerated  j  fuppofc  ttefB 
credhon  cxhauft  ^^^    fimple  contraft    creditors,  and   a  fpecialty  creditor  (as  th 
the  pcrfonai       mortgagee  in  this  cafe  is)  exhaufls  the  perfonal  aflcts,  ha?c  » 
co^traa*crcdU    ^^^  fimplc  contra£l  creditors  an  equity  to  fland  in  his  place,  ai 
tors  (land  in  their  to  come  upon  the  real  aflets,  and  is  it  not  the  condant  courfe 

place,  and  may     ^his  COUrt  (  2  )  ? 

«pmc  upon  t  c  j^  j^  agreeable  likewife  to  the  rcafon  and  equity  of  the  ftaW 
againft  fraudulent  devifes,  which  leaves  it  in  full  force  againft  ' 
heir  at  law. 

In  the  laft  place  I  think  this  opinion  will  coincide  intirelyi 
tlie  intention  of  tlie  teftator. 

Here  comes  in  the  objeflion  of  the  moft  weight  on  the  part 
C  437  3       ^^^  plaintiff,  that  this  is  plainly  an  eftate  devifed  with  a  Hen 

it,  which  fliews  the  teftator  meant  (he  (hould  take  it  ctdtn  omrt^ 
that  at  lead  it  may  be  faid  in  favour  of  the  plaintiff,  there  is  \\ 
tion  againll  intention. 

But  if  an  inference  (hould  be  drawn  from  a  teftator*s  mort 
cing  particular  lands,  and  devifing  them  fo  mortgaged,  that 
t  mtended  thefe  very  lands  fliould  be  liable  in  the  hands  of  the 

vifee  to  this  burden,  that  would  equally  hold  againft  pcrfi 
alTets  being  firft  applied  (3);  and  it  is  the  conftant  diredios 
this  court,  that  the  mortgaged  eftate  ftiould  be  confidercd  only 
a  pledge    for  money,  but  as  to  the  proper  applic  ts  )n  of 
funds  for  payment  of  that  debt,  it  is  left  juft  as  it  was  before« 

It  is  equal  to  the  creditors  to  go  firft  againft  the  land  devift 
and  if  the  court  would,  in  that  cafe,  conftrue  it  in  favour  of  t 
devifee  againft  the  heir  at  law,  where,  by  circuity,  the  fimj 
contract  creditors  ftand  in  tlie  place  ot  the  fpecialty,  then  wi 
rcafon  can  be  afligned  why  the  devifee  fhould  not  have  the 
diredlly  ag  linft  the  heir  at  law. 

Clifton   verfus  Burt^  i  P.  Wms.  678.  one  died   indebted 
bond,  who  by  his  will  had  given  a  legacy  of  500  /.  and  den 
his  freehold  lands  toi^.  in  fee,  leaving  a  perfonal  eftatc  fufiSde^ 
only  to  pay  the  bond  \  the  legatee  ihall  not  ftand  in  the  piioel 
the  bond-creditor  to  charge  the  land^    m  regard  the   land  i 

(l)  Cuntra  Pret.  Cba,  3.       (1)  Lano^fY.  Jtbcl^  fofl.  446,       (3XSee  note/^f.  ^% 

fpecificil 
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iciiScally  dcvifcd ;  othcrwifc  if  the  land  had  dcfccndcd  to  the     Galt«h  t. 

j  '  Hancock. 

This  cafe  prt>ves  that  even  general  pecuniary  legatees  arc  to  Otuerai  pecuni- 
prcferred  to  an  heir  at  law,  much  more  a  fpecific  devifee  of  J^^^  pf^JJ"^^ 

d,  and  tlus  too  is  analogous  to  the  rule  of  law  ;  for  every  de-  m  heir  at  Uw, 
ee  IS  in  nature  of  a  purchafer,  and  fo  laid  down  in  Hardtrfs  «/«^»'"* »  A>e- 

e,  3  Co.  12.  h.  that  the  heir  fhall  not  have  contribution  againft  [^^5,  for^tU^a 

r  purchafer,  although  in  ret  veritate  the  purchafer  came  to  the  rule  ©flaw,  that 
d  without  any  valuable  confideration,  for  the  confideration  of  f^^ry  dcvifee  u 

pui chafe  is  not  material  in  fuch  cafe.  .  purchafer. 

[n  the  fearch  I  ordered  to  be  made  for  precedents,  there  is  but 
J  cafe  which  is  like  it,  and  that  indeed  comes  very  near,  Serle 
fus  St.  Eioyy  2  P.  Wms.  386.  heard  before  Sir  Jofeph  Jehyll^ 
nuary  25,  i?^?*  One  devifes  his  lands  in  Z).  to  A.  (his  cou- 
I  an  infant,  at  her  age  of  2 1 ,  fubje5l  io  the  incumbrances  there* 
»,  and  tlie  rents  during  her  infancy  to  be  paid  to  her  father^ 

devifes  all  his  other  lands  to  truflees  to  pay  his  debts. 
The  infant  the  devifee  infifted,  that  the  mortgage  upon  her 
te  ought  to  be  difcharged  out  of  the  perfonal  eflate,  and  if 
:  was  not  fufficient,  then  out  of  money  arifing  by  fale  of  the 
l-eftate. 

The  defendant,  the  heir  at  law  and  revcrfioner,  infifted,  that    [  438  J 
mortgage  was  to  be  paid  off  out  of  the  rents  and  profits  of  Qne  devifet  hit 
eftate  devifed  to  the  plaintiff  whilft  he  was  under  age.  land* in/). to ^ 

his  couftflf  an  in- 
at  21,  fjbjsd  to  the  incumbrances  therein>  and  all  his  other  lands  to  tnifteet  to  pay  debu:  Sir 
b  Jekyll  dlre^ed  the  mortgage  on  y^.'s  eftate  to  be  paid  off  out  of  money  arifing  by  fale  of  the  truft>. 
:,  though  A.  by  bill  had  fubioitccd  to  difcharge  it.  On  appeal  to  Lord  Chiincellor  Kwg^  h» 
led  the  decree. 

ir  Jofeph  y^y/ was  of  opinion,  tliat  the  debt  by  mortgage  on 
plaintiff  *s  eftate  is  part  of  thofe  debts  which  arc  to  be  paid  off 
[>f  tlie  money  arifmg  by  fale  of  the  truil-cftate  :  and  though 
nfant  by  her  bill  had  fubmitted  to  pay  it  off,  yet  he  faid  he 
I  tate  care  of  the  infant,  and  direfted  the  bill  to  be  amended. 
his  caufc  came  on  before  Lord  Chancellor  King^  on  an  ap- 
from  the  Rolls  the  aSthof  il%,  1728,  who,  after  two  days 
ing  affirmed  the  decree. 

[iavc  done  with  the  cafes,  and  (hall  now  take-  notice  of  the 
lyations  of  the  counfel  on  both  fides. 
he  firft  obfervation  was  on  the  part  of  the  plaintiff. 
bat  this  doftrine  would  extend  to  level  all  devifes ;  for  ac- 
ng  to  this   rule,  if  a  teftator  (hould  have  mortgages  upon 
■cnt  cftates  for  different  fums,  and  devifes  thofe  eitates  to 
al  pcrfons,  a   devifee  of  the   eftate   which  has  the  largeft 
gage  upon  it,  and  leaft  in  value,  would  be  intitlcd  to  come 
the  other  devifees  for  a  contribution  ( i ). 
It  this  is  not  warranted  by  the  cafe  of  Carter  verfus  Bar* 
ton,   I  i**  ^^^*  505- 

(l)  Fidepoft,  446. 
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Galtow  v.  The  other  obfcrvation  was  on  the  part  of  the  dcfcndaul,  Hxd 

Hakcock.  jf  Q^^  ^jj3  „Q^  intitlcd  to  have  the  cftate  defcended  applied  to  dif- 

Thc  eleaion  of  charge  the  mortgage,  it  would  have  this  confequence,  diatif  die 

wmc'lbrfatii-  mortgagee  (hould  bring  his  adlion  againft  the  hdr  and  lecom^ 

f&aion  cither  whIch  he  might  certainly  do,  the  heir  would  then  be  intided  in 

again  tthe^reai  ^j^-g  ^Q^y^  ^^  j^j^^g  fatisfaftion  againft  tixe  land  devifed,  asor^« 

V(t^l  ^11  not  nally  fubjcft  to  the  mortgage. 

determine  what 

JuU  uluxnately  be  the  fund  which  (hall  be  charged. 

And  this  is  rightly  argued  ;  for  it  is  admitted  that  the  deAioQ 
of  the  creditor  will  not  determine  what  fhall  be  ultimately  the 
fund  which  fliall  be  charged. 

It  would  be  a  moft  abfurd   confcquencc,  if  the   heir  at  law 

fliould  in  this  cafe  draw  away  from  tlie  devifee  tlie  benefit  which 

the  tellator  meant  to  give  her  by  this  devife,  by  making  her  bear 

the  burden  contrary  to  the  teilator's  intention,  and  at  the  fame 

time  take  beneficially  himfelf,  when  the  teftator  clearly  intended 

to  give  away  the  whole  from  him. 

r  439  ]         'A  hcfe  are  the  reafons  which  induced  me  to  alter  my  opiiiiofli 

Ititamvch        and  I  am  not  alhamed  of  doing  it;  fori  always  thought  it  a 

greater  reproach  much  greater  rcproach  to  a  judge  to  continue  in  his  error,  than 

toajudgetocon-  °^. 

tinue  in  his  error  tO  rCtraCt  It.  ^,        ,«.    . 

thantoretraaic      I  might  at  nric  be  influenced  by  the  appearance  of  hardflup  lO 

this  cafe  on  the  part  of  the  heir. 
The  rule  in  mar-      But  the  rulc  of  a  court  of  equity  in  marflialling  of  affets  is  of 
ihMiing  of  affetji  great  confcquencc  to  the   praflice  of  this  court,  and  ought  to 

igof  fuchconfc-  ^  .,  »  *^f  1        1/1  .  -1  y     °    L 

^uence  to  the  Countervail  any  arguments  of  hardflup  to  particular  perfons ;  be- 
praOiceofthis  fidcs  upon  mature  deliberation,  I  do  not  think  die  cafe  of  the 
^ht  to  coin-  ^^^^  ^^  ^^^  ^°  ^^^^  ^^  ^  ^^^  before,  becaufe  it  was  not  the  intea- 
tervaii  any  atgu-  tion  of  the  tcdator  that  the  heir  ihould  take  any  part  of  his  eflate; 
mcnti  of  h.vd-  and  It  was  a  mere  accident  threw  a  part  upon  him,  viJe/Ud^iks. 
Ur^rfons^^""  ignorance  of  the  teftator  that  it  wasnecefTary  after  purchafmg  in 
the  fee  of  thefe  eftates  pur  auier  wV,  to  republilh  his  will  to  mate 
them  pafs  to  the  defendant  the  widow. 

Upon  giving  this  cafe  all  the  confideration  that  I  am  capable 
of,  I  think  the  former  decree  ought  to  be  reverfed  totally  as  to , 
this  point :  and  accordingly  directed  an  account  (hould  1)e  taken 
of  the  real  affets  defcended  upon  the  heir,  and  applied  to  payoff 
and  exonerate  tlie  mortgage  upon  the  eftate  dcvifed  to  the  <ie* 
fendant  (i). 

(i)  Reg.  Lih»  A.  1743.  fol.  657.  The  zAly,  Ordinarily  fpeaking,    eflate*  d** 

rule   refpcding   the  order  of  affedling  viied  for  payment  of  debts.     Banl^ 

aifets  feems  to  be  this :   id.  The  perfonal  mno  v.  May,  ante  I  vol.  487.     TwetdJk 

cftate  of  the  mortgagor  (hall  be  applied  v.  C^vtntry^  1  Bro,  Cba.  Rep.  240.  B^^ 

in    difcharge    of    the    mortgage    debt,  man  v.  Batemam,  ante  i  vol.421.  i»oW# 

Hmvel  V.  Price,   1    P.   /iT.   291.     Free.  3^/^.  Eftates  ^/c/feWf/,  and  this  too  wke/e 

Cba,  477.    Miynelly,  HoTL-ani,  Free.  Cba,  the  mortgaged  eltates  devi/ed  9Xt  fob}*^ 

61.     Cof>e  V.  C^ft^  2  Stilk.  449.     Fcckley  to  a  general  charge  for  payment  of  debt^ 

v.  Pccklev,   I    /^cT».   36.     king  V.  A7//f ,  as  in  the  prefcnt  cafe  of  G^9m  r.  B^^ 

3   P.    ir,    360.      Port/mouth   v.    Suffolk^  cock^  Fcniis  V.   Corbet^  p^.   3  vol.  55^ 

I  Fe/.  31.     Robinfitt  v.  G/r,  ibid,  z^u  Davis  f.  Top^    |  Br:  Cbm.  Rtf-  5'4' 


\ 
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:^.  Rcf.  2J9.  S.  C.  /Tr/W/  v. 
Bre.  Cba>  Rip.  261.  J^tl^fy.  Real 
fpecifically  devifed,  fubjed  to, 
ally  charged  with  the  payment 
u  Carter  V.  Barnariiifim,  I  P. 
.  Davit  V.  To//,  2  ^ro.  Cha. 
J.  263.  /l^  5<fri^  V,  St.  Elojf, 
\  386.  But  we  mud  obfervc, 
perfonal  efUte  cannot  be  applied 
(ration  of  the  real  ellate  roort- 
J  again fl  Itgaciis  (pecuniary  or 

or  debts ^  though  it  mull  a^ 
an  executor  or  refiJu4Lrj  lighted. 
Mkmd»  I  P.  W.  693.  Tipping 
ng^  I  P.  1^.  730.  Davis  v. 
,  2  />.  ^.  190.     Rider  V.  Wager^ 

335.  G//Ar  V.  Coxeter.  2  /'iir^T*. 
f*///^/  V.  Phiillps,  2  Brt.  Cba.  Rep. 
Imle  V.  Cox,  3  i?r0.  C;6^.  Rep.  ^zz. 
-n  a  tedacor  gives  a  legacy,  he 
I  indention  to  exonerate  his  perfo- 
e  fo  far  as  it  relates  to  fuch  par- 
cgacy.  So  though  the  perfonal 
originally  liable,  ye  the  teftator 
:mpt  the  whole  of  rt  either  by 


exprefs  words  or  plain  manifeft  intenttoHi 
as  by  giving  it  as  9ifp€eific  legacy.  Adams 
V.  Meyrick^  i-Eq.  Ah.  27 1.  //.  13.  Bam* 
fields.  H^yndhom^  Prec.Cba.  loi,  fFain^ 
light  V.  Bendlvwes,  ibid*  451.  Amb, 
581.  S.  C.  StapktoH  V.  Colvilli^  Ca. 
temp.  Talb*  202.  Pbipps  v.  Annrfley^  ante 
58.  Biekmclv.  Pagi,  ante  yg.  IValker 
V.  Jack/on^  po/i.  624.     Antajieryi.  Mayer 

1  Bro.  Cba.  Rep.  454.     iFebb  v.  Jones 

2  Bro.  Cha.  Rep.  60.  But  the  mere 
ebarging  an  eftate  with,  or  creating  a 
term  for  payment  of  debts,  will  nol  ahm 
create  fuch  an  intention  of  exempting 
the  perfonal  eftate.  Dolman  v.  Smitb^ 
Piic.  Cha.  456.  Ffincb  v.  Chicbejier^ 
s  Fern.  568.  Stapleton  V.  Colville,  Cm. 
temp.  Ttilb.  208.  HaJl(nveody.  Pope^  3  P. 
fV.  325.  /"rrrirx  v.  Robert/on,  Runb,  302, 
Brudenelv.Boughfn^  ante  zji.  If^alker 
V.  Jack/on g  foji.  625.  Bridgmam  v. 
Z)^:#,  ^.  3  vol.  301,  Lord  Incbiquin 
V.  O' Brian,  \  Hllf.  82.  ^iw3.  33.  S.  C. 
I  Bro.  Cba.  Rep.  458.  S.  C.  Samweil 
V.  fFaki,  I  ^r#.  C^tf.  144.   * 


erfas  C$Ieman^  November  3,  1742^  ufon  ExcepHwu €tt  Lttt" 
colfi^i'in  halL 


Cafe  280. 


[  E  plaiiuifF  brought  a  bill  againft  the  defendant,  as  ad- 
niniitratrix  of  her  hulband,  for  an  a:count  of  his  aflfets* 
court  decreed  an  account  againll  her,  and  rcfcrvcd  all  The  court  ha4 
lireftions  till  the  caufc  came  back  upon  the  Mailer's  re-  ^^'*«<* «!» »«-. 

A  /•  I  count  againft  the 

Ml  intereft  was  not  referved.  deieiiaant,of  the 

aflctiofherhuf- 
19  adminiftratrix  after  his  dcftth  %  0ie  took  all  his  goods  and  ftock  in  trade,  and  carried  on  the 
nefs:  the  Mailer  reported  1400/.  due  to  the  plalntifl^'s  upon  a  balance  of  accounts,  whoinfifted 
\  for  that  fum.  Lord  Hardiuicke  bdd,  that  thh  Itlng  a  demand  •nfimple  tuttrafl,  and  tbt  0d% 
y  nor  having  ytt  fold  the  goods,  bet  onij  fund  far  rmfing  mottiy,  fbepaU  not  be  charged  with  in* 
be  X400I. 

defendant,  after  the  death  of  her  hufband,  took  all  his 
md  ftock  in  trade,  according  to  the  apprailed  value,  and 
rried  on  the  Tame  bufinefs,  but  has  not  fold  off  all  the 


bill  was  brought  in  1740,  within  fix  months  after  the 
fs  death  ;  the  defendant  put  in  her  anfwer  immediately^ 
:  cauft:  was  heard  in  1741,  in  Icfs  than  two  years  from 
Iff  of  the  bill,  fo  that  (lie  was  guilty  of  no  delay. 
Mailer  reports  1400/.  due  to  the  plaintiffs  upon  a  ba- 
F  accounts. 

imc  on  now  before  Lord  Chancellor  for  further  direftions ; 
he  plaintiff's  counfel  infilled   on  interefl  for  tlic  fum  of 
irported  due  by  the  Mader  to  the  plaintiff'.  ' 

D  d  4  The 
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Htvis  y.  The  defendant  objecled,  firft,  that  no  intereft  was  re&rve 

CoLSMAK.     ^i^g  decree,  and  therefore,  by  the  courfc  of  the  court,  itc 
not  now  be  made  a  queftion  for  judgment ;  and,  fecondlj, 
had  been  referved,  yet  the  defendant  was  not  chaxgeaUe 
intereft  in  this  cafe. 
Lord  Chancellor, 
Though  there  be      I  ^^1  of  opinion,  thaf  generally  no  intereft  can  be  allowed,  ^ 
no  particular  re-  it  is  not  ordered  or  referved  by  the  decree ;  but  notwithftat 
fcrvifion  or  in-    ^i^^^^   j^  ^^^  particular  refervation  of  intereft  by  a  decree 
crcR,  yet  there  is  there  IS  a  dilcretionary  power  in  this  court  to  allow  mtercit 
a  diic:  ::ionary    fpecial  circumftanccs  ;  as  where  the  demand  in  it*s  nature  c 
corrtto  aiiowit,  intereft,  as  a  bond,  &c.  or  where  it  appears   that  the  ad 
noon  fj^eciai  cir-  ftrator  has  made  intereft  of  his  inteftate's  cffefls,  while  tli 
cumftoncc.  (1).  h„s  been  depending. 

But  nothing  of  that  kind  appears  in  this  cafe  ;  and  the  | 
tlif 's  demand  being  only  upon  fimple  contraft,  and  the  defc 
having  no  other  means  to  raife  the  money  but  by  falc  of  ti 
tcftate's  goods,  which  are  not  yet  fold,  there  is  no  preteni 
charging  her  with  intereft  upon  die  1400  /• 

(l)  Goodyere  v.  Lake^  Amh,  584. 

Cafe  281.  Stoneheu'cr  veifus  Thompfittj  November  8,  1742. 

^  „  .  c  .  /^EO RG E  HitchcGcky  in  i6o'2,  confefTcd  a  iudgment 
confcfrcdajudg  ^  at  thc  fame  time  there  was  a  detcalance  executed,  by  ' 
incnt,  but  it  wai  the  judgment  was  not  to  take  place  till  after  the  death  of  a  \v< 
j;jf ^.^'f.^f '"  who  did  not  die  till  1726(1);  the  eftate,  fubjed  to  this 
death  of  a  wo-  ment,  defccndcd  from  thc  anceftor  to  the  heir  John  HiU 
«?*"  ^^ho  lived  ^.^Q  mortgages  it  to  the  d«'fendant  Tkompfon^  and  HI 
cWVJubjca^to  another  eftate  of  his  own  :  thc  mortgagee  had  no  notice  c 
this  judgment  judgment  at  thc  time:  the  heir  becomes  a  bankrupt  in 
dcfccnded  to  J.  g^,g  y^^YS  before  the  woman  died,  on  whofe  death  the  iud 
H,  wno  mort-  '         .        ,  1       1    r      1         •  •         1     .t-  •'      ' 

ga7/d  it  10  the     was  to  take  place  :  the  defendant  is  appointed  alligncc. 

deti'ndanti  and 

in  1721  becane  a  bankrupt,  five  years  before  thc  judgment  was  to  take  place.  Lard  HardxvU 
the  reprt^tr.tatwt  of  tht  judgment  creditor ,  and  net  the  sjfignee  under  the  cemmifficn,  is  intiiUd  to  rt 
mortgage^  and  to  tan  the  rftatt  ofQ,  H.  exonerjfed  out  of  J.  H.'s  eftate,  if/ujpcient, 

|[  441   ]         The  reprefentative  of  the  judgment  creditor  has  hrouj 
yy    Pj^ ^9^  'oJaJ^^^  ^^  redeem  the  mortgage,  upon  payment  of  principal,  in 
r^t^^'^^?/'".     and  cofts. 

^^^*'_  _j  '  The  queftion  is,  as  there  was  no  a£lual  elegit  taken  out 
judgment  creditor  before  the  commilTion  of  bankruptcy  i 
"Whether  the  afllgnee  under  tlie  commiffion  fliall  redec 
mortgage,  or  the  judgment  creditor  ? 

Mr.  Murray^  for  the  plaintiff,  cited  Z'lr  William  Ha 
cafe,  Co.  3.  kip,  12,  Sir  William  Jcr.cs  88.  Dyer  81.  to 
that  the  heir  is  chargeable  only  as  ter-tenant,  ^id  therefo 

(0  And  then  it  was  to  uke  place  upon  a  contingency,   which  howe?i 
haj.«pcD,  V 


in  the  Time  of  Lord  Chancellor  Hardmficks*  441 

bn  who  chums  under  the  judgment,  is  not  a  creditor  of  the  STOHiirrvii 

ikrupt(l),  T.TII.MP.OK, 

[iORD  CHAKCELLOR9  ^^^Z/^ 

[Tic  judgment  creditor  is  intitled  to  redeem  the  whole^  for  It     ^      ^         // 
ft  be  intire,  and   to  have  the  eftate   of  George  Hitchcock  exo-  ^^  /f^"**^^^ 
ated  out  of  the  eftate  of  John  Hitchcock^  if  Johnh  is  fufTicicnt.  j  ^y^lff^'^'^* 
\s  to  the  point  which  has  been  laboured,  in  order  to  make  ,  ^^X, 

I  perfon  come  in  as  a  creditor  under  the  commiffion  of  bank-  /  ' 

toy,  there  is  nothing  in  it. 

f  it  had  been  merely  a  bond  creditor  from  the  anceftot,  there 
;ht  have  been  feme  colour  to  infift  upon  this  under  the  ftatutc 
raudulent  devifes,  becaufe  that  a£):  makes  it  a  debt  agaiuft  the 
rhimfelf  (a),  as  well  as  the  anceftor. 

Jut  it  is  intirely  different  here,  as  this  is  a  judgment  which  is  a 
I  upon  the  land  (3),  a  fortiori^  a  lien  upon  the  lands  in  the 
ids  of  the  afTignee  under  the  commiflion,  who  (lands  only  in 
place  of  the  bankrupt. 

\%  it  is  the  bed  way,  I  (hall  decree  the  eftate  to  be  fold,  and 
plaintiff  to  be  paid  in  the  firft  place  (4)* 

i)  Part  of  the  prcmiflcs  comprized  of  the  whole  of  the  premi/Tes  comprized 

ihe  mortgage  did  not  defcend  from  in  the  mortgage :  and  out  of  the  monies 

rge  Hitchcock,  arifmg  by  inch  fale,  the  mortgagee  to 

2)  Stileman  v.  J/bdown^  pofi.  609.  be  paid  his  principal,  intereA,  and  co(l»» 

3)  Brace  v.  Marlborough ^  2  P,  IF,  in  the  firft  place,  and  out  of  the  reiidne 
t.  Bunb,  347.  ^ecu$  as  to  terms  of  of  fuch  monies  fo  much  nvas  to  be  applied 
rs  and  other  chattel  inter  efts.  Fieet^  in  payment  of  the  plaint  iff *j  judgment  as 
J*s  cafe,  8  Co.  171.  a.  Shirlej  v.  JhouU  not  exceed  the.  rvalue  of  the  eftate  of 
tti,  po/i.  3  vol.  200.  George  HitcL§:k,      Reg.  Lib.  B,   1742* 

4)  His    Lordftjip    gave    dircf\ions     fol.    140. 
tmji/oa's  counfel  confeoting)  for  fale 


Sheppard  versus  Gibbons,  et  aP,  November  1^3   I742»  Cafe  282. 

rHE  queftion  in  this  caufe  arofe  on  the  words  of  John  Brom*  Lord  liardioUU 
Tt'/ti's  will,  who  being  fcifed  in  fee  of  a  freehold  eftate  at  ^^^^i  ^^  '**5 
77  Barr  and  Great  JSarr^  in  btafforajhtre^  June  9,  1 7 1 1,  made  this  will  of  the 
will,  «*  and  thereby  devifed  to  Thomas  Lacy  and  Jcfeph  Gibbons,  words,  as  bh 
^eir  heirs  and  afli^nis,  the  lands  afore  mentioned,  in  /'v//?, •^^''[/'J^'^f  ^^^ 
uiat  the  faid  Lacy  and   Gibbons^  and  the  furx'ivor,  and  his  heirs  fiftcrs'fhouM 
MidafTigns,  (hould  permit  his  three  fitters  Mary  Rudgc,  Eliza-  tike  ^1  tenant*  in 
hh  Sayer,  and  jinn  Pace,  and  their  afligns,  to  hold  and  enjoy  as^JJi^tcnancs?** 
"^  faid  premifles,  and  to  receive  the  rents  thereof  to  their  fole    -  -■ 

*od  fcparate  ufe,  as  they  (hould  appoint,  notwithftanding  their  ^  "^^^  ;* 
coverture,  to  the  intent  that  the  faid  three  huft)and.s  might  .X-^" 
"^ve  nothing  to  do  with  the  faid  premifles,^  or  the  rents  there- 
^>  and  as  his  faid  fifters  fliould  feverally  die,  he  gave  the  pre- 
J>>flcs  to  their  fcveral  heirs,  with  a  provifo  for  the  truftees  to 
"Cmife  and  fet  the  faid  premifles  during  his  fitters'  lives,  but 
^permit  them  and  their  heirs  to  receive  the  rents  thereof; 
**t  in  regard  his  pcrfonal  eftate  would  not  be  fufiicicnt  to  pay 
•^  debts,  legacies,  and  funeral  charges,  therefore  the  teftator 

«  direded 
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Srefpaib  v.  u  direded  that  Thomas  Lacy  and  J(feph  Gibbons^  and  the  funivoT 
"*•  •^  of  them,  and  the  heirs  of  fuch  furvivor,  (hould  fell  and  dif- 
^'  pofe  of  fuch  part  of  his  faid  mefTuage,  lands,  and  tenements, 
*•  and  of  the  freehold  and  inheritance  thereof,  by  falc  or  raort- 
"  gage,  or  by  faleof  any  timber  growing  thereon,  astheyfhould 
•*  fee  occafion,  and  with  the  money  thereby  artfing,  to  fatisfy 
^'  all  and  fo  much  of  his  debts,  bfc.  as  his  perfonal  eilate  fliould 
•*  not  amount  to  pay." 

He  appoints  his  three  (ifters  executors,  and  foon  after  died, 
leaving  them  together  with  the  plaintiff,  the  fon  of  Eleam 
Sheppardy  another  of  the  teftator's  fifters,  who  died  in  his  life* 
time,  his  co-heirs. 

On  the  23d  of  January  17 13,  Mary  Rudge  died,  leaving iffuc 
the  defendant  Rudge^  her  only  daughter  and  heir ;  jInn  Pace  ii 
alfo  fince  dead,  and  the  defendant  is  her  fon  and  heir. 

EUzahethy  the  wife  of  the  defendant  Sayer^  in  her  life-timc, 
joined  with  hei  hu(band  in  levying  a  fine,  and  the  deed  to  lead 
the  ufcs  has  veScd  a  truft-eftate  in  fee  in  the  hufband,  of  hci 
third  part:  fhe  died  without  ifTue  on  the  7th  of  Auguft  iTii 
leaving  the  defendants  Rudge  and  Pace^  and  Hit  plaintiff ^  as  be< 
ing  the  iiTue  of  her  three  fifters,  her  co-heirs  at  law. 

The  plaintiff  has  brought  his  bill  againfl  Gibbons^  the  heir  ol 
the  furviving  truftee,  to  be  let  into  pofTelfion  of  a  third  ofdu 
tcftator's  eflate. 

The  firft  queftion  was.  Whether  the  dcvife  to  Lacy  and  Gth* 
honsj  and  their  heirs,  to  hold  to  them  and  their  heirs,  is  a  devifc 
of  a  bare  truft  to  them  in  fee  of  the  whole  inheritance  in  tht 
cftate,  or  whether  the  ufc  of  the  whole  inheritance  executed  ii 
the  three  fifters. 

Or  whether,  fecondly,  the  devife  to  the  truftees  gave  them  J 
legal  eltate  only  for  the  lives  of  the  three  fifters,  upon  the  trufti 
in  the  will,  fo  that  the  remainder,  limited  to  their  refpedive  heirs 
muft  veft  in  them  as  purchafers. 
r  443  ]  Mr.  Harwy^  for  the  plaintiiF,  in  order  to  (hew  that  the  in 
tentionofthe  teftator  ftiall  prevail  over  the  law,  chcd  Borajlon 
cafe,  3  Co.  19.^7.  Backhotife  verfus  Welh{i)f  Hilt.  I2  Ann 
B.  B.  before  Lord  Chief  Juftice  Parker,  ike.  King  verfu 
Melling^    I  Vefit.  225. 

And  to  fhew  that  the  words  heir  of  the  body,  and  heirs  mate 
have  been  conftrued  words  of  purchafe,  or  words  of  limitatioi 
as  they   fupport  the  intention  of  the  teftator ;  he  cited  PapUh 
verfus  Foyce,  2  P.  Jf^.  47 1.     Li/le  verfus  Gray,  2  Jones  214. 
Lev.  223. 

And  that  the  doftrlne  in  Siellfs  cafe,  i  Coke,  though  it  hi 
prevailed  in  deeds,  yet  has  not  been  extended  to  wills. 

Lord  Chancellor, 

This  cafe  is  fo  very  plain,  that  there  is  no  occafion  for  hearii 
the  defendant's  counfel. 

If  this  is  a  contingent  limitation  for  the  fifters  to  take  by  pt 
chafe,  they  muft  eitlier  do   it,  on  its  being   a  contingent 

(1)  I  £q.  Ji»  184.^/.  27; 
^  initati 
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itation  of  the  truft,  or  a  contingent  limitation  of  the  legal   s«itipa»dt. 

btc. 

It  18 true,  the  whole  inheritance  maybe  vefted  in  truftees, 

id  yet  afterwards  there  may  be  a  fpringing  ufe  which  (hall  dc- 

lat  the  firft  limitation  of  the  legal  eftate,  fo  that  they  can  ne- 

:r  unite  to  make  one  eftate  4)f  inheritance^  but  ihall  continue 

iparate. 

But  conGder  this  cafe ;  the  firft  limitation  was  to  truftees  and 
lieir  heirs,  and  if  you  (hould  make  this  conftru£tion,  that  the 
ruftees  had  only  a  contingent  legal  eftate,  defcafible  upon  the 
eath  of  either  of  the  fifters,  then  what  would  become  of  the  fub- 
equent  truft  in  the  fame  truftees,  for  the  payment  of  debts. 

Therefore  the  whole  legal  eftate  muft  be  confidercd  as  origi* 
lallyinthe  truftees  (i). 

Then  the  queftion  will  be.  What  kind  bt  truft  this  is  ? 

There  is  no  colour  in  the  world  to  fay  that  the  teftator  created 
his  truft  to  put  the  inheritance  out  of  the  fifters,  but  his  meaning 
iras  only  to  prevent  the  hufbands  from  intermeddling. 

It  is  true,  the  word  heirs  may  be  made  words  of  purchafe,  but 
hen  they  muft  be  very  particular,  and  as  they  Jball  feverally  die,  I 
jve  thepremtffes  to  their  feveral  heirs^  which  arc  the  words  here, 
ind  have  never  been  held  to  make  the  heirs  purchafers. 

Sappofe  a  man  (liould  devife  to  A,  for  life,  and  to  the  heirs  of    [  444,  3 
lis  body,  would  not  the  court  unite  the  two  eftates,  lb  as  to  ^  ^^.|^  ^  ^ 
nakethe  firft  taker  tenant  in  tail  ?  for  VSt,  and  t» 

the  heirs  of  his 
body,  unitei  the  two  eftates  fo,  as  to  make  the  firft  taker  tenant  in  tail  (i)b 

Then  the  plain  meaning  of  the  words,  as  they  feverally  die  (3), 
k.  is  that  the  fifters  (hould  take  as  tenants  in  common,  and  not 
ttjointenants. 

Upon  the  whole,  a  clearer  cafe  could  not  come  before  the 
ttWrt;  and  therefore  I  muft  affirm  the  Mafter  of  the  RolU^s  de- 
cree (4), 

(1)  Roherfs  v.  Dixv:eIU  ante  I  vol.  607.  Broughton  v.  Langley^  2  SalL  679.     ScC 
^^fioTv  V.  Spiuar,  poji.  577,  578.  Fearne  104.  cd.  4ih. 

(2)  Vide  G>ul/on  v.  Coul/ottt  ante  246.  (3)  Vide  Heat  he  v.  Heathe^  ante  1 23. 
*^f  V.  Bureheli,  cited   2  Burr.  1103,         (4)  The  bill  had  been  r/j/^//^<ri/ by  the 
'f^h  V.   Le  Gay,  ilf'id.    ji02.     Coed-  Mafter  of  the  Rolls.     Re^.  Lii.  B,  ij^2. 
^^  V.   PulIjM,    a   Ld.    Raym.    1437.  fol.  20. 
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Cafe  283.    Mifs  Lanoy  verfus  The  Duhe  and  Duichcfs  cf  Alholf  Novmbtr  13, 

•  1742(1). 


LoPD  Chancellor, 

THIS  caufe  comes  after  a  great  length  of  time,  but  that  is 
no  objedtion  as  the  plalntifFwas  an  infant,  and  is  only  now 
juft  of  age. 


There  bf  ing  a 

borrowing  ind 

a  lending  in  the 

cafe  ot  a  mon- 

^agfy  the  real 

rftate  is  confidered  only  as  a  pledge,  and  the  perfonal  liable  In  the  firil  pUce;  bat  this  nilc  has  never 

been  carried  io  far,  at  to  exiend  it  to  a  proviiion  ia  a  feuiemenu 

Two 


(1)  This  cafe,  from  the  RegiRcr's 
book»  is  thus:  Mr.  Lanoy ^  upon  his 
marriage  with  Jan€  FnJerUk  (now  the 
Duchefs  of  Arhcl^  and  mother  of  the 
plainuff)  by  indentures  dated  the  28th 
and  29th  of  January^  17 18,  fettlrd  his 
ribites  in  Hammerfmlth  and  Fulham  to 
the  afe  of  hirofttlf  for  life,  and  after  his 
deceafe^  to  the  intent  that  Jane  might 
have  a  rent  charge  of  500/.  fir  anrtum  in 
lien  of  dower :  remainder  to  his  heirs 
male ;  remainder  to  Mr.  Lannoy  in  fee. 
In  this  fectlemcnt  Mr.  Lannoy  covenants, 
tliat  if  J<snt  fhouW  furvive  him,  bis  heirs, 
executors^  §r  adminijiraurs^  would  pay  her 
the  faid  500/.  per  annum.  After  the  mar- 
riage,  Mr.  Lannoy  furrendercd  fome  co- 
pyhold eftatcs  to  the  ufeof  his  will ;  and 
in  1719  bequeaths  the  refidue  and  re- 
mainder of  all  and  fmgular  his  edate, 
both  real  and  peribnal,  wholly  and  ible- 
Jy  {after  p<^ng  his  juft  debts)  unto  the 
defendant  Jane,  and  appointed  her  fole 
executrix :  but  in  cafe  he  fhould  leave 
any  male  iffue  by  the  faid  Jane,  then  he 
gave  to  fuch  iilue  his  ellate  at  Hammer- 
fmith^  freehold,  copyhold,  and  leafe- 
Jiold  ;  he  paying  to  his  mother  500/.  per 
annum:  but  if  he  left  only  a  daughter, 
then  his  wife  fhonld  pay  tier,  when  (he 
married  (if  it  w?.$  with  her  mother's  con- 
fcni)  6000/.  By  inden  lire  dated  the 
2lft  Otiokr,  1723,  reciiing,  that  Mr. 
Lannoy,  in  right  of  his  wife,  was  in  titled, 
by  her  father^  death,  to  a  large  Turn  of 
money,  he,  in  coniivlcraiion  thereof,  co- 
venanted to  levy  a  tine  of  the  cii^tts 
comprized  in  the  imicnturcs  of  zSih  and 
29th  January,  1718,  to  the  ule  of  him- 
fcil  for  life,  and  afar  his  (iccv'dff ,  to  (c- 
cure  the  faid  Jane  the  faid  rent  charge 
r»t  ^co/.  for  life,  in  bar  of  aower;  rc- 
maludcr  to  uuiices  lor  a  term  \  remain- 


der to  fir  ft  and  other  fons  in  tail  male; 
remainder  to  the  heirs  of  the  body  of 
Mr.  Lann9y\  remainder  to  himfelf  in  fee. 
The  trufts  of  the  term  were  to  raife 
6000/.  for  daughters'  portions,  if  no 
iffue  male,  and  maintenance  at  the  rate 
of  80/.  per  annum.  Mr.  Lamtoy  died, 
leaving  plaintiff,  his  daughter  and  only 
child.  Jane  married  the  Duke  oi  Athii* 
Upon  the  hearing  of  this  caufe  his  Lord* 
(hip  declared,  that  the  fettlement  in 
1723  was  a  revocation  of  the  will  ai  to 
the  freehold  and  leafehold  eilates  coo- 
prized  in  that  fettlement,  and  as  to  tU 
legacy  of  6000/.  bequeathed  to  die 
plaintiff:  but  as  to  all  freehold  and  co- 
pyhold lands  not  comprized  in  the  fiii 
i'ectlement,  the  fame  belonged  to  Jat 
and  her  heirs,  by  virtue  of  the  faid  will: 
and  his  Lordfhip  decreed,  that  the  de- 
fendant Jane  fhould  come  to  an  acconnl 
for  the  rents  and  profits  of  the  premises 
comprized  in  the  fettlement  of  17259 
flnce  the  teAator's  death:  and  the  ixA 
defendant  was,  in  the  firfl  place,  oocor 
the  rents  and  profits,  to  dedud  andre* 
tain  to  her  own  ufe  500/.  pa  asnum: 
and  in  the  next  place  flie  was  to  dcdoft 
293/.  for  fines  and  charges  of  rcnctting 
the  leafehold  ellate ;  and  alfo  to  retain 
KoA  per  annum  for  the  maintenance  of 
the  plaintiff:  and  the  faid  defcodaot 
Jane  was  to  account  annually  for  th« 
laid  rents  and  profits,  and  to  make  th^ 
like  deductions.  The  plaintiff  petitioned 
for  a  re  hearing,  (hewing  that  accouftW 
liad  been  taken  by  the  Mailer  fincc  the 
decree,  and  he  ha3  made  his  report; 
whereby  ii  was  ftated,  that  the  renci 
and  profits  had  been  yearly  deficient  to 
anf»vcr*  the  faid  500/.  per  ammfi^  t«* 
i.iid  80/.  per  annum,  and  the  fines:  ft 
that  there  was  a  balance  due  to  the  dc- 
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Two  things  which  have  been  mentioned,  may  be  laid  out  of  ^J^^^^^  ^* 

-  ^  '  The  Duke  aii4 

CalC,  Dutcheftof 

^irfl^  That  it  appears  there  was  fome  furprife  upon  the  court.         Arsot. 
lecondhi  That  things  were  not  righthy  ftated.  y  ^  ^j^ 

;  have' read  over  the  copy  of  the  decree,  and  it  does  appear  to  ^*^y?  -  /^ 
,  that  the  material  thine;s  were  before  the  court.  ^^^c^^*^  -  ^ 

Kwdi  the  fame  points  were  infifted  on  then  as  are  now  :  and      J  g 

refore  I  cannot  impute  any  improper  management  to  the  caufe,  /0r**«^^  ^  ^' 
order  to  prejudice  the  infant.  /J'^C^^^^!JtflL 

But,  however,  if  the  court  fhouldhave  erred  in  their  judgment,  ^      ._  ,^  ^g  -  „^> 

plain titfis  mtitled  to  have  it  let  right,  ^^  ^/^  /^/C^^7 

The  firft  objeftion  to  the  decree  is,  that  there  is  no  direftion  ^J^C—-  ^ ^ 
en  for  the  payment  of  the  Dutchcfs  of  Athors  arrears  of  5€0  i^^^u/i*^^*^^"^^ 
•  atin.  nor  the  arrears  of  80/.  per  aim,  charged  on  the  real  X  J^^^  //Z ^^ 
ate,  for  the  plaintiff's  maintenance  during  her  minority,  Jt^'^x^    ^  >^5r^ 

It  appears  that  the  real  eftate  falls  very  ftiort  of  anfwering  all  /  J^^^  ^^•^ 
c  charges  upon  it ;  and  therefore  the  plaintiff's  counfel  infift,  -    SS'X  • 

cis  intitled  to  have  thefe  deficiencies  turned  upon  the  perfcnal     

id  copyhold  eftates belonging  to  the  late  Mr.  Lamy  her  father; 

caufe  there  is  a  covenant  in  the  marriage  fettlement,  that  in    [  445  3 

fc  his  wife  (hould  furvive  her  hulband,  then  his  heirs,  ere-  ,,J/S^2yg^^^r■'t:A 

itors,  fcfr.  fhould  pay  the  500/.  per  arm*  to  his  wife,  clear  of      ^^f^^^.-^-^ 

cry  thing  except  the  land-tax.  ^ 

But  though  there  is  this  covenant,  it  is  truly  faid  by  the  dc- 
ndant's  counfel,  that  the  pcrfonal  afTets  are  not  the  original 
md  charged  ( i ),  and  in  that  refpefl:  differs  from  a  mortgage, 
f  any  other  incumbrance,  for  there  being  a  borrowing  and 
lending  in  the  cafe  of  a  mortgage,  the  real  eflate  is  corifidered 
alyas  a  pledge  (2);  and  the   perfonal  eflate,  which  is  the  na- 


•ndants  of  3937/.  which  they  were  to 
•taio  out  of  the  next  rents  and  profits; 
ad  in  confequence  of  this,  if  the  de- 
Jndant  Jane  was  to  live  a  few  years 
Niger,  and  furh  arrears  were  confidered 
^  a  charge  upon  the  freehold  and  leafe- 
old  edates,  the  plaintiff*  would  be  de- 
rived of  her  portion  of  6000/.  and  alfo 
f  her  inheritance.  The  caufe  was  re- 
eard,  when  his  Lortlihip  directed  an 
ccoant  of  what  was  due  for  the  faid 
<>rtioQ  of  60C0/.  and  alfo  for  the  faid 
^ni  charge  of  500/.  fer  annum :  and 
u  Lordihip  directed  the  eilates  to  be 
^Id,  and  with  the  confcnt  of  defendants 
fdcrcd  a  value  to  be  fet  on  the  faid 
<jo/.  ffr  annum:  and  that  the  monies 
fifing  by  fuch  fale  or  fales  (hould,  in 
'«  firll  place,  be  applied  to  pay  the 
*lttc  of  the  fdd  500/.  ptr  annum^  and  in 
^  next  place,  the  arrears  of  mainte- 
^'^Cc,  and  then  the  faid  portion  of 
^/.  and  interelt.    '<  And  in  cafe  the 


**"  money  arifing  by  fuch  fale  fliall  not 
"  be  fu^cient  to  anfwer  the  faid  6000/. 
"and  interert,  then  the  plaintiff  is  to  Jimud 
"  /';/  t be  place  af  the  defendant ^  the  Duchefi 
"  of  jit  hoi  to  have  the  htnejit  of  the  CQVe- 
"  nant  contained  in  the  jeitUment  of  zgtJk 
"  January  1718  for  pa\mt:nt  cf  the  faid 
"  anmtity^  and  by  virtue  thereof  to  re- 
"  ceivc  a  fatisfadion  for  the  deficiency 
**  of  her  faid  portion  of  6000/.  and  in- 
**  tereft  out  o\  the  perfonal  cilate  of  her 
*'  father  the  faid  jumei  Lanoy  :*^  and  if 
the  perfonal  eltatc  ihould  prove  deficient, 
then  out  of  the  freehold  and  copyhold 
eflate  dcvijed  by  the  will  for  pc^ment  tf 
debts.     Reg.  Lib»  B,  1 742.  fol.  280. 

(l)  Coventry  v.  Coventry ^  2  F.  /^.  222* 
EJnjuards  v,  Freejua?:^  2  P.  IF,  436. 
Eydy  V.  Eyelyn,  2  P.  IP\  664.  Bur* 
goigne  V.  Fox^  ante  1  vol.  575.  See 
Galton  v«  Hancock,  ante  435.  43^.  and 
notes. 

(2}  Ann  435.  note  x. 

tund 
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Th^^n'iL^*     tural  fund,  is  liable  in  the  firft  place  (i);  but  this  rule  ha$nc« 
Dutcheis*?    ^^^  ^^^^  carried  fo  far  as  to  extend  it  to  a  provUion  upon  a  feuk* 
Athol*       ment.  „ 

Then  confider  this  upon  the  firft  fettlement,  which  was  in 
confideration  of  marriage,  and  is  a  good  one,  though  the  vife 
brought  no  fortune  at  the  time  (2);  Mr*  Lanoj  creates  a  charge 
of  500  /.  per  ann.  upon  his  real  eftate,  as  a  jointure  for  his  wife, 
and  fubje£t  thereto,  to  the  heirs  males  of  his  body,  andinde* 
fault  of  fuch  iiTue,  to  his  own  right  heirs. 

Suppofe  a  much  ftronger  cafe  than  the  prefent ;  that  there 
had  been  a  fon,  who  would  have  taken  perfomutm  doni  under  die 
fettlement ;  and  yet  would  he  have  had  the  real  eftate  diGncum- 
bered  out  of  the  perfonal  ?  .There  is  no  pretence  to  (ay  he  would^ 
there  never  was,  nor  ever  will  be, fuch  a  decree ^  a  forUm 
*  the  plaintiff  is  not  intitled  to  it  under  Ihe  firft  fettlement,  as  (he 
.   takes  only  as  heir  at  law* 

Confider  it  next  under  the  fecond  fettlement;  the  hulbandand 
wife  levy  a  fine,  and  make  a  new  fettlement,  the  limitations  of 
which  were,  to  himfelf  for  life,  and  to  his  wife  for  life,  then  a 
term  of  200  years  to  raife  a  portion  of  6000  /.  for  daughters, 
whether  any  fons,  or  not,  and  fubjed  thereto,  to  the  heirs  of 
the  body  of  the  hufband. 

Under  this  fettlement,  what  ground  has  the  plaintiff  to  have 
the  real  eftate  difincumbered  out  of  the  perfonal  ? 

She  does  not,  in  the  firft  place,  take  as  a  purchafer,  for  it  is  t 
fettlement  after  maniage :  there  is  no  limitation  to  the  firft,  and 
every  other  fon,  no  limitation  to  the  heirs  of  their  two  bodiesi 
but  a  general  limitation  to  the  heirs  of  his  body. 

Now,  by  virtue  of  this  fettlement,  if  Mr,  Lanoy  had  furvifcJ 
his  wife,  and  married  again,  it  would  have  gone  to  the  eldelt 
fon  of  his  fecond  wife,  and  not  to  the  plaintiff. 
C  446  }        But  ftill  I  am  of  opinion,  there  is  an  equity  for  the  plaintiff, 
and  that  is  in  refpeft  of  the  6000  /•  portion. 

By  the  firft  fettlement,  there  is  no  provifion  by  way  of  portioft 
at  all ;  then  afterwards  comes  this  great  acceffion  of  fortune  to 
the  wife,  from  her  father  Mr.  Frederick, 

Suppofe  Mr.  Lanoy  Mas  intitled  to  this  addition  in  his  own 
right,  or  in  tlie  right  of  the  wife  only,  he  was  either  way  jufU- 
fied  in  making  the  fecond  fettlement  (3). 

Now  the  plaintiff  is  a  daughter,  and  a  child,  and  in  this  court 
confidered  in  the  nature  of  a  creditor  for  the  portion. 

If  that  be  fo.  What  will  be  the  effedt  of  it  in  equity  ? 

By  the  Matter's  ftate  of  the  account,  there  are  great  arrears  of 
the  500  /.  per  ann.  jointure  upon  tlie  wife,  and  iikewife  of  the 
80  /« per  ami.  maintenance  for  the  plaintiff,  almoft  a  deficiency  of 
4000/.  which  muft  run  on  as  a  burden  upon  the  inheritance^ 

(0  Ante  439.  note  i.  64.     W^ard  v.  Sbalkt,  2  Ftf.  16.    l^U 

(a)  ]^x  parte  Marjh^  ante  t  vol.  158.     ton  v.  JStyeoe,   ihid.  308.     Bfo'sonv.jMUtf 

Srevm  v.  Jones,  ante  I  vol.  190.  ante  i  vol.  190.     If  heeler  v.  Qay/^Ami* 

(3)  yUeColvilk  V.  Parker^  Cro.  Jac,     12 1.      Stikmsn  v.  Afodtnsn^  p^Jt*  477. 

159*    Jptus  v«  2^IarJb^  Ca.  temp.  Talh.    479. 

aadli^ 


in  die  Time  of  Lord  Chancellor  Hirdwicicr.  ^46 

^ has  been  truly  faid^  it  muft  exhaaft  the  inheritance,  if     Lanoyv. 

itchcfs  of  AtM  (hould  live  to  be  very  old,  which,  in  the  '^^t^hSk  oT* 

of  nature,  fhe  may  do.  Atmol. 

:  Dutchefs  has-  two  fundJs,  real  and  perfonal  aflets,  to  an- 

er  demands,  the  plaintiff*  has  only  one. 

not  then  the  conilant  equity  of  tliis  court  that  if  a  creditor  If »  creditor  lias 

0  funds,  be  ftuH  take  his  fatisfadion  out  of  that  fund  upon  ST**,,^!^'.  ?*% 

,'..,,.,.  *^        ihall  take  hu  fa- 

another  creditor  has  no  hen  ( i  )•  tisfaaion  out  •f 

that  upon  which  another  creditor  has  oo  lioB. 

pofe  a  perfon,  who  has  two  real  eftates,  mortgages  both  A  perfon  who 
perfon,  and  afterwards  only  one  eftate  to  a  fecund  mort-  m'^r^ggf  J^ 
who  had  no  notice  of  the  firil  \  the  court,  in  order  to  re-  to  x  and  after. 
lie  fecond    mortgagee,  have   directed  the  firft  10  take  his  'T*^**  ^^  ^ 
ftion  out  of  that  eftate   only  which  is   not  in  mortgage  tp  thefir^i;S    * 
rond  mortgagee,  if  that  is  fufficiciit  to  fatisfy  the  firft  mort-  take  his  iatia- 
in  order  to  make   room   for  the  fecond  mortgagee,  even  ^j'^^^^*^^ 

1  tlie  eftates  defc<;nded  to  two  different  perfons  (2).  in  mortgaie^to 

the  fecond  mort* 
gagee,  though  cho  eftatei  deXcend  8o  tw«  ditfereat  f  ctloni. 

!  therefore  I  am  of  opinion,  that  fo  far  as  will  fecure  the  So  far  a»  -rjii 
ff her  60Q0  /•  fortune,  (he  ought  to  be  confidered  as  a  ere-  ffcure  the  ptaia- 
and  intitlcd  to  torn  the  Dutchefs  upon  the  copyhold  and  ^^rt^^isk- 

al  eftates.  dcredherai* 

creditor,  andki* 
titled  to  turn  her  laocher  on  tbt  copykoU  and  peiloaat  eftatei. 

Te  is  a  very  ftrong  cafe  of  a  portion,  in  the  cafe  of  Rervt     [  447  J 
Reeve^  I  Vern.  119.  and  a  Venir.    363.  whc  the  court 

dt^  upon  tlie  fame  foundation  as  I  do  now*. 

;  next  confideration  is  as  to  the  80  /•  yearly  maintenance. 

;re  is  no  ground^  as  it  ftands  only  upon  the  fettleoient,  to 
can  be  a  charge  upon  the  perfonal  eftate. 

then  it  may  be  likewife  put  upon  the  fame  foot  as  the  por-*^ 

for»  as  to  compelling  the  mother  to  maintain  her  daughter 

her  own  eftate,  it  will  be  going  too  far  (3},  and  therefore 

lay  that  out  of  the  cafe. 

Fiih  Clifton  V.  Burt^  I   Cox":  P.         (2)  777^  nii/f  438. 
^9.  note    I.       Galton  r.  Hancock^         (3)  BiliingJIfyM,  Critchett^  I  Brw.Ctif, 
|6.  438.     Martin  v.  Martin,  1  Frf.    Rep.  268.     Tu6b.  v.  Hi^iJ^t  4  Dtrm^ 

andEaJl\\%.  > 

charges  lands  in  />.  with  a  portion  for  a  davghter  by  a  firft  venter^  and  then 
and  iecttci  part  of  thefe  lands  for  the  jointure  of  a  fecond  wife,  who  hat  no 
r.tbe  charge. 
Ueriflc  the  portion  would  take  place  of  the  jointure,  hy  will,  gives  other  lands 

nlir»  by  combintitbn  with  the  heir,  refufes  to  accept  the  dcvife.  Decreed, 
hter  fliottld  hold  the  lands  given  under  the  will  to  (he  wife,  till  her  portion 
I    Mmw  vex(tti  Kuvt^  i  AVs.  2x9. 

The 
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Tii'^D^k  ^*  d      '^^^  utmoft  this  court  docs,  is  in  the  cafe  of  an  elder  brothtr 
DtttchefsoT    where  it  direSs  the  Mafter  to  make  a  larger  prorifion  for  Wm, 
'  Athol.       that  he  may  be  enabled  to  maintain  his  younger  brothers,  as  hfi 
The  c9urt,  in      is  the  head  of  the  family,  and  the  houfekeeper  ( i)« 

the  cafe  of  an 

elder  brother,  will  dirt€t  the  Mafter  to  make  a  larger  provifian  for  hia,  that  he  may  be  able,  u  tbi 

htad  of  the  iamtly,  to  maintain  the  younger. 

I  think  thefc  are  all  the  points,  except  the  queftion,  which  re- 
lates to  the  (lock,  and  annuities  (landing  in  the  joint  names  of  die 
huftand  and  wife  at  Mr,  Z^woy's  death- 
Mr.  La/foy  married  his  lady  at  a  time  (he  had  no  portion,  and 
made  a  fettlement  upon  her  in  confidcration  of  marriage  only. 

By  the  determination  of  the  queftion  in.  Frederick  ?erfus  Fn* 
derick,  i  P.  TV.  710.  the  Dutchefs  of  -/f/Aa/ became  intitlcdtoa 
fifth  of  a  fifth  of  the  father's  cuftomary  eftate,  fo  that,  by  virtK 
of  the  decree,  flie  was  let  into  a  very  great  fortune,  which  wai 
dire£ted  to  be  paid  to  her  only,  but  the  (lock,  notwithftanding, 
was  transferred  to  the  hufband  and  wife;  if  nothing  more  had 
been  done,  tlie  hufband  to  be  fure  might  have  difpofed  of  it  11 
he  pleafed  \  but  if  he  made  no  alteration,  (he  would  ccrtaislf 
have  been  intitled  to  it  on  the  foot  of  the  tranfcr. 

But  it  does  not  reft  there,  for  the  fecond  fettlement  was  made, 

afterwards,  reciting,  that  Mr.  Lanosj  in  the  right  of  Ins  wife, 

being  become  intitled  to  exchequer  annuities,  and  money  to  dtt 

r  4^S  ]     value  of  1 600  /.  the  limitations  under  it  are  in  tttidi  tail,  and 

provifions  for  daughters. 

Mr.  Lanoy  dies  in  the  life  of  the  wife,  leaving  the  (locks  and  «• 
nuities  unaltered,  which  in  law  is  con(idered  as  furviving  to  die 
wife. 

But,  by  the  plainti(F's  counfel,  it  is  infifted,  that  though  kr 
point  of  law  it  furvives,  yet  by  the  equity  of  this  court,  the 
hu(band,  in  confideration  of  the  fecond  fettlement,  is  become  as 
pur  chafer  (2). 

But,  upon  looking  into  the  cafes,  I  own  I  cannot  carry  it 
far,  as  to  take  it  from  the  mother,  and  give  it  to  the  daughta, 
the  perfonal  eftate  of  the  father. 
The  wifc*f  por-  I  believe,  where  the  fettlement  made  by  a  hufbind  has  flflif' 
Se"ced  to  the  ^^^"  adequate  to  tlie  wifc*s  fortune,  this  court  has,  notwide 
buiband,  though  (landing,  decreed  that  he  fliall  have  Iier  portion :  but  then  al^ 
he  has  not  made  thcfe.cafes  are  upon  fettlements  before  marriage,  and  I  cannoC* 
adeq^teuTi't      ^"'^  ^^  ^^  determined  where  it  is  a  voluntary  fettlement  after  max- 

where  the  fettle-  riagC. 

neit  was  before 

laarriagc  j  otherwlfe  on  a  valuntary  fettlement  after  marriage. 

(i)  Peijie  v.  Petrie,  poji,  3  vol.  511.  ^  P,  fT.  I99.  note   D.    Adams  v.  GA 

Burnet  v.  Burnet^   I  Bro,  Cba,  Rep.  179.  C'a.  temp.  Tali,  168.     Gat/orth  V»  Sfsd- 

{2)  BUis  V.   Hereford,  2    f^ern,    501.  lij,   2   l''ej\   675.     V^ide  Lifi^f  v.  U^ 

CleJand  v.  CUland,   Prtc.  Cha.  63.     Me-  2    Van,    68.       Bond  v.  Sianunds, 

redith   v.  IVjnn,    ibid.    3 12.     Packer  v.  3  vol.  20.    Sakuey  V.  Sahee^^  Jmk. 
ffyndba/n,  ibid,  4 1 2.  Carteret  v,  PaJchaU, 
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ten  appljr  thofc  authorities  to  the  prefcnt  cafe.  Lahot  r. 

te  fecond  (ettlemeiit  was  upon  a  very  great  acccflion  of  for-  "^utchefs*^ 
to  the  wife,  after  (he  had  been  married  fome  time,  but  is      Atuql, 
means  adequate  to  the  addition  ;  for  there  is  nothing  new 
*  this  fettlement,  except  the  pro¥iGon   for  the  daughter's 
ne ;  for  the  jointure  to  the  wife  is  the  fame,  and  is  no 
nr  upon  the  hiiiband's  cftate  than  before. 
»w,  the  provifion  for  the  daughter  has  nothing  to  do  with  the 
al  rule  of  a  fetdement  equi?alent  to  the  fortune.th^  father 
(rith  the  mother. 

hat  I  go  upon  is  this,  that  here  was  no  contraft  on  the  part 
:  wife,  (he  was  incapable  of  cotitrading  herfelf,  neither  had 
father  or  guardian  to  contra£l  for  her. 
here  had  been  any  application  to  this  court,  with  regard  to 
cond  fettlement  in  Mr.  Lanoy^s  life-time,  they  would  have 
ted  the  Mafter  to  fee  if  the  hufband  had  'made  an  adequate 
»nent ;  and  the  court  would  have  aflced  the'  wife,  who  was 
e,  by  way  of  analogy  to  paffing  the  fine,  whether  (he  con- 
i  her  fortune  (hould  be  fettled  in  this  manner,  and  then  the 
would  have  been  bound  by  fuch  confcnt  and  agreement  ( i  )• 
t  to  fay  that  (he  is  bound,  without  the  intervention  of  this 
,  or  without  her  own  agreement,  is  carrying  it  too  far. 
The  cafe  of  Adams  v.  Coie^  before  Lord  Talbot^  is  indeed  a  [  449  ] 
Irong  one  5  but  then  it  was  a  fettlement  made  after,  upon  an 
Tient  before  marriage  \  and  Lord  Talbot  laid  the  ftrefs  altoge« 
ipon  it's  being  the  exprefs  agreement  of  the  parties ;  and  for 
eafon  decreed  for  the  representative  of  the  hufband  againft 
jprefentative  of  the  wife. 

It  in  the  prefent  cafe  the  wife  was  incapable  of  contrafting, 
;  under  coverture  :  and  what  makes  it  a  great  deal  ftrortgcr, 
lat  it  may  be  colle£ted  from  the  tranfa£lions  themfelves^ 
t  was  the  intention  of  the  parties  the  Dutchefs  (hould  have 
noney :  for  Mr.  Lanoy  having  the  power  over  the  property 
e  Wife,  was  a  very  fufficient  condderation  for  what  he  has 
for  the  wife  on  the  fecond  fettlement.  And  yet  he  has  fuf- 
it  to  ftand  unaltered  all  his  life-time,  and  even  after  his 
I,  then  why  (hould  the  court  take  it  contrary  to  the  in« 
)n  of  the  teftator  from  the  mother,  and  give  it  to  the 
hter? 

)    Vide  Willats  v.   Ctfy,    ante  67.  Hyde,  t  Bro.  Cha.  Rep.  663.     Dimmocl 

m  V.  Hughes,  poft  454.     Milner  v.  v.  Atkinfon,  3  Bro,  Cha.  Rep.  195.     FiJe 

r,  2  P,  /^.  642.    Parjhms  v.  Dunnfj  etiam,     Frafir  V.   Baillit,    I   Bro,  Cha, 

/:  60.      Zx  partt  Higham,    2  Ve/.  Rep.  518. 
AiM.    2  Ft/.   671.      Minet  V, 

1M  hvfliand  apon  mvnage  (in  confideradon  of  his  wife*t  fortune  compnttd  it 
I  agrevs  to  >eariy  payments  to  her  feparace  ufe,  that  flie  may  difpofe  of  zoo/,  by 
■  kli  life-time  \  that  if  itut  iorvive  he  ia  to  leave  her  200/.  apparel,  plate,  &c. 
f  Itfr  fiactiine  was  a  boii4  ^f  200/.  The  huiband  dies,  having  made  his  will,  and 
liptiff  fciiduary  legatee,  b«t  had  not  recovered  this  aoo/.  due  ou  the  bond)  thea 
ft  Jkts  this  bood  fliaU  go  to  the  reprefentative  of  the  huiband,  he  being  a  pur* 
«f  tt  by  die  fetdentnt  on  her»    Jdami  r,  Q/r,  Csf»  in  Mf.  »  she  timt  «/  Lmd 

ot*  II.  E «  There- 


449  CASES  Argued  and  Determined 

Lahoy  ▼.         Therefore  I  muft  decree  the  Matter  to  fee  what  Is  due  for  tht 

^Dutthtfs^or^  plaintiff's  arrears  of  maintenance,  and  if  mortgaging  or  felling 

Athol.       the  200  years  term  fhall  not  be  fufficient  to  fatisfy  die  antars 

and  the  600  A   then  the  Matter  to  take  an  account  of  the  pcr- 

fonal  and  copyhold  cttatcs  of  Mr.  Lanoy^  that  the  plaintiff  ma]^ 

be  fatisfied  there,  if  the  real  eftate  fliould  not  be  fuflicient. 

Cafe  284.  Clayton  verfus  CooieSf  November  ic,   1 742. 

^   S  ^S  ^^  ^f  \   Bill  brought  by  a  lord  of  a  manor  againft  copyholders,  to 
'  t\   compel  them  to  come,  and  be  admitted  tenants* 

After  procltma-         Co^D   CHANtELLOR, 

tions  made,  and  A  lord  of  a  manor  cannot  bring  a  bill  of  this  kind,  but  has  his 
fo  many  court  remedy  at  law  by  making  proclamations  ib  many  court  days,  and 
pyhoiders  do  not  ^^  ^^^  copyholdcrs  do  not  comc  in,  he  may  feize  upon  their  landsi 
come  in,  the  Or  if  they  fliould  be  infants,  a  new  aS  of  parliament,  9  G«.  it 
^"t  X^^rUr'ds  ^*  ^g.y^r.  I.  has  chalked  out  a  method  how  he  fliall  proceed. 
" l°"  -  o  *1  ^*  ^*  indeed  there  had  been  any  confufion  arifing  from  copyhold 
"•     ^  lands  being  blended  together,  the  lord  might  have  brought  a  hU 

of  difcovery  to  afccrtain  the  lands. 

But  as  it  is  not  pretended  in  this  cafe  that  there  is  any  confu- 
fion of  lands,  the  bill  mutt  be  difmiiTed  with  cotts. 

CafeiS?.  Knotsford  \cxi\xs  Gardiner ^  November  17,  I742» 

^   cJtc^^  sf*'^/  T^  ^  ^    queftion   in  this   caufc   arofe  upon   the  following 

y.  c.  fcifc J  of  J^f-'^  ColchfJIrr  fcifed  In  fee  of  fevcral  freehold  lands,  and  pof- 
rcTCiai  fitchoid  felled  of  fcvcul  Icafehold  lands  in  the  fame  parifb,  devifedindie 
fcntd^f'fevc''rd  following  manner:  "  I  give,  dcvifc  and  bequeath  unto  Jlfflf/ii^ 
leafeiwU,  dc-  "  my  wife  for  life,  all  my  eftates  in  Longderij  t^c.  and  after  hff 
vifcd  to  his  wife  a  Jeceafc,  I  give,  devifc  and  bequeath  the  aforementioned 
cftatclnLci»!/e«,  "  cftatcs  to  my  daughter  Jntt  Cclchejhr  and  her  heirs  for  ever. 
and  aftc#  her  **  ItefTty  1  give  and  bequeath  unto  my  wife  all  nr|y  goods,  cattelf 
*uc.!thed*the'     "  ^^^  chattels,  and  all  other  things  not  before  bequeathed,**  aiJ 

aforementioned     made  his  wifc  folc  CXCCUtrix. 

eilates  Co  his 

daughter  A.  C.  and  her  heirs,  and  to  his  wife  gave  all  his  good<;,  cattels,  and  chattels,  ausd  mak 

foW.  executrix:  ihe  roartisd  agun,  and  hud  the  plaintiff' by  her  iccond  hulband,  who  infifbcd  thae^ 

devife  to  hij  mother  of  the  reftdue,  the  lc<ir«:hold  lands  palTed.     Lord  Hardxv'icki  tb'mkiKg  k  wy  m 

t'talf  tul  ether  ail  tbefreetoid  landt  wtre  ctrnprifcd  in  the  tejiatar^i  marrutgtftttltmentf  dtreSid  a  $rklstltt^ 

f  sft^tFtain  this  faff. 

She  fome  time   after  her  hufband's  death  married  again,  ; 
had  the  plaintifl'  by  the  fecond  hufband,  who  infifts  that  by 
dcvlfe  to  the  wife  of  the  rcfidue,  the  leafehold  lands  paifed  tototj 
and  claims  as  the  executor  of  his  mother,  who  was  theexea 
of  Jo/m  Colcktfer  the  teftator  •,  for  he   fays,  that   as  there 
freehold  and  Icafehold  both,  that  nothing  but  the  freehold  pti 
to  the  defendant,  the  daughter  of  the  teltator^  being  fufEcient 
anfw^  the  word  eflaUs  in  the  will* 


Ill  the  Time  of  Lord  Chancellor  Hardwicke.  450 

Mr.  Murray  for  the  plaintiff  cited  the  cafe  of  ^^  v.  Bartlet^  Khotifor*  ▼. 
?.  <:ar,  293.  pL  3.  Hil.  8  Car.  B.  R.  to  (hew  that  if  words    ^^*'*'""' 

ufed  applicable  to  both,  it  ihall  by  way  of  eminence  pafs  only 
-(imple  lands. 

That  the  word  ^ates  is  plainly  local,  and  does  not  mean  the 
erell  in  the  ellate,  becaufe  it  is  in  the  plural  number,  i  RoIL 
r.  613.  Pf'ggot znd  Perinea.  Caf.  inEq.Ah\  209.  Id. 
riic  limitations  here  are  proper  only  to  the  dcvife  of  a  free- 
Id  eilate,  and  therefore  the  teftator  did  not  intend  to  pafs  the 
fehold  likewife. 

The  Attorney  General  for  the  defendant.,  [  45^  3 

The  wife  of  the  teltator  had  thffe  very  freehold  lands  fettled 
on  her  in  marriage,  and  to  the  heirs  of  the  body  of  the  hufband, 

1696,  and  the  teilatOr  has  no  other  freehold  but  a  little  cot- 
5c  of  very  fmall  value,  fo  that  if  the  conftra£iion  contended 
:  by  the  plaintiff  fhould  prevail,  then  the  teftator  gives  the  de- 
idant  nothing  but  what  (he  was  inlitled  to  before. 
The  circumftances  of  this  cafe  are  material  5  it  conHfts  but  of 
efarm',  and  freehold  and  leafehold  lands  are  blended  together 
the  hands  of  one  tenant,  fo  that  they  were  not  di(lingui(h- 
le. 

Now  it  can  never  be  imagined  that  the  teftator  meant  to  man- 
;  and  tear  the  eftate  to  pieces,  in  order  to  give  it  away  from 
iown  child. 
Lord  Chancellor, 

As  the  facts  are  not  fully  before  me  upon  the  evidence  on 
her  (ide,  it  muft  go  to  a  trial  at  law. 

It  IS  very  material  whetlier  all  the  freehold  lands  are  comprifed 
the  marriage  fettlement,  becaufe  if  they  arc,  the  teftator  then 
5  given  the  defendant  nothing  but  what  ftie  had  before, 
the  conftruftion  the  pbintiff's  counfel  contend  for  fhould 
evail. 

If  there  Ihould  be  only  leafehold  eftates  in  the  parifli,  and  the  iri teftator  Jeyf- 
ftator  devifes  all  his  eftates  to  A.  there  is  no  doubt  but  the  leafe-  ^^'^]^^\  h^"" 
»ld  will  pafs  under  this  devife  ( i  }•  only  leafehold, 

they  will  pafs. 

But  if  there  fliould  be  both  freehold  and  leafehold,  theft  it  will  [^•'^[^'1,%^*^^^^ 
r  a  confiderablc  queftion  whether  any  more  than  the  freehold  f^r  yean,  and 
iffed,  fuppofing  there  fliould  be  no  fettlement  of  the  freehold  -,  deTifcth  all  his 
w  in  the  cafe  of  R^Je  v.    BartUi  it   was  refolved,  that  if  a  man  ^^^^'^^  ^^so"J;  * 
ath  lands  in  fee,  and  lands  for  years,  and  devifeth  all  his  lands  and  if  he  hath  • 
lid  tenements,  the  fee-fimple  lands  pafs  only,  and  not  the  leafe  for  leafc  for  yean 
ears  (2).     And  if  a  man  hath  a  leafe  for  years  and  no  fee-fimple,  ^pi"*  tl"ieife 
ad  devifeth   all  his   lands   and   tenements,  the  leafe  for  years  tor  years  piicch, 
Idfeth,  for  othcrwifc  the  will  would  be  merely  void.  forother^iie  tb« 

Though  in  the  prefent  cafe  1  have  no  doubt  at  all  as  to  the  in-  ^^j^j, 
iBKion  of  the  teftator,  yet  the  rule  of  law  would  prevail. 

.  (1)  Day  y.  Tri^,   I  P.  W.  286.     Ex      Rlccardf:^i,    2   Cox's  P,   VT.   4C9.      .W 
^^fU  Cm/well^  ante  I  vol.  560.  'vide  Addis  v.  Clement^    2  P.    jy.  456. 

J(i)  So  2)^^// V.  Gihhs,   3  P.  W,  26.      Tm-ner  v    Htijlcr,   1   Bro.  Cha,  Rep.   78, 
I  V.  flkr/,  I  Fef.  i-pi.     Pi/lol  v.      Lafu>tbir  v.  Cavindljb^  Ami.  356. 

.  E  c  a  Thcrcr 
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KNOT«Fd»D  ▼.  Therefore  let  the  bill  be  retained  for  a  twelvemonth  (i) 

Garmne*.  ^g  parties  proceed  to  a  trial  at  law  upon  this  iflue,  whctlw 

tf^aldln7h\t  ^^^^}<^^  had  at  the  making  of  his  wiU  both  freehold  and  kaf 

iifue,  whether  and  in  the  fame  pariih* 

the  tcftator  had 

bech  freehold  and  leaiehold^  and  In  the  fame  pariih. 

( I )  And  the  plaintiff  be  at  liberty  to     leafehold  eftates  in  qaeSion.    Rc^ 
proceed  to  a  trial  in  ejedment  f«r  the     ^.  1742.  fol.  175. 


Cafe  a86«  Oldham  rcrfus  Hughes^  November  20,  1 742. 

The  wife  of  the     li    Bill  was  brought  in  order  to  hare  twenty  thoufand  p 
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M^bfe^fchang-  /^  "^  moncy,  or  twenty  thoufand  pounds  ^outlj-fea  ann 
ii!g\hc  nature  invefted  in  land,  purfuant  to  articles  of  agreement  for  tha 
of  hcreftatc  by  pofe.  The  Mafter  of  the  Rolls  decreed  the  annuities  to  b 
under  w%^^^^^^^^  and  laid  out  in  land,  arid  the  prcfent  cafe  comes  upon  an 
and  unable  ia      from  that  decree. 

cantraa.  j^  September ,  1715,  M.  Deacle,  upon  his  marriage  witl 

(y^U^-^^t^^c^*^       J^eaele^  covenanted  with  truftces  that  he,  his  heirs  execu 
.4^ejJ/^»^,^  ^    adminiftrators,  (hould  lay  out  twenty  dioufand  pounds 
j^  ^^^     purchafe  of  land,  and  fettle  it  to  the  following  ufes,  viz.  Xs 

'*^''*''^^^.^  fclf  for  life,  then  to  the  intent  that  his  wife  fliould  rcceiv( 
f9a^l^^  '  ^/'*  hundred  pounds  a  year  for  her  life,  as  her  jointure,  in  i 
dower,  then  to  his  iirll  and  other  fons  in  tail  male,  w 
maindci  to  his  own  right  heirs.  Mr.  Deacle  died  in  1723, 
out  having  laid  out  the  money  in  a  purchafe,  or  leaving  an 
by  his  wife  j  his  heirs  at  law  were  Mrs.  Bourne  his  fiftei 
was  married  to  Mr.  Bourne  the  defendant,  and  Mr.  Oldhi 
plainiifF,  who  was  his  nephew  by  anotlier  filler.  Mr. 
was  a  freeman  of  London^  and  as  he  died  without  a  child, . 
dow  by  the  cuftom  became  intitled  to  a  moiety  of  his  p 
cilate;  and  as  to  the  other  moiety,  which  was  the  dead  man'i 
and  diftributable,  the  widow  became  infitled  to  one  moi 
that,  and  Mr.  Bourne  and  his  wife  and  Mr.  Oldham  to  th< 
moiety,  as  next  of  kin  :  however,  upon  Mr.  Deadens  dead 
Was  a  difpute  between  the  widow  and  next  of  kin  as  to  ih 
of  adminiilration  5  and  upon  an  agreement  it  was  granted 
Bourne  and  his  wife  and  Mr.  Oldham ;  and  articles  of  agr< 
upon  tkit  occafion  in  1724  were  entered  into  between  tb 
of  kin  and  tlie  widow,  who  were  the  only  perfons  intitled 
pcrfonal  eftate  of  Mr.  Deacle ;  wherein  it  was  covcj 
and  agreed  that  twenty  thoufand  pounds  Soutb-fea  an 
ffiould  be  transferred  to  truftces,  who  fhould  fell  them,  a 
out  the  money  in  land,  and  ftttle  it  to  the  fame  ufes  as 
the  former  articles ;  with  this  contingent  provifo  howerei 
ii  the  widow  died  before  tlie  money  was  laid  out  in  land, 
ihould  go  to  Mr.  Bourne  and  his  wife,  and  Mr.  Oldbamf 
executors  and  adminiftrators  equally,  according  to  their  le^ 
interefts  ;  and  by  thefe  articles  Mr.  Bourne  and  Mr.  OUUb 
Ycnanied  for  themfelves>  their  heirs,  executors  and.  admtiuft 
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in  tbe  Time  of  Lord  Chancellor  Hakdwicke.  ^  4^ar 

}i2Xi{  iht  Swtlh^fia  annuities  Ihould  fall  fliort  to  anfwer  Mfrs,    Oldham  v. 
Dj'^iXs  annuity  of  eight  hundred  pounds  a  year,  that  they  would        v^"^* 
make  it  good ;  the  annuities  were  alligned  to  truftees,  and  one 
dfthemlaid  out  164  A  annihilation  money  upoa  them,  to  make    [  453  ] 
them  up  twenty  thoufand  pounds  Southh-fea  annuities :  Mrs.  B^unie 
died,  whereby  Mrs.  OlMam  became  intitled,  as  heii,  to  all  her 
real  eftate ;  but  Mr.  Bourne  ( i ),  her  hu(band,  contended,  that 
thefe  fubfequent  articles  had  turned  the  money,  which  was  rea- 
lized by  the  former  articles,  into   perfonal  eftate   again,  where« 
upon  he  became  intitled   to  his   wife 's  fliare,  as  her  adoiini* 
firator. 

Lord  Chancellor, 

As  to  one  moiety  of  thefe  Soutlsfia  annuities,  Mr.  Oldham^ 
tlie  plaintiff,  is  intitled  to  it  as  co-heir  to  Mr.  Deacle^  fubje£t  only 
to  Mrs.  Deacle\  annuity ;  but  upon  the  other  moiety,  which  be- 
longed to  Mrs.  Bourne^  as  the  other  co-heir,  arifes  the  prefent 
point,  which  is,  whether  it  is  to  be  confidered  as  real  or  perfonal 
eftate  \  if  real,  it  belongs  to  Mr.  Oldham^  as  her  nephew,  and 
heir  at  law  ;  if  perfonal,  to  Mr.  Bourne^  as  her  hufband. 

If  this  queftion  was  to  be  confidered  upon  the  articles  in  1 7 1 5, 
before  Mr.  Deacle^s  marriage,  there  could  be  no  difpute  but  that 
it  is  to  be  taken  as  land  (2);  but  a  queftion  now  will  arife  upon 
&e  foot  of  the  agreement  entered  into  in  1 724 ;  and,  upon  thefe 
Mrticles  it  is  infifted,  that  the  nature  of  this  eftate  is  changed  ; 
ind  whether  I  take  it  as  twenty  thoufand  pounds  in  money,  or 
fo  much  South'fea  atmuities,  articled  to  be  laid  out  in  land,  it  is 
by  them  converted  into  perfonal  eftate,  by  the  agreement  of  the 
parties  \  and  there  is  no  doubt,  but  if  two  perfons  are  intitled  to 
noney  which  is  articled  to  be  laid  out  in  land,  and  confidered  as 
fttch,  they  may  agree,  before  the  inveftiture  of  it,  to  take  it  as 
|icrfonal  eftate  (3),  and  it  (hall  go  as  fuch  to  their  reprefenta* 
i?e«,  provided  none  of  the  parties  were  under  any  incapacity : 
But  I  am  of  opinion,  that  neither  Mrs.  Bourm  was  capable  of 
Jianging  the  nature  of  this  eftate,  bccaufe  of  her  being  under 
soverture,  and  unable  to  contra^,  nor,  fuppofing  her  able  to 
xmtraA,  do  the  articles  import  any  fuch  change. 

As  to  Mrs.  Bourne's  capacity,  if  this  money  is  to  be  confidered  g^^^^  j^j^^  ^ 
18  real  eftate,  flie  is  a  feme  covert,  and  cannot  alter  the  nature  of  could  have  al:c'r. 

ed  the  p(Opert)> 
Ir  cmnire  of  defsent,  the  money  muft  have  faeen  ioveftei  m  land,  and  there  ihe  might  htve  leviod  a  fine 
#k|  and  given  it  to  her  huiband ;  or  upon  coming  into  court, -aod  confenting  to  take  thi»  money  »  pcr- 
Mial  eftate,  and  being  examined  as  to  fuch  confent,  ^t  hinds  the  money  articled  to  be  laid  out  in  land, 
ft*xiiich  as  a  line  ac  law  would  the  hiid,  and  /he  might  difpofe  of  it  to  her  hufl>and. 

At  law,  mmey  To  articled  to  be  laid  outgn  land,  is  confidered  barely  as  money,  till  an  adual  Inveftl- 
iK,  and  etjuity  alone  views  it  in  the  light  of  real  eftate,  and  thertfore  this  court  can  z€t  upon  it,  as  iu 
M  creature,  and  do  what  a  6ne  at  common  liw  can  upon  land.  '' 

(1)  Mr.  Bwme  died  fome  time  after  ▼,  Guidot^  ffl,  3  vol.  254.  and  the  ca(ef 

t!swife»  and  by  his  will  gave  away  all  there  referred  to. 

Ki  perfonal  eftate.  (3)  Fide  Cro/s  v,  AUenhro^e,  and  /V/- 

.  (2)  Lingen  v.  $(hwray,  i   P.^fF,  171.  ham  v.  Jones,  cited  in  note  {C]  3  P.  IK 

^(ideMwiy,  Scudamore,  Prec,  Cha,  543.  a 2 1.     Ed^ardt  v.  IFarwckp  z  Code's  fm 

intrawrf  v.  Mooit,  tnte  307*    See  Gui^t  IV.  175.  no^e  i. 
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Oli»am  t,    it  barely  by  a  contraft  or  deed  (i );  for,  to  alter  the  proper 

HvGjiit«      jt^  or  courfe  of  defcent,  this  money  tnuft  be  invefted  in  I 

(and  fometimes  iham  purchafes  have  been  made  for  that 

pafe),  and  (he  may  then  Icvjr  a  fine  of  the  land,  and  give 

her  hulband  or  any  body  elfe  :  there  is  a  way  alfo  of  doing 

£  454  ]    without  laying  the  money  out  in  land,  and  that  is,  by  co 

into  this  court,  whereby  the  wife  may  confent  to  take  this  ir 

as  perl'onal  eflate,  and  upon  her  being  prefent  in  court,  an 

ing  examined  (as  a  feme  tovert  upon  a  fine  is)  as  to  fuch  cor 

it  binds  this  money  articled  to  be  laid  out  in  land,  as  mucli 

fine  at  law  would  the  land  (2),  and  {he  may  difpofe  of  it  t 

hufband,  or  any  body  clfe ;  and  tlie  reafon  of  it  is  this,  tl 

law,  money  fo  articled  to  be  laid  out  in  land,  is  confidered  b 

as  money,  till  an  aftual  inveftiture,  and  the  equity  of  this  1 

alone,  views  it  in  the  light  of  a  real  eltate  i  and  therefore 

court  can  aft  upon  its  own  creature,  and  do  what  a  fine  at 

mon  law  can  upon  land  ;  and  if  the  wife  had  craved  aid  0 

court  in  the  manner  I  have  mentioned  (he  plight  have  cha 

the  nature  of  this  money  which  is  realized,  but  flie  cannot 

by  deed. 

loA  H  d  ' k        A«  to  the  articles  in   1724,  fuppofing  the  wife  under m 

of  opinion,  the    ablity,  I  am  of  opinion  that  they  do  not  import  any  variati 

article*  in  1714  this  cftatc  from  real  to  perfonal ;  for  it  is  there  agreed,  th; 

My"  wbtion  of  twenty  thoufand  pounds  (hall  be  transferred  to  truitces,  wh 

this  cftatc,  from  to  fell  ihem,  and  buy  land,  to  be  fettled  to  the  fame  ufcs 

real  to  pcrfunal,  the  articles  of  17 15  j  fo  far  this  money  is,  no  doubt,  to  be 

•greed  '^thc         fidcrcd  as  realized  ;  and  ihcfugh  there  i.i  a  provj/oy  upon  thij 

ao,ooo/.  fliould  tingency,  thrit  if  the  widow  dies  before  the  money  is  invejled  in 

be  transferred  to  ^jj^^  ^^^  jj  ^^\  j^g  divided,   and  go  amon;;  the  next  of  kin, 

truftces,  to  buy  1     j     •    -n.  **  1  ^  •  1 

land,  to  be  fet-  exccutors  and  adminiltraiors  ;  yet,  as  that  contingency  ha 
tied  to  the  faue  happened,  and  the  widow  is  now  living,  the  original  truft; 
ardc'le^fif  ^ic-  ^"^*ift*"gj  for  the  money  to  be  confidcred  as  realized  \  that 
there  is  no  doubt  fo,  I  am  of. Opinion,  that  the  articles  have  made  no  convert 
Ut  this  money  the  eftate  from  real  to  pcrfonal,  but  it  ftill  remains  rca 
ed  as  reaJUed*^^^  whether  it  is  twenty  thoufand  pounds  in  money,  or  fq  ; 
and  the  articles  South-fea  annuities, 
have  made  rq 
convcrfion  of  the  eftate  from  real  to  pcrfoaal. 

The  whole  pro-  Another  qucftion  has  arofe,  that,  fuppofing  the  fund  is  i 
ao^cKX)/!.  5.  ^^*^^  °"^  *"  ^^"^>  y^^  whether  the  whole  produce  of  t\ 
annuities,  is  to    thoufaud  pouiids  So{^th'fea  annuities  is   to  be  laid  out  when 

be  laid  out,  when 

Ibid,  in  the  purchafe  of  land,  and  not  20,000/.  in  money  only,  as  all  the  parties  who  had  any  bt 
the  pcrfonal  cftare  of  D.  agreed  they  ihould  be  transferred  to  uuftccs,  to  Icll,  and  lay  out  in  t 
money  arifing  thereby. 

(0  y^ide  Ireland  v.  Ritile,  ante  i  vol.  her  life,  the  court  would  not  aciht 

541.  departure  with   her  life  eiUce,    b 

(2)  So  Pear/on  v.  Srereton,  pcft,  3  vol.  amining  her  in  the  nature  of  a  i 

71.      Cunningham  v.  Moody,    1  AV/*  i?^-  law-      Ftaferw,  Baillit^   1  Br^»  Ci^ 

Binfordw.  Boiuden,  Frf  ']Mn,  5U.     In  a  518.      Scd  'vidc  Anon.   2  Fef,  6ji 

cafe  where  trullces  were  to  pay  the  in-  IVillats  v.  Caj,  ante  67,  68. 
terefl  of  a  ium  of  money  to  the  wife  for 
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<f  only  the  (Urn  of  twenty  thoufand  pounds  is  to  be  taken  out  of    OroMAM  r. 

the  produce,  anc^  invefted  in  a  purchafc  :  I  am  of  opinion^  the        v«H«r. 

mie  meaning  is,  that  the  whole   produce  of  twenty  thoufand 

pounds  South'fea  annuities  ought  to  be  laid  out  in  fuch  purchafe  \ 

and  the  conftruction  Mr.  Handxht  truftee  aims  at^  would  not  be 

anfwered,  if  only  twenty  thoufand  pounds  in  money  wai  to  be 

laid  out.     Mr.  Hand  inii(ls>  die  twenty  thoufand  pounds  Souths 

jta  annuities,  was  fet  apart  only  as  a  fecurity  for  the  t'wentj  thou' 

JandpoundSf  and  when  that  fum  was  raifcd,  the  refidue  was  to 

be  conGdered  as  part  of  the  perfonal  ellate  of  Mr.  Bourne.     But 

it  ought  not  to  be  co^fidered  fo ;  for  all  the  parties  who  had  any 

intereft  in  the  perfonal  eftate  of  Mr.  DeacUy  agreeing  that  twenty    [  455  J 

thoufand   pounds   South-fea   annuities  ni,ould  be  transferred  to 

tniftccs,  upon  truft  to  fell  and  lay  out  in  land  the  money  arifing 

thereby,  fubjeft  to  the  eight  hundred  poundi  a  year  annuity,  is 

a  good  agreement  to  bind  the  whole  produce  of  the  South-fea  an- 

auitics  5  for  it  is  an  agreement  of  all  the  parties  who  were  ihtitled, 

\rhcrcin  each  agrees  to  part  with  his  (hare,  and  in  this  they  might 

have  one  view,  to  give  better  fecurity  to  Mrs.  Dcacle  as  to  he? 

annuity,  and  another,  to  increafe  the  intereft  of  the  heirs.     But 

ifonly  twenty  thoufand  pounds  was  to  be  laid  out,  and  there 

ihould  be  any  furplus  from  the  annuities,  it  would  not  go  totally 

Irom  Mr.  Bourne^  but  it  being   part  of  the  eftate  of  Mr.  Deacle^ 

vill  be   diftributabic,  and   Mr.  Bourne  will  only  have  his  wifc'd, 

flure. 

Befides,  this  matter  has  reftcd  this  eighteen  years>  and  there 
^ing  an  agreement,  by  proper  perfons,  to  fwell  the  intereft  of 
(he  heir  at  law,  it  would  be  very  hard  to  deprive  him  of  it. 

And  if  1  fliould  agree  with  Mr.  Hand^  he  could  only  infift  upon 
<hc, value  of  the  annuities  at  the  time  of  the  tranfa£lion  in  1724, 
juft  after  the  fatal  year  1720,  when  they  were  very  little  above 
pur,  fo  that  Mrs.  Bourm\  fhare  would  be  very  trifling.     , 

It  has  been  infifted,  that  Mrs.  Bourw  could  no  more  agree  to 
turn  money  into  land,  than  fhe  could  land  into  money  \  but  therQ 
I  differ,  bccaufe,  as  to  the  ftiare  of  Mr,  Deacle^  the  hulband, 
Mr.  Bourne  was  intitled  to  that,  in  right  of  hia'wife,  and  had  an 
ibfolute  diminion  over  it,  and  he  was  a  party  to  the  agree-? 
meat;  therefore  the  decree  at  the  Rolls  muft  be  affirmed,  and 
.  Ac  articles  muS  be  executed  according  to  the  exprefs  words,  and 
Ac  whole  produce  of  the  annuities  laid  out  in  land  for  thatpur- 
pofc. 

Another  queftion  is,  as  to  one  hundred  and  fixty-four  pounds 

^nihilation  money  laid  out  by  one  of  the  truftees,  and^  to  b<; 

fcre,  he  is  to  have  an  allowance  for  it,  but  out  of  what  fund  i  It 

Itts  been  faid  by  the  plaintiff,  it  fliouUi  come  out  of  the  clbte  of 

Mr.  Bourne^  or  the  whole  perfonal  eftate  of  Mr.  Peacle.     On  the 

pan  of  Mr.  Bourne^  the  defendant,  it  is  infifted,  that  it  (liould 

l5*"neoutof  the  annuity  fund  itfelf :  and  to  be  fure  it  muft;  for 

'^Mx.  Oldham,  the  plaintiff,  infifts,  that  the  annuities   are  to  be 

'  •^fted  in  land,  inflead  of  twenty  thoufand  pounds  in  money,  he 

'^ft  abide  by  the  confequences  ©f  ^hat  fund,  for  if  it  (hould  be  re- 

<l»ccd,  Mr,  Deader  pgrfonal  eftate  is  not  to  »iakc  good  the  defici-r 

fc  e  4  9flf  y 
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O&0RAM  ▼.    ency  of  it,  for  it  h  only  bound  to  make  good  twenty  thoufasl 
Hvoflif*      pounds  in  money. 

Another  point  is,  as  to  the  indemnity  of  Mr.  Bourne^  and  Mr* 
Oldham^  they  having  covenanted  for  themfelves  and  their  re- 
•  fpe£tive  heirs,  executors  and  adminiftrators,  to  make  good  Mr. 
£  456  ]  Dtac!i%  annuity  of  eight  hundred  pounds,  and  by  that  meant 
have  bound  their  own  eftates  at  law.  But  they  are  only  to  be 
confideied  ^s/tfcuriises  for  Mr.  Deacify  and  fire  to  be  indemnified 
out  of  his  cftate.  For  this  arifes  originally  on  Mr.  DeacU'%  co- 
venant for  himfelf,  his  heirs,  executors  and  adminiftrators,  to 
fettle  on  Mrs.  Deacte  that  annuity;  and  though  Mr.  Bourne jsA 
Mr.  Oldkam  are  bound  as  to  Mrs.  Hughis^  yet,  as  to  one  an- 
other, they  are  intitled  to  have  an  indemnity  out  of  Mr.  DuxUi 
ellate ;  and  Mrs.  DeacU  has  a  right  to  have  fome  further  fund 
fet  apart  out  of  Mr.  Deacle\  eftate  to  fupply  this  annuity,  and 
to  itidemnify  the  furet'ies  \  and  as  it  depends  on  Mr.  Deacleh  c(»r^ 
nant,  which  is  both  for  the  heirs,  and  for  the  executors  and  ad* 
miniilrators,  it  is  a  perfinal  debt,  and  to  be  charged  upon  hia 
J;)crfonal  eftate  in  the  firft  place,  and  the  real  cftate  is  only 
diargeable  on  failure  of  the  perfonal :  Lord  Hardwcke  affiimcl 
the  decree  ( I  )• 

(1)  Reg.  Lib.  B.  1742.  fol.  77. 

Heneage  verfus  Hunloke, ' November  22 j  1742. 

BY  articles  of  the  ad  of  Augujl  1718,  upon  the  marriage  rf 
the  plaintiff's  father  and  mother,  "  it  was  agreed,  that 
**  the  grandfather  of  the  plaintiff,  on  the  mother's  fide,  lhoukl» 
**  before  the  25th  of  December  next,  pay  to  the  defendant,  4c 
"  truftee,  1000/.  and  fecure  to  him  300/.  on  bond,  to  belaid 
**  out  in  the  purchafe  of  Soutb-fea  annuities,  in  truft  to  permit 
"  the  plaintifi^''s  father  to  receive  the  intereft  and  dividends  there- 
**  of  during  his  life :  and  after  his  death  to  permit  the  wife  to  re- 
"  ceive  the  intereft  thereof  for  her  life:  and  after  the  death  of  the 
**  furvivor,  if  they  (hould  have  a  fon,  or  one  or  more  younger  chil* 
*^  dren,  fons  or  daughters;  then  upon  farther  truft  to  pay  thcfaii 
**  principal  fums  to  fuch  younger  children,  if  but  one,  and  if  riiorc 
**  than  one,  equally  to  be  divided  between  them :  and  it  was  fur* 
**  ther  covenanted,  that  the  plaintiff's  grandfather  (hould  procure 
*^  his  fifter  Frances  Flatt?mn,  who  was  intercfted  in  two  honfcsii* 
^^^/ti^j^^tt^^'^^*^  **  SA^j-/^;/^,  to  convey  all  her  intereft  therein  to  the  i»fe  of  her- 
^  ^  ^/,    -y/-,  **  fclf  for   life,  to  the  plaintiff's  mother  for  life,  then  to  her 

v^— ^^r--^^ —       .      •*  younger  child  or  children  in  tail  general,  remainder  to  the 
>tr  ^^  ^-^>^--«-*-^  *<  plaintiff's  mother  in  fee." 

Frances  Flatman,  bv  indenture  of  leafe  and  relcafe.  bcarioj 


Cafe  a87« 

The  plaintiff  if 
intitled  to  the 
1000/.  and  ^00/. 
and  the  two 
freehold  houfes, 
«ttd«r  a  truft  in 
marriage  arci- 
cles ;  for  an  elder 
<la«ghter,  where 
there  is  a  Ton, 
is  accounted  a 
younger  child. 

/• 


^  ^""r  v^  /^^P^"^"^^  ^^^  ^^'"^  ^^y  ^^^  ^'^^  articles,  v/z.  the  ad  of  Augufi  17281 

.__.  fettled  the  two  houfcs  to  the  fame  ufes  with  the  articles. 

^^^.^^^-^  The  father  and  mother  are  dead,  and  have  left  the  plaintiff 
-*—       .             their  daughter  and  eldeft  child,  and  alfo  a  fon. 
^^^^^..^             g],^  jj^^  brought  a  bill  agarnft  the  truftecs,  to  have  a  Bwio- 
/ii4^..-^J£^  -4^-^4enance  out  of  the  1000/.  and  300/.  and  alfo  out  of  thcic»ti« 
A^  ^  '  (be 


J 


in  die  Time  of  Lord  Chancellor  Hardwiccs.  ^^»j 

le  two  freehold  houfes,  and  to  have  both  transferred  to  her   Hkkxage  v. 
hen  fhe  conies  of  age.  Hukloxi. 

It  was  infilled  for  the  defendant,  the  infant  fon,  that  as  the 
iaintiff  is  the  eldeft  child  of  the  marriage,  (he  cannot  tsike  the 
ooo  /.  and  300/.  as  it  is  expreffcd  to  be  a*  provifion  for  younger 
iiildren,  or  at  leaft  not  the  two  freehold  houfes,  for  that  the 
ifeshave  only  gone  as  to  terms  for  years,  for  raifing  portions, 
nd  not  upon  a  legal  limitation  of  a  freehold  eftate. 

Ix)RD  Chancellor, 

To  be  fure,  the  prefcnt  cafe  differs,  in  one  refpeft,  from  the 
afes  cited,  becaufe  I  do  not  remember  that  this  conflrufiion  has 
ver  been  made  upon  a  legal  limitation. 

For,  if  an  ejcdiment  was  to  be  brought,  I  doubt  the  plaintiff  in  tn  cjeQmeat 
rould  find  a  great  diffici^lty  to  make  out  a  title  under  this  limi-  the  piajnuff 
ation,  flic  being  the  eldeft  would  not  at  law  be  conftrucd  a  ^"l^vcred'^foT 

Wnger  child.  being  the  eldei, 

ihe  would  not  at 
iw  beconftnied  a  younger  child  \  but  in  thtt  court,  as  ikit  articles  are  executorya  they  muft  be  carsicd 
Bio  exeruuon»  agreeable  to  the  intencioa  of  the  parties. 

But,  in  this  court,  as  the  articles  arc  executory^  they  muft  be 
anied  into  execution,  agreeable  to  the  intention  of  the  parties ; 
or  it  is  all  one  intire  provifion  for  the  children,  as  well  what  is 
0  be  paid  in  money,  as  what  is  given  by  the  houfes. 

Now,  younger  child  or  children,  in  the  indentures  of  leafe  Th«  srticles  and 
md  releafe,  muft  be  conftrucd  analogous,  or  in  conformity  to  the  l^^lj'**,^^'^!^^ 
irtides,  videlicet^  any  child,  exclufive  of  a  fon ;  and  what  go-  coniideredasone 
fcnis  my  judgment  is,  that  I  muft  take  thcj  articles  and,  the  in-  and  the  fame  ad, 
Icnture  as  one  and  the  fame  a£l,  for  they  are  both  dated  upon  on  oSe^'a!^  A^ 
»ne  and  the  fame  day ;  and  I  cannot  make  a  different  conftrudlion  fame  day,  and« 
rf the  deed  from  the  articles;  for  the  legal  limitation  is  to  pro-  a^^"'*^**"!^ 
We  for  the  younger  children,  or  one  younger  child  as  much  as  not'to'bc  pUf 
he  other,  according  to  the  plain  intent  of  the  grandfather,  fa-  "poo  them, 
her,  mother,  and  the  aunt. 

The  rule  has  been  rightly  laid  down  by  the  plaintiff's  counfel, 
fcat  according  to  all  the  late  cafes,  an  elder  daughter,  where 
here  is  a  fon,  is  accounted  a  younger  child  ( i ). 

And  though  the  daughter  might  not  Jiave  recovered  at  law,  ^f^^?^  '^"° 
his  court  would  have   re£lified  the  miftake  (2),  as  it  hath  done,  thms  iVpfa^"  V 
'here  a  term  in  a  fettlement,  for  raifing   portions  for  younger  ait<ft^airefUte»>  a 
iildrcn,  was  placed  after  an  eftate-tail,  which  ftiould  have  been  ftjiuij'ha'vcb-c 
>cfore,  and  this  in  two  inftances,  one  before  Sir  Jofeph  Jehyll^  in  before,  this  aire 
he  cafe  of  Uvedali  verbis  Halfpenny^  a  P.  mns.  151.*  l^ftake^^^  ^ 

(1)  So  Beali  V.  BeaJe^   I  P,  IV.  244.  ham   v.   Wcbh,    2    Fef.    198.      Duke  v. 

Wv.  Caie,  1  Cha    Rep,  224.     Butler  Doidge^  2  Vef.  203.     BrMdmeadw.  IVwd^ 

'*Duncomhet   i  /*.  WI  451%     Pierfenv.  i    Br:  Cha,  Rcp»  yj.     Hall  v,  HeiAsa; 

W/.  2  Bro.  Cha,  Rip,  38.     Billing f-  Amh,  203. 

'^^^  H'lUs^  pojl.  I  yo\    221.     yideetiam  (2)    Simp/on    T.    Faugban^  ante    33. 

^«»a«  V.  Seymour,   1    Fe/,  210.     Tejn-  note  1. 

^Iq  a  onrriage  fettlement,  a  term  for  years,  for  fecuriog  younger  children's  por^ 
■S  WAS  by  miftake  made  fubtci^uenc  to  the  eftacc-tail  limited  to  the  fons;  Sir  Jo* 
^JihU  fer  it  right  acconllog  (o  she  ixitentioa  and  agreement  of  the  j^arties.     Half" 

Lord 


4 jS  Cases  Argued  and  Determined 

B^MiA€ii^  Lord  Hardwiche  declared,  that,  according  to  the  tmc intent 
uKtoKx,  ^^j  meaning  of  the  indenture  of  the  fecond  of  Augttji  1728,  the 
plaintiff  is  intitled  to  the  two  fums  of  1000  /.  and  300  /•  and  to 
xkiz  Zoutb-Jea  annuities  purchafed  with  the  1000/.  and  to  the 
freehold  houfes  in  &h$e4ane^  as  a  daughter  of  Thcmas  Hcnea^e 
and  Anna  Maria  his  wife,  the  defendant  George  Heneage  being 
the  only  fon  of  the  marriage,  and  ordered  the  Maftfr  to  take  2n 
account  of  the  dividends  of  the  Scuth-fca  annuities  and  of  the 
rents  of  the  two  houfes  received  by  the  defendants,  and  to  allow 
die  clear  produce  thereof  for  the  plaintiff's  maintenance  for  the 
time  pad,  and  till  Ihe  attains  twenty-one  ;  and  if  the  300/.  or 
any  part»  can  be  recovered,  he  direded  it  to  be  placed  out  in  the 
purchafe  of  Sw//6-;^/i  annuities  in  truft  for  the  plaintiff;  andalfo 
decreed  that  the  plaintiff  (hould  hold  the  two  houfes  to  her  and 
the  heirs  of  her  body,  till  twenty-one ;  and  afterwards  that  the 
defendant  George  Heneage  do  convey  them  to  the  plaintiff  in  tail 
genera],  with  remainder  to  George  in  fee,  unlefs  within  Ox  months 
after  his  attaining  his  age  of  twenty-one,  or  being  ferved  with  a 
fuhpana  for  that  purpofe,  he  fliall  fliew  unto  this  court  good  caufc 
to  the  contrary  ( I  j. 

(l)  Reg.  Lib.  A.  1742.  foJ.  95. 


Cafe  288.     Lady  Dorothy  Saville^  and  Lady  Mary  Savi/le^^k 

by  thtir  Guardian^  and  aifo  the  Executrixes  ^l  pi  •   ,•/*• 
Lady  EJfex  Saville  dcceafed,     by  Bill  of  Re-  j  ^^^"^""«' 

Sir  George  Saville  and  others ,  May  24,  I720>        Defendants* 
Wr.  Juflicc        rri  H  E  quefllons  in  the  caufe  arofe  upon  this  cafe. 

•  Trficy  held,  ^ 

wWch  Manjuis  '  *'  ^Y  convcyancc,  dated  the  lyth  and  20th  of  February  16^ 
Wdiiam  waj  **  made  upon  the  intended  fecond  marriage  of  JVillwm  Lord 
^^f^^f^^f^nd  a  Ei^jj    ^ideft  fon  oi  George  Marquis  of  Halifax,  ^nth  LaJy 

4CTifed  to  his        „     , --       V-      7  c  1  r      1  f      .       •  1        •'  1 

«Uu5htcrs  m  tail,  Mary  tinch  \  after  the  ulual  hrauations,  there  was  a  term  cre- 
dere not  fuch  an  ^  atcd  of  <;oo  years,  charged  upon  all  the  manors  and  knds  in 
a^e'^S'bt.*  "  '^ottinghamjlme  and  Torkjhire,  comprifcd  in  the  marriage  fet- 
iatisfeaion  of  *'  tlement,  and  the  trull  of  it  was  declared  to  be,  that  in  cafe 
the  portions  for 

his  daughters  by  the  fecond  wifr,  hccanfc  they  claim  thefe  lands  by  parchafe  and  the  provifo  in  the  »** 
xiage  fettlement  reftrains  the  fatisiadtion,  cu  Undi  coming  to  the  daughters  by  defcent  from  t^ 
fcihcr(i}. 

•The  oeamefs  of  relation  hctwcen  the  late  Mr.  JuftJce  Tr-'ty  and  me^  au^A* 
great  reverence  and  c(lccm  in  which  his  name  is  ilill  held  by  the  prafeflicn  or  ih<  l»*i 
I  maLe  ro  doubt  will  fuffic'cnrly  plead  my  cxcufe  for  giving  this  cafe  to  the  publkkt 
in  which  he  has  fj  greatly  dilUnguilhcd  himftlf,  in  the  opinion  he  commimicated  fcf 
letter  to  Lord  MaccUrJidd,  being  d:I.tblcd,  through  illncfs,  to  attend  in  court,  dftsi^l 
as  I  cannot  find  it  is  reported  in  any  bock  [i]  whatever. 

[ij  This  cafe  is  reported  in  Selccf  Cafes  in  Cbjfuery,  32, 

(1)  f^ide  IVatfoH  V.  Earl  Liucoln^  Ami,  325.  and  the  note  to  Bellfifo  r.  Wi««^ 
mite  I  vol.  426. 
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etc  (hould  be  a  failure  of  ifTue  male  of  the  fecond  marriage,    Satiii*  v. 
id  there  (hould  l>e  out  or  more  daughter  or  daughters,  that      ^^^**^ 
e  trultces  (hould  by  fale  or  mortgage  of  the  prcmifles,  for        ^^a^^  /^ 
id  during  the  term  after  the    commencement  thereof,  railc,     ^^     ^ 
hut  one  daughter  20,000  1.  if  two  or  more  25,000!.  equally  io  //fi^^r^'^ ^  ^ 
divided y  and  to  be  paid  to  them  ivhen  they  refpcHivefy  attain  f   ^^         ^ 
eir  age  offtxteen^  or  days  of  marriajre,  ivhichjbould  fr/f  happen  :  ^ 

nd  in  cafe  any  of  the  daughters  (hould  die  before  the  portions 
come  payable,  to  go  to  the  furvivors,  and  to  be  paid  to 
em  at  fuch  time  as  the  original  portions  ;  if  but  one  daugh- 
r,  (he  to  have  300  /.  per  ann.  till  12  years  of  age,  and  after- 
ards  500  /.  per  ann.  for  maintenance  till  her  portion  become 
lyable  •,  if  more  daughters,  200  /•  per  ann.  a-piece,  till  12, 
id  afterwards  300/.  per  ann.  maintenance,  to  be  paid  at 
Tuhaeltnas  or  Lady-day^  which  (hould  firft  happen  after  the 
>mmencemcnt  of  the  (aid  term ;  provided^  or  in  cafe  lands  er 
nements  of  an  ejlate  of  inheritance floall  defcend  to  the faid  daughters 
om  Lord  Eland,  of  as  great  value  to  he  fold,,  as  the  portions 
rebyfor  them  intended^  then  the  500  years  term  Jhail  ceafe  and 
voidf  for  the  benefit  of  the  per/on  ivhofballbe  next  in  reverfion  or 
mainder  of  the  faid  manors^  Sec.'* 

The  marriage  took  e(Feft,  and  Marquis  George,  by  convey- 
icc  dated  the  i  ft  and  ad  of  March  1 694,  reciting  the  deed  of 
fbruanf  i694>  and  the  fcveral  eftates  therein  limited;  and 
at  the  reverfion  and  inheritance  of  the  premi(res,  from  and 
ter  the  determination  of  the  faid  eftates,  was  limited  to  him 
id  his  heirs,  did,  in  confideration  of  his  name  and  family, 
id  to  fuport  the  fame,  in  cafe  neither  he  nor  his  fon  Lord 
land  (hould  leave  any  ifTuc  male,  fettle  the  faid  premi(res 
pon  George^  now  Sir  George  Saville,  Baronet,  for  99  years, 
he  lived  fo  long,  without  impeachment  of  wafte,  and  to  his 
'ft  and  other  fons  in  tail  male,  with  feveral  rertiainders  to 
her  perfons,  with  the  like  limitations." 
[tirquis  George  being  likewife  fcifed  in  fee  of.  feveral  other 
ars  and  lands  in  other  counties,  and  having  the  reverfion  in 
►f  divers  manors,  l^c.  expeftant  upon  the  deceafe  of  the  now 
:hionefs  Dowager  of  Halifax,  and  likewife  the  reverfion  and 
ritance  in  fce-fimple,  of  and  in  feveral  fee-farm  rents,  ex* 
int  upon  the  decea(e  of  Catharine  Queen  Dowager,  made 
/ill  March  17,  1 691,  and  thereby  **  gave  his  houfeat  AEIm^ 
MiddUfex^  to  his  wife  for  life,  and  after  her  deceafe  to  Lord 
land  and  his  heirs  ;"  and  then  devifes  as  follows  :  **  As  to 
I  my  lands  not  comprehended  in  the  fettlement  made  upon 
y  fon's  marriage,  I  give  them  to  my  fon  Lord  Eland,  and  ^ 
e  heirs  of  his  body,  and  for  want  of  fuch  iifue,  to  my 
lUghter  Stanhope',  and  made  Lord  Eland hlc  executor.*' 
arquis  George  died  without  any  other  i(rue  male  than  Lord  f  460  J 
d,  who  proved  the  will ;  and  he  being  feifed  under  the  will 
brementioned,  by  leafe  and  releafe,  on  the  17th  and  18th 
fay  1695,  "declared  the  ufes  of  an  intended  recovery  of 
reral  manors,  lands,  dffr.  in  the  counties  of  Northampton^ 
Crbv,  JTori,  Nsttingham^  Middltfex,  and  Surry,  to  be  to  him 
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Savillxv.    «  and  his  heirs  }**  and  afterwards,  by  leafe  and  releafe,  dalcdthc 
SATit  ti.     ^^j^  ^^j  g^  Qf  j^i^  j^j^^.^  „  Marquis  William  did  fetdc  the  (xmc 

**  manors,  Wr.  to  the  ufc  of  himfclf  for  life,  and  after  his  de- 
<<  ceafe  to  the  ufe  of  fuch  perfon,  and  for  fuch  eftate,  as  he  by 
^^  any  writing,  figned  in  the  prefence  of  three  or  more  wicneffes, 
*<  or  by  his  laft  will,  figned  in  like  manner,  fliould  declare,  li- 
^*  mlt  and  appoint  \  and  in  default  of  fuch  declaration,  limitation 
^<  and  appointment,  theti,  after  his  deatli,  to  his  firft  and  other 
^'  fons  in  tail  male,  and  in  default  of  fuch  iflue,  to  all  and  every 
**  his  daughters,  and  tlie  heirs  of  their  body  ifltiing,  and  in  de- 
*^  fault  of  fuch  iflue,  to  the  ufe  of  the  faid  Lady  Stanhope^  and 
^'  the  heirs  of  her  body,  -and  in  de^ult  of  fuch  iflue,  to  the  right 
••  heirs  of  Marquis  George  for  ever.** 

Marquis  William^  by  a  codicil  to  his  will,  dated  the  20th  of 
Augufi  1700,  figned  in  the  prefence  of  three  witnefles,  therein 
reciting  the  deed  of  recovery,  &r.  <<  devifed  all  his  faid  manors, 
**  tftf.  to  his  executors  for  500  years  upon  truft  by  falc  or  mort- 
**  gage  to  raife  (in  cafe  he  had  no  fon)  the  fum  of  5000  A  a-piecc, 
*^  additional  portions  for  each  of  his  daughters,  to  be  paid  to 
^'  them  at  (ixteen,  or  marriage,  and  fubje£t  to  the  faid  term,  he 
^'  devifed  all  the  faid  manors,  lands,  Isfc.  to  his  firft  and  other 
^'  fons  in  tail  male ;  and  in  default  of  fuch  iflue,  to  remain  and 
**  be  to  fuch  ufe,  and  for  fuch  cftate,  as  are  thereof  declared 
<*  in  and  by  the  faid  indentures  of  leafe  and  releafe  of  the  5th  and 
**  6th  of  >/y  1695.'* 

On  May  the  31ft,  1700,  Marquis  William  died  without  any 
iflue  male ;  but  by  his  firft  i^ady  had  iflue  Lady  Ann  Brucey  and 
by  his  fecond,  three  daughters,  Lady  EJfex^  Lady  Dorothy^  and 
Lady  Alary  Ssville,  two  born  in  his  life,  and  the  other  fmce  bis 
deceafe. 

George  Saville^  now  Sir  George^  after  Marquis  WWiamh  d^ 
ceafe,  entered  upon  the  lands  in  Nottinghamjhire  and  Tork/birtt 
conveyed  to  him  by  the   deed  of  March   1694,  fubjedi  to  the 
feveral  charges  as  aforefaid,  and  received  the  rents  thereof  due 
at  Michaelmas  1 700,  and  has  ever  fince  paid  the  maintenance  of 
Marquis  Williams  three  daughters  till  the  Lady  day  next  before 
they  rcfpeftively  arrived  at  their  ages  of  16  years,  which  they 
have  all  fince  attained  unto. 
[  461   3        This  caufe  underwent  great  debate,  liOrd  Macclesfield  hcini 
•Sir  W«kA       aflTifted  by  Lord  Chief  Juftice  Pratt^  the  Matter  of  tl>e  Rolls*, 
JtiylL  Lord  Chief  Juftice  Kingy  and  Mr.  Juftice  Tracy^  who  all,  ex- 

cept the  laft,  delivered  their  opinions  in  court,  Afdy  24,  r7^^> 
but  he  being  ill,  wrote  the  following  letter  to  Lord  Ata^rhff^  * 
the  night  before. 

-Wijy  23,  1 720. 
My  Lord, 

"  Not  being  able  by  reafon  of  my  indifpofition'to  appear  ifl 
"  court  to-morrow  to  deliver  my  opinion  in  the  caufe  of  Sam^ 
•'  verfus  SavUle^  (which  I  was  prepared  to  do),  I  have,  in  obc* 
"  dience  to  your  Lordibip's  commands,  fcnt  your  Lordflup  "^ 
•*  opinion  ia  writing  upon  the  feveral  points  that  were  dcto<*» 


in  the  Time  of  Lord  Chancellor  HiRnvncKfi.  45f 

hj  counfel  at  the  bar^  and  I  thought  it  not  proper  to  take  no*    Savih.!  y. 
tice  of  any  other.  SAvi^tt, 

Firft  point.  Whether  lands  of  which  Marquis  William^  was 
fed  in  fee,  and  devifed  to  his  daughters  in  tail,  the  remainder 
the  Lady  Sianhcpey  isfc.  are  fuch  an  eftate  of  inheritance  as  (hall 
I  proportion  to  their  value)  be  a  difcharge  or  fatisfadion  of  the 
rdons  for  his  daughters  by  hisfecond  wife,  within  the  meaning 
theprovifo  in  his  fecond  marriage  fettlement. 
<^  I  am  clearly  of  opinion  they  are  not,  becaufe  the  daughters 
claim  thofe  lapds  by  purchafe ;  and  I  think  the  provifo  plainly 
retrains  the  fatisfa^ion  to  lands  coming  to  the  daughters  by 
defcent  from  their  father." 

Second  point.  Whether  the  lands  defcending  to  the  faid 
ughters  from  their  father,  and  which  ought  to  go  in  fatisfa£tion 
their  portions,  ought  to  be  valued  as  at  the  time  of  the  defcent^ 
when  their  portions  became  due. 

"  I  am  of  opinion  that  the  valuations  ought  to  be  made  ac-  j^^  vaiuatfoo 
cording  to  the   values  and  circumftances  of  the  lands  at  the  of  the  lands 
time  of  the  defcent:  for  the  provifo  is  express.  That  if  lands  ^^coxUngtothc 
of  as  great  value  as  the  portions  defcend^  the  term  of  500  thcH-f^cr,muft 
years  is  to  ceafe.     And  till  the  valuations  made,  it  cannot  be  be  nude  accord- 
known  whether  the  lands  arc  a  full  or  only  a  partial  (atis-  jj  tii^i^d,^il?** 

faflion."  .  the  time  of  the 

defcent  $  for  till 
valuation  made.  It  cannot  be  Itnown  whether  they  are  a  full  or  a  partial  (atiifa^Uon. 

Third  point.  Whether  lands  defcended  from  Marquis  William 
his  daughters  by  his  fecond  wife  in  tail,  are  fuch  an  eftate  of 
heritance  defcended  from  him  as  is  within  the  meaning  of  the 
id  provifo. 

*M  am  of  opinion  tliey  are  not,  efpecially  being  attended  with     [  462  ] 
the  circumftances  that  appear  in  this  cafe.  The  lands  de- 

fcended from 
ir^ols  IVUriam  to  his  daughter  in  tail>  are  not  fuch  an  eftate  of  inheritance  ai  li  within  the  meaning 
iic  provifo,  for  fach  an  inheritance  was  intended  as  is  of  certain  value,  an  eftate  of  inheritance  ia 
*fimple, 

"  Firft,  from  the  uncertainty  there  muft  be  in  the  valuations : 
for  the  valuations  being  to  be  made  at  the  time  of  the  defcent, 
when  Lady  EJfex  (the  eideft  daughter  of  the  three  daughters) 
was  but  two  years  old,  and  the  youngcft  not  born,  how  could 
the  contingencies  of  their  dying  without  ifTue  before  they  or 
their  iiTue  attained  the  age  of  2 1 ,  to  fuffer  r<?coveries,  be  va- 
lid ?  It  is  impoffible  there  ftiould  be  any  certain  meafure  or  rule 
For  fuch  a  valuation :  and  it  is  hard  to  think,  it  could  ever  be 
intended  that  portions  (which  are  fo  much  money  certain) 
(hould  receive  a  fatisfaftion  by  values  to  be  made  merely  at  ran- 
dom,, and  by  fancy :  and  therefore  it  is  more  reafonable  to 
think,  that  fuch  an  eftate  of  inheritance  was  intended  as  is  of 
I  certain  value,  and  that  is*  an  eftate  of  inhciitance  in  fee- 
Gmple.    ' 

*  But  fecondly,  I  conceive  the  objection  againft  a  fatisfa£lion 
rf  the  portions  by  the  defcent  of  an  cftate-tail  is  more  ftrong 

*^  by 
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The  rcvcrlims 
in  tail)  expectant 


*'  by  the  circumftance  of  the  remainder's  being  in  L2dj  Stankpfp 
•«  and  Marquis  IVilliam^s  having  a  daughter  (the  Lady  Bnut)\iJ 
*^  his  firtt  wife. 

**  For  fuch  an  eftatc  might  defcend  to  the  daughters  by  the 
•*  fccond  wife  to  the  full  value  of  25,000 /•  and  fo  thettnnof 
**  500  years  would  ceafe^  and  the  portions  be  difcharged,  and 
'*  yet  the  three  daughters  by  the  fecond  wife  might  not  haic 
<^  near  the  value  of  the  portions  defigned  them  by  die  fettle- 
•'  ment. 

**  For  by  the  exprefs  provifion  of  the  fettlemcnt,  if  one  of  the 
•*  three  daughters  died  before  her  portion  become  payable,  her 
•'  portion  is  limited  over  to  her  two  furviving  (ifters ;  but  in  that 
•^  cafe  her  (hare  in  the  efiate  would  have  gone. equally  to  my 
«  Lafly  Bruce. 

•*  And  thirdly,  If  two  of  the  three  daughters  had  died  before 
^  their  portions  became  due,  the  lofs  to  the  furvivor  had  beeu 
^  ftill  greater. 

**  And  therefore  the  words  (an  eftate  of  inheritance)  being  of 
•*  an  aptibiguous  fenfe,  and  importing  likewife  (if  not  more 
**  ftrongly)  an  eftate  in  fce-fimple  :  and  when  fuch  an  eftate  is 
'^  properly  an  equivalent,  as  it  is  an  abfolute  eftate  in  the  land, 
^'  as  there  an  abfolute  intereft  in  the  portions,  and  as  it  would 
**  defcend  as  the  portions  would  have  gone  ; 

•*  Surely  by  all  rules  of  conftrudion,  the  words  ought  to  be 
•^  taken  in  that  fenfe  which  is  confiftent  with  tJie  whole  defign 
•*  of  the  fettlement,  and  not  in  that  which  would  defeat  it  in  fo 
*^  material  a  part,  as  the  benefit  of  furvivorfliip  amongft  the  three 
**  daughters. 

Fourth  point.  Whether  the  reverfions  in  tail  expefiant  upoa 


the  deathi  of  the  deaths  of  Lady  Dowager  Hall  if  ax  ^  and  the  late  Queen  Dow- 


William  to  his   daughters  by  his  fecond  vrife,  as  are   within  die 


Lady  Dowager    agcr,  are  fuch  eftatcs  of   inheritance  defcended  from  Marquil 

JIali/jx  and  the    -  .        -         .  .       _  _     _  .       .  _ 

latcQuccnDow-    .  .        -  r    i  '      -r 

agcr, -re  not  fuch  intent  and  meaning  of  the  provilo. 

«^ates  of  inhe- 

litaacc  defcended  from  Marquis  fKdlhm  as  are  within  the  intent  of  the  provif#. 


**  Having  delivered  my  opinion  before  upon  the  defccntof  an 
*^  eftatc-tail  in  pofteflion,  it  follows  I  can  be  under  no  doubt  as 
"  to  thofe  reverfions,  becaufe  the  reafons  I  have  offered  before 
•*  hold  more  ftrongly  againft  them:  and  I  have  no  occafion 
**  to  mention  the  further  objedtions  that  were  made  againft 
♦^  them. 

**  As  to  a  revcrfion  in  fee  which  was  mentioned  at  the  bar, 
**  upon  the  argument  of  the  other  points,  I  do  not  find  there  is 
•*  any  fuch  eftate  in  the  cafe,  and  tlierefoie  I  fhall  give  noopi^ 
*'  nion  in  it.'* 

Fifth  point.  The  only  remaining  one,  I  think,  that  was  de- 
bated at  the  bar,  was>  whether  Sir  George  Saville  ftiall  account 
for  the  rents  and  profits  of  his  eftates,  and  for  the  value  of  tte 
timber  cut  down  and  fold  by  him,  to  the  end  that  they  may  be 
applied  towards  raifing  the  daughters*  portion* 

^^  I  am  of  opinion  he  {JtidlX  not* 
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^  It  wasfaid  at  the  bar  (and  not  denied  I  think  by  the  other    Savills  ▼. 
fide),  that  the  conftant  courfe  of  the   court  in  the  like  cafes  ^i^^^' Y*V 
has  been,  that  the  tenant  for  life  (hall  keep  down  the  intereft  the  court  with 
bf  the  rents  and  profits  ( i ),  but  that  the  portions,  or  the  regvd  to  a  tc. 
principal  money  due  upon  any  other  incombrance,  A^  he  ^'J^'^^^|*» 
borne  by  the  whole  eftate*  keep  ionrn  the 

intereft  by  nntt 
proitsy  but  portions  or  principal  money  on  any  otiier  incumbrance^  fhaU  be  Wme  by  the  whole 
c  j  anJ  theretbre  Sir  George  SavU/e' disdi  not  account  fur  the  rents  or  the  ralueof  the  timber  cut 
11}  in  order  they  may  be  applied  towards  raifiog  the  daughters*  portioni. 

*  And  this  feems  rcafonable,  efpecially  in  this  cafe :  for  with 
efpeft  to  the  daughters,  they  have  nothing  more  to  deCre 
)at  to  be  fecure  of  their  portions,  and  that  they  are  beyond  all 
Ipubt,  by  a  fale  or  mortgage  of  part  of  the  great  eftate  that  is 
:harged  with  them. 

*  And  with  refpeft  to  thofe  in  remainder,  when  Marquis 
reorge  preferred  Sir  George  Saville  to  be  the  firft  who  (hould 
fnjoy  his  paternal  eftate,  to  fupport  his  name,  and  the  ho- 
lour  of  his  family,  he  could  never  intend  to  diftrefs  Sir  George^ 
md  put  him  into  a  ftarving  condition  (2)  for  the  fake  of  diofe 
n  remainder,  who  were  more  remote  in  his  confideration* 

'  And  as  for  the  timber.  Sir  George  had  by  his  fettlement  a     f  ai^a  J 

)ower  to  cut   what  he  plcafed  as  a  part  of  the  profits  of  his 

:ftate,  and  as  thofe  in  remainder  could  not  have  come  by  their 

lill  in  this  court,  and  have  flopped  him  from  cutting  down  the 

imbcr,  or  have  prayed  now  that  the  portions  (hould  be  raifed 

)ut  of  it,  if  it  had  been  ftanding  j  neither  I  think  ought  they 

:o  have  any  benefit  by  it,  now  it  is  adually  cut  down  and 

old. 

My  Lord, 

f*  If  I  had  delivered  my  opinion  in  court,  I  (hould  have  en- 
larged and  enforced  the  reafons  I  have  here  given,  feveral  . 
ways :  but  I  (hbuld  rather  have  contra£led  them  upon  this 
occafion,  if  I  had  had  more  time  and  lefs  pain ;  but  indeed  I 
received  your  Lordfhip's  commands  fo  late  this  evening,  that 
I  could  not  fo  much  as  get  this  hafty  writing  fairly  tranfcribed, 
and  therefore  I  hope  it  will  be  excufed. 

I  am 

Tour  Lordfhip^s  mojl  obedient. 

And  humble  Servant , 
Robert  Tracy. 

(1)  Partridge  v.  PaTuUt^  ante  I  vol.  (2)  Fide  ante  J^l6.     1  Fef.  95. 

On 
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Savxllkt.        On  the  24th of  May  1720,  the  two  Chief  Jufticet  isAi 

Saville.     Matter  of  the  Rolls   delivered  their  opinion  in  court,  whi 

Lord  Chief  Juf-  agreed  with  Mr.  Jufticc  Tracy^s   in  every  rt(peSty  and  \a 

^•Mjdtvfl^   Macclesfield  concurring  with  them,  gave  judgment  upon  die 

and  Lord  Chief  vcral  points,  in  the  maimer  they  have  been  already  ftated. 

JttftkeiSiitfyde. 

llvtred  their  opinion  in  court,  which  agreed  with  Mr.  Juftice  trwfv^  and  Lord  BiMeeU^Mvonw 

fMre  judgEient  accordingly. 

Firft,  That  a  valuation  ought  to  be  put  upon  the  lands 
fcended  to  the  plaintiffs,  the  daughters  of  Marquis  ff^lliam(z 
equivalent  for  the  25,000/.)  as  the  fame  were  worth  to  be 
at  the  time  of  fuch  defcent,  and  from  that  time  the  truft  tert 
500  yeais  ought  to  ceafe :  but  if  the  value  of  the  defcended  1; 
be  not  equal  to  the  portions  intended  to  be  raifed,  then  the  I 
to  continue  in  truft  to  raife  the  refidue. 

Secondly,  That  whatever  lands  the  daughters  take  hy  the 
of  their  father,  they  take  not  by  defcent,  but  as  purchafers, 
fuch  lands  can  be  no  part  of  the  equivalent. 

Thirdly,  That  the  ejlate-tail  defcended  to  the  three  daugl 
and  Lady  Bruce^  as  heirs  of  the  body  of  their  father,  remai 
to  Lady  &tanhipey  either  in  pofleflion  or  expe£lant  on  tlie  d< 
of  the  late  Queen  Dowager  and  the  Lady  Marchionefs  Dow: 
is  no  fatisfa£kion  of  the  portion,  or  any  part  thereof :  hut  j 
ejlate  infeefimple  defcended  to  them  from  their  father  in  po£effim 
reverjion  expeBant  on  any  term  for  years^  that  ought  io  go  tw 
their  fatisfa^iion. 
r  4^S  ^  Fourthly,  That  what  the  defendant  Sir  George  Sdnnllt 

*•  raifed  by  timber  or  other  profits  of  the  truft-eftate  ought  not 

accounted  for,  nor  applied  towards  the  difcharge  of  the  plaxi 
portions,  for  the  eftate  is  no  more  than  a  fecurity  for  the  25,c 
with  intereft  till  the  fame  (hall  be  paid,  and  that  Sir  George  & 
is  in  the  nature  of  a  mortgagor  in  pofTeflion,  and  the  eftate  ' 
more  than  of  value  fuflicient  to  anfwcr  the  faid  portions  ao 
tereft»  he  is  not  fubje£i  to  account  or  to  refund  the  money  i 
by  him  for  the  timber  fold,  or  other  profits  by  him  made* 


Cafe  289.  Saunders  verfas  Drake^  Novetnber  27,  1742. 

A  tcftator  who  HT^  H  E  queftion  in  this  caufe  arofe  upon  the  will  of  on< 
*'iv«  'i"c^cilf "  A  ^f^^ifo^^  who  at  the  time  of  making  it,  and  for  fcveral 
to  be  paid  in       bcforc,  livcd  in  Jamaica^ 

fterling  money 

in  the  firil  place^  and  the  two  legacies  immediately  foUowIag,  generally,  withont  laying  ia 
xnoney»  and  at  the  end  of  his  will  feveral  more  to  be  paid  in  fterling  money.  Lord  Hardfvickg  Ih 
the  plaincid^  muft  take  his  iegacy  in  Jamgiis  moncy^  for  his  ezprefiing  himfelf  differently,  I 
different  intention  (i). 

The  teftator  by  his  will  gives  legacies  to  be  paid  in^ 
money  in  the  firft  place,  and  the  two  legacies  immedtatd 

( I )  iralUj  V.  BrightwelL  2  P.  fT.  88.     Pierjiit  v.  Ganuttt  t  Sro.  Cim.  Jb 
47.  Malcolm  V.  Martin,  3  Br&.  Cba.  Rep.  50.  S.  ?.      , 

k 
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iwbg  thcfc  (one  of  which  is  the  plaintifPs)  he  gives  generally,    Saundw  r. 
dtfaout  faying  to  be  paid  in  Jlerling  money :  then  he  devifes  his         *aici. 
:al  eitate,  and  gives  fomc  fpecific  legacies  ;  and  laftly,  feveral^'^-*-*^  -^-^Stvij;^ 
lore  legacies  to  be  paid  mjferiing  money.  /[f  ^^^^^^^^^^4 

The  plaintiflF  has  brought  his  bill  for  hi$  legacy  of  300/.  and  ^ —     * 

ifillsthe  defendant,  who  is  the  executor,  but  no  ways  inter^  ^^•^^  --*  ^^^^^^^ 
ftcH,  fliould  pay  him  \x\Jletling  money.  y// c^"^'^'-'  ^•^• 

Mr.  Actorney  General  for  the  plaintiff  argued,  that  putting 
icfc  general  legacies  clofe  to  the  Jierltng^  they  fljall  have  the 
ime  con(lru£lion  by  appofition :  and  as  the  teilator  has  money 
3ch  in  Jamaica  and  England^  why  fhould  not  the  plaintiflF*s 
{acf  be  paid  \t( fierling  money,  efpecially  as  it  is  given  to  a  per* 
n  in  England. 

The  counfel  of  the  other  fide  infifted,  that  in  Jamaica^  where 
Kmey  is  mentioned  generally,  it  is  always  underftood  to  be  the 
Jirent  money  of  Jamaica* 

Lord  Chancellor, 

It  is  impoflible  for  me  to  tell  what  was  the  tedator's  inten« 
on;  but  I  muft  make  a  conftruftion  from  the  words. 

The  general  rule  that  has  been  laid  down  on  the  part  of  the  A  bond  given  tt 
&ndant  is  true ;  for  if  a  bond  be  given  at  Dublin,  or  a  note  at  P^if^**^^  »«»te 
maica,  it  mult  be  paid  m  the  current  money  ( i ).  be  paid  ia  the 

current  money | 
tke  fine  with  regard  to  a  wilU 

So  if  in  cither  place  there  is  a  fum  of  money  left  by  will,  it      [*/^66  1 

iK  be  paid  to  the  legatee  in  current  money. 

Then  the  queftion  will  be,  if  there  is  any  thing  in  the  prefent  1 

Te  to  take  it  out  of  the  general  rule. 

If  the  teftator  had  given  all  his  legacies  generally,  undoubt-  The  legatees 

y  they  muft  have  been  paid  in  Jamaica  money,  nor  would  the  Hving  in  Eng^  • 

ttces  living  in  England  hzvc  made  any  diftinclion,  for /iS^  re-  vI'^a"^"^ 

y.,f       ^  r      t     -r  n.  J      'J     •     '  diftinAion,  for 

Pice  eftht  per/on  deviftng  mult  decide  it.  the  rcfidence  of 

the  perfon  dev/fing  muft  decide  ifi» 

Svcry  thing  in  this  will  (hews  it  muft  mean  Jamaica  money ; 

if  all  the  legacies  given  generally  would  confine  it  to  Jamaica 

ney»  a  fortiori^  if  the  teftator  gives   fome  Jltrlingy  and  others 

lerally,  the  latter  muft  be  paid  out  of  Jamaica  money,  for  his 

•refllng  himfelf  differently,  fliews  a  different  intention. 

1 18  faid  on  the  pait  of  the  plaintiff^    that  his  legacy  imme- 

tely  following  the  Jlerling  legacies,  it  muft  be  taken  as  a  con-* 

lation  of  the  fame  intention. 

\nd  there  might  have  been  fomething  in  this  argument,  if 

re  had  not  been  in  the  latter  end  of  the  will  other  fierling 

icies,  which  takes  away  the  force  of  this  argument  intirely 

rhere  has  been  an  endeavour   like  wife  to  raife  an  argument  Though  the 

the  plaintiff,  from  the  teftaror's  effefts  being  partly  in  Ja-  ?^''^'^^?^^r 

ca,  and  partly  m  England.  partly  in  Eng. 

iamif  yet  u  chU 
Mfe  of  a  compound  rtfidae,  vrlthout  feparadng  the  fundi,  no  argument  can  be  drawn  iVua  it 
mar  of  the  plaintitf* 

( x)  Fide  Cminor  r.  Earl  of  BeUcmont^  ante  38a* 
ou  lie  F  f  And 
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And  to  be  fure,  if  the  tedator  had  feparated  his  funds  in 
Jamaica  and  England^  and  had  charged  his  legacies  which  he  ki 
given  generally  upon  the  Englijh  money,  it  would  have  been  an 
argument  of  con  fiderable  weight. 

But  as  it  is  a  devife  of  a  compounded  refidue,  and  he  direfii 
his  debts  to  be  paid  generally  out  of  the  whole  perfonal  eftate 
without  feparating  the  funds,  this  argument  falls  to  the  groondj 
and  therefore  upon  the  whole  the  plaintiffmuft  cake  hisjcgacyin 
Jamaica  money  (i)« 


(x)  And  hiilordfliip  directed  the  maf- 
ter,  **  to  compote  intereft,  from  the  rnd 
«•  of  one  year  after  the  death  of  the  tef- 
«*  tator  according  to  the  rate  of  Inter tfi  in  the 
«*  ifiandofJamaicaV  Reg.  Lib.  B.  J  742. 
/oL  55.  So  Hfiime  y.  AUwright^  cited  z 


Bro,  Cba,Rep,  2  But  in  MaJctimv.Uvk 
3  Br9,  Cba^  Rep.  50.  the  mailer  of  tk 
Rolls  decreed  intereA  at  j^^per  cent,'^ 
the  legacy  was  held  to  be  cmrrcMimm^f 
Antigua. 


Cafe  290. 

[  467  ] 


Fleetwood  versus  Janfen  and  Mennill^  November  %t)^  17421 

Lord  Chancellor, 

A  Motion  is  made  on  behalf  of  the  plaintiff  for  further  totf 
to  redeem  the  mortgage,  which  was  originally  giventoBfc 
gage,  and  that  it  Delmee^  and  by  him  affigncd  to  the  defendants. 

Ihould  ftand  as  a  /  » 

r^""^  fj^y  for  what  was  honafid^  advanced,  but  forfeited  as  to  what  was  won  at  play  c  L«d  SMA 
™>  *•  *^''  FUttWQod^  in  a  former  caufe,  where  he  might  have  done  it,  did  not  infift  on  a  reto^tt^ 
the  forcdofurcf  could  not  regularly  be  kept  open,  but  on  the  whole  circumftan«es  aUowed  thtee  1 


A  motion  for 
further  time  to 
redeem  amort' 


•  The  enforcing 
the  gaming  a^ 
isofgreatconfe- 
quence  to  the 


publick>  and  not  Other  COUTt. 

conHne-d  to  the 

intereft  of  privatt  perfons» 


And  it  was  infifted  by  the  plaintiS^s  counfel,  that  the  moil 
gages  which  Janfen  and  Mennill  have  upon  his  eftace,  ou^l 
ftand  only  as  a  fecurity  for  fo  much  as  has  been  bond^de  ad?t 
and  fhall  be  forfeited  as  to  what  was  won  at  play. 

To  be  fure  the  enforcing  the  gaming  aft  is  not  merely 
fined  to  the  intereft  of  private  perfons,  but  is  of  great  confcqi 
to  the  publick,  and  fo  I  have  always  thought  it  when  I  (at  IB 


Though  game- 
He  rs  call  them 
iUhtt  cf  bonetirf 
yet  this  court 
thinks  it  falfe 
honour,  and  that 
the  perTon  who 
inform  Sy  has 
done  a  meritori- 
•ttsa^. 


And,  as  in  other  crimes,  accomplices  are  always  en4 
fo  more  efpecially  ought  they  to  be  in  thefe  cafes»  for 
{landing  among  Gamejlers  themfelves,  they  call  it  h 
debts  of  honour^  I  think  it^Ji^  honour^  and  that  a  perfoa  who 
open  and  difcovcrs  thefe   pradtices^  has  done  a  mi  ' 
adion. 

But  though  it  may  be  the  rule,  yet  the  circumftances  of  ll 
cafe  are  particular,  and  will  not  fall  within  all  the  general  1 

The  defendants,  with  Mr.  Delmee's  and  their  own  mon 
have  at  leaft  69,000/.  upon  the  plaintiff's  eilate. 

And  upon  a  valuation  of  the  mortgaged  premifles, 
ftretched  to  the  very  utmofl,  it  does  not  amount  to  more  I 
80|000  /•  and  when  it  comes  to  be  fold^  it  is  not  verj  j 
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at  any  purchafcr  will  give  more  than  70,000/.  with  fuch  a  large  Ft«tTi«rooD  ▼, 
cumbrancc  upon  it,  Jajiiiw. 

The  mortgage  aiTigned  by  MT.Delmee,  to  Janfen  and  Mennill^  ^ 

46>ooo/.  and  allewed  by  the  plaintifFto  be  a  fair  mortage.  r     /co  1 

And  if  JanfenznA  Memti// hzd  not  taken  this  mortgage  of  Mr.      I  ^"^  J 
^elmffj  he  would  undoubtedly  have  been  intitled  to  have  fore«- 
ofed  them  both :  and  as  Fleetwood  (in  the  old  caufe  between  ^ 

[r.  Delmee^  plaintiff,  upon  a  bill  of  foreclofure,  Janfen^  Men^ 
II  and  Flcetwoody  defendants)  never  infifled  upon  a  redemption 
the  hearing,  nor  even  before  a  mafter ;  confidcr,  whether  it 
ould  not  introduce  a  dangerous  precedent  in  this  court,  to  ad- 
it him  to  redeem  now,  after  he  has  acquiefced  under  the  forc- 
Dfure  in  the  former  caufe ;  and  whether  it  is  not  better  that  a 
ivate  perfon  (hould  fuffer  an  inconveniencci  rather  than  a  ge- 
:ra]  one  (hould  arife  to  the  publick. 

What  is  the  rule  at  law  upon  a  fcire  facias  taken  out  on   a  ^p^n  ,  r^jf^  y^. 
dgment  ?  Why,   that  a  defendant  (hall   not  infift  upon   any  cmt  uken  out 
ing  but  what  might  have  been  infifted  on  at  the  hearing  of  the  jdeVcnlSmmil 
Iginal  caufe.  infift  Miy  on 

what  he  might  hare  done  at  the  hearbg  of  the  original  caale« 

So  is  the  rule  in  equity,  with  this  variation,  that  if  any  thing  The  rule  la 
w  has  happened  firice  the  hearing,  the  defendant  may  take  ^Sn"  with'dSi 

vantage  of  it.  diflPerence  only^ 

that  if  anything 
new  hu  happened,  ifin^e  the  hearbg,  defendant  may  avail  himfelf  of  it. 

This  is  the  cafe  upon  the  old  bill. 

Then  what  is  the  equity  upon  the  new  ?  Why,  that  the  whole 
mcy  fecured  upon  Mr.  Fleetwood* s  eftate  (except  Mr.  Delme^^  ' 
nrtgage)  is  forfeited  to  the  heir  at  law  oi  Fleetwood,  as  being  won 
play  by  virtue  of  the  gaming  a£i: ;  and  that  the  heir  at  law  has 
igned  over  the  whole  benefit  to  a  truftee,  in  truft  for  Mr. 
teiwood,  who  now  brings  his  bill,  and  in(ifts  upon  being  let 
o  a  redemption,  on  paying  the  defendants  only  what  (hall 
pear  tobe  juftly  and  bona  fide  lent. 

But  I  am  of  opinion,  that,  regularly,  I  cannot  keep  open  this 
eclofure,  neither  will  it  be  any  great  benefit  to  the  plaintiff  to 
it,  becaufe  he  will  have  the  advantage  of  any  equity  at  the 
iring,  which  may  arifc-irom  his  bill,  notwitliftanding  the  fore- 
fnre. 

However,  upon  the  whole  circumftances  of  the  cafe,  I  will 
KW  the  plaintiff  three  months  more  to  get  the  money  for  rc» 
miog  Mr,  Delmef\  mortgage,  and  that  to  be  peremptory. 


Ff  a 
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9  •  Firjl  Stal  ^fter  Michaelmas  Term^  December  3,  1742. 

S.  C.  cited,  poft 
4SS.  ,. 

Incumbent  on  A  Motion  againft  thc  printer  of  the  Champumi  and  the 
courts  of  jufticc  tlL  printer  of  the  S/.  James* s  Evemng  Poft ;  that  the  former 
to  preserve  their  ^j^^  j^  already  in  the  Fleets  may  be  committed  clofe  prifoncri 

ptoce«dingsftoin  J      .  i-,  «  •'^ii 

being  miirrprc-  aiul  that  thc   Other,  who  IS  at  large,  may  be  committed  to  the 

fenitd^  and  thc  pleet^  for  pubUftiing  a  hbcl  againft  Mr.  Hall  and  Mr.  Garieny 

miMick /liouiJ     (cxccutors   oi  John  Roachf  Eiq.  late  major  of  the  garrifonof 

notbr prejudiced  Fct't   St.   George ^  in   the  Jiitft  I/idies)y  and  for  relieving  ^lk^ 

^.^^Y**^'*"^'^"   wife    upon   Governor  Mackray^    Governor   P/7/,  and  others, 

^'\^/?/^  '/^^    taxing  them  with  turning  affidavit  men,  IsSc.  in  thc  caufe  not 

"^    y^     /'i  JV^/ depending  in   this  court,  between  Mrs.  Roach   and  thc  a^ 

'  ,— ~—  cutors  :  and   infifting  that  the  publifliing  fuch  a  paper  is  a  high 

y/fU^^^pr  ^•^^    contempt  of  this  court,  for  which  they  oughc  to  be  committed. 

^^^^  JJf/'  Lord  Chancellor, 

7      ,     J        Nothing  is  more   incumbent  upon  courts  of  juftice,  than  to 

j/ar*/f  ^^  /*^^**^'**^refervc  their  proceedings  from  being  mifrcprefented  5  nor  is 
/.>^JU^i&^'^  ^"Vth'jre  any  thing  of  more  pernicious  confcquencc,  than  to  prcjo- 

-^  /^^^ice  the  minds  of  the  publick  againft  perfons  concerned  as  pardei 

^^^    •,  ^^^^^     incaufes,  before  the  caufe  is  finally  heard  (i), 
*'*^^  It  has  always  been  my  opinion,  as  well  as  the  opinion  of  thofe 

'^ '  ^  /!y  •  ^y^,       ^\^^  Jiave  fate  here  before  me,  that  fuch  a  proceeding  ought  t» 
be  difcountenanced. 

Eut,  to  be  fure,  Mr.  Solicitor  General  has  put  it  upon  4e 
be  puMick,  or  ^'^g^t  footing,  that  iiotwitliftaiiding  this  (hould  be  a  libel,  ]fct| 
private,  the  only  uulcfs  it  is  a  contomp.  of  the  couTt,  I  have  no  cognizance  cl 
method  is  to     j^ .  j'Qy  whether  it  is  a  libel  aerainft  thc  publick  or  private  pc^ 

proceed  at  law ;  ,  i     j  •    ^  j        i 

and  this  court     fons,  tlic  Only  mcthod  IS  to  proceed  at  law. 

has  no  cogniz- 

^:{.>,  unlcfs  ic  is  a  contempt,  by  being  an  abofc  of  their  proceedings* 

The  defendant's  counfcl  have  endeavoured  t^'o  things:  ilj 
To  fliew  this  paper  does  not  contain  defamatory  matter,  idlf 
If  it  does,  yet  there  is  no  abufe  upon  the  proceedings  of  tU 
court,  and  therefore  there  is  no  room  for  me  to  interpofe« 

Now,  take  thc  whole  together,    though   the  letter  b 
fully  penned,  there  can  remain  no  doubt,  in  every  coi 
reader  at  a  coffee- houfe,  but  this  is  a  defamatory  libel. 

For  after   he  has  laid  down   the  plan  of  the  paper  in 
manner : 

"  It  has  been   ohferved  loftg  agOy  that  the  Roman  CathoUcls 
^^  very  zealous  for  the  prcp^ngiition   of   ihtir  religion^  and  that. 
[  470  ]     ^^Jlich  at  mthitirr^  though  ei)cr  Jo  fcandalousy  to  ccvipafs  their  ends 
**  ire  have  had  liiily  a  nvjl jhzckitig  injlatice  cf  itJ*^ 
Printing  initial        Then  it  gocs  on,  and   treats  of  perfons,  feme      PariSf 
letters  will  not    Qthcrs  at  LoTuhi  \  audit  is  very  plain,  ibatitli  re.ative  to 
Ifcf.  executors    01    Major   Roach  parties  in   this   cau\e,    ni 


(i)  Fidi  Baker  v.  Hart,  poft  488.  Mrs^  Fark/s  cafe,  2  Fe/.ftOm 
2 
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nding    there   are   only  initial    letters   of  their  names,   and 

ices  of  abode,  in   the  manner  following  :    *'  JHe  has  appointed  * 

[piean'wg    Major   Roach)   T  H /,    of  G 

0 d  S /,  and  F G n  of  the  T r, 

klsE rs:' 

All  the  libellers  of  the  kingdom  know  now,  that  printing 
tial  letters  will  not  fervc  their  turn,  for  that  obje£lion  has  been 
ig  got  over. 

The  bill  in  chancery,  mentioned  in  the  lad  paragraph  of 
:  firft  column,  can  be  applicable  only  to  this  caufe ;  for  the 
nds  are,  **  She  (meaning  Mrs.  Roach)  came  bach  to  London^  and 
Ved  a  bill  in  chancery  againjl  the   two  E  rs^   in  order    to 

'all  them  to  an  account  J** 

It  is  plain  therefore  who  is  meant;  and  as  a  jury,  if  this  faft 
8  before  them,  could  make  no  doubt,  fo,  as  I  am  a  judge  of 
h,  as  well  as  law,  I  can  make  none. 

[  might  mention  fevcral  ftrong  cafes,  where  even  feigned 
nes  have  been  conftrued  a  libel  upon  thofe  perfons  who  were 
lly  meant  to  be  libelled. 

'  (hall  take  notice  but  of  one,  and  that  is  the  cafe  of  Mrs. 
iil^  who  printed  a  letter  abufing  the  late  King,  under  the 
le  of  Merriweh  Sophy  of  Perfia ;  it  was  tried  before  a  jury  of 
tlemen  of  great  honour,  who  were  fo  well  fatisfied  of  Ihc  real 
ining,  that,  notwithftanding  the  whole  was  concealed  under  # 
itious  names,  they  found  the  publilher  guilty. 
•Jext,  as  to  the  expreffion  in  the  paper,  that  •*  There  were, 
>en   here  in  England,  fome  gentlemen  of  note  and  character ^  # 

)ho  did  not  fcruple  to  turn  ajjidavit  wen,**  Mr.  Solicitor 
leral  has  infifted,  this  may  be  taken  in  a  good  fenfe,  as 
I  as  a  bad  one,  bccaufe  a  man  who  fwears  true,  is  as  much 
;fhdavit  man,  as  if  he  fwears  falfe,  and  tlie  court  fhould  take 
r  miticrifenfu. 

will  not  take  upon  me  to  fay,  whether  upon  an  aftion 
aw,  this  could  be  fupported  as  libellous  upon  the  ftric): 
s. 

ut,  I   believe,  there   is  no  body  who  is  converfant  in  the     f  47'  3 
:cedinjTs  of  this  court,  but  muft  know,  thai    his  erpreflion  C^*^i"?8 »  perfon 

r  \  I  11  -  m      an  affidavit  man 

ns  perlons  who  are  ready,  upon  all  occalions,  to   make  affi-  is  libellous,  for 
ts,  without  regarding  whether  tliey  have  any  conufance  of  the  »'  mc-^nsa  man 

^  ^  '  *  v;ho  ii  ready  .to 

'•  fwcar  on  all  oc« 

calioas,  without  any  conufance  of  the  h,(X 

pon  the  whole,  as  to  the  libellous  part,  if  fo  far  there  ^ 
Id  remain  any  doubt,  whether  the  executors  are  meant,  it 
?ar,  beyond  all  contradiction,  upon  the  laft  paragraph,  in 
:h  arc  thcfe  words,  **  This  cafe  ought  to  be  a  ivarning  to  all 
tbers^  to  take  care  with  whom  they  trujl  their  children,  and 
mr  fortunes,  left  their  own  characters,  their  widows,  and  their 
Udren,  be  afperfedy  and  their  fortunes  f^iiandered  away  in  /aw- 

r  f  3  And 
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And  likcwife,  though  not  in  fo  ftrong  a  degree,  the  words, 
turned  affidavit  men^  is  a  libel  againft  thofe  gentlemen  who  have 
made  them. 

It  is  iiifntcd  that  the  following  words,  ("  2l&Af  caufe^  which  bat 
**  been  long  depending^  in  chancery  here^  was  at  lajl  ditermui^ 
**  on  Wednefday  the  ^d  Inftant^  by  the  Right  HonourdU  the 
**  Lord  High  Chancellor 9  A  great  many  perfinSj  who^  as  utll 
**  as  /,  were  concerned  for  Mrs.  Roach,  and  impatient  to  hmo  tU 
*^  ^^  of  that  flffa'^r^  went  that  day  to  Lincoln's-inn  hall,  Ww 
**  were  every  one  of  us  extremely  pleafed  when  we  heard  that  m^ 
**  upright  magiflrate^s  decree^  by  which  the  Majiet^s  report  toot 
**  confirmed  J  avd  the  Right  Honourable  the  Lord  Barrimore  of- 
**  (yoifited  guardian  ")  are  not  a  contempt  of  ttiis  court,  bccaufc 
here  is  no  mifreprefentation  of  faftsjand  the  court  fpoke  of  with 
great  refpeft. 

And  indeed,  it  is  very  true,  but  then  this  is  colottrable  odIj, 
and  fuch  colours  (hall  never  impofe  upon  the  court. 
Three  kind  of         There  are  three  diflFcrent  forts  of  contempt. 

coocempu,fcan- 

dalisiiig  the  court ;  ibufing  parties ;  and  prejudicing  mankind  before  a  caufe  is  heard* 

One  kind  of  contempt  is,  fcandalizing  the  court  itfelf. 
There  mav  be  like  wife  a  contempt  of  this  court,  in  abollng 
parties  who  arc  concerned  in  caufcs  here. 

There  may  be  alfo  a  contempt  of  this  court,  in  prejudicing 
mankind  againft  perfons  before  the  caufe  is  heard. 

The^ '  cannot  be  any  "  thing  of  greater  confequcnce,  than  to 
keep  the  Oreams  of  juilice  clear  and  pure,  that  parties  may  pro- 
ceed with  lafety  both  to  thcmfclves  and  their  charaftcrs. 
^  r  471  "^  The  cafe  of  Rakesy  the  Printer  of  the  Gloucfjler  Jcunudy  who 

Thf  planter  of  puHiflied  a  li'.-el,  in  one  of  the  J  urnals^  againft  the  Com- 
%]vZ%'fkr^l  PuJioners  of  Charitable  Ufes  at  Burford,  calling  his  advcrtifc. 
hi  .idvfrii  -  ment,  A  hue  and  cry  after  a  Commijfion  of  Charitable  Ufes^  was 
mtrtALueand  ,-,f  ^j^^  (^^^  Yxnd  as  this,  and  the  court  in  that  cafe  conuniltcd 

Cry  aft'.ra  Cr^*   ,  .  ' 

mifrff  /  Chari^   nim* 

held  to  be  a  abel»  and  the  court  committed  hiflk 

Printing  a  brief       There  arc  fcveral  other  cafes  of  this  kind ;    one  ftrong  In*  I 
ca^!rs  on  is  ~r^^  ftance,   where  there  was  nothing  reflefbing  upon  the  court,  in  1 
coatr:.np.  A,  ,1    the  cafe  of  Captain  Ferry ^  who  printed  his  brief  before  the  caufc 
14  prejudicing  the  ^amc   On  ;    the    offence   did  not  confift   in   the  printing,  fot 
gara  to^the  ^'  ^"7  "^^"  ^^J  g*^^  ^  printed  brief,  as  well  as  a  written  one,  to 
aerin.  counfcl*,  but  the   contempt  of  this  court,  was  prejudicing  th^ 

world  with  regard  to  the  merits  of  the  caufe  bctore  it  wa# 
heard. 

Upon  the  whole,  there  is  no  doubt^  but  this  is  a  contempt  a* 
the  court. 

With  regard  to  Mrs.  Read,  ihe  publiflicr  of  the  St.  Jamt^J^ 
Evening  Fojl,  by  way  of  alleviation,  it  is  faid,  that  flie  did  m^ 
know  the  nature  of  the  paper  5  and  that  printing  papers  and  Jpa0^ 
phlcts^  is  a  trade^  and  whau  (he  gets  her  livelihood  by. 


'    in  the  Time  of  Lord  Chancellor  I^AItDM^iciCK.  472 

But,  though  it  is  true,  this  is  a  trade,  yet  they  muft  take  care  ^^}  pnater 
to  do  it  with  prudence  and  caution  5  for  if  ihcy  print  any  thing  §Jlt  u^beikl? 
that  is  libellous,  it  is  no  excufe^  to  fay,  that  the  printer  had  no  itisnoexcufeco 
knowledge  of  the  contents,  and  was  intirely  ignorant  of  its  being  ^»y  ^^^  ^«  ^^ 
libellous  J  and  fo  is  the  rule  at  Liw,  and  I  will  always  adhere  to  ^^^l^^^^ 
the  ftria  rules  of  law  in  thefe  cafes. 

Therefore  Mrs.  Read  muft  be  committed  to  the  Fleets  accord- 
ing to  the  common  order  of  the  court  upon  contempts. 

But  as  to  Mr,  Huggonfon^  who  is  already  a  prifoner  in  the 
fUet^  I  do  not  think  this  any  motive  for  compaflSon ;  becaufe 
thefe  perfons  generally  take  the  advantage  of  their  being  prifonerSy 
to  print  any  libellous  or  defamatory  matter  which  is  brought  to 
them,  without  fcruple  or  hcfitation. 

If  thefe  printers  had  difclofed  the  name  of  the  pcrfon  who  '*;"  amiu'ja- 
Wought  this   paper  to  them,  there  might  have  been  fomething  prin'Jcr'ifoffllfcc 
Cud  in  mitigution  of  their  offence  ;  but  as  they  think  proper  to  if  he  will  difco! 
conceal  it,  I  muft"  order  Mrs.  ReadXQ  be  committed  to  the  Fleets  ^V"  ^  ^^\ 
and  Huggonfon  to  be  taken  into  clofe  cuftody  of  the  warden  of  the  paper  tT^j^  * 
Utet. 


Green  an  Infant  verfus  EUns^  Barnshy  and  Elizabeth  his  Jf^e,  and      [473   1 
others,  December  6 j  1741. 

A  Bill  was  brought  by  the  plaintiff,  who  is  the  eldeft  fon  of    p  r 
the  deffendant  Burnaby^  by  Elizabeth  his  wife,  who  was  5,  ^^      pf^^ 
"konly  daughter  of  Mr.  Green^  deceafed,  by  his  firft  wife,  to  306.  N.  F. 
^avethe  trufts  of  the  will  of  Mr,  Green y  his  grandfather,  perform-*  ^-  ^'  ^^^^^»  » 
^,  and  to  have  marriage  articles,  made  before  the  marriage  of     *  *  ^^^' 
bts father  and  mother,  carried  into  execution,  for  his  benefit,  upon 
the  following  cafe. 

Mr.  Greeny  who  was  a  brewer,  had  iffue  by  his  firft  wife,  the  Jh^ihrr^h"'^ 
defendant  Elizabeth^  who,   in  his  life-time,  had  privately,  and  intercAof  the 
witfiout  his  confent,  married  Mr.  Bttrnaby\  and  by  his  fecond  refiJuc  of  C't 
wife  had  iffue  another  daughter,  named  Frances ,  who,  at  the  VJ!'''^^.^^Tlu 

»i         f        !•  t»  Ml  1         1*1       t  '    r  1    ^^^  ^hc  death 

tune  of  making  this  will,  and  at  his  death  was  an  infant;  and  o(  Frances  hit 
fcanng  a  very  confiderable  real  eftate,  and  a  very  large  perfonal  d/ughter  to  the 
■eftatc,  devifed  fcveral  particular  legacies  to  his  wife,  and  to  Mrs.  in"tnc^uintlff* 
Burnahj^  and  his  daugliter  Frances  5  and  gave  direftions  to  have  his  gmndfon, 
lis  trade  carried  on  after  his  death,  for  the   benefit  of  thofe  muftbcaccumu. 
^ho  ihould  be  iiititled  to  the  refidue  of  his  eftate:  and  all  the  \t\%  l^^\!ir.znh^ 
*cfiduc  of  his  perfonal  eftate,  he  devifed  to  any  fon  he  (hould  undiipofed  of; 
l*avc  by  his  wife,  at  his  age  of  twenty-one ;  and  if  no  fon,  then  n"lc^^L^of* 
to  his  daughter    Frances^    to   be  paid  to   her  at  her  age   of  the  tcftator. 
twenty-one,  or  marriage  :  but   if   it   (hould  happen,  that  his  ^^^^  Han-wicU 
^oghter  Frances  ftiould  depart  this  life  before  twenty-one,  or  l^^l f{X'!^ri} 
'ttarriagc,  and  he  fliould  have  no  other  daughter  born  of  his  fe-  ««/?  auumuhtet 
^d  wife,  who  (hould  attain   twenty-one,  or  marriage,  then,  ^^j^^^'^'^jf. 
f^  m  fuch  cafe,  if  his  daughter  Elizabeth  Burnaby  fl:ould  have  ^a^^^'thefiw 
*ffuc  of  her  body  one  or  more  fon  or  fons,  he  gave  and  bequeath-  9fmr,  Buroiuy 
^  the  refidue  of  his  perfonal  eftate  to  fudi  fon  of  his  faid  *'^'* 

F  f  4  daughter 
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Orzzi*  T.  daughter  as  (hould  firft ,  attain  the  age  of  twenty-one ;  \>\it  it 
Exmt.  j^jj^  daughter  (hould  have  no  fuch  fon  or  fons,  or  having  luch 
fon  or  fons,  none  (hould  attain  the  age  of  twenty-one,  thcni 
and  in  fuch  cafe,  he  gave  and  bequeathed  the  refidue  of  his  per* 
fonal  eftate  to  IVilliam  Ehins  Pier^  a  defendant  in  this  caufr^ 
fubjeft  to  the  payment  of  4000  /•  to  the  daughter  of  his  daugli« 
ter  Burnaby^  in  manner  therein  mentioned. 

Mr.  Green^  foon  after  making  this  will,  dicd»  and  widi* 
in  half  a  year  after  his  death,  Frances^  his  daughter,  dici 
an  infant,  and  the  plaintiff  being  intitled,  when  of  age,  to 
the  reHdue  of  this  edate^  brought^  his  bill:  and  upon  dus 
part  of  the  cafe,  the  only  queftion  was,  whether  the  intereftof 
the  refidue  of  this  perfonal  eftate,  from  the  death  of  FroMits^ 
the  daughter,  to  the  time  it  will  vefl:  in  the  plaintiff,  or  a6y 
r  474.  1  ^^^^  ^^^  o^  Mrs.  Burnaby^  muft  be  accumulated,  and  VfM  en 
the  contingency ;  or  whether  (as  the  defendants  contend)  it 
is  an  interefl  undifpofcd  of,  and  goes  to  the  next  of  kin  of  ^Iti 
Green^  the  teftator. 

As  to  the  marriage  articles,  the  cafe  was,  Mrs.  Elizabeth  Bur* 
^A*^b^  ^n^'  ^^h  ^^^  under  an  agreement  in  writing,  made  on  her  father 
agreement  made  and  mother's  marriage,  intitled  to  the  fum  of  6000/.  and  had 
on  her  father  alfo  cxpcftancics  on  the  death  of  her  father;  and  Mr ^  Bury 
mal-ria^'c^^wa!  nab/s  marriage  with  her  being  private,  he,  juft  before  the  mar- 
lntiUedto6ooo/.  riage,  dfew  up,  and  figned,  a  very  (hort  paper,  by  wayofar- 
^a  ^"-^^^w  ^*^^^^»  whereby  it  was  agreed,  that  every  thing  which  (houUi 
marriage^figncd  comc  to  Mrs.  Btimaby^  by  her  father's  dcatli,  or  otherwife^ 
a ptpei,  whereby  (liould  go  to  them  for  their  refpcftive  lives,  and  after  the  dfathj 
**ve?'^"thin^*^  of  the  furvivor,  to  the  heirs  of  the  body  of  Mrs.  Burnaby^  by  himi 
which  (hould     begotten. 

come  to  Eltxa' 

bethf  by  her  father's  death  (hould  go  to  them  for  their  rrfpeftive  lives,  and  after  the  death  of  the  1 
vor,    to    the  heirs  of  the   body  of  E/izahtth  by  him    begotten:    as     this  was  a   limitatioA  to  i 
heirs  of  Kh^  wife,  it  veiled  in  her  only,  and   the  hulband  confenting,  he  decieed  the  iooo/.  to  kii 
fettled  on  her  younger  children. 


to  uH 


For  the  eldefl:  fon,  the  plaintiff,  it  was  infilled,  that  thcfe  ar- 
ticles ought  to  be  executed  for  his  benefit,  and  a  fettlcmcnl 
made  on  the  eldeft,  and  other  fons,  as  in  all  cafes  of  this  kinJ 
had  been  done:  but  the  eldeft  fon  being,  under  the  grandfathci'i 
will,  intitled  to  a  very  great  eftate,  and  the  younger  children  cI 
Mr.  Bttrnaby  having  a  very  fmall,  or  no  provifion,  it  was  infift- 
ed  that  the  court,  in  this  cafe,  would  fo  conftrue  the  articleSj 
that  the  whole  fliould  go  to  them,  or  that  a  provifion,  at  Icaft| 
(hould  be  made  for  them  out  of  this  fund. 

As  to  the  point  of  the  refidue,  Mr.  Solicitor  General  infifted, 
that  the  word  refidue  carried  only  that  which  would  be  fo  at  the 
time  wlien  the  will  took  effeft,  the  death  of  the  teftator:  fior 
if  the  teftator's  daughter  had  then  been  of  age,  an  immediate  dn 
vifion  might  have  been  made  of  it,  and  the  remainder  mencailj 
take  no  more  under  this  defcription  than  (lie  would  have  donc| 
that  if  this  was  land,  it  is  clear,  that  till  the  contingency  h^ 
pened,  the  eftate  would  defcend  to  the  heir,  and  he  wouM  hafC 
the  intermediate  profits  j  fo  where  a  particular  fund  is  gircn  on 

aftttora 


in  die  Time  of  Lord  Chancellor  Hardwicks.  474 

t  future  contingency,  the  legatee  cannot  have  it  till  that  hap»     0«i«n  ▼. 
pens,  and  till  then  it  is  undifpofed  of,  and  the  next  of  kin  muft         £»»»*»• 
take  it  ex  prwi/tQne  U^is :  For  this  purpofc  he  cited   the  cafe  of 
Chapman   verfus   Blijfet^  before  Lord   Talbot^  Cafts  in  his  time, 

I45» 

Where  the' tcftator  devifes  the  refiduey^^r  verb^  de  pntfentiy* 
no  future  intereft,  which  accrues  after  the  will  takes  place, 
can  be  part  of  it,  and  whether  it  vcfts  then,  or  on  a  contingen- 
cy, is  not  material,  for  that  is  flill  the  thinjr  given. 

This  refidue,  and  tlie  profits  of  it,  are  dKlinft  interefts,  and 
for  this  purpofe,  he  cited  NichoUs  verfus  OJh'.rn^  2  P.  Will.  419. 
If  a  particular  legacy  is  given  on  a  contingency,  no  intereft 
is  due,  but  the  intereft  (liall  fink  into  the  rcfiduum  till  that  hap- 
pens ;  and  fo  held  in  the  cafe  of  Houghton  verfus  Harrifon^  be-  [  475  ] 
fore  your  Lord  (hip,  about  a  year  ago,  {^vlde  ants  329.)  This 
holds  where  a  legacy  is  \^^t^i^ folvendum  in  fiituro^  except  on- 
ly in  the  cafe  of  legacies  to  children,  where  it  is  allowed  for 
maintenance,  for  it  has  not  been  extended  to  grandchildren  (x), 

A  refidue  is  no  other  than  a  particular  legacy  of  the  fovcr.il 
things  which  the  teftator  dies  poflcfTcd  of  undifpofcd,  and  is  the  . 
fame  as  if  particularly  mentioned,  and  enumerated  -,  therefore 
this  muft  follow  the  rule  of  other  legacies  ;  one  legatee  of  this 
fame  refidue  can  take  no  more  by  that  defcription  than  another, 
yet,  if  conftrued  otherwife,  as  the  contingencies  on  which  they 
take  arife  at  different  times,  what  they  take  will  be  different. 

If  it  is  undifpofed,  it  was  contended,  that  this  being  the  in* 
tereft  from  the  death  of  Frances^  it  muft  be  difhibuted  to  thofc 
who  were  the  next  of  kin  of  the  teftator  at  her  death,  and  fo 
her  next  of  kin  be  excluded  from  any  (hare,  becaufc  it  was  a 
contingency  to  arife  on  her  death. 

Lord  Chancellor, 

This  laft  point  ought  clearly  to  be  over-ruled,  for  in  all  dif-. 
tributions,  the  time  of  the  dtr^th  vefts  tlie  intereft,  though 
the  equitable  inteftacy  happens  by  contingency  after ;  Edwards 
and  Freemen^  Eq.  Caf.  Abi\  249.  has  been  cited,  a>  a  cafe 
in  point,  to  prove  this  ;  and  Studholm  verfus  Hodgfinj  be- 
fore "Lord  Talboty  July  17,  1734,  3  P-  Wms,  3Q0.  was  cited  as 
in  point,  that  the  intereft  fliould  accumulate  as  part  of  the  re- 
fidue (2). 

JDuring  the  life  of  Frances  tlie  daughter,  the  profits  vefted  in 
her,  becaufe  the  refidue  did  fo ;  as  it  was  a  legacy  payable  at 
a  future  time,  and  devtfted  on  the  contingency,  and  (lie  being 
a  daughter,  and  this  her  portion,  he  decrceil  tlicm  to  her  repre- 
fcntatives. 

As  to  the  reft  of  the  profits  which  have  and  will  accrue  till 
the  dcvife  to  the  Ion  of  Mr.  Burnaby  vefts,  I  am  of  opinion  that 

(l)Poft  I  vol.  102.  note  2.  etn,  2  PY.  4^0.  CJmnuouh  v.  U.o^^r,  I  Bra. 

(2)   Hiffen   v.   Tijfvn,    I    P.   W-  500.      Cba,  Rep,  82.  Hwwkins   v.   Coombt,  ibid. 
JTicb^ils  v.  Ofi:an,  2  P.  /T.  419.  Buthr  v.       335. 
Mmtkr,  poft  3  vol.  58.  TrevanMWM  v.  n-ji- 

the 
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C9ttv  ▼.  the  interefl  and  profits  muft  be  conCdered  as  a  part  of  thcrcfidue, 
^'^'^''  and  muft  accumulate. 
Though  not  at  ^  ^^^n  may  die  partly  teftatc,  and  partly  inteftate  in  this  court, 
^n^tmti^rmly  though  not  at  law:  but  there  is  a  great  difFercncc  between  a 
die  partly  teftr.te,  particular  diftinft  part  of  the  perfonal  eftate,  and  the  whole  re- 
"t^b*-  ^^\fn  ^"^  ^^  *^'  ^^^  when  the  whole  is  given,  it  is  a  contradiftion  in 
a  whole  rcfidi.c  terms  to  fay  any  part  of  tliat  eftate  is  undifpofed* 

it  given,  U  U  a 

concradi£UoD  tof^y  any  part  of  that  e/late  is  undifpofed. 

[  4-7^  J  ^^^  whatever  is  claimed,  is  claimed  as  a  part  of  his  eftate, 
If  a  p..i  nai  and  yet  the  whole  refulue  of  that  eftate  is  given  away:  the 
td  by  *any  event  ^efidue  of  a  pcrfonal  cllatc  is  notliing  fixed,  but  a  fluftualing 
after  the  tefti-  intereft,  and  if  the  perfonal  eftate  is  increafed  by  any  event  af- 
tor*s  death,  it  is  jgr  j^g  deatli  of  tht!  tcQator,  it  is  part  of  the  refidue,  and  will 
fidac^  and*vJfi'l  P^^^^  ^^  ^"^'^  »  ^"^^Y  ^'^^"  "^^  *^^  iiitcrcft  of  that  refidue,  for  that 
paf!  as  fuch,ar.d  intereft  is  aflets,  and  part  of  the  eftate;  for  if  legacies  are  given 
Ib^ill  theintr-  pay^bi^  ^^  a  futurc  timc,  and  at  the  death  of  the  teftator  the  affeti 

reft  of  th>trefi-  *■',-.  iir-i  •  --t 

dueyfoi  that  In-  are  deficient,  but  by  profits  in  the  mean  time  accruing  is  become 
tereft  is  aflctf,  after  fufTicient,  all  the  legacies  will  be  paid,  for  thofe  profits  are 
a^partof  the    ^^^^  ^j  ^i^^  perfonal  tftate,  and,  if  fo,  are  part  of  the  refidue  in 

this  cafe  ( I ).     The   only    plaufible    argument,  ^  ro/y/rj,  is  dwt 

which  is  drawn  from  real  eftates. 

But  there  are  many  material  differences  between  the  profits  of 

a  real,  and  pcrfonal  eftate. 

For  in  the  cafe  of  real  eftates  the  thing  it  felf  is  not  difpofcd  of, 

but  defcends  in  the  mean  timc,  and  the  heir  has  therefore  a  chattel 

intereft  till  the  contingency  happens,  and  carries  the  profits  with 

it  (»)• 
A  tcnai  d*f-  ^"^  pcrfonal  eftate  does  not  defcend,  or  go  to  the  next  of 
lercDce  between  kin,  but  is  vcftcd  in  the  executor,  and  this  is  a  queftion  onlf 
the  profirs  of  a  relating  to  the  truft  of  it,  where  the  intent  of  the  teftator  muft 
eftit^frcnttll^'l  prevail.  Another  difference  between  them  is,  that  in  the  one 
ircr  can  become  cafe  the  reiits  ncver  could  become  part  of  the  perfonal  cftalCj 
fo*ll°^ft^^-^b''  ^^^  ^^^  profits  of  the  perfonal  eftate  arc  the  eftate  itfelf.  The 
theprofittVfthe  tcftator  has  confidered  this  as  his  perfonal  eftate  after  his  deaths 
perfonal  eftate,  by  giving  dircftious  how  to  carry  on  the  trade,  iffc.  and  the 
^7f  Li^^^cifc  ^^'^  ^^  Studholm  and  Hodgfon  is  in  point ;  And  therefore  I  do 
of  rcii  eftjtrf,     accordingly  decree  the  profits  to  accumulate  (j), 

the  thins  irfelf 

is  not  difpofcd  of,  but  defcends  tiU  the  contingency  happens;  perfonal  eftate  neither  dcfcendi  na^^ 

the  next  oc  kin,  but  ii  vefted  in  the  esecutor. 


(0  Set Heaib  v.  P«Ty,poft  3vol.  102.  Franas ovLght  fromtime   to  time  tote* 

n.  I  •  cumulate,  be  added  to  and  go  along  wi^ 

2)  Hayward  v.  Stillittrfieett  anti  1  vol.  fuch  furplus.    And  in  cafe  the  p&iotJ* 

424.  note.  (hould  die  before  his  age  of  21  years,  t^ 

(3)    His  lord  (hip  decreed,    that    the  fsk\d  furplvis  togetbrr  tvith/ucb  imttreHit^ 

clear   furplus   of  the  tedacor's    perfonal  come  ami  profits  ought  to  go,  and  beloDff 

ef  ate  would  belong  to  the   plaintiff  in  to  fuch  perfon  or  perfons  as  (hould  be  ea* 

cafe  he  (hould  attain  his  age  of  21  years,  titled  thereto  according  to  the  contiDgcS' 

and  that  all  the  intereft  income  and  pro-  cies  in  the  faid  JVilL  Reg.  Lib,  J.  174'* 

£(s  thai  had  arifen  or  fl.ould  arife  there-  fol.  309.   So.  Butler  v.  Smiler^  pollS^ 

Irom  m  the  mean  time  from  the  death  of  58.  Trtvattmon  v.  Ftvimm^  z  /V*43^ 


tn  the  lime  of  Lord  Chancellor  Hardwicke.  47^ 

I  to  the  qucftiou  relating  to  the  6000/.  on  Mr.  Burnabys  mar-     ®"/j*  7/ 
articles ; 

hink  that  is  a  point  of  more  difficulty,  for  the  eldeft  fon  has 
jr  great  proviGon,  and  the  younger  children  ha^ve  none. 
ic  rule  of  this  coun,  where  articles  of  this  kind  are  made 
ng  to  realeftates,  has  been  to  decree  a  ftrift  fettlement. 
lis  is  a  fum  of  money  not  articled  to  be  laid  out  in  land, 
rules  therefore  do  not  extend  to  this  cafe,  for  fuch  a  fettle- 
cannot  be  made,  it  muft  therefore  be  fettled  as  perfonal 

)  fettle  this  as  land,  is  giving  the  eldeft  fon  a  greater  intereft 

than  he  would  have  if  it  was  land ;  for   in   real  eftate,  he 

d  only  have  a  contingency,  with  remainder  over ;  hero  it 

d  veft  abfolutely.  in  him, 

would  therefore  be  drawing  a  rule  in  this  cafe  by  analogy    r    am^  ] 

real  eftates,  to  defeat  the  intent  of  ihe  parties. 

the  legal  conftruftion  of  thefe  anicles,  ihis  money  13  veft- 

Mrs.  Burnaby  abfolutely. 

id  if  that  is  the  legal  conftru£lion,  I  cannot  make  any  other 
fwer  the  intent;  why  (hould  I,  if  the  hu{b;ind  and  wife  will 
mt  to  have  this  fe»:tled  on  the  younger  children  ? 
:ie  only  objection  is,  that  by  holding  this  to  be  an  abfolute  - 
2ft  in  the  wife,  you  veft  it  in  the  huiband. 
Lit  this  is  not  fo  here,  for  the  limitation  is  to  the  heirs  of  the 
,  and  therefore  vefts  in  her  only,  and  not  in  him. 

may  compare  it  to  the  cafe  where  by  fettlcmcnt   of  lands  Where  by  fettle- 
«rife  has  an  cftate  ex  proviftone  viri^  the  couit  have  rcfufcd  ment the  wife 
terpofe  to  fettle    this  eftate   otherwife,  becaufe  ihc   Ir.tcnt  ^^'^/JJ^^  '* 
prevail  fmce  flie  cannot  alien  by  the  ftatute  of  the  ii//C»  of  the  court  hwrc- 

»7.   (l).  fuffd  to  in  terpofe 

to  fettle  the 
elldte  otherwife* 

hcrefore,  Mr.  and  Mrs.  Burnaly  confenting,  tlic  Chancellor 
eed  this  to  be  fettled  on  the  younger  children  (2). 

i)  Fide  Honor  v.  Honor^  1  P.  /F.  1 23.  and  his  lordfhip  not  holding  it  reafonable 

I'l/y   V.Kemp,    cited   2    Ftf.    3«;8.  in  this  cafe,   ixihere  fo  antfL  a  provifion  U 

^ay  V.    Banner^    1   Bro.    Cba.   Rep,  made  for  the  eldeft  fon  of  the  faid  mar  riaTe. 

that   a  dillcrenc  conflruaion    fliould  1ic 

t)  And  as  to  the  faid  principal  fum  made   thereof  in  equity  ;    and    the  faid 

>oo/  the  fame  by  an  agreement  en-  Elizabeth  now  perfonal  I  y  dt  firing    that 

I  into  before  the  marriage  of  the  faid  the  faid  fum  of  6000/.  Jhould  after  the 

ndant5ar««^y,  and  his  wife  being  agrc-  deaths  of  her  and  her  hufband  be  fecur- 

>  befettled  on  the  faid  Burnaby  for  his  cd  and  fettled  for  the  bencnt  of  her  chiU 

•*</  on  the  faid  Elizabtth  for  hsr  life,  dren  exclu  five  of  fuch  child  35    (hall  be 

^fterwardi  upon  the  heirs  of  the  body  of  entitled  to  the  real  eftate  and  the  refidue 

•/V  Eitxabeth  by  the  faid  Burnaby,  by  of  the  perfonal  eftate  of  the  faid  teilaion 

Qs  whereof  the  faid  fum  of  6000/ is  in  his  lordfhip  decreed  accordingly.   Rtr. 

It  of  ^r»  veiled  in  the  faid  ELzabith]  Lib.  ^.  1742.  fol.  309. 
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Cafe  203.  Si:lcman  verfus  Apdown  t*f  a/**  December  8,  1742. 
».  C,  Am^. 

1 3  poi .    o  .  fry  II  E  bill  wa^  brought  by  an  executor  to  have  fatisfafllon  out 

thrcilcu;^?bn-  JL      ^f  the  eftatc  of  the  defendant's  late  father  upon  a  judg- 

ccsotthis ofc,  ment  given  by  him   to  the  plaintiff's  teftator,  for  120/.    The 

fn'ir  oV^h-^  ^''  defendant,  the  eldcft  fon  of  the  conufor  of  the  judgment,  pro- 

eftatcs  joiniiy  tccis  himfclf  under  a  fettlement  made  after  the  marriage  of  his 

purchjted  iiy  the  fatlier  and   mother  in   ATny  1694  (1%  in  which  the  father  was 

fon^rand^^''  tenant  for  life,  the  mother  tenant  for  life,  and  tlie  defendant  fiit 

moiety  of  each  tenant  in  tall. 

dircfted  in  be 

fold>  and  the  money  aiifing  therefrom  to  be  applied  to  the  fatisfr.ftion  of  his  judgment. 

A^          '— :^r^  ^"  ^700,  the  father  made  a  fmall    purchafc  jointly  villi  the 

^M't^^^^^^^^^^  defendant  of  4/.  per  aim.  to  them  and  their  heirs. 

'  /  In  1708,  he  made  another  joint  purchafe  with  his  youngcft 

^  fon  of  5/.  per  nnn.  for  105  /.  and  fettled  it  by  way  of  provifion  for 

^  younger  children,  and  paid  the  purchafe  money  for  both  cftatcs, 

pp^^f*^  and  continued    in  pofTtfrion  till  his  death,   which  happened  in 

^'^f'^^^^/         The  fons  afterwards  entered  upon  thcfe  fmall  eftatcs. 

yA yyr  Thc  plalntiiT  iufi (Is  that  all  the  eftates  are  fubjeft  to  his  jodg-    ^ 

^^^,^I^^-^^*jf^^cnt  for    120/.  and  that  the  fettlement  in  1 694  was  after  mar- 
/^  y^y^^^^''^^  riagc,  and  therefore  voluntary. 

[  4*'3   ]         The  plaintliT having  a  right  ^^r/m/i  yiaV,  \jIOxA.  Hardivuh '^^ 
^^      y    itiii)on  JNlr.  Attorney  General  to  begin  as  counfel  for  the  deficO * 

/y   /p}''  Jc)^  '      ^^'^^  infilled  that  the  father  was  not  indebted  at  the  timcC^ 
^^'       5fc-:^-i^y^thc  fettlement,  that  it  was  made  in  confidcration  of  a  marria^ 


proot   ihould  tail  us  here,  the  portK 
at  lealt  will  help  us;  and  it  is  incumbent  upon  the  plaintiff  to  ftic*^ 
tlr.it  it  was  not  paid  at  the  time  the  deed  bears  date. 

For  though  there  is  no  receipt  for  the  two  hundred  and  fifi^ 
pounds  indorfed  upon  the  deed,  yet  it  is  no  objection,  bccau^ 
at  that  time  receipts  upon  the  back  were  not  fo  frequent  as  th^ 
arc  now. 

Befides,  this  court  will  not  give  a  judgment  creditor  a  bett^ 
riglu  than  he  has  at  law,  and  therefore  he  ought  to  have  hisr^ 
medy  there.  2 

The  father  andlhe  fons  were  joint  purchafers  of  the  fevers" 
eftates  in  1700  and  1708,  and  therefore  the  fons  were  no  troC 
.  v^/i'i/'^T^^/teesfor  the  fatlicr,  as  they  were  capable  of  taking  the  whole  1^ 

"^         (0  Which  fettlrmcnt   was    made   in      the  /aid  marrlngr^  and  of  iXzlA^a  lTJ 
part  performance  of  an  agrfcmint  before     marriage  portion  of  the  wife. 

furrivc* 


in  the  Time  of  Lord  Chancellor  Hardwicke.  47* 

bip,  and  upon  the  death  of  the  father  all  his  right  ccafod,  ^''^*^^^* 
wrhole  veiled  in  the  fons.  ^,       '^ 

'low  of  the  fame  fide  infifted,  that  in  cafes  of  voluntarjr  ^:^  -^^e^ 
Its,  whether  the  court  will  deem  them  fraudulent  or  not,       y^ 
upon  the  circumftances  of  the  perfon  at  the  time-,  here  /t/^^P'^^^-^^ 
zx  executed  it  for  the  benefit  of  younger  children  :  H«  y ^    j/S^^^^ 
cafe  of  Duranda  verfus  Cooke^  before  Lord  Chancdlor 
d  Sagittary  ycrfyis  Hide^  2  Fern.  44. 
il  depofitions  were  read  to  prove  the  father  of  the  dc- 
in  good  circumftances  in  1694,  in  1700,  and  in  1708, 
5  when  the  marriage  fettiement  and  the  joint  purchafes 
de.  ^ 

ro^un  for  the  plaintiff, 

was  highly  improbable  that  the  father's  only  view  in  Ac 
5  fhould  be  a  provifion  for  the  children. 
fe  with  regard  to  the  eld-ft  fon,  the  whole  eftate  tinder 
ment  in   1694  was  fecured  to  him,  fo  that  he  was  fully 
for:  and  therefore  with  refpefl  to  the  plaintiff  he  can  be 
d  in   no  other  light  than  a  ftranger  would  be,  who  had 
a  purchafc,  with  the  father  of  the  defendant, 
s  taken   on  the  footing  of  a  joiiitenancy,  and  therefore    r  ^^p  | 
>eras  a  provifion  for  a  child,  becaufe  the  father  might 
a  moiety,  or  if  the  fon  had  married  and  even  had  chil- 
1  yet  had  died  before  the  father,  the  other  moiety  would 
■ived  to  the  father. 

»fe  circumftances  fhew  that  it  was  merely  a  purchafc  for 
lit  of  the  father  without  any  view  to  the  advancement  of 
ren,  and  it  would  be  of  dangerous  confequence  to  fuder 
by  purchafing  in  jointenancy  with  a  fon,  to  prevent  cre- 
m  being  fatisfiedoutof  fuchcftates,upon  the  fon's  fetting 
lit  of  furvivorlhip,  which  did  not  accrue  till  Ibmc  years 
debt  exiftcd. 

is  one  great  difficulty  he  faid  upon  the  plaintiff  in  this 
1  that  is  to  prove  what  the  circumftances  of  the  <lefcn- 
hcr  were  twenty  years  before  the  judgment,  for  people 
•  been  in  good  circumftances,  are  credited  a  long  time 
y  are  in  a  failing  way,  and  therefore  it  is  very  ditlicult 
)ut  the  precife  time  when  the  father  declined  in  Ids  cir- 
es« 

TC  is  no  other  eftate  belonging  to  the  father,  and  the 
:overcd  by  joint  purchafes,  the  plaintiff  mufl  Jofc  his 
Icfs  thcfc  eftates  are  liable* 
Chancellor, 

fome  things  this  cafe  is  extremely  clear. 

as  to  the  fettiement  in   1694,  thoueh  made  after  mar-  The/^^^m-m 
t  being  in  conhderation  of  a  portion  which  for  any  thing  ia  coQUJcritio* 

of  a  i>or.»on  pij 
at  Che  time,  though  nude  after  marrLijej  cannot  be  impeached  by  Xubfeguenc  crx:di:oa« 
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r  480  ] 

TlwtBgh  the 
^cher  pays  the 
whole  conlUer 


that  appfars  was  paid  at  the  time,  I  am  of  opinion  it  cannot  be 
impeached  by  fubfequcnt  creditors  ( 1  )• 

The  fecond  qucdion  is  as  to  the  joint  purchafes,  the  firil  was 
made  by  the  father  and  his  cldeft  fon  on  the  i  ith  of  SepUmbar^ 
1700,  and  the  confideration  money  is  admitted  to  have  been  paid 
by  the  father. 

The  fecond  purchafe  was  in  1708,  and  made  by  the  father  and  ' 
TVilUain   JJhdown   the  youngcft    fon,  and   tlie  whole  purchife 
money  was  advanced  by  tlie  father. 

It  has  been  infifted  on  the  part  of  the  defendants,  that  thcfe 
twopurchafes  are  to  be  confidered,  with  refpcft  to  a  moiety  and 
on  account  of  the  fur\'ivor(hip,  as  an  advancement  of  the  fonSi 
and  confequently  they  are  intitlcd  to  retain  the  eftate,  and  not 
liable  to  the  plaintifPs  judgment. 

Now  as  to  that,  the  general  rule  has  been  admitted,  and  hai 
been  long  the  doftrine  of  this  court,   that  notwithftanding  the 
father  pays  the  whole  money,  yet  if  the  purchafe  is  made  in  the 
"^afcVsm^©  "*"^^  ^^  ^  younger  fon,  the  heir  of  the  father  (hall  not  infiftitii 
ir3ic*wmeof  a  a  truft  foT  the  father  (2). 

yoonger  Ton, 

the  heir  cannot  maintain  It  as  a  truft  for  the  father. 

But  the  pfefent  cafe  differs  from  this  rule,  or  any  other  tfat 
I  remember. 

And  if  I  can  find  any  material  difTeTcncc,  I  (hall  ia  my  own 
judgment  be  inclinable  to  relieve  the  creditor,  for  though  it  may 
be  proper  flare  deciftSy  yet  I  have  thought  the  cafes  have  gone  full 
far  enou^rh  in  favour  of  advancements,  and  that  I  ought  not  to 
carry  it  further. 

It  muft  be  admitted  that  in  fome  of  the  cafes  which  hate 
been  before  the  court,  the  father  has  continued  in  poffcflion 
where  the  purchafe  has  been  made  fingly  in  the  name  of  thcfon> 
and  yet  held  au  advancement  of  the  fon,  and  for  this  reafon,  be- 
caufc  the  father  is  the  natural  guardian  of  tlie  fons  during  tbA 
minority. 


In  the  judgment 
cf  Lord  Hard' 
vicke,  the  cafes 
llave  g«ne  faU 
far  enough  in 
favour  of  ad* 
vancements. 

The  reafon  why 
a  purchjicinthe 
fbn*s  name, 
Aough  the  pof- 
fc  (Hon  continued 
in  the  father^ 
has  been  held  an 
advancement  of 
the  fon,  h(  be- 
cauTe  tbe  tather ' 


I  his  natural  guardian  during  his  minority. 


A  purchafe  ia 
the  names  of 
father  and  fon  ! 
#1  JQwttnamtSf 
IS  no  advance- 
ment of  the  ibn,| 
its  it  does  not  an- 
fwerthepurpofe,' 

fbrtill  adivifion,  the  father  has  the  poneflloa  of  the  whole,  and  even  after  it  a  motety,  befiiei  tb* 
chance  •f  ihe  ouxermoieiy  by  furvIvoriHtp. 


Here  the  purchafe  is  in  the  names  of  father  and  fon  as  join* 

I  tenants,  now  this  does  not  anfwcr  the  purpofe  of  an  advancc- 

I  ment,  for  it  intitles  the  father  to  the  pofleffion  of  the  whole  till 

a  divifion,  and  to  a  moiety  abfolutely,  even  after  a  diviiion,  be* 

I  fides  the  father's  taking  a  chance  to  himfelf  of  being  a  furrivof 


(1)  ColviKe  V.  Parker^  Cro,  Jac  158.' 
OfiOM,  Prtc.  Cha.  \ 01.  Jones y.  jilarjb,  Ca. 
Umj>.  Tall,  64.  RuJJillw,  Hammond^  ante  1 
▼oh  13,  15.  jJroivn  V.  J^nes,  ante  l  vol. 
190.  LatiOy  V,  Jrhol^  ante^  444,  446. 
Ward  v.  ShiilUt^  2  FeJ,  16,  l8.  tiyltou  v, 
Bifcot,    2    F(f.    308.    WUcl€r  V.  Caryl, 


(2)  LmmpJugh  V.  Lamplmgh^  I  ?.  ^' 
X 12.  Grey  v.  Grcy^  1  Cha,  La,  296.  £^ 
V.  £///o/,  2  Cha.  Ca.  23 1.  Mmmnis  r. 
Mamma,  z  Fern,  19.  Sbaks  V.  SbJes,  * 
Frecm.  252.  Bateman  v,  BatemaB,%f^ 
436.  Taylor  V.  TayUr^  ante  I  vd.  J^ 
mi  V.  Ballard,  I  Fff.  77. 
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the  other  moiety  (i):  nay,  if  the  fon  had  died  during  his  mi-  Stilfmaw  t. 
rity,  the  father  would  have  been  intitled  to  the  whole  by  vir-     Asmoowk. 
'  of  the  furvivorfliip,  and  the  fon  could  not  have  prevented  it 
feverance,  he  being  an  infant  (a). 

Suppofe  a  ftronger  cafe,  that  the  father  had  taken  an  eftate  in  Where  aether 

purchafe  to  himfelf  for  life,  with  remainder  to  his  fon  in  fee,  ukesan^teia 

iild  this  prevail  againfl;  the  creditor  ?  No,  certainly,  for  the  it  to  himfelf  for 

intifPs  father  having  the  profits  for  life,  and  the  fon  only  a-re-  ^.'  ^^^  'VT 

inder,  the  eftate  would  have  been  liable  ( 3  j.  fon  "n  fee,  a dL 

father  has  the 
profits  for  life,  the  eftate  it  liable  to  the  creditcc* 

K  material  ConHderation  for  the  plaintiff  is,  that  the  fa- 
r  might  have  other  reafons  for  purchafing  in  joint,  tenancy, 
tiely,  to  prevent  dower  upon  tfie  eftate,  and  other  diarges^ 

Then  confidcr  how  it  ftands  in  refpeft   of  the  creditor;  a    C  481  1 
ler  here  was  in  pofTefFion  of  the  whole  eftate,  and  muft  ne-  Here  the  ^ithcr 
arily  appear  to  be  the  vifible  owner  of  it,  and  the  creditor  ofxhewhoU^ 
would  have  had  a  right  by  virtue  ot  an  elegit  to  have  laid  hold  tate,  ana  necef. 
a  moiety,  fo  that  it  differs  extremely  from   all   the  other  ^"Jifitir©'^ 

2S»  er,  fo  that  the 

creditor  by  an 
•Tifir  might  have  laid  hold  of  a  moiety,  which  differs  it  from  all  the  other  calei. 

^ow  It  is  very  proper  that  this  court  fhould  let  itfelf  loofe  as 
as  poffible,  in  order  to  relieve  a  creditor,  and  ought  to  be 
rcmed  by  particular  circumftances  of  cafes. 
And  what  can  be  more  favourable  for  the  plaintiff,  than  that 
nry  foot  of  the  eftate  is  covered  by  thcfe  purchafcs;  and  unlefs 
:t  him  in  upon  thefe  eftates,  the  plaintiff  hab  no  poffibility  of 
ng  paid. 

It  is  not  neccffary  that  a  man  fhould  aSually  be  indebted  at  Not  neceffary  ■ 
t  rime  he  enters  into  a  voluntary  fettlement  to  make  it  frau-  JauaJy  tn.klt- 
Icntj  for  if  a  man  does  it  with  a  view  to  his  being  indebted  cd  at  the  time  he 
a  future  time,  it  is  equally  fraudulent,  and  ought  to  be  fet  J**^*"  "*Jwi*^ 
dc;  and  therefore  I  (hall  decree  the  creditor  in  this  cafe  to  be  menTto  makc'it 
•  in  upon  the  eftates  jointly  purchafed  by  the  father  and  fon  fnuduienti  for 

\       .  ^  ^    ^  *  if  hedoesitwith 

a  view  CO  his  be- 
ing indebted  at  • 
future  dme^  it  ii  equally  fo,  and  ought  to  be  fee  aiiue. 

(i)  Volt  V.  ToUy  1  Vef,  y6,  Jac*    I.    r.  1 5.  relating  to  bankrupts, 

(2)  May  V.  Hjoh^  Har.  Co,  Lift,  246.  Frjer  v.  Floods    i  Bro.   Cba.  Rep.  160. 

■otei.  See  d\(o  Cri/j>  v.  Pratt,  Cro.  Car.  j^S^ 

[3J  Coutwa  Fletcher  v.    Sidley,  2  Vern.  7  Finer ^  ^1*  P^*  2.  S.  C. 

I.  fee  Peacock  V.  Monk ^   I    k^e/.   129.  (^)  Litt./.  ^^. 

^e  cafe  here  put  by  Lord  Hardwicke         (5)  See  Rujcll  v.  Hamms^J,  ante  i 

Aether  within  the  13   EHz,  c,  5.  or  vol.  15* 


)  feems  however  to  be  within  the  t 


I  think 
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iTf LKMAH  n       I  think,  taking  it   all  together,  the  prefcnt  cafe  comes  vcrr 
^"'^''^'     near  the  cafe  of  Chrifi's  Hofpital  vcrfus  Budginet  Ux\  i  Vm. 
•        683.  • 

Lord  Hardivkhe  ordered  and  decreed  that  the  eftate  of  the 
defendant^  father  which  was  in  mortgage,  and  a  moiety  of  the 
premifles  purchafed  in  1700,  and  alfo  a  moiety  of  the  premHTcs 
purchafed  in  1708,  be  fold,  and  the  money  arifin;;  by  falc  of 
the  mortgaged  premifles  be  applied  firft  in  payment  of  the  mort- 
gage, and  in  the  next  place  towards  fatisfaftion  of  what  flial)  be 
found  due  to  the  pluiiitiits  for  principal  and  intercft  on  their 
judgment  and  cofts  thereon,  and  in  this  courts  and  if  that 
is  not  fufiicicnt,  then  the  money  arifmg  on  the  falc  of  the  two 
moieties  (hall  be  applied  towards  fatisfaftion  of  what  (hall  be  re- 
maining due  to  theinj  and  h'rs  Lordfliip  decreed  that  the  furplus 
of  the  money  arifing  by  the  faie  of  the  premifTes  purchafed  in 
1700,  fhould  be  paid  to  the  defendant  John  JJhdonvfie^  and  the 
furplus  of  the  money  arifing  by  fale  of  the  prcmifles  purchafed 
in  1708,  fhould   be  paid  to  tlic  defendant  William  JJbdommi 

(I). 

•  There  a  hufband  lent  out  money  inihe  names  of  himfelf  and  his  wife  upon  mort* 
gage»  and  bond^,  and  dies. 

Lord  Keeper  i/drrcvrr  looked  upon  the  wife  to  be  in  natuK  4^  a  joint  purchafer;  and 
decreed  (hew^^  incitlcd  to  ihe  inortij;.)^  .*u  ^iid  bond^i  ag^inil  ch^e  heirj  at  Uw^  but  adant" 
ttdin  cafe  of  creditor  i  it  might  Ujruuduient,  , 

(0  Rii^.  Lih,B.  1742.  fol.  100. 

f  482  ]     Seymour  verfus    Bennct^  Abhct  and  ethers^  December   15,  I742, 
Cafe  29.4. 

Th*?  principal  re.  /^j-^HE   two  principal  regifters   in  the  prerogative   office  of 

giftersmth«pre-       I         a>      .     /  ir  •  l  ^'  '^    ,     ^  -  ,    , 

logativc  office  ^  Lantcrbun  dilagreemg  about  tne  appomtment  of  a  clerk 
difagrceing  about  in  this  olHcc  ;  the  deputy  regider  took  upon  him  to  nominate- 
of  aTitrk^'thi  ^^^  defendant  Abbot,  who  for  a  twelvemonth  officiated,  and 
deputy  non^nat-  conftantly  icccived  the  fees,  amounting  to  500/.  in  the  whole, 

td  j^lhoty  who 

lor  a  cwelvemomh  officlr.ced,  nrd  receive^}  the  feesy  amounting  to  500/.  Lord  IJard^ich  he!d^  as  levtit 
1^  officer  de  fa£lo,  Li  isd  a  right  to  tbejiated  feti^  and  f  ntain  ikem  wthout  acc^utu  ^  and  difmiffid  Ai 
kiUoiagainfi  km  uUJb  ajis, 

^1»*^  #^  «/^^U^<^     The  plaintiff,  who  is  one  of  the  regifters  infifts,  that  ^^^ 
z  y$*^.  >S'j^  ought  to  be  allowed  only  a  fmjill  falary,  as  an  under  officer,  and 

that  he  is  liable  to  account  to  him,  and  the  other  principal  rcgif- 
tcr,  for  the  whole  profits. 
Lord  Chancellor, 

Thert:  is  no  foundation  at  all  for  this  bill;  for  to  be  furc  Mr. 
Ahbut^  as  he  is  appointed  to  officiate  in  this  place,  is  the  tffitf 
defacloy  and  of  confcqucnce  intitled  to  receive  the  ftated  fecS| 
and  to  retain  them,  wiihout  account ;  nor  is  there  any  other 
perfon  who  can  maintain  an  a£lion  for  them  bcfides  himfelf; 
and  therefore  the  bill  mud  be  difjiifTcd,  as  againft  hinij  with 
coAs. 

-    The 


in  the  Hme  of  Lovd  (^nceflor  Hird^^k^  48a 

Tic  next  queftion  is»  in  whom  the  right  of  nomination  of  Siymow*  r. 
office  of  clerk  to  the  rcgiftcr  belongs,  whether  it  it  the  right     ^^^^*'^\ 
he  funriYing  grantees,  under  the  grant  of  the  late   arch- 
3p  ?  And  I  am  of  opinion  it  is  in  the  furvlving  grantees 

ot  only  the  pecuniary  profits  are  declared  by  the  grant  to  go 
le  cf/fuy  que  trufis^  but  it  is  alfo  declared,  that  they  (hall  have 
nomination  of  the  deputy,  but  to  be  approved  of  by  the 
bifliop,  and  his  fucceflbrs. 

'his  office  has  been  compared  to  the  cafe  of  an  advowfo;i,but 
is  only  a  bare  prefentation,  where  the  bifliop  has  a  right  to 
:nt  on  lapfe,  and  has  nothing  more  to  do  but  to  fee  it  filled 
I  a  proper  perfon. 

ut  the  cafe  of  an  office  is  extremely  different,  becaufe  of  the 
ur  and  ikill  required,  and  the  perfon  being  punilhable  if  he 
any  thing  fraudulent  in  the  exercife  of  it,  or  is  guilty  of  any 
of  extortion* 

pon  the  whole,  Mr,  Seymour  and  Mr.  Bennei  have  the  fole      [483  1 
.  of  nominating  the  clerk ;  but  if  they  cannot  afi:rce  about  the  "^  right  of  no- 
inauon,  the  court  cannot  help  it.  ei^j^  ^  ^^^^ 

.     ,  gifter,  is  in  the 

forviving  grantees,  in  the  grant  of  the  late  archbiikop  Do^or  H^ake. 

is  like  the  cafe  of  a  prefentation ;  if  there  are  feveral  cef^  where  there  arc 
je  tntfts,  and  they  do  not;  all  agree,  there  can  be  no  no-  (<^v^'^/5/?*y  ?«< 

■^  .        y  r       r  •    •    f       \  J  ^     •  ^'"'*fl^  of-prcfen- 

tion  ;  or,  as  in  the  cafe  of  jomtenants  and  tenants  in  com-  tadon,  and  they 

while  they  have  a  joint  intere(l,and  before  feverance,  they  ^^^^  a^i  agree, 

aU  agree,  or  no  aft  canbc  done.  '^^^^  »»3^ 

in  the  cafs  ©f 
joSnteoAnU  before  feTerance,  they  muft  all  agree,  or  no  ^€t  can  be  done. 

t  then  I  may  do  here  as  in  a  partition  cafe,  where  there  are  where  thero  ar« 

ners  of  an  advowfon,  who  cannot  agree  in  one  perfqp,  the  parceners  in  an 

wUl  direa  the  parceners  to  draw  lots,  who  IhaU  have  the  '«*^«^/o"'  ^h? 

r  »        0    \  ^  CAanot  agree  m 

irefentatlOn  (  2  ;•  one  perfon,  the 

court  will  direft 
them  to  draw  loU  who  ikallhave  ihtfrft  prefcotation. 

here  I  will  do  the  fame,  and  direA  the  plaintifi^  Seymour^  ^^  Hardweu 
he  defendant  Bennetj  to  draw  tots,  whofliall  nominate  firft  ^"^fteitYrTw 
rk  to  fill  up  the  vacancy,  which  is  made  by  the  death  of  Mr.  lots,  who  ihaii 

M   (3).  firft  nominate  4 

^^'  cIerk,tofiaup 

a  late  vacancy. 

)  The  original  grant  was  made  to  viving  grantees :  and  his  Lordihip  held 

perfons,    who    agreed,    chat    if  that  the  trufts  of  the  agreement  only  ex- 

*  orthem  died,  his  children  (hoold  tended  to  the  itt%  and  pecuniary  profits 

ficled  to  a  third  part  of  the  pro-  of  the  office. 

r  the  office.    One  of  the  grantees  (2)  Vide  i^i»^.  C^,  Lin.  \66.  ^.note 

and  the  queftion  was  whether  tKe  2. 

m  craft  under  this  agreement  was  (3}  Reg.  Uh.  1742.  fol.  96, 
ed  to  nomxDaxe  with  the  two  fur- 

>&.  n.  c  g 


lie 
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^r'^Vrr'^^  ^^""-iikhnham  vcrfus  Herbert,  December  ^-.  :  • .:. 

■     .  i  f.    y.j  iuiuT  '>.;-'U^Iit  l.is  bill,    in  order   to   eftablllh  a 

..,.,        '.      ri^;li'.  to   an  oyiler  fiihery,  and  to  be  quieted  in  the  pof- 

'  i        r«  f^^  11    of  it,  againft  the    defendant   Herbert^  who  claims  the 

oiijaniiii       P'-'-ce    of   ground  where   this  fiftiery  is,   as   belonging  to  hit 

«r.  .'/rtcr  I'lhcr/,  nianor. 

jir.d  to  dj  '-jUificd 

:  n  th'.  T;.>hellion  of  it,  as  being  a  matter  properly  triable  at  law.  lArd  IlardKu'tckedechrtdf  tkstvfbtrt  dt 
r'^nit  ofaf/hcry  h  in  Jifpttti  onh  hcfwttn  tW9  lords  ofmamrsp  they  can  ntitbcr  come  Lee ^  tUi  i:  tsfrf  tntdn 
iawf  and  therefore  allowed  the  demurrer. 

' .  /    ,    y*'    / /    V    The  defendant  demurred  to  this  bill,  as  it  is  a  matter  propcilj 
J  y^  ^   9V£f  triable  at  law. 

.^_         --^.         Lord  Chancellor, 
/'  /i^.y  .PCir*-^.-     Undoubtedly  there  are  fome  cafes,  in  which  a  man  may,bf 
/K.  «^.  >:;<>> '^         a  bill  of  this  kind,  come  into  this  court  firft;  and  there  arc 
-  -       -t  484  J     others  where  he  ought  firft  to  eftablilli  his  right  at  law. 

•fcta\i7»nexcitt-  ^^  ^^  Certain,  where  a  man  fets  up  a  general  exclufive  right  ani 
five  right,  and  wherc  the  perfons  who  controvert  it  with  him  are  very  numerouSi 
the  perfons  who  and  he  canuot,  by  one  or  two  aftions  at  law,  quiet  that  right,!* 

Controvert  It  art  .  ,'.  ^   «         v-   1    •         11    j  i 'n    r  ^-J 

numeroui,  and  "^^7  come  into  this  court  firlt,  which  is  called  a  a  bill  of peact^w 
he  cannot  by  the  court  will  dirtft  an  ifliie  to  determine  the  riglit,  as  in  difp«W 
^ utet^ht"  ri  hr  b^^ween  lords  of  manors  and  tlieir  tenants,  and  between  tcnsuffl. 
he  may  come  '  ofonc  manor  and  another;  for  in  thefe  cafes  there  would  be  M 
hcrc//y?,  \*hich  gnd  of  bringing  a6lions  of  trefpa fs,  fincc  each  afHon  wouMjb' 
^p^ace%A  the  ^cmiine  only  the  particular  right  in  quclUon  between  the  pUifl* 
court  will  dired  tiff  and  defendant  (i). 

anin'ue  to  de' er- 
mine the  right, 
as  between  lords  offlpanori  and  their  tenants,  or  tenants  of  one  minor  aad  another. 

As  to  the  cafe  of  the  corpomiion  of  Tcrh  and  Sir  Vm 
(«)  Ante  I  vol.  Pilhingtoti  {a\  the  plaintiffs  there  were  in  poflelTion  of  the  figk 
*  ^'  of  fifliing  upon  the  river  Oufe,  for  nine  miles  together,  and  W 

conftantly  cxercifed  that  right;  and  as  this  large  jurifdiflki 
entangled  them  with  different  lords  of  manors,  it  wouM  hsw* 
been  endlefs  for  the  corporation  to  have  brought  adioos  < 
law. 

But  where  a  queftion,  about  a  right  of  fifliery  i<»  only  bctwefll 
two  lords  of  m^vnors,  neither  of  than  ean  com^  into  this  court  tUltit 
right  is  jirji  tried  at  law  (2). 

( i)This  point  is  cftabliflicd  by  the  cafes  (2)   Agreeable- to  this  diflinftioB  «« 

of   //tfw  V.  the  tenants  of  Bromr/gtthve,  the  following  cafci,    mitchw\b  v>  Hjk 

1  rern,  22.  New  Elm  Hofpitalv,  Atultrver,  ante  391.  Welby  v.  ihcDukc  of  RMilt^ 

I    rern,  266.    J^eekes  v.  Slake,    2  FtTst.  6  Bn?.  Par.  Ca.  575.  Parilh  of  Sl.l^ 

301.  j4tthinzton  v.  Fawits,  2  Vtrtt.  356.  v.  Pariih  of  Sr.  LromuJ^j,  Bro,  Cba*I^ 

Brown  v.    Termuetrn^    i    Cha.   Ca.  zyz.  40.    Wtlltr  w.  Smeaten^   l   £ri.Cb€.i^ 


M-kyoTofTorkv.Pilkinrton^ante    1   vol.      572 
282.  City   of  London  y",  P,'rhns,  j^  Bro. 
Par.  Ca.  157. 


Ionl> 
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in  the  Time  of  Lord  Chancellor  HARDWiCKt.  484 

Lord  Tenham  docs  not  charge  in  this  cafe  any  poflefion  for    Tikham  y. 
lad  38  years,  fo-  that  this  is  in  the  nature  of  an  ejeftment        **»**^* 
I ;  the  plaintifF  fays,  that  this  piece  of  ground  aqud  cooperta' 
ongs   to  him ;    Mr.  Herbert  infifts  it  belongs   to   him ;  fo 
t  this   may  very  properly  be  determined  at  law,  as  it  is  a 
re  fingle  queftion,  to  try  the  right  between  two  perfons ;  and 
is  not  like   the  cafe  of  the  corporation  oiTork^  who  mud 
re  gone  all  round  the  compafs  to  have  come  at  their  right  at 
^ 
rherefore  the  demurrer  muft  be  allowed. 


mchard  verfus  Hilly  December  18,  1742,  Lajl  fed  after  Mu    Cafe  29^^ 
chaelmas  term^ 

i     Motion  was  made  on  behalf  of  the  plaintiff  for  an  injunc-  S^a^for^Tn- 
1^  tion  to   reftrain  the  defendant   from  making  ufe  of  the  junaion  to  r«. 
cat  Mogul  as  a  ftamp  upon  his  cards,  to  the  prejudice  of  the  ftrainthe4cfen<!- 
intiff,  upon  a  fuggcftion,  that  the  plaintiff  had  the  fole  right  JJ^  ^./^^p 
his  ftamp,  having  appropriated  it  to  himfelf,  conformable  to  the  on  bis  cards, 
irtcr  granted  to  5ie  card-maker^'  company  by  King  Q>arles  the  ^^/'v^^ht  uJL 

ft  (0»  in  the  plaintiff; 

having  appropii- 
the  ftamp  to  himfelf,  con&rmaMe  to  the  charter  granted  to  the  card-makers*  company  by  KJnf 
•Itt  the  Firft.  LorJ  Hardwicke  denied  the  injunSfiotif  andjaid,  be  knew  no  inftentce  ef  r^diun^  one  tr^'- 
'rem  making  ufe  of  the  fame  mark  with  another, 

jOKd  Chancellor, 

think  the  intention  of  the  charter  is  illegal,  though,  indeed,    [  485  J 
he  claufes  that  eftablifli  the  corporation,  and  give  them  power 
nake  by-laws,  are  legal. 

n  the  firft  place,  the  motion  is  to  reftrain  the  defendant  itom 
dng  cards  with  the  fame  mark,  which  the  plaintiff  has  ap- 
mated  to  himfelf. 

Lnd,  in  this  refpeft,  there  is  no  foundation  for  this  court  to 
It  fuch  an  injun£tion. 

Ivery  particular  trader  has   fome  particular  mark  or  ftamp  ; 
I  do  net  know  any  inftance  of  granting  an  injunftion  here,  to     /  ^^-r«  ^. 
rain  one  trader  from  ufing  the  fame  mark  with  another ;  and ' 
ink  it  would  be  of  mifchievous  confequence  to  do  it. 
(r.  Attorney  General  has  mentioned  a  cafe,  where  an  a£lion 
aw  was  brought  by  a  cloth-worker,  againft  another  of  the 
e  trade,  for  ufing  the  fame  mark,  and  a  judgment  was  given 
the  zCtioQ  would  lie.    Poph.  15 1  (2). 

i)  The  plaintiff  alleged,  that  he  had     Lmdon,  Rej^,  Lib,  A.  ty^z.  fol.  28. 
Uted  the  mark,  and  it  waa  approved  (2)  The  cafe  here  alluded  to  feems  to 

allowed  %f  to  him  by  the  Mailer,     be  that  mentioned  by   Doderi^gt  in  Sou* 
"dens  and  Afliftanuof  the  Company  of    /  htrn  v.  H»*w,  Pofb.  144. 
wpr  of  playing  cards  of  the  city  of 

G  g  2  But 
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Blavcmaipt.  But  it  was  not  the  finglc  a£l  of  making  ufe  of  the  mnrktht 
^'*'^*  was  fufEcient  to  maintain  the  a£lion,  but  doing  it  with  a  iraudu- 
may  mafnTS'-^»n  Icnt  defign,  to  put  off  bad  cloths  by  thi.?  means,  or  to  drcW  away 
aftion  ag*inft  cuftomcrs  froui  thc  othcr  clothier  :  And  there  is  no  d  ffcT'ncc 
another  of  the  between  a  tradefman's  putting  up  the  fame  fign,  and  making  ufe 
uTnVws  maJk,  of  thc  fame  mark,  with  another  of  the  fame  trade. 

where  it  is  done 

with  a  fiaudulent  deii^zi  Co  put  off  bad  clothi,  or  to  draw  away  cuftomen* 

In  the  cafe  of  monopolies,  tlie  rule  thc  court  has  governed  it- 

felf  by,  is,  whether  there  is  any  a£b  of  parliament  under  which 

this  rcftriftion  is  founded. 

ThU  court  wUl        But  the  court  will  never  cftablifh  a  right  of  this  kind,  claimed 

JlghTcWmelf*  *  under  a  charter  only  from  tlic  crowji,  unlefs  there  has  been  an 

under  a  charter,  a£lion  to  try  the  right  at  law* 

unlefs  there  has  n 

been  an  action  to  try  thc  right  at  law. 

The  court  would  not  do  it,  even  in  the  cafe  of  the  fole  print- 
ing of  Bibles  and  Common-  prayer-books,  till  a  trial  was  firil 
had(r1. 

If  the  injun£tion  is  to  be  obtained,  it  mud  be  upon  the  charter 
of  thc  crown. 

But  then  it  mud  be  confidered  upon  the  intention  of  the  char- 
t  486  ]  ^cr,  what  was  thc  end  of  dircfting  thc  marks  there. 
Thii  wai  one  of  I  take  this  to  be  one  of  thofe  monopolies  which  were  fo  fr^ 
(b  frTuc^^n'  V^^^^  ^^  ^^"g  James  thc  Firft's  time,  and  continued  tlirough  aB 
7*mL*dicFirft'i  his  reign,  but  did  not  laft  long  in  his  fucceflbr's:  I  obfervc  too, 
time,  amdcoa-  the  application  for  this  very  charter  was  in  King  James  the  Firll'J 
aiihUrS^^t  '^™«»  though  not  completed  till  the  beginning  of  King  C&irir 
did  not  laft  long  thc  Firft's  reign. 

inhjifuccdffor*!. 

In  the  firft  place,  the  defign  of  granting  this  charter,  was  to 
raifc  a  fum  of  money  for  the  crown. 

Here  is  a  clauCe.  likcwife  for  prohibitlncj  the  importation  of 
cards  from  foreign  parts :  could  fuch  a  claufe  be  fupportcd  now. 
ImpofTible.     It  is  intirely  illegal. 

There  is  another  claufe  that  confines  thc  rnaking  of  cards  to 
London^  and  ten  miles  about  it,  wliich  is  a  plain  monopoly,  aw 
dire£tly  againft  law. 

The  duty  here,  is  two  (hillings  a  grofs  upon  cards ;  and  tk 
receiver  intitled  to  one  half  of  the  duty,  under  the  charter. 

There  is  an  authority  to  the  card-makers,  to  feal  their  own 
cards  ;  and  every  particular  maker  (hall  have  his  own  (lamp  of 
mark,  fo  that  the  receiver  of  the  duty  may  know  who  is  ^ 
maker  of  the  cards. 

The  defign  of  this  was,  that  it  might  be  plain  to  the  receiit^ 
who  the  cards  belonged  to,  and  that  thc  receiver  might  be  cfi^* 
bled  yearly  to  make  up  his  account  relating  to  the  duty. 

(i)   Jnoti.  I  rem.  120.   Hills  v.  Uni-     dur:b  \.  HiJc,  ante  j^t^  VJid  nkt^'^ 
I'erfity   of  OxfttJ,    1    ^Vr«.  275.    frhit^ 
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^ow  as  this  wa5  illegal,  the  payment  of  this  duy  has  been  BtAwcMA«»v. 
ontiniied  long  fince.  Hill. 

This  then  appears  to  have  been  the  primary  end  of  thcfc 
•ks. 

There  is  another  claufe  in  Ac  charter,  that  in  order  every  card- 
cer  may  know  his  cards,  from  another  card-maker,  eachtrad« 
haU  lodge  his  mark  or  (lamp  with  the  receiver,  to  prevent  any 
id  upon  our  Iffvingftibje^s. 

rhis  is  a  colourable  end,  but  if  any  weight  was  to  be  laid  upon 
fe  colourable  recitals,  It  would  be  eftaUiihing  every  other 
nopoly. 

•"or  all  the  world  knows,  that  there  is  a  pompous  recital  in 
ry  monopoly,  of  the  great  benefit  to  trade,  accruing  from  fuch 
rters  of  rcftriftion. 

There  is  another  thing  obfenrable  too,  that  it  isimpoflible  to      [  487  }- 
ry  this  claufe  into  execution ;  for  the  duty  being  illegal,  and 
k,  the  receiver  funk  with  it,  fo  that  there  is  no  perfon  to  re- 
re  the  (lamps  or  marks. 

\n  objcftion  has  been  made,  that  the  defendant,  in  ufing'  tliis 
•k,  prejudices  the  plaintiff  by  taking  away  his  cuftomers. 
Jut  there  is  no  more  weight  in  this,  than  there  would  be  in  an  The  ob|eaion  of 
cftion  to   one  innkeeper,  fctting  up  the  fame  fign  witli  ano*  «*»«  ^««n<Jant'8 

^     '  or  e  takiQS  away  the 

^*  plaintiff*!  cufto- 

xnen  by  ufing tht 
hmt  mark}  is  of  no  lomt  weight  than  to  one  innkeeper*!  fettuig  up  the  fame  fign  with  another. 

rhere  is  a  fa£V  fet  out  by  the  defendant  in  his  anfwer,  which 
iOtatall  denied  by  the  plaintiff,  that  the  card^makers  ufe  quite 
crent  marks  from  what  they  did  formerly;  which  (hews  this 
irter  is  grown  obfolete,  or  othcrwife  al)  card-makers,  if  th^y 
erved  the  charter,  would  adhere  to  that  fort  of  (lamps  which 
direfted  under  it. 

[Jpon  tlie  whole,  there  are  no  grounds  in  this  cafe  to  grant  an 
in£lion  againfl  the  defendant,  till  the  hearing  of  the  caufe  (i  )• 

(i)  Reg,  Lib.  A.  1742.  fol.  34, 


Bennet  revC\is  Lee^  December  ^o,  1742*  Cafe  297. 

S.'C.  ante  324. 

.  Petition  had  been  prcfented  on  behalf  of  Francis  Lee,  heir  poft.  52^ 
L  at  law  to  Sir  Francis  Lee,  grandfather  of  Sir  Join  Lee,  ''''^^^'"^^rt*' 

1.11      4-  .  r  /!•  c  'J    "^      JT  doubted  whether 

a  bill  of  review  Upon  a  tuggcllion  or  new  evidence  dilco-  aniniuntcan, 
5d  fincc  the  decree,  in  the  former  caufe,  and  which  was  not  before  he  comet 
lis  power  at  the  time  of  the  decree,  and  this  was  fupported  ^^^^^fwer  *?©* 

ifadavitS*  at  to  rehear  the 

caufe  over  again; 
there  flioali  be  a  decree  againft  him  on  the  feeond  hearings  he  nuiy  with  at  much  rtafon  put  in  a 
•nfweQ  which  would  occafion  infinite  vexation. 

^e  matcn  a  I  evidence  that  is  infifted  upon  is  a  deed  of  fet- 
lent  in  1684,  made  by  the  father  of  Sir  John^Lee,  in  which 
he  ufcs  under  that  Ffct dement  >tefpcm,  and  £he  revcrfion  i« 

Gg3  /  fee 


._.j.i 


.k  w^ 
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BxKKBT  V.    fee  is  defcended  upon  Francis  Lee  and  his  brother  Richard  bt^ 
'         who  is  an  infant,  in  gavelkind. 
v>w  *^-^  It  was  argued  on  the  part  of  Richard  Lee^  that  he,  being  an 

^.  infant,  cannot  be  precluded  by  the  decree,  from  varying  his  dc- 

Y'k^*^/'€>^^<^^  fence  in  the  former  caufe  even  before  he  comes  of  age, 
/- y^  '      ///if^^     Lord  Chancellor, 

,,..r  *^^  /  rpj^g  doubt  with  me  is,  whether  an  infant  can,  before  he  comci 

_>y         jj    y/ of  age,  put  in  a  new  anfw'er,  fo  as  to  rehear  the  caufe  all  over 

f'/J^ct  t\  X  ^^.    ^^"^  hearing,  he  may  with  as  much  reafon  put  in  a  third  an- 

' fwer,  and  make  the  proceedings  endlcfs,  and  by  this  means 

leave  it  in  the  power  of  a  guardian  to  put  in  a  new  anfwer  for  him 
[  488  ]  every  year,  during  his  minority,  and  occajion  infinite  vexation*. 
On  the  fide  of  the  plaintiff  Bennet  they  fct  .up  three  recoveries 
in  1703,  1718,  and  3736,  which,  if  they  take  in  xht  Kenufi 
eftate  claimed  by  the  defendants,  is  a  complete*  bar  to  the  pe- 
tition. 

Some  objcflions  being  made  to  the  validity  of  thefe  recoveries, 
the  caufe  was  ordered  to  (land  over,  that  the  petitioners  may 
have  time  to  look  into  them. 

•JV.  B,  In  the  cafe  of  Rkbmwd  ^  LV  verfus  ^TeyUmr^  1  P.  Wmu  735.  it  wai  heU 
that  an  in^t  aggrieved  by  a  decree  is  not  bound  to  ftay  tiU  he  i&  of  age,  botmtji*- 
ply  asibonas  he  thinks  fit  to  rcverfe  it :  and  may  do  this  either  by  bill  of  review,  ic- 
hearing,  or  original  bill,  alledging  fpecialiy  the  errors  in  the  foimer  decree. 

Cafe  apB.  Baktr  verfus  Hari^  December  iiy  1742. 

The  parties  inte.  rTl  H  E  R  E  was  an  Order  made  juft  before  the  laft  long 
fofthca^ot^!'  A  vacation,  for  the  appointing  a  receiver  of  the  rents  of  an 
snentofare-     cflatc  in  the   ifland  of  Sheppy^  belonging  to  the  late  admiral 

ccivcr,tikcupoA  Hofter. 

them  to  print  it       *^ 

vrith  a  recital  of  the  material  £1^9  in  the  caufe  relevant  to  the  order,  and  difperfe  it  tmong  the  tentftii 

ibme  other  parties  infifted  this  m^s  a  contempt  of  the  court.     Lord  fisrdwickt  heM  it  to  be  no  coate0f(i 

but  faid  at  the  fame  time  he  did  not  approve  of  fuch  a  practice* 

It  being  ncceffary  for  the  Mailer  to  inquire  into  the  circtun* 
fiances  of  the  perfon  propofed  for  a  receiver,  and  likcwifc  of 
his  fureties,  it  was  impofhble  to  complete  it  before  the  long  va* 
cation,  fo  that  the  parties  interefted  in  this  a&ir  were  appre* 
henfivc  that  the  tenants  would  pay  their  rent  <into  an  improper 
hand,  and  therefore,  upon  confultation  with  the  Mafter  W 
they  might  prevent  this  inconvenience,  he  advifed  them  topA* 
the  oriier  with  the  recitals  of  the  mod  material  fa£ls  in  tbe 
caufe,  relevant  to  the  order,  and  to  difperfe  it  among  the  t^* 
nants,  which  was  done  accordingly. 

Some  other  parties  in  the  caufe  apply  now  by  petition  to  A^ 
court,  infilling  that  the  printing  this  order  was  a  contempt  flj* 
this  court,  and  efpecially  the  recital  part  of  ity  which,  as  it  i^ 
fmgle  and  detached  from  the  reft  of  the  caufe,  may  look  in  A^ 
eye  of  the  world  as  a  reflexion  upon  the  pcrfons  taxoffi  ifl 
them  (i). 

"*'  "  .fO  '^^is  pirt  of  tke  cafe  is  not  ciciriy  fitted  ia  the  Regtfter's  booL  B^  ^ 
>.>74^.  fol.^rci.  ^ 
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Lord  Chancet.i.or,  Bakxit. 

1  am  very  far  from  approving  of  the  method  which  has  been        «^*t«  . 

cen  of  printing  this  order,  but  will  always  difcountenancc  fuch 

afticc  whenever  I  meet  with  it. 

As  to  thi^  particular  cafe,  it  is  not  at  all  alike  the  cafe  of  Z///^- 

iforiy  the  printer  of  the  Cl.^ampton  (i),  becaufe  there  he  did  not 

rhatltn  print  the  proceedings  in  the  caufe,  between  the  cxc- 

tor3  of  Major  Roach  and  his  widow,  but*  by  way  of  narrative       [  489  ] 

)k  upon  him  to  abufe  fome  perfons^  who  had  made  affidavits 

the  caufe,  and  likewife  the  executors,  and  therefore  extremely 

fcrcnt  from  ihe  prefept  atfe ;  for  here  does  not  appear  tlie 

ift  intention  of  reflefting  upon  the  perfons  named  in   the 

in  ted  order,  but  done  ^merely  by  the  advice  of  the  Mader,  to 

:vent  the  tenants  from  paying  the  rent  improperly,  and  to  im- 

und  it  in  their  hands,  till  there  {hould  be  a  pcrfon  appointed 

the  Mailer  to  receive  it. 

I  ceuld  wifh  that  the  orders  of  this  court  were  framed  with  As  the  manner 

:  fame  fimplicity  as  orders  made  by  the  courts  of  common  law,  f^**f^»n«orderi 

iLr«  '    CL  \  'iL.      here  ISO*  long 

d  to  be  lure  m  a  great  many  mitanccs  they  might ;  but  m  landing,  Lord 
ne  fpccial  orders,  the  recitals  of  the  principal  fafts  which  in-  Hardwkke  (m 
ced  the  court  to  make  thefe  orders,   are  ncceflarily  inferted,  ak«  th!  wurfe 
i  as  the  drawing  orders  in  Chancery  have  been  for  a  long  of  them,  but 
\t  pradilfed  in  this  manner,  1  will  not  Hake  upon  me  to  alter  w«fl»5d« hey  were 

/.       r  .1-  framed  mxh  the 

'  courfe  of  them.  f^,  fimplicity 

as  orders  made  by  the  courts  of  common  law* 

As  to  the  complaint  itfclf  in  the  prefent  cafe,  I  am  of  opinion 
an  the  particular  circumftanccs,  and  plain  intention  of  doing 
that  though  it  is  not  a  practice  I  approve  of,  yet  it  was  inno- 
uly  done,  and  confequcutly  was  no  contempt  of  this  court ; 
i  as  to  this  part  of  the  petition,  his  Lordfhip  ordered  the  fame 
be  difmifled. 

( 1 )  S.  C.  ante  469. 


Davy  vtxi\x%  Biirbcr^  January  i^yi^^l.  Cafe   299. 

I  R  George  Carey  and  Mr.  IVilliam  Carey  had  fevcral  cftates  Where  a  pure  hi- 
'  in  the  Weft  oi  Englaud^  which  were  very  much  incumbered-,  ^'^]^J\"*'h^j^^"* 

the  death  of  Sir  Gecrgey  his  eftate  defcendcd  to  IVilliam  :  jng  in  of  Uvcs, 
Diam  died,  and  Mr.  Barber  married  his  heir  at  law,  wlio  by  ^c  couit  via 
t  means  became  intitled  to  both  tlicfc  eftatcs,  and  had  like-  t'^^^^J^.^'^l^ 
b  a  confiderable  mortgage  upon  them  which  was  prior  to  any  proper  to  be  p..ia 

Ae  incumbranoes.  acJliTc^^f** 

^n  1727,  three  bills  were  brought  by  Mr.  Davy  and  others,  **'*^' ^'^ 

0  were  creditors  of  Sir  G«/*^r  and  of  IViiUaw^  againft  Barber ^     ^^  '%-. 

3rder  to  have  a  fatisfadion  out  of  thcfe  cftates-  <^^'*''^^/!.'*^'-' 

[Jnder  a  decree  for  fale  of  thefe  cftates,  Mr.  P/jiIIipsh\d  dotol.  -   ^  ' ^lll ^l7^' 

1  in  1730  was  confirmed  the  beft  purchafer  at  that  fum.  .  J  ^  cf .'/:  ^ 

\\)  Vide  Ex  pOiU  Mannings  2  P.  PV.  410.    £UMnt  v.  BUwtt^  poft.  3  vol.  656. 

Gg4  Mr. 
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Davt  ▼.  Mr,  Phillips  was  dcfirous  of  being  let  into  poiTei&oninpur- 

Baibki.      fuance  of  his  purchafe,  but  Mr.  Barber  has  continued  inpof- 

^  ^j  ^^  feffion  to  this  time  as  mortgagee,  and  it  was  but  lately  that  hit 

'J^^  ^^  mortgage  was  fatisfied. 

^u.  V/^^»^»^^< '  ^i     By  rcafon  of  this  delay  feveral  lifehold  eftates  arc  dropped  b, 

and  by  that  means  the- eftates  which  Mr.  Phillips  bought  arc  now 

worth  aooo/.  more  than  they  were  at  the  time  he  was  confirmed 
the  bcft  purchafer. 
r  490  ]  ^i**  Phillips  petitions  to  be  let  into  poflelliony  and  Mr.  Bmkr 

and  the  creditors  pray  that  the  bidding  may  be  opened. 

Mr.  Phillips  and  Mr.  Barber  came  to  an  agreement  in  court, 
that  Mr.  Phillips  fhould  pay  Mr.  Barber  1300/.  more  than  die 
purchafe  money,  and  in  confideration  thereof  Mr.  Phillips  Ibotild 
be  let  into  pofleflion. 
Lord  Chancellor  (i), 

I  am  opinion  that  the  proper  dire£lion  will  be,  that  die 
1 300  /.  be  added  to  the  fum  of  8 126  /.  which  Mr.  Phillips  in  die 
name  of  Mr.  Hamlyn  had  before  bid  for  the  eftates  in  qucflioa,  \ 
and  that  Mr.  Barber\  mortgage  be  paid  in  the-  firft  place,  and 
thereupon  he  muft  aflign  his  mortgage  to  trufteesy  to  be  approied  ' 
of  by  the  Mafter,  in  truft  to  attend  the  inlKritance  purcha(ed  bf ', 
Mr.  Hamlyn  ;  that  fuch  deeds  as  relate  to  other  eftates  as  veil 
as  the  purchafed  eftates  ought  to  be  lodged  in  the  hands  of  die 
Mafter  for  the  benefit  of  all  parties,  fubjeci  to  further  order,  and 
Mr.  Hamlyn  to  be  at  liberty  to  take  copies  of  t)iep,  and  the  «• 
fidue  of  the  money  to  be  placed  out  in  the  bank,  to  the  aedit. 
of  the  accountant  geneial,  and  thereupon  Mr.  Hamlyn  to  be  let 
into  poflTeflion, 
The  dropping  m       In  the  Weft  of  England  eftates  are  conftantly  let  out  upon 
la  th7wcft^f  ^*  ^'^^^»  ^"^  ^^^^  conventionary  rents  rcferved,  but  the  chief  pro- ; 
Mng/MnJ,  ii  con-  fits  arife  from  tlic  dropping  in  of  lives,  which  is  not  confideredif 
4dexcduo:a«ac-  accidental,  but  as  part  of  the  annual  profits  of  the  eftate. 
tww^aiiafiti?        From   1730,  when  the  report  was  abfolutely  confirmed,  nci- , 
ther  Mr.  Hamlyn  nor  Mr.  Phillips  have  been  let  into  poffeffion,  1 
but  have  been  obftrufted  by  Mr.  Barber^  who  feems  to  have  hi 
fome  grounds   for  it   on  account  of  a  large  mortgage  on  thefe 
eftates  prior  to  any  body,  and  it  was  but  reafonable  that  he  ftiooid 
be  fatisfied  ;  however,  the  eftate  is  worth  a  great  deal  more  by Ae 
dropping  in  of  lives  than  it  was  at  the  time  the  Mafter's  repdit 
was  confirmed.  '  I 

The  queftion  then  is,  who  is  to  have  this  advantage^  or  vlM  ' 
recompence  is  to  be  made  for  it  ? 

(1)  "His  Lordffitp  by  e^nfent  rf the  J.  1742.  fol.  147.     It  fcems,  thatUd- 

*'  pettti9ners  Barber  and  Hamlyn,  both  pre-  diogs  may  be  opened  on  fpeciml  dmth  ' 

**Jhjt  in  court,  doth  order,  that  the  fum  fiances  after  the  Mailer's  report  is  coS*  ' 

^*  of  1 300  /.  be  added  to  the  faid  fam  of  firmed  abfolutely.   Vide  Watfim  v.  HAfJ^  ! 

^'  8126  /.  being  the  purchafe  money,  at  4/  Bro^  Cba,  Ref,  172.  and  thecafei  thert  < 

*'  which    thillips  and  Hamlym  were  re*  cited*  "    1 

«•  ported  beil  purchaferit**    Ref.  Lit* 
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Now  as  to  that,  when  purchafes  of  this  nature  are  made  un-      I>avt  ▼• 
r  private   contracts  between   particular  pcrfons,  there  is  no      Ba*»«»* 
cat  difficulty  in  the  matter,  for  then  a  time  is  generally  fixed  ^^  ^«  purchaffi' 
r  payment  of  the  purchafe  money,  and  if  the  purchafcr  *  docs  ^ncVaadocsTot 
)t  pay  the  money,  then  he  will  be  chargeable  with  intcreft ;  and  pay  thep^rchaft 
;hc  mud  bear  any  lofs   which  happens  in  the   cftatc(i),  fo  'l*'^"*'/ "l^,*^ 
cewifc  will   he  be  intitlcd  to  any  profits  which  arife  from   it ;  wTu/charge- 
:fides  it  is  in  the  breaft  of  the  court  whether  they  will  decree  able  with  inw- 
:hc  contrafl:  to  be  fpecifically  carried  into  execution,  when  any  "^5 /»«*»« 

,;  •  '^  .-    V  •!  r    ».  I   njuft  bear  any 

ctraordmary  advantage  anies  by  an  accident  of  this  nature :  and  lofa,  fo  likcwifo 
I  other  kinds  of  cafes  the  court  has  confide  red  biddings  a  good  w»ii  J»c  be  inti- 
tal  under  their  difcretion,  fo  that  if  tliey  think  proper  they  may  ^if^^U!^' 
avc  the  party  to  his  remedy  at  law.  ^om  the  cftate. 

But  the  prefent  cafe  is  of  a  different  nature,  being  a  bidding  r  *49x   1 
ider  a  decree  of  this  court,  and  upon  which  this  court  muft 
3all)r  make  a  determination. 

The  purchafcr  here  has  plainly  a  confiderable  advantage  by 
c  dropping  in  6f  lives,  and  had  it  not  been  for  the  agreement 
)w  made  between  Mr.  Barter  and  Mr.  Hamlyn^  I  (hould  have 
dined  to  MxtSt  an  inquiry  what  intcreft  was  prope-r  to  be  paid 
the  purchafcr  ;  for  if  the  court  was  not  td  give  fuch  dircdion, 
ere  would  be  a  manifeft  injuftice. 

But  in  confideration  of  Mr.  Hamlyn^s  agreeing  in  court  to  pay 
go/,  more,  I  do  think  he  is  intitled  to  the  advantage  ariling 
}m  the  dropping  in  of  lives. 

(0  fFbiUy.  Niiiiy  I  P.  If'ms.  6i. 


inh  verfus  Robins  and  Cope ;  and  by  a  Crofs  Bill  Robins  verfus    Cafe  3oo« 
SpinkSf  Trent  and  otters,  January  I'jy  1742. 

rH  E  original  bill  was  brought   by  the  plaintiff  as  a  reG-  s,  by  a  codicil 
duary  legatee  of  the  late  Mr.  Spinks  to  have  it  placed  out  without  any  datt 
his  benefit  by  the  defendants  the  executors  of  the  will,  and  ^l^^\cctto  Mary 
s  merely  of  courfc;  but  the  material  queftion  arofe  on  the  crofs  and  Sa-ab  Ro- 
I,  and  upon  this  cafe.  ^('"'^'l^  '^*;>^^. 

*  die  bvtcre  their 

legacies  arc  paid, 
whole  to  the  farvivar ;  each  of  the  legacies  directed  to  remarn  in  the  ezecutor*s  hands  till  Irgaiect 
in  SI.  ^.  afterwards  encerv.into  two  bondsj  one  to  Maryy  and  another  to  Sarah,  reciting  he  wa« 
loas  to  provide  for  their  maintenance  ,  each  of  the  bonds  were  in  the  penalty  of  4000/.  for  fecurin^ 
»  /.  provided  they  marryin  his  life-time  with  his  confent,  or  in  cafe  they  furvive  him.  As  the  prin- 
d  fums  given  by  die  bonds  are  upon  two  contingencies^  they  ought  not  to  he  coniidcrtd  as  a  fati^fa^aa 
he  legacies  under  the  cudicil   (i),  ^-^ 

Mr.  Spinks   the   teftator  by  a  codicil  without   any  date  gives     y'*'^     y    /W. 
00/.  a-piece  to  the    plaintiffs  Mary   and  Sarcih  Robins    (the^^^^f^''*''''tl^^ 
ttghters  of  Mrs.  Robins  a  widow,  with  whom  he  lived  for  fe-^^^^^^**  t>^X^ 
ral  years  till   the   time   of  his  death),  and  if  cither  of  them 
Hild  die  before  their   legacies  were  paid,   then  he  gave  the 

(1)  At  to  the  doflrinc  of  Sati^a^ion^  See  Bellnjis  v.  Uihwatt,  ante  x  voL4iS« 

•  2  whole 
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Srifixs  nu      whple  to  the  furvivor,  and  dircSed  that  each  of  the  faid  two  Ic- 
/   V      «^«-       gacics  fliould  remain  in  the  hands  of  his  executors^  till  they  at- 
^/^^^  ^  -/^^*       taincd  the  age  of  2 1 . 

.0.  He  afterwards  enters  into  two  bonds^  one   to  Marj^xA  the 

/\^^0^^^^^  other  to  Sarah  Robins^  reciting  that  for  divers  good  caufcsand 
''  y  /y"  /  YP  confiderations  he  is  dtfirous  to  make  a  provifion  for  and  towards 
r  /i*  ^  ^ '  ^/  ^    their  maintenance. 

[  49^  J  Kach  of  the  bonds  were  in  the  penalty  of  4000/.  for  fccuring 

2coc/.  a-picce  to  tiiem,  provided  they  Ihould  marry  in  his  life- 
time, with  his  confcnt,  or  in  cafe  they  fliould  furvive  him. 

^Ir.    Attorney  General,  counfel  for  the  defendants,  in  the 
crofii  caufe  infillecl,  that  the  bonds  arc  to  be  confidered  as  given 
in  fctlsfaclion  of  the  legacies  under  the  coilicil. 
Alegicytot  And  for  tliis   purpofe,  cited  Topper  vtxixxs  Ckalcroft^  i\  Ftk 

d.«u-.«u .  ufKicr  1739,  before  Lord  Hnrdwichfj  where  it  was  held,  that  a  legacy  to 
t^hrr^hcij  w  ^  daughter,  under  the  will  of  her  father,  was  fatisfied  by  his 
be  fit'^iicd  by  giving  her  a  mnrriagc  portion  aftervi'ards :  he  cited  likewife 
hi.  giving  her  a  Hartop  verfus  Whitmorfy  1  P.  IVms.  68 1,  and  Jeukhu  verfw 
l^:^:ri!^:  PoivdU  2  Vcm.  us.  IVebb  and  Webb.  Ventr.^^-]. 

Mr.  Cf?utej  for  the  plaint! fis  the  Robins* Sy  cited  Atiinfon  ytiim 
JVi'bby  2  Vern.  478.  and  infilled  that  the  words  for  and  towards 
the  maintenance  in  the  bond,  ^a;  vi  termini  imply,  that  it  is  not 
the  whole  he  intended  to  give  tlicm,  and  therefore  the  1000/. 
under  the  codicil  may  be  confidercd  as  an  additional  portion. 
Lord  C::anceli.or, 

The  general  rule  which  has  been  laid  down  in  tlie  cafes  if| 
where  the  portion  has  been  aftually  paid  (2). 

But  I  do  not  remember  any  cafe  that  comes  up  to  the  prcfcnti 
where  the  principal  fum  is  given  upon  two  contingencies,  one 
of  marrying  with  confent  in  his  life-time,  and  the  other  in 
cafe  they  fliould  furvive  him,  fo  that  it  might  never  take  cfleft 
for  they  might  marry  without  his  confent,  or  die  before  twenty- 
one. 

The  cafes  that  have  been  cited  to  me  have  been  of  portions 
from  parents  to  children  :  there  the  prcfumpiion  is,  that  the  {»• 
rent  is  paying  the  debt  of  nature. 

I  will  not  fay,  but  there  may  have  been  cafes  alfo  bctwccB 
collateral  relations,  as  between  uncle  and  niece,  (landing  ifl 
loco  parentis  {i) :  but  I  do  not  remember  in  any  cafe  between 
ftrangers,  where  a  man  firft  gives  a  legacy  by  will,  and  after- 
ward in  his  life-time,  a  different  fum  to  tlie  fame  perfon  by  bond, 
that  the  one  has  been  held  to  be  in  fatisfaftion  of  the  odier ;  f* 
to  extinguifli  a  legacy  by  fuch  a  conflrudlion,  would  be  a  very  ex- 
traordinary ftrctch  of  this  court. 

The  words  by  which  the  legacies  are  given  in  this  will  are  not 
at  all  in  the  terms  of  a  portion^  neitlier  is  the  word  portion  fo  mad) 
as  mentioned. 

(0    Sec   Bella/is    V.    Uiljwatt,    ante  ^^wf//,  poft.  3  vol.  96. 
I  vol.  426.  note.  (3)    Sbudrtll  v.    JekjU^     pofl,  J'^* 

(2)   Chnpmnn    v.  Salt,    2   P'^ern,    646.  F<yu;iil  V.  Chavir,  2  Br:  Cba.  Rep.  S^ 
HaU  V.  uiQdH^  2  Cba.  Ref.  35.    Clark  v. 
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WTiat  weighs  with  me  very  ftrongly  is,  that  the  money  given     Spikki  t. 

the  bond,  is  upon  a  contingency,  and  therf.fore  abfolutely 

::ertain,  whether  one  {hilling  of  the  principal  fum  will  become 

t  or  not. 

Mow,  in  the  conftruAion  upon  double  portions,  it  has  always 

m  of  weight,  that  they  were  both  certain. 

Formerly,  die  circumftance  of  time  when  the  portion  was  to  be 

id  had  fome  weight  in  determinations,  bat,  latterly,  it  has  been 

1  out  of  the  cafe  ( i ). 

Here,  it  would  be  extremely  unjuft ;  for  if  either  of  thefe 

ndewomen  had  married  in  the  life  time  of  Mr.  Spinhs^  without 

nfent,  it  would  have  been  a  forfeiture  of  the  bond. 

Mr.  Attorney  General  fays,  that  it  was  contingent,  but  when 

:  event  takes  place,  it  is  certain.       ' 

Now,  a  cafe  may  be  put,  which  will  clear  the  prefent'cafe 

)m  Mr.  Attorney's  objedlion. 

For,  fuppofe  a  man  gives  a  legacy  to  another,  to  whom  he  is  A  legacy  left  to 

icbted,  this  is  a  fatisfadion,  if  it  is  equal,  or  exceeds  the  debt:  f;*?!^-^**?.!*" 

,,  ..  ,•,,  ,  tiitaCtion,  II  It 

t  where  a  legacy  is  given  upon  a  contingency,  it  has  never  been  is  equal,  or  ex- 
ildtobea  fatisfa£lion;  for  in  thefe  cafes,  it  muft  be  fo  at  the  cecdsthedd»tj 
ne,  and  not  uncertain  whether  the  legacy  will  take  effefl  or  ^^'p^n, 

)•  cjntingeacy. 

This  cafe  is  within  the  fame  reafoning,  and  ought  to  be  dc- 
rmined  accordingly. 

Lord  Hardwlcke  declared,  therefore,  that  the  2000/.  and . 
tereft  at  the  rate  of  4  p^v  cent,  due  upon  the  bond  entered 
to  by  the  tcftator  to  Mary^  Rshinsy  now  married  to  Robert  Trent; 
id  alfo  the  legacy  of  1000/.  given  by  the  codicil  of  Mr.  Sp/nkr 
Mary  Robifis^  with  the  intereft  thereof,  are  fubjeft  to  tlic 
lifts  in  the  articles  entered  into  by  Mary  Robms.  widi  Robert 
rentf  and  decreed  that  the  articles  be  performed  \  and  that 
hat  (hall  be  found  due  for  the  intereft  of  the  two  fums  of  icoo/. 
id  2DOo/.  before  the  marriage^  be  paid  to  Robert  Trenty  the 
ilhand ;  and  what  fhall  be  foQnd  due  for  the  arrears  and  grow- 
g  payments  of  the  intereft  of  the  1000  /.  from  the  time  of  the 
aniage,  toibe  paid  to  Mary^  the  wife,  for  her  feparate  ufe,  ac- 
rding  to  the  articles  ;  and  ihat  what  (hall  be  found  due  for  the 
rears  and  growing  payments  of  the  intereft  of  the  2000/.  from 
c  time  of  the  mai'riage  until  a  fcttlement  fhall  be  made,  be  alfo 
id  to  Mary^  for  her  feparate  ufe  (2). 

(0  7#*   V-   .7*^«»     2    rern.    255.      H^arren,  1  Bro.Cba.Rep,  310. 
'•mas  V.  Keymifii^  2  yem.  349.     Cla*'k  (2)   Rt^,  Lib,  B.  1742,  foL  I99. 

Sr^vel,  poft.  3  vol.  98.      irarrcn   v. 
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Cafe  301.  jlL/iir  vcrfus  Lea,  February  ^,   1 74 2*  Rehearlngs, 

THIS  (^afc  came  before  the  Chancellor  upon  an  appeal  from 
tlic  Rdls. 
'^^dfaTc*^*  ^  mortgage  was  made  of  an  cftate  by  the  plaintifPs  grand- 
ir89.mortg3jca  fuhcr,  Tkowas  AUllor^  in  1689,  to  John  and  James  Whiteheai^ 
thceftatein  tlic  ll^hltehends  Tiix.tx'w^jds^  on  the  ^moijune,  1 689,  mortgaged 
TbuTea^X^^  the  fame  cltatc  to  Cartwright  and  John  Hiytuood^  and  their 
afcerwarJkmoit-  heirs,  for  fccurirsg  200/.  to  which  Thomas  and  hit  {onJJm 
gagcdittoC/rf-  ]\icllor  wcrc  parties;  a^id  Car/itr/]^/'/ and  jH>j'«W,  in  order  to 
Sfa^lhtfr  f^''* "^c  to  themftlves  the  intcrcil,  made  a  leafe  10  the  plaintir$ 
heirs,  for 2CC /.  f.ithcr,  Jrhi  ;lA//6r,  dutcJ  the  iithof  7'"'^j  1689,  and  to  his 
who,  to  fecurc  affi^ns,  for  s  cco  ycars,  at  the  rent  of  twelve  pounds  a  year,  far 
IcafcToiecrtitc  the  three  firil  years,  and  ten  pounds  a  year  for  the  remainder 
tothepUintift'f  of  the  term;  and  if  in  the  fpacc  of  three  years,  the  20o/.  wai 
iw^'^'ai^d?* his  P^^*^»  ^"^  *^  intcreft,  tlien  the  premiflca  were  to  be  rc-con- 

«i}igns9  tor  5000  veycd. 
yetfS)  at  11/.  a 

year  rent  for  the  three  firft  year^,  and  10/.  a  yrar  rent  for  the  remainder  of  tlie  term;  and  if  atdtftt 
ycars  endy  the  2co/.  wm  paid,  arui  incercfl,  then  tlie  premifles  were  to  be  reconveyeds  Reccifti|mii 
Ibmetimes  for  interelti  and*  ioinctimes  tor  a  rent  charge*  the  lail  in  1730*  the  20/.  lent  wischintjT' 
xnoney,  dircdlrd  to  be  laid  ou:  in  the  purchafc  0/  lands  in  fccy  and  the  rcAts  to  be  applied  far  dockifl| 
^4  needy  houfeic«:eper8.  In  1738,  the  phiinti.Tgavc  notiae  he  would  ^ay  in  the  jsoney*  bntthc  de- 
fendant refuted  eo  uke  it,  and  infifted  it  wa^  an  abfoluce  parchafe,  tfir^f^inrrM^i^  ri(«  Mate  of  ikc  . 
Kollt  \  and  on  appeal^  Lord  ilardvfkkef  tdn^  cf  tbt  fmt  c/fSMfi,  sgirmtd  tht  decrti. 

^^c'<'^.*'^  f^^^\  Receipts  have  been  given  Cncc,  fomctimcs  for  intcrcft,  and 
^Jy^V^ '  ^'^^^fometimes  for  a  rent-charge ;  the  laft  receipt  was  in  1730. 

* The  200  /.  lent,  was  money  left  under  one  Sutton*s  will  la 

v^^/^^  r  '-    '  *^"^T687,  and  direfted  to  be  laid  out  in  the  purchafe  of  lands  in 
9  .  r-  V-r^-  -^*<:r     fee  in   Lamnjhire^  or  Chejhire^  and  the  rents  of  it,  when  pur- 
fj^^f  chafed,  to  be  applied  towards  cloathing  24  aged  and  needy  houie* 

/'''  keepers. 

^yy      ^^  The  phintifi',  the  2Gth  of  January,  *738,  gave  notice  thatic 

t   '^^j'y  would  ^ay  in  the  money,  but  the  defendant,  a  new  truftee  of  the 

^x.  .^  ^^  ^^yy^-  charity,  relufed  to  take  it,  and  infilled  upon  it  as  an  abfolute  pat- 
'^^'^^'  X  chafe  :  and  was  fo  decreed  by  tlic  Mafler  0/  the  Rolls,  WiUim^ 
'    jO^^^-''^'       Foricfcue,Y.ii\\x\XQ. 

/<^  "V  The  cilate,  at  the   time  of  the  mortgage,  was  worth  500  i 

— i-^^^  only,  but  would  fell  now  for  900/. 

A^tit  i-.^.i^c^Y        Lord  Chancellor, 

fAU^.  /^22    -^  'fo  be  fuic,  the  rules  of  this  court  relating  to  mortgages  ought 

^::^V-'  "  .  />^-''^'^'to  be  adhered  to,  that  borrowers  of  money  may  not  be  op- 
r;^...'.    :r^      prcffed. 

, ,  1    [  495  ]         There  arc  two  general  queftions  in  the  prefent  cafe. 
'^';  "  '  //Vy?,  As  to  the  coiitraft,  Whether  it  is  a  tranfaftion  that  is  in 

its  nature  a  mortage,  or  a  defeafiblc  purchafe,  and  fubje£t  to  a 
repurchafe  ? 

Secondly^  If  originally  Intended  as  a  mortgage,  Whether  IcngA 
of  time  will  not  be  a  bar  to  redeeming  ? 

As  to  ihcjirjl.  There  is  a  difference  between  fuch  an  agrc^ 
ment  as  this,  which  relates  to  a  rent-charge  ifliiing  out  of  la*'» 
and  an  agreement  which  relates  to  the  land  it  (df. 


In  the  Time  of  Lord  Chancellor  Hardwicke.  Ar>^ 

So  likewife  the  cafe  of  creating  a  rent-charge  out  of  lands,  and    M-lx  or  v. 
ortgaging  a  rent-charge,  is  of  different  confiderations.  ^^■•* 

Where  a  man  takes  a  mortgage,  it  is  not  barely  adequate  to 
e  payment  of  the  intcreft,  or  even  to  a  perpetual  payment  of 
ic  intcreft,  but  generally  die  eftatc  is  double  the  value  of  the 
incipal  money  lent. 

If,  indeed,   any   fetters  had  been  laid  upon  redeeming  the 
ortgaged  eftate,    by  feme  original  agreement,  either   in  the  ^^««  amort- 
xntgage  deed,  or  9>  feparate  deed,  it  would  not  avail,  where  it  is  fnin?,  cUhcrTn' 
)ne  with  a  defign  to  wreft  the  eftate  fraudulently  out  of  the  the  xnortgage 
mdsofthcmortgagor.    .  ^'o^^.^irfe^; 

the  redemption,  with  a  fraadiilenC  defign  to  get  the  eftate,  it  will  not  avaiL 

But  where  is  the  fraud,  or  the  inconvenience,  in  the  prefent 
ife?  The  land  itfelf  is  not  parted  with,  but  it  is  merely  felling 
rent-charge,  ftridly  adequate  to  the  coniideration  given,  the 
Qi^.  and  inftead  of  having  a  chance  for  the  whole  eftate,  the 
ukx  of  the  money  is  contented  to  buy  the  intcreft  ibr  ever,  by 

7  of  rent-charge, 
have  faid  thus  much  in  general  j  and  now  I  come  to  the  par- 
Cttlar  circumftances  in  this  cafe. 

From  the  agreement,  and  from  the  articles  themfelves  in  1689, 
appears  plainly  to  be  the  intention  of  the  parties,  tliat  after  the 
id  of  the  three  years  the  intcreft  fhould  be  changed  into  a  rent* 
^gc,  and  be  irredeemable. 

The  objcftion  is,  that  the  court  will  not  permit  a  claufe  in  tlie 
ape  deed,  or  in  another,  which  (hall  fetter  the  redemption;  and 
^  obfervation  is  very  rightj  when  applied  to  the  cafe  of  ^  com- 
on  mortgage* 

But  what  has  been  faid  by  tlie  defendant's  counfcl,  with  f  496  ] 
gard  to  the  charity,  is  very  material,  (not  that  I  will  lay 
>wn  a  general  rule,  with  regard  to  all  charity  money  lent  on 
Qirtgage,}  for  here  a  fum  of  200/.  is  left  by  one  SuUon,  which 
not  to  be  laid  out  at  intcreft,  but  to  be  invcfted  in  land  in 
B-fimple,  fo  tliat  the  truftees  of  this  charity,  being  under 
I  inability  of  treating  in  the  common  way,  have  put  it  in 
is  method,  and  it  is  the  will  itfelf  that  has  laid  a  foundation  for 
mfafiing  it  in  this  manner,and  has  delivered  the  defendants  fronji 
e  fuggeftion  of  oppreilion  and  impofition. 

It  is  material,  in  the  prefent  cafe,  that  here  is  nO'  covenant  in  facommoB 
c  deed,  for  the  repayment  of  the  mortgage  money,  which  fliews  J^*Jf*i*cw^- 
phin  intention  of  purchafiug  a  rent-charge.  nant  for  repay. 

incnt  of  the 
mortgage  money  2s  no  bar  to  a  redcMptioa. 

In  general,  indeed,  this  is  no  rule  againft  redemptions  in 
imion  and  ordinary  cafes,  though  there  is  no  fuch  covenant 
)i  but  here  it  is  explanatory  of  tlic  whole  fcheme,  and  inten- 
Q  of  the  parties. 


(l)  KiMg  T.  Ki^gy  3  P.  f^.  360.  antt     3  vol.  280.  Cotara.  Pre.  Cham.  ^t$. 
$.  note.    Lanifli/  v.  H^/^r,  pod. 
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IdELLxi  V.        The  agreement  is  to  take  a  rent  charge,  at  the  rate  only  of  y 
***        percent,  which  wa«  extremely  fair,  conGdering  ihc  intcrcftof 
money  kept  up  long  after  at  6  per  cent.   , 

Flayer  and  Lavitigton  i  P.  JVtns,  268%  is  the  only  cafe  that  comes 
near  the  prefent.     Bonham  verfus  Newcamb^  2  Fent,  364.  went  j 
upon  a  different  reafon^  and  is  an  exception  out  of  dbe  general  1 
rule*.  I 

I  do  not  (ingly  found  my  opinion  upon  the  nature  of  the  c(m« 

tra£t  in  the  principal  cafe,  but  on  the  great  length  of  time^  for 

this  bill  is  brought  at  the  diftance  of  48  years. 

Whcrt  amort-       And  though  it  is  very   true,  that  the  court  will  not  fufieri 

fagee  has  been    common  and  plain  mortage  to  be  redeemed,  where  the  mort- 

la  percepoon  of  11^.  -  e    t  *  r      r 

the  rents  and  g^gcc  has  been  m  perception  of  the  rents  and  profits  for  a  cod* 
profit*  for  a  con-  fulerable  time  (i),  becaufe  it  would  be  making  the  mortgagees 
the  court  wUi'  bailiff  (a)to  the  mortgagor,  and  fubje£l  to  an  account ^  yct,m 
not  decree  a  re-  this  cafe  of  a  rcnt-chargc,  tliere  would  be  no  fuch  inconTenkncCi 
^"fd  b*'  **  k    ^^^  ^^  perfon  might  eafily  account. 

ing^him  a  Suiff  *B^'  confider  liow  much  the  value  of  money  is  altered  fioce 
to  the  mortgagor.  1689,  and  likcwifc  the  value  of  the  rent-charge. 
£  *497  J  For  if  the  purchafer  was  to  reconvey  his  rent-charge  now  in 
174a,  he  could  not  ponibly  purchafe  another  with  the  200/.  At 
would  produce  more  than  7/.  a  year ;  therefore  if  the  perfiin  vho 
had  a  right  to  redeem  had  come  fooneri  fomething  more  mi^ 
have  been  fnid. 

There  is  flill  another  reafon,  that  it  would  make  property 
precarious ;  for  if  after  the  4hree  years  it  became  an  abfohte 
cftate,  then  it  is  a  freehold,  and  would  be  conveyed  as  fuch  (3)} 
if  confidered  ;is  a  redeemable  intereil,  then  it  is  only  perforal 
cftate  (4),  this  would  create  great  confufion,  and  render  it  Tcrj 
difficult  for  perfons  either  todifpofe  of  their  property,  or  tofettk 
what  kind  of  conveyance  is  proper. 

Therefore,  this  bill  has  been  properly  difmiffedat  the  RoBs^M 
fo  much  upon  general  r^les,  as  upon  tlie  particular  circumftaaott 
of  the  cafe,  and  upon  the  likcnefs  there  is  between  this  and  Ac 
cafe  of  FUyer  verfus  Lavifigtott, 

His  Ijordfliip  affirmed  tlie  decree,  but  gave  no  cods  on  eiditf 
Cde(s). 

*  One  for  Sco  /.  confide  ration »  grants  a  rent-charge  0^4$  /.  a  year,  in  fee,«pMC0' 
di^ion,  that  it  tht- grantor,  during  his  lite,  Ihal!  give  notice,  and  pay  in  the  8oo/-bf  *>« 
,  f^ulmcuti,  'vizi.  ico/.  at  ihc  end  of  every  fix  moncKi,  and  diall  do  this  during hiia«* 
life-time,  ihea  the  grant  to  be  void  j  the  naortgnge  was  made  about  fixty  yeanlnc^k 
when  the  lcg.il  inteicfl  of  money  v,*as  8  ptr  ctnC:  Lord  Chancllor  Cnoptr'tm^ 
opinion,  tiie  reiit-ch.irgc  was  1  ot  redeemable,  ^nd  decreed  the  bUl  for  a  rtdOPfdil 
ihould  be  difmilfed.     t'kyir  verfus  LavittgUtt,  i  P.  H'ms,  zbZ, 

(0  ^gS^^  V.  Pickerll,  poft.  225.  (5)  As  the  bill  wtt  difinifled  itAt 

(2)  FUeante%ti.  Rolls  (Reg.  Lig,  B,   1741.  fol.  «l5.)i 

:  (3)  ride  I  /'>/".  403>  404.  and  that  decree  affirmed  upon  the .l^ 

(^)  Vide   Hai\  60.   Litt.     208.  b«      hearing,  the  (late  of  the  cafe  doetaiC 

note   1.  appear  in  Reg,  Lik.  1742.  foL  167* 
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4tt7rnej  General  vcrfus  Sawiell,  February  8,  1742,  Cafe  302. 

■I  E  queftion  was,  Whether  copyhold  lands  furrend«red  by  Sirj.  T.  dcvlfti 
Sir  Join  lajb,  to  the  ufe  of  his  will,  and  devifed  by  him  5<^py^oH*^°<i* 
ity,  would  pafs,  as  the  teftator  had  not  figned  the  laft  flieet,  J,"  ha^bJfort*' 
IS  there  any  witnefs  to  it.  .  furrendcrcd to 

the  ute  of  his  will 
nfiftcd  of  eleven  (heets,  the  two  firftof  which  lie  figned,  and  died  b'ef:>re  he  (igned  the  reft,  nor 
re  any  witnetTes*  Lord  Hardwlcke  btld  It  to  ift  a  g^tod  appointnunt  tf  the  copyhold  ^ttfor  tbt 
indertheftat.of^l   Elix.  (l).  ^  ^ 

rrlvencr  had  orders  to  ingrofs  it,  but  the  teftator  being  In       y'.  ^/fi^/z^  .  e/Z; 

;/,  the  rough    draft,   coiififting  of    eleven   ftieets,    was  ^ 

It  to  him,  and  he  figned  only  the  two  firlt,  but  died  before 
Id  fign  the  reft. 

'as  proved  in  the  caufe,  that  the  teftator  afkcd,  before  he 
the  will,  whether  it  was  according  t6  his  dircclions,  and 
ivcner  allured  him  it  was. 

upport  of  the  will,  was  cited  Wagjlaffycxixxs  IVagJlaff^ 
Vms.  258. 

e  Chancellor,  though  the  will  was  not  figned  in  the  laft     [  498  ] 
and  without  witnefles,  held  it  to  be  a  goo^  appointm$:nt 
copyliold  eftate  for  the  charity,  according  10  the  ftatute  of 
12.  c.  /^,  of  Charitable  Ufes. 

i)  Tfi^ai'Iv.PagCp^nte^j,    JftK'ney  General y.  Aniiriivs^   i  ^^.  22j. 

Dr.  Trebec  \txi\x%  Kt'lth^  February  12,  1742.  C^fe  203. 

'R.  Keith^  minifter  of  MasfoW  clnpel,  which  was  a  chapel  Lord  Hardv.Uke 
.  of  eafe  to  Saint  George\  parifli,  Hatiover- Square y  of  which  ^JJ^''*^"''*'^  *^^ 
lintiff  is  the  reftor,  being  cited  into  the  bifiiop  of  Lomhns  Lpon  a^moOor'a 
for  officiating  as  a  clergyman  of  the  church  of  Ettgland^  quafh  thewritof 
It  being  licenfed  by  the  bifliop,  and  having  been  ^^"oun- ^^"j^'^j^^^'J J^^^ 
scommunicate  forty   days,  for  contumacy  and  contempt  rufiicient  to 
:  ccclefiartical   laws  i    upon   the    bifliop*s  certificate   into  wiurmt the  court 
ery  of  this   fad,  the  writ  of  ftgwficavH  ifl'ued ;  and  at  a  ^^^^^^^J^^^^^^^ 
X  feal  it  was  moved  to  quafli  the  writ,  upon  the  following  fm^o  (1). 

ft.   That  the  particular  caule  of  the  excommunication  is  not  /     ^>^  ^  a 

th.  ^/^-'V^^^ 

mdly^  No  particulars  are  mentioned  in  what  manner  Keith  ^^^ 

ted,  or  performed  divine  fervice.  "^ 

frJTy,  That  it  is  not  faid,  that  he  has  performed  divine  {zx't/^y^j^i'^^  r .  y^ 
nee  the  monitioa.  ^     .y   ^  y^^ 

trtbly^  It  is  not  faid,  that  at  the  time  of  the  cxcommunica-  SI  -   — 

!ie  oificiated  within  the  dioccfe  of  London. 


(l)  Vidt  Ex  parte  Little,  poft.  3  vol.  479. 


Fiftify, 
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TREB»e  r.  Fifthly^  It  is  not  faid,  by  what  pcrfon,  or  in  what  manner,  the 
excommunication  was  pronounced. 

Sixthly,  That  it  does  not  appear  when  dieexcommanicatlon  wai 
pronounced. 

Lajl  exception  was.  That  Mr.  Ketlh  is  within  the  tolcratioa 
aft. 

The  defendant  having  obtained  an  order  njfif  the  plalntiflTi 
counfel  this  day  (hewed  caufe,  why  the  writ  fhould  not  be^ 
quafhcd. 

In  fupport  of  It  was  cited,  The  King  verfus  Bunard,  i  P.  ffms. 

435- 

i\nd  for  the  exceptions,  The  King  Terfus  iW//r,  Sj/i.  293, 

and  The  ^ieen  verfus  if/7/,  Sa/L   294.  and  8  Co.  68.    Jebn 
Trollop*  s  cafe. 

Lord  Chancellor, 
[    499  3  TK\%  is  a  cafe  of  as  great  confequence  to  the  good  gOTernmcnt 

and  difcipline  of  the  church  as  can  poflibly  happen. 

I  can  take  notice  of  nothing  but  what  appears  upon  the  sig* 
nificavit;  and  the  queftton  before  me  is,  Whether  there  ii 
fufGcient  to  warrant  the  court  to  iflue  the  writ  of  excommunicatt 
capiendo,  ^ 

Now,  if  this  gentleman  iff  out  of  the  jurifdi£ti#n,  he  is  not 
without  remedy,  for  he  may  go  to  a  court  of  common  law  after 
fentcna*,  as  well  as  before. 

Thejir/lj  and  material  exception  is.  That  the  particular  caufe  ol 
the  excommunication  ought  to  be  fet  forth. 

It  is  not  neceflary  for  the  ecclefiaftical  court  to  (hew  they  have 
lightly  proceeded,  for  if  they  have  not,  you  have  a  remedy  by 
appealing  to  a  higher  ecclefiaftical  jurifdi£):ion. 

Here  is  certainly  a  defcription  of  the  principal  caufe,  and  if 
fome  of  the  matters  mentioned  are  within  the  jurifdi£Uon>  it  is 
fufficient. 
/  It  is  not  like  the  cafe  of  the  Ktng  and  Fowler,  which  was  held 
uncertain,  as  it  was  in  the  disjunctive,  Tythes  or  other- ecclefiaflicJ 
dues^  fo  that  it  might  be  ecclefiaftical  dues  only  ;  irit  had  beeo 
tithes  and  other  ecclefiaftical  dues,  it  would  have  been  w«B 
enouglu 

As  to  preaching,  there  is  no  pretence  for  his  doing  it  without 
licence  from  the  bifliop ;  the  fame  as  to  the  adminiftring  of  the 
facrament,  and  celebration  of  marriage ;  for  the  canons  of  i6oit 
connrmed  by  a£b  of  parliament,  are  exprefs  as  to  that  matter. 

Here  the  ground  of  the  contumacy  is  defcribed  (peciaDy, 
which  is  more  than  is  noceflary,  for  where  the  caufe  is  fufficiatft 
it  may  be  fet  forth  generally. 

The  fecond  exception.  That  it  is  not  mentioned  in  what  manner 
Keith  officiated,  or  performed  divine  fcrvice,  and  therefore  it 
might  be  in  his  own  houfc,  or  a  private  chapel. 

But  the  word  officiating  ought  not  to  be  fo  conftrued  5  fa 
reading  payers,  or  a  fermon,  in  a  private  family,  is  not  per- 
forming divine  fervice. 

Divine  fervice  is  the  expreffion  made  ufe  of  in  feveral  afts  rf 
parliament,  particularly  in  the  aft  of  uniformity,  13  {sT  14  Ow'.  ^ 
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.  ^.  feci.  27.  relating  to  the  fervice  in  IFelJJj  :  In  feveral  other     Trebic  t. 

s  of  parliaments,  that  direft  the  readi  jg  of  proclamations,  the 

er  is,  that  it  be  read  after  divine  fervice. 

The  word  officiate  relates  to  his  office  as  a  prefbyter,  which 

il  mean  his  doing  it  in  a  publick  manner.  ' 

t  is  not  indeed  neceflary  for  a  minifter  to  have  a  licence  from 

bifhop  of  the  diocefe  for  every  particular  cafe,  but  yet  the 

op  may  fufpend  him  wholly  where  he  is  irregular,  till  he 

aiits  to  perform  his  duty  properly  :    And  it  is  not  here  a  de- 

ption  of  the  caufe;  but  of  the  contempt  only,  for  which  he 

excommunicated  him. 

^he  fourth  exception^  That  it  is  not  faid,  at  the  time  of  theex- 

UTiunication,  he  officiated  within  the  diocefe  of  Londotiy  afid 

efore  has  been  cited  out  of  the  diocefe,  contrary  to  the  fta- 

:  of  23  H.  8.  c.  9. 

t  is  not   averred,  indeed,  that  he  was  refident  in  the  diocefe 

:he  time  of  the  excommunication   pronounced,  but  being 

in  the  libel  to  be  within  the  diocefe,  I  will  not  prefumc 
ivas  not  commorant  when  the  monition  iflued ;  and  to  this 
It,  the  cafe  in  i  P.  Wms.  435.  was  properly  cited. 
There  is  another  anfwer  to  this  objeclion ;  that  a  man  may 
"cfident  in  one  diocefe,  and  come  into  another  and  commit 
ofFence  charged  upon  him  in  xhtftgnificavity  and  this,  for 
purpofe  of  being  cited,  is  a  refidence  Sufficient,  and  he  may 
profecuted  In  the  diocefe  where  he  committed  the  offi:nce, 

unlefs  he  was  fo  confidered,  there  would  be  no  remedy, 
tDoSlor  Blackmor^s  cafe^  in  Hard^  Rep.  421.  P/.  8.  Trin,  17 
'.  2.    . 

rbe  fifth  exception^  That  he  is  not  faid  to  be  a  perfon  in  holy 
nrs  who  pronounced  the  fentence  of  excommunication. 
Oie  averment  in  t\it  fignificavit  Is  fufficient,  for  the  words  are, 
Jrfon  lawfully  authorized,  which  takes  in  the  capacity  of  the 
Ton  doing  it. 

hcth  exceptiq/t.  That  it  does  not  appear  when  the  excommu- 
tion  wes  pronounced. 

Jow  the  fignificavit  only  avers,  that  he  continued  contumaci- 
I  but  the  termituis  a  quo^  and  the  terminus  ad  quem^  is  never 
orth. 

The  laft  exception  was,  that  Mr.  Keith  is  within  the  tolera-    [  rci  1 
laa,  the  ift.of  ^^.  {sT  A/.f.  i8- 

rhe  aft  of  toleration  was  made  to  protcft  pcrfons  of  tender 
fciences,  and  to  exempt  them  from  penalties-,  but  to  extend 
^clergymen  of  the  church  of  England,  whoaft  contrary  to  the 
:$  and  difcipline  of  the  ghurch,  would  introduce  the  utmoft 
fofion. 

lord  Chancellor  dcchrcd,  that  all  the  exceptions  rauH  be  over- 
id. 
^OL.II.  Hh 
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Cifc  304.    L'tfJgood  \tr(us  Eade^January  15,  X742  (!)•  PUjs  and  Dmurrm, 

S.  C.  ante  1^95. 

A  pica  to  a  bill  T^  H  E  plaintiff  preferred  his  petition  on  tlic  26th  of  Jlfjrri 
brought  to  fct  J[  [aftj  to  fet  afide  the  award  in  the  matter  between  him 
an/torVg^ncrJ  ^"^  Ende^  which  was  difmiflcd,  but  without  prejudice  to  hil 
account,  lord  bringing  a  bill  for  the  like  purpofe  ;  he  brought  a  bill  accordingly 
Hanhvicke  al-  againft  the  arbitrators  and  Eade^  and  prays  by  it  that  he  maj 
ag.iinft  the  gr-  '^^ive  an  infpeftion  of  all  the  accounts'from  which  the  arbitraton 
nrrd  accounr,  framed  their  award,  and  that  it  may  be  fet  afide,  and  that  the 
''r\^*i^^"'^^  defendant  AWr  may  account  generally  for  alllranfa£lions  durinj 

piimtiff  was  not  .  1     ,         ,   .     P-~  '  <»^<^ 

preluded  at  the  his  partnerlliip  with  the  plaintiln  v^  "^\\ 

hearing  fiom  e     ■.;:\  ^ 

objecting  to  tiie  award  for  fraud  or  partiality  in  the  arbitratofi.  \f  '^^ 

The  defendant  Eade  pleads,  that  in  former  caufes  between 
him  and  the  plaintiff  in  this  court,  an  order  was  made  the  i8di 
oi  Ntmemker  1740,  at  the  requeft,  and  by  the  confentofic 
parties,  that  all  matters  in  difference  between  them  relating  » 
rheir  joint  dealings,  or  otherwife,  fliould  be  referred  to  CW 
t'jn^  l^c.  and  the  award  to  be  made  on  the  i  ft  of  Maj  thai 
next ;  and  by  a  fubfequent  order  of  court,  with  the  confcnt  i 
the  plainiiiPs  counfcl,  the  time  for  making  the  award  was  en* 
1  irgcd  till  the  ift  of  Novtmhery  and  by  a  third  order  till  the  i4 
i.}i  Fdhruavy  \  that  the  arbitrators  met  forty-five  times  and  u|k 
w  irds  (the  plaintiff  and  defendant  being  prefent  at  the  grcateJ 
p^rt  of  the  meetings),  and  having  fully  heard  and  examlnJ 
the  plaintiff  and  tlie  defendant  and  their  feveral  witncfoi 
made  their  award  within  the  time  limited  j  and  among  flAr 
things  declared  that  they  had  tahen  an  account  of  the  outj 
debts  due  to^  or  owing  by  orfrotii  the  complainant ^  and  the  defendantt^ 
either  of  them,  on  account  of  their  joint  dealings y  and  they  anvarU 
that  each  Jhotdd  pay  and  dif charge  one  equal  moiety  of  the  feveral  U^ 
therein  mentioned^  {that  is  to  fay)  to  Samuel  Torin  92/.  I  ox.  pi* 
Slingjhy  Bethel  Si  I.  18/.  2^.  and  to  John  Hide  15/.  which  thefd 
arbitrators  found  to  be  then  remaining  due  from  the  complainant  aniit^ 
fendanty  or  ofie  of  them  ^  on  their  joint  accounts,  be  the  fame  more  tf  If 
than  as  above-mentioned. 
I  502  ]  **  That  the  arbitrators  have  fet  forth,  in  a  fchedule  to  thi 
•*  award,  an  account  of  fundry  debts  and  cffefts  owing  to  t^ 
"  partnerfhip,  amounting  to  5094/.  14/.  2d.  which  dcbisaJ 
**  fecuritics  they  awarded  to  belong  in  moieties  to  the  pl«* 
"  tiff  and  the  defendant ;  and  for  tlie  better  getting  in  th 
**  fame,  the  arbitrators  did  thereby  recommend  it  to  the  *■ 
"  ftntUnt  and  tlie  complainant  to  confcnt  that  an  order  toi^ 
**  be  made  by  this  court,  for  the  appointing  a  proper  pw* 
"  coiivcrfaiit  in  mercantile  affairs,  to  collefit  in  the  fame  Vf 
•*  their  joint  ufe,  and  in  cafe  cither  ui  the  patties  flioiiiJ'^[ 
''  fufc  to  confent  thereto,  the  arbicratoicft  did  make  it  their  h^^ 

(i)  Rfg.  Lib.  B.  1742.  fol.  630, 
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r  requcft,  to   this  court,  to  order  the   fame,  as   the  moft    Likcood  ▼. 
Dbable  means  to  prevent  future  litigations  between  the  faid        *adi. 
rties.  ^ 

That  the  arbitrators  did  award  and  declare^  that,  exclufive 
the  above  matters,  there  was  then  due  from  the  plaintiff  to 
^defendant  9194/.  19/*  6 J,  on  ajuft  balance,  which  they 
arded  to  be  paid  by  the  plaintiff  to  the  defendant  by  inftal- 
:ntsof20oo/.  on  each  payment,  with  intereft  at  ^percent. 
)m  the  2d  of  the  fame  February*.  ^ 

That  lallly  they  did  award,  that  upon  payment  of  the 
d  9194/.  19/.  6d.  by  the  plaintiff,  his  executors,  isfc,  to 
is  defendant,  his  executors,  i^c,  they  the  faid  plaintiff  and 
is  defendant,  their '  refpe£tive  executors  and  adminiftrators, 
3uld  mutually  execute  and  deliver  to  each  other  refpeflively 
good  and  fufficient  releafe  and  difchargc  (the  form  whereof 
be  previoufly  fettled  by  one  of  the  Matters  of  this  court,  in 
fe  this  court  (hould  be  pleafed  to  give  dire£lions  for  the  fet- 
ng  thereof),  whereby  the  faid  parties  (hould  refpeflively  re- 
afe  to  each  other,  all  matters  in  difference  between  them,  re- 
ting  to  their  joint  dealings,  ts!c. 

The  defendant  for  plea  further  faith,  that  all  the  faid  par- 
:ulars  fo  awarded  are  fair  and  juftj  all  which  nuitters  and 
ings  the  defendant  pleads  in  bar  to  the  plaintiff^s  bill,  and 
bmits  to  the  court  whether  he  is  obliged  to  make  any  further 
•other  anfwer." 

Ir.  Murray^  counfel  for  the  plaintiff,  confined  himfelf  to  the 
ftions  againft  the  award,  becaufe  he  faid  the  plea  of  the 
rd  mud  fall  to  the  ground,  if  the  award  itfelf  is  not  good, 
^n  award  mud  be  the  judgment  of  the  arbitrators,  and  final; 
it  has  been  held  to  be  a  bad  award,  where  the  arbitrators 
£t  that  cotts  (hould  be  paid  according  co  taxation, 
'he  firft  obje£lion  he  took   was,  that  here  the  •  arbitrators 
nl,  that  the  d^bts  due  from  the  partnerfhip  (hould  be  paid  in 
etics,  by  Lingsod  and  Eade^  and  then  mentions  only  three     [  503  ] 
:8,  fo  that  in  this  refpeft  it  is  not  final, 
lie  fecond  objcftlon,  that  the  arbitrators  recommending  it 
ke  parties,  to  confent  that  an  order  might  be  made  by  this 
rt,  for  the  appointing  a  proper  perfon  to  receive  in  tlie  debts 
to  the  partncrfliip,  is  deputing  a  third  perfon  to  do  an  a£l, 
ch  ought  to  have  been  done  by  thcmfelves,  and  therefore  is 
properly  their  own  judgment. 

The  third  objeftion,  that  the  arbitrators  ought  to  have  fettled 
releafe  themfelves,  and  not  have  left  it  to  be  done  by  a 
fter  under  the  order,  and  dirc£tions  of  this  court  \  and  cited 
alhn  7 1 .  Glover  v.  Barne* 

[hat  upon  the  whole  it  was  not  a  complete  award,  and  there- 
;  the  plaintiff  (hould  be  admitted  to  go  on  with  his  bill  for 
account,  notwithftanding  the  award. 

Mr.  Attorney  General,  counfel  for  the  defendant  Eadf^  in 

wcr  to  the  fecond  objcftion,  with  regard  to  the  receiver,///^, 

arbitrators  could  not  do  otherwife,  as  it  was  uncertain  what 

H  h  2  would 
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ImpropfT  to 
con.'-'  into  this 
court  to  fee  an 
award   a  fide 
merely  for  an 
oiijc^ion   iii 
poi.it;  of  lornj. 


Courts  of  luw 
for.Ticrly  ufcJ 
too  n^uch  nicely 
in  Jrtcr.iii.'iinj; 


would  be  pot  in,  and  therefore  they  could  not  award  ll:e  exacl 
fum  to  each  of  the  ;^r.ri..s,  but  to  be  divided  whtn  rcceivt(^. 

Lord  Chaficelkr  then  put  this  cafe  to  Mr.  Aitorrey  (icnenl 
(which  came  before  him,  when  he  w^as  Chief  Juftice);  Arbi- 
trators had  awarded  that  each  of  the  parties  (liould  give  ffcurity 
to  perform  the  award,  but  left  it  to  a  third  perfon  to  fettle  the 
fecurities,  and  for  this  reafon  held  it  to  be  a  void  award ;  cora- 
pare  now  this  cafe  with  the  prefent,  where  the  arbitrators  have 
rcferrc'l  it  to  a  third  perfon  to  get  in  tlie  debts  due  to  the  part* 
Rcrihip. 

To  this  Mr.  Attorney  General  f.»ld,  the  award  is  final  as* 
tlic  propcity,  but  the  nTeans  of  afccrtwining  that  property  is  only 
recommended  to  be  left  to  a  perfon  appointed  by  the  court ;  ia 
the  cafe  mentioned  by  your  Lordfliip,  the  arbitrators  aftuallj 
transferred  to  a  tliird  perfon,  a  power  which  belonged  folely  to 
tliemfelvcs. 

As  to  thcobjeiflion  that  the  award  is  bad,  becaufe  the  form  of 
the  releafe  is  left  to  a  Mafter ;  as  long  as  the  fubftantial  part, 
the  awarding  a  releafe  of  all  demands,  is  provided  for  by  iIk 
arbitrators  \  the  bare  leaving  it  to  a  Mafter  to  fettle  the  form  of 
the  releafe,  can  never  vitiate  the  award. 

Mr.  Murray  the  Solicitor  General  faid  in  reply,  Tlie  arbitn- 
tors  here  have  awarded  things  out  of  the  fubmiflion,  that  aftdi 
the  juftice  of  the  cafe  between  the  parties,  which  vitiates  tie 
whole  award,  and  confcquently  is  no  bar  to  the  account. 

Lord  Chancfllor, 

Though  the  bill  is  brought  for  two  purpofcs,  yet  one  is  cofr 
fequential  to  the  other. 

Firft,  to  fet  afide  die  award. 

Secondly,  for  a  general  account. 

The  prayer  of  the  bill  to  fet  afidc  the  award  muft  be  fouaU 
upon  the  fraud,  corruption,  or  mifbehaviour  of  the  arbitrators (i)r 
for  it  wouM  be  improper  to  come  into  this  court  to  fet  it  aSfc 
merely  for  an  objeilion  in  point  of  form  (2). 

The  other  part  of  the  bill  is  the  original  right  he  had  befoR 
the  award. 

I  muft  confider  the  plea  as  it  Is  pleaded  to  the  latter  part  rf 
the  bill,  the  general  account. 

For  to  be  fure,  the  plaintiff  is  inritled  to  an  account,  unku 
the  award  is  a  bar,  and  therefore  the  court  muft  enter  into  J 
the  legal  objcflions  againft  the  award,  which  a  court  of  b* 
would  have  done,  as  it  is  infifted  on  by  the  plea  to  prevent  4^ 
general  account. 

I  own  1  have  been  a  good  deal  doubtful  as  to  the  nicety  tW 
courts  of  law  have  ufcd,  in  determining  awards;  for  thcyfa*^ 
formerly  gone  lb  far,  as  to  make  it  almoft  impofTible  for  an** 
trators  to  do  wh;it  is  the  main  inteiition  of  the  fubmiiEon,  tw 
putting  an  end  to  dilicrciices  between  parties. 


( I )  Kcimtjhhc  V.  1  cutf- ,  ante  155.      ( 2 )  Vide  Cbamflmi  v.  Jn-tibam^  Amb.  ikr 
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But  now  courts  of  law  themfelves  have  in  fome  meafure  de-    Lxncood  v. 
arted  from  very  drift  rules,  as  where  arbitrators  refer  cofts  to  xho^^a^blttators 
e  taxed,  jjie  judges   have  compared  awards  to  judgments  at  rcfcrcoAstobc 
iw,  which  though  they  mufl  have  certainty,  yet  the  oHicers  tax  ^cd;  yet  it 
ofts,  and    therefore  where  arbitrators  give  fuch  direftions  it  ^h'-.  "wlxTaiUw 
iiall  not  vitiate  the  award ;  though  in  the  old  cafe3  it  has  been  (i> 
eld,  that  arbitrators  could  not  in  any  inftancc  delcgc^te  thi:irpower. 

It  may  poflibly  be  worth  wliile  for  me  to  couiidc^r,  as  courts  if  courts  of 
f  law  themfelves  have  relaxed  from  their  rigo  .r  anc^  nicety  in  ^^i^'^^y  were  to 
ctermining  awards,  whether  courts  of  equity  may  not  dill  take  ti'tud^Tn^ct^-V- 
reater  latitude  :  but  I  am  unwilling  to  do  this,  biciiife  it  would  min.Mg  awards 
itroduce  confufion  and  uncertainty,  and  make  awird.-  a  mixed  Jl^^n  ^^"rts  of 
afe,  partly  determined  by  arbitrators,  and  partly  by  the  authority  introduce  con- 
f  this  court  -,  and  therefore  I  chufe  ratlicr  to  confine  myfelf  to  ^^don  and  un- 

ne  rule.  trelcfT'-c'to'ad'/ 

*  As  to  the  firft  objeclion,  with  regard  to  debts  due  from  the  here  tooneruie. 

artnerfliip,  I  will  not  lay  any  weight  upon  it,  for  as  courts  of  As  courts  of  law 

iw  have  faid,  they  will  never  make  a  prefumption  to  overturn  van^ncU'r make 

n  award  J  fo  neither  will  I  in  this  cafe  prefume  that  there  are  a  prefumption  to 

nj  other  debts  due  from  the  par:nerfhip,  than  what  are  men-  "^**5y"*  ^"  ^ 

ioned  by  the  arbitrators  themfelves.  wiiiacourVo/'^ 

As  to  the  fecond  obje£lion,  with  regard  to  the  receiver,  which  equity, 

jrccommendcd  by  the  arbitrators,  I  own   I  h?vc  great  doubts;  i^^'^^JJ^^^^^ 

mt  as  the  juftice  between  the  parties  is  tlic  material  thing,  and  comn.on  intent, 

he  award  being  good  to  a  common  intent,  anfwers  the  purpofe  and  anfwcrs  the 

f  parties  in  fubmitting  to  a  reference,  I  am  of  opinion  it  is  fuf-  fnjubmttti.^gto 

dent,  for  in  cafes  of  this  for^,  in  mercantile  affairs,  which  can-  a  reference,  the 

ot  admit  of  certainty,  it  would  be  too  nice  to  defeat  awards  upon  court  will  notict 

»    c\-  /-I'l'i  It  afide  upon  tri- 

OjeftlOnS  of  this  kind.  ^      ^  vial  objedions. 

It  has  been  faid  by  the  plaintiff's  counfel,  that  the  arbitrators  l f arbitrators dc- 
commendinc:  it  to  the  parties  to  confent  that  an  order  micht  be  ^*s*"  ^^^"     . 

,,,.°  ^*^,  ..  .  c^^i'       power,  the  award 

ade  by  this  court,  for   the  appointing  a  receiver,  esc.   and  m  is  totally  void. 
fc  of  the  parties  refufal  to  confent  thereto,  th&  requcfting  the      l*S^S  J 
•urt  to  order  the  fame,  is  a  delegation  of  their  power,  which 
bitrators  cannot  do(2). 

And  to  be  furc,  if  they  have  delegated  their  power,  the  award 
void  for  the  whole. 

But  Mr.  Attorney  General  fays,  what  the  arbitrators  have  done 
I  this  refpeft,  is  at  moft  but  furplufage. 

Yet  if  it  affedled  the  juftlcc  of  tlie  things  fubmitted,  it  would 
ot  be  furplufage. 

But  this  feems  to  me  to  be  only  a  recommendation  of  the 
rbitrators-  to  the  parties,  which  is  not  tying  them  ilown  to 
ibmit  that  a  pcrfon  ftioyld  be  fo  appointed,  but  leaves  them 
t  hrge  ;  an4  if  the  parties  do  not  approve  of  t^is  Icheme 
%  then  it  is  fuplufage  only,  and  not  a  delegation  of  their  power. 

The  queftipn  is,  Whether  die  arbitrators  awarding  that  the 
tbtsducto  the  partnerfhip,  when  received,  fliall  be  divided  in 
moieties  between   the  parties,  is  fuiBcient ;  and  I  am  opinion 

(i)  Winter  v.    Garlick,    i    Salk.  75.  (2)   Louver  v.  Lower,    1  Roil  Ab.  244. 

t^.Ca.  195.  S.  C.     Com^izg.  pi  20.  i^iV.  251.  pi.  li. 

H  h  3  -       it 
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LiKoooo  V.    [t'lSy  for  the  arbitrators  had  no  cbntroul  over  the  debtors  them* 

^°**         fclves,  who  might  pay,  if  they  plcafed,  the    whole  to  one  of 

the  partners* 

Arbitrators  need       To  lay  it  down  for  a  rule  that  arbitrators  mud  chalk  out  par- 

not  point  out       ticuladv  the  method    in   which  tlie  award  is  to  be  carried  into 

ivrcicularly  the  ^  . 

:iic:hod  in  which  exccution,  would  DC  too  nicc,  and  overturn  a  great  number  of 

ih;:  award  is  to     awards  :  for  if  this  dofirine  was  to  prevail,  fuppofe  one  of  the 

ex  "Jtion  "^     parties  fliould  releafe  a  debt  due  to  the  partnerihip,  it  would  be 

[   C06  1     a  breach  of  the  award,  iox  qui  dirim'U  medium  dirimit  Jitiemy  2Sii 

.  the  other  party  could  have  no  remedy,  but  either  10  bring  an 

aflion  or  a  bill   for  carrying   the  award  into  execution,  which 

would  make  it  endiefs,  and  no  award  could  ever  be  effirdual  to 

fiiiifh  difputes  between  parties. 

I  cannot  think  of  any  other  method  the  arbitrators  could  have 
purfued ;  for  though  it  has  been  faid  at  the  bar,  that  they  might 
have  direded  the  panics  to  give  fuch  perfon  as  the  arbitrators 
fhpuld  appoint  a  letter  of  attorney  to  get  in  the  debts,  yet  this 
would  not  have  been  advifcable,  becaufe  if  the  perfon  fo 
deputed  had  proved  infolvent,  it  would  have  been  doubtful 
whether  the  arbitrators  themfclvcs  might  not  have  Ixren  liable. 
Where  arbitra-  'f  he  laft  objcftlon  is,  the  arbitrators  leaving  it  to  a  Matter 
.TrcinrctX  to  f«tlc  the  form  of  the  rel«fe, 

'.caving  it  to  the 

^uuic  10  ^ivc  diredtlons  to  a  Mailer  to  fettle  the  form,  does  not  yjtlate  an  award. 

Nov/  the  general  rule  in  regard  to  making  awards  is  this  that 
arjpitrators  fliould  award  each  party  to  give  a  releafe,  and  if  dity 
do  not,  it  is  at  the  peril  of  the  parties. 

Here  it  is,  in  the  firft  place,  fully  and  completely  defcribcd  in 
the  award,  what  the  parties  (hould  do  in  point  of  giving  rc- 
leafes,  and  then  follows  the  reference  to  the  Mafter  to  fettle  the 
form. 

If  the  award  had  faid,  that  the  releafe  (hould  be  fettled  by 
the  court  firft,  and  then  the  arbitrators  would  confider  whe- 
ther they  fhould  order  a  releafe  between  the  parties,  this  would 
have  been  very  different,  and  I  fhould  have  inclined  to  think  it 
a  delegation  of  their  pqwcr,  and  the  award  confequently  void. 

But  here  they  have  awarded  releafes,  and  only  leave  it  to  the 
court  if  they  think  proper,  to  give  direftions  to  a  Mafter  to 
fettle  the  form  ;  and  it  would  be  very  extraordinary  when,  I 
tliiuk,  the  arbitrators  have  done  all  that  is  uecefTary,  and  there  is 
no  occafion  for  the  court  to  interfere  ;  yet,  becaufe  they  have 
faid,  we  leave  it  to  the  court,  therefore  1  muft  interpofe  merely 
for  the  fake  of  making  that  a  bad  award,  \fhich,  without  mjr 
interpofition,  would  be  a  good  one. 

Upon  the  whole  I  am  of  opinion,  the  award  is  good  to  a  com- 
mon intent,  and  the  plea  confequently  muft  be  aUowed  againft 
the  general  account ;  but  the  plaintiff  is  not  precluded  at  the 
hearing  of  the  caufe  from  objedling  to  the  ^ward  for  fnmd  wf 
partiality  in  the  arbitratOT5|» 
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Jlnon.  February  18,  1 742,  Firjl  Seal  after  Hilary  Term.  Cafe  305. 

AN  attachment  iflued  againft  a  perfon  out  of  this  court,  and  where  an  at- 
the  flieriffhad  the  body  in  cudody,  and  took  a  bail-bond  fachmcnthM 
for  his  appearance,  which  he   delivered  to   the  plaintiff,  who  '^"foVdnd^Si' 
moved  at  a  former  feal,  that  the  flieritVmijijht  bring  in  the  body  ;  iheriiF'ukes  a* 
and  the  court  made  a  rule  upon  him  to  Ihtw  caufe  why  he  did  *>aii-bond  forhis 
not  brbg  in  the  body.  'i^^CX 

plaintiff,  the 
court  will  difcharge  a  rule  made  upon  the  flirriff  to  fli^  caufe  why  he  docs  not  bring  in  the  buiy  •  fwr 
the  plaintiff  is  not  without  remedy^  as  he  may  move  wn  a  cefi  corpus  returned  for  a  mcffcngcr  :u  ik« 
county  where  the  pcribn  lives  ( I ).  y-,  .   yy      /'^ 

The  counfel   for  the  ftierifF  (hewed  for  caufe,  that  he  had  ^  ^^^^^Vy*'/' 
delivered   over  the   bail-bond  to    the  plaintifl^  and  had  not  the 
cuftody  of  the  body  now. 

Lord  Hardwtcke  allowed  the  caufe  (hewn  by  the  (heriflF,  and  dif- 
chatged  the  rule ;  for  the  plaintiff  is  not  without  remedy,  as  he 
may  have  a  meflengcr  into  the  county  where  the  perfon  lives, 
which  is  now  a  motion  of  courfe  upon  a  cepi  corpus  returned, 
though  formerly  the  court  allowed  meffengers  to  thofe  particular 
jurifdiftions  only  where  the  (heriff  had  the  amercements  them- 
felves ;  but  the  rule  now  is  to  fend  a  meffenger  into  every  coun- 
jty  generally  witliout  any  reftri£lion. 

(1)   P'Ue  Anon,    |    Fern.    116.    1 54.     z  Bro,  Qha,Ref,  \%\,  » 

Anon.zP.W.iOl.    iniiin/o^y.  Beljbei-^ 


Trancis  Ernes ^  Admltujlraior  of  hit  Wife  Elizabeth  Ernes ^    'Plaintiff y    Cafe  306. 
Thomas  Hancock  Defendant.     Between  the  Seals  after  Hilary 
Term   1742  (i).  yj^^ni  .  <t..  ^e^i^y  - 

>^  u>^^»*  ^-^<^  -     ^ yA/ 

<r^HOMAS  Hancock  J  grandfather  to  Elizabeth  the  plaintiff's  *^-^-  devife/ 
-*-    late   wife  and   to  the  defendant,  on  the  ad  of  >^,   1729,  h^jiJaftJjTn! 
made  his  will,  ("  reciting  that  he  had  furrendered  all  his  copy-  dered  10  the  ufe 
^«  hold  lands  to  the  ufe  of  his  will)  and  did  thereby  give  and  j(^*.!^»"»^^ 
•*  dcvife  the  faid  lands  to  his  wife  Elizabeth  and  her  affigns  for  and^terhcrdc- 
**  life,  and  after  her  deceafe  to  his  fon  Stephen^  till  his  grandfon  ceafc  to  his  fon 
**  the  defendant  Thomas  attained  the  age  of  23,  and  no  longer,  fit^ndant  hls^* 
**  and  fo  foon  as  his  grandfon  attained  that  age,  then  he  gives  gundfon  attain- 
**  it  to  his  faid  grandfon,  his  heirs  and   affigns  for  ever,  on  this  ed  theageof  23, 
*«  condition  that  the  faid  grandfon^  his  Imrj  cr  afftg^is  Jhoidd  pay  or  ^^.^^I'^l,'^^^'' 
**  caufe  to  be  paid  unto  his  grand-daughter  lilij:abeth  Hancock  the  age,  gives  it  to 

him  ami  his 
heirs,  on  condition  that  he  pays  to  Erizalet^  Hanccck  60/.  within  two  years  after  he  attains  23,  and  in 
default  of  payment  of  t}»e  60  /.  Uien  tiie  teftator  gave  Eriz,abetb  Hancock  a  power  to  enter  and  receive  the 
vents  till  the  £01.  wa^  paid. 

The  teftator  died  f.jon  sftcr  raaldag  his  will ;  Etixah'-.tb  Hancock  mvried  the  plaintiff,  and  live 
the  defendant  attained  his  age  of  23,  but  died  wichin  the  two  years  after  he  attained  th;At  age 
^ardwkke  d:crecti  the  60  /.  to  be  railed  out  of  the  copyhold  laad:,  and  to'he  paid  to  the  plaiouff. 

(1)  R.g,Llb.A.^:y..  fol  229.  -^^'^''^^^"^'^y    4^ 
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Emes  v. 
Hancock* 


^^  fum  offtxty  pounds  luithin  two  years  after  his  /aid grandjln  aU 
^'  tabled  his  age  of  twenty-three^  aridifhisfaidgrandfinjhouldhapm 
^^  pen  to  die  iviihctit  ijfue  of  his  bodyy  then  he  gave  and  devifcd  the 
^^  fiwe  to  his/on  Stephen  Hancock  and  his  heirs ^  on  ccfiditionofpayng 
**  the  f am  of  one  hundred  pounds  to  Elizabeth  Hancock  within  one  year 
*^  after  hisfon  Strphcn  Hancock  enjoys  the  faid premiffes  by  virtue^ 
«*  this  lajl  devife\  and  his  will  furdier  was,  that  if  nis  faid  grand- 
<«  fon  or  foil  fliould  make  default  in  payment  of  the  faid  fumof 
**  fixty  pounds,  then  it  floould  he  lawful  for  his  faid  grandaughttr 
**  Elizabeth  Hanccch^  her  executors  and  adminj/lratorSf  to  enter  into 
**  the  faid  premillcs,  and  the  rents  thereof  to  receive  and  take 
**  till  the  fixty  pounds  (liould  be  paid." 

The  teftator  died  foon  after  making  his  will,  and  his  fon 
Stephen  proved  it :  Elizabeth  Hancock  married  die  plaintifF,  and 
lived  till  after  the  defendant  her  brother  attained  his  age  of  23, 
but  died  before  the  two  years  were  expired  after  his  attaining  dut 
age. 

It  was  infilled  by  Mr.  WHbraham  and  Mr.  Capper^  counfclfor 
the  plaintifF,  that  the  fixty  pounds  was  a  vcfted  legacy,  and 
tranfmiffiblc  to  EUzahetljs  reprefentative. 

The  cafe  of  Lowther  verfus  Condon  6  June^  174T  (l),  upon  a 
rehearing  before  Lord  Hardwicke^  was  principally  relied  upoo 
for  the  piaintifF. 

Mr.  Brown  for  the  defendant  infifted  that  the  60/.  (hould 
fink  into  the  inheritance,  as  the  time  of  payment  was  not 
come. 

He  cited  Carter  v.  Blet/oe,  2  Fern.  617.  Tcurnay  verfus  Twf- 
fiay^  Free,  in  Chancery  290.  and  Hall  verfus  Terry,  Nov.  8,  1738) 
before  Lord  Hardwicke.  Fide  i  Tracy  A th y ns  ^02 » 

Lord  Chancellor, 

All  thefs  cafes  depend  upon  circumftanccs;  the  prcfcnt  is  a 
particular  kind  of  cafe,  and  differs  from  all  the  others. 

The  court  has  often  in  thefc  cafes  laid  a  good  deal  of  vcigkt 
upon  a  child's  dying  before  marriage,  and  before  die  portion  is 
wanted,  but  hcx^  Elizabeth  Hancock  was  married  fomc  years b^ 
fore  (he  died 

What  it)  the  operation  aritl  cflecl  of  the  devifc  in  point  of  lav? 
I  take  it  to  be  a  conditional  limitation  (2),  and  dicrcfore  wlial* 
ever  right  Elizabeth  gained  ti;ercby  is  a  legal  cftate. 
C  5^9  ]  She  need  :io;  have  rcfortc^  here,  on  die  common  fuggeftiofli 

that  as  none  1  at  p:i  heir  :;t  la  v.-  can  take  advantage  of  a  condition 
broken,  that  (he  i^  »vithoUi.  remedy  at  law  ;  for,  upon  default  of 
payment,  it  is  fpwci'..lly  pro.ided  for  by  the  will,  that  flie,  h^ 
executors,  and  adminiltrators,  Ihall  linve  a  power  of  entering  ^ 

(i)   /Infc  127.  150.  S.  C.  lins,  poll.  3  vol.  322      ViJcctiam  Bf- 

(z)  So   Hlrrg  V.   Z/'/]^,   ante  i  vol.  chi^.s   v.    Foy,     Ccm.    716.      Hcd^^* 

3182.      Ihi/.rll    V.  Brachen,    Amb.    167.  Ra-.v/on,    1    fef  47.     Embrey   S.  Mtrttt^ 

170.    1  /)>«.  C7a7. /Jt'y>.  124.  S.  C.     Jeale  A/sb\  2}Q. 

\,  Tiicbner,  Amb.  703,     Sherman  v.  Ct^/. 

bohEo; 
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nptill  fatwfied  (i)  :  Becaufe  Elizabeth  died  within  the  two       ^mks  ▼. 
,  is  it  either  a  breach  of  the  condition,  or  an  excufe  for  not       ^^^ocr. 
g  the  fixty  pounds  ? 

is  faid  the  condition  is  become  impoflible:  but  I  am  of  opi-  A  bond  given  to 
It  is  not ;  for  in  point  of  law  the  condition  fubfifts,  not-  fiuu.^e  "*th,^/^  * 
landing  (he  died  within  the  two  years :  Suppofe  a  bond  Without  naming 
to  ji.  payable  at  a  future  time,  without  naming  his  exe-  ^*  executors,  if 
s,  adminiftrators  or  affigns,  why  if  jI,  dies  before  that  time,  that  time,  the 
:ecutors,  though  not  named,  would  bs  intitlcd  to  fue  upon  executors  will 

rndf-^)  '  he  intituled  t» 

"  ^  *-'•  ...  fuc  upoulhS' 

the  huftand  then,  as  adminiftrator  in  this  cafe,  could  re-  bond. 

it,  even  at  law,  has  it  been  ever* held,  that  becaufe  he  has 
il  remedy,  therefore  equity  will  not  give  it  him,  but  ought 
here  to  its  drift  rules,  and  leave  him  to  law  ;  confidcr  what 
ifion  this  would  make;  for  even  after  the  adminittrator 
ecovered  a  judp;mciit  at  hw,  the  defendant  would  have  a 
to  come  into  this  court,  upon  paymcnc  of  the  fixty  ix)unds 
.  redemption,  and  this  would  occafion  a  circuity,  and  two 
in  Head  of  one,  an  inconvenience  which  this  court  always 
s. 

ic  tcftator's  appointing  two  years  after  his  gran dfon  attained 
ty-three,  for  raifing  the  fixty  pounds,  fecms  to  be  done 
ly  y^r  t/:e  convetiience  of  the  ejlate  (3). 

ic  cafe  of  Tournay  verfus  Tourtiay  conies  the  neareft  to  this  ; 
here  the  child  for  whom  the  ^uovifion  was  made  died  very 
^,  at  five  or  fix  years  of  age,  fo  that  the  portion  not  being 
ed,  the  court  excrcifed  a  difcretionary  power,  and  would 
life  it. 

;re  is  a  further  circumftance,  for  the  will  fays,   if  wyfuid 
^fmfjould  die^  &c.      Vide  the  ivords  of  the  ivilL 
ppoic  Thomas  Hancock  had  died  within  the  two  years  (for 
had  died  after,  Kiizaheth  would  have  been  intitlcd  only  to 
xty  pounds)  and  the  moni'y  had  not  been  paid,  and  he  had 

fon,   and  the  fon  had  likewife  died  within  the  two  years, 
hen  Elizabeth  had  died  bcf(*rc  the  year  was  out,  which  the  . 
or  had  allowed  to  Stephen  Ha;:ccck  for  payment  of  the  loc/. 
d  not  the   pluintifi*,  as  reprcfentativc  of   EHzitbeth^  been  in- 
r  to  the  ico/.  ?   Moft  certainly  he  would;  and  the  cafe  of 

erfus  Withers y  Cafes  it!   Lord  Talkt's  time   1 1 7.  is  for  this 
Dfe  directly  in  point;  and  from  hence  m^  be  argued,  that     [  5T0  ] 
ntention  of  the  teftator   wao,  that   his  grandaughter  Eh- 
h  fhould  have  one  or  the  other.  ^ 

pon  the  whole,  I  fee  no  equity  at  all  for  taking  the  portion 
Elizabeth^  or  fending  her  reprefentative  to  law,  arid  therc- 
Ifliall  decree  the  fixty  pounds  to  be  rai fed  out  of  the  copy- 
land,  and  paid  to  ihc  plaindlr  accordingly. 

I  IVigy,  Wig,   ante    i    vol.    382.         (3)   Vide  I^a.'//Vr  v.  C;//^^//,  ante  129. 
i««  V.  Colhnsl  port.  3  vol.  322.  .note.      Shr.man    v.  Colii/ts,  poll.    3    vol. 

I  jMon.  1  SalL  I  JO.  319.  note. 
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Barivenf  vcrfus    Walton^  February  22,   1742. 


wlierr  one  pri-  T^  H  E  qucflion  was,  if  a  bill  is  brought  againft  one  partner 
acr  u  out  01  the  %^  for  a  joint  demand,  and  the  other  is  not  amenable  to  the 
pcuiM^^forl  court,  being  out  of  the  kingdom ;  whether  the  partner  before  the 
the  court  /haU     court  (hall  pay  the  wiiole,  or  one  moiety  of  the  debt. 

:/>*^''^^£V^e!nTd^^^         Loj^jj  Chancellor, 

//i<v  ^d?"  Upon  confidering  ^s  cafe,  T  am  of  opinion,  that  the  partner 

^rtT^r'.' .  before  the  court  ought  to  pay  the  whole. 

.//yn'hcre  3  defend-  This  is  analogous  to  the  proceedings  in  courts  of  law,  and 
^^^^^^  be  Hkewifc  in  this  court;  for  where  a  defendant  is  out  of  the  read 
^amotmts^o  die  of  the  court,  and  cannot  be  made  to  appear,  it  amounts  to  the 
iamc  thing  as  if  fame  thing  as  if  the  plaintiff  had  taken  out  procefs  for  want  of  an 
Skcn^o^^or*^  appearance,  and  carried  it  through  the  whole  line  of  proccfctoa 
train  of  an  ap-  fcqueftration. 

fcarincey  and 

ctfriea  on  Co  a  fe^ueftration* 

In  this  cafe  it  is  in  vain  to  take  out  procefs,  becaufe  the  joist 
debtor  is  out  of  the  kingdom. 
Si*e«juity  yeu  ^^  exception  for  want  of  parties  here,  is  in  the  fame  natuie 

may  take  ex-  .  1  1       •        1  1  1  •  r  1 

crptioiw  for  With  a  plea  m  abatement  at  law,  but  if  you  go  upon  the  mcnis 
want  of  panic*,  thcrc,  you  can  never  take  it  up  again.  Now,  in  equity,  yo« 
«t^e^«mfc*or  "^^^  ^^^^  exceptions  at  tlic  hearing  of  thccaufc,  or  younuj 
«i£mur,  but  you  dcmur  for  want  of  parties* 

cannnot  ple-td  it 

ia  aboiesnenC  at  Iaw,  after  you  have  gone  upon  the  merits. ' 

iitiaw,  where  In  the  firft  place,  what  is  the  method  of  proceeding  at  la^» 
*tofs  will  not'  "^  ^^^^  °^  ^  ]Q\Vii  demand,  if  one  of  the  creditors  will  not  joinin 
join  in  die  ac-  the  atlion,  he  is  fummoned  and  fevered;  if  he  will  not  proceed 
ibn^  he  is  ftun-  jointly  after  fummons  and  feverance,  then  the  other  creditor  \» 

inoned  and  feve-  \     .     '  j  r         .        r  1 

fed,  and  the      judgment  qiiodfequaturfolum. 

^      0ther  has  jugd- 

Where  an  aftion  *  On  the  Other  hand,  if  there  arc  two  joint  <kbtor<!,  the  crcfr 
iskroughragiinft  tor  muft  brincr  his  aOion  apainft  both ;  but  if  one  only  appcafff 

two  joint  debt-  J     ,  ,r  .        .      ^         ,  ,  '  ,  1      1      1-  r    ^ft 

on,  and  one  ^"^  ^"^  Creditor  camcs  It   on  through  the  wliole  line  of  ptoccu 

eniy  appears,  to  an   Outlawry,  againft  the  pcrfon  not  appearing,  then  he  ^J 

f^Y  k^i^v^c'-ud  -  P^^^^^^  ^°^^^y  againft  the  other,  and  fliall  have  judgment  forte 

j»K.nt  for  liis  wholc  dcbt  againft  the^perfon  appearing,  and  judgment  only  kf 

whole  debt  a-  default  againft  tlie  pcvfon  who  does  not  appear,  which  is  all  that 

!il?/appc^ing[  he  can  do  with  regard  to  the  latter;  fgr,   as  to  his   goods,  ll^j 

Ai^c  by  dctUuit  are 'forfeited  to  the  crown  upon  the  outlawry. 

a^^  n«t  the  pcr- 

I  n  V.  no  cJocs  not  appear- 

(i)  V\Ae  CoiL-jUd  v.    cy,  Pre.  Cha.  83.     i    Ej.   Ai.  73.  S.  C.    i'f'^'*] 
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sdings  upon  the  aft  for  making  proccfs  in  courts  of  DAtwExr  ▼. 
Lial   againft   perfons  who   refufe  to  appear,  5  G,      ^^^"^^^^ 
1.  are  as  follows,  "  Upon  the  defendant's  not  ap- 
le  court  may  order  the  bill  to  be  jtakcn  pro  confeffb, 
Aich  decree  as  ihall  be  thou^t  juft,  and  may  thcrc- 
procefs  to  compel  th^  performance  by  an  immediate 
»n,  or  by  caufing  the  poflcflion  of  the  eftate  or  ef- 
anded  by  the  bill,  to  be  delivered  to  the  plaintiflF|  or 
as  the  nature  of  the  cafe  fhall  require." 
:  aft,  you  might  carry  it  on  through  the  whole  line 
Tainfl  a  defendant,  who  did  not    appear  to  the  fe- 
nd no  farther ;  but  you  might,  notwithftanding,  fct 
fe  agaiuil  the  otlier  defendant^  and  have  a  decree 

uld  do  this  before  the  aft  of  parliament,  where  a 
n  the  kingdom,  but  obftinately  refufed  to  appear, 
ught  the  coujTt  to  make  a  decree  againft  one  part- 
thc  other  is  out  of  the  kingdom,  that  an  account 
^n,  and  that  the  whole  which  appears  to  be  due  to 
lioiild  be  paid  by  the  defendant,  the  partner  who  is 
iiearing^  and  his  Lordfhip  ordered  it  accordingly. 


erfas  Fltzer  and  Stephens,   February  22,   1 742*  Cafe  308. 

Rivers  hy  his  will  gave  an  annuity  of  50/.  a  year,  tordRivtrshy 

life,  to  Catharine   j^dair,   now  Fitzer,   the  plaintiff  will  gave  an 

,  payable  quarterly,  and  by  a  codicil,  direftcd  tliat  ann«i^  *>f  50 /. 
I'^tii        1  I'll      '  r.  to  the  plamtin, 

hould  be  charged  with  the  payment  of  it.  who  atterwar<u, 

in  1716,  mar- 
t  Fitter  I  in  172S  they  agreed  to  part;  by  a  deed  of  reparation,  the  hulband  cove- 
er  14/  per  ann,  out  of  his  own  eAate,  and  24/.  more,  to  be  paid  quarterly,  out  of  the 
ind  12 Li.  year  to  hie  daughter*  by  the  plaintiff,  ibr  her  maintenance,  to  be  paid  quar* 

ought  againft  the  hufband,  and  Stiptpis,  a  creditor  of  his,  fince  the  execution  of  the 
Tiaintcnance,  to  have  the  truits  of  that  deed  performed.  Lord Hardwlcke  decretJ ac - 
€r  zf  the  bill  as  agMinfi  the  hulband  \  and  ai  to  Stepbtnsy  that  b$  ^xm!d  not  rcUaft  bit  claim 

ill  the  plaintiff  bad  paid  bim  bis  debt* 

\t  married  the  defendant  Fiizer^  and  in  1738  they     [  512  ] 
rt,  and  by  a  deed  of  feparation   the  hufband  cove-         ;^  ^  / 

nv  her  a  feparate  maintenance  of  14/.  per  ann.  out     ^     ^  ^i'  j^^yy^-^^ 
late,  and  24/.  more  to  be  paid  quarterly  to  her  out        Tf    "^    /  X — 
ty  of  50/.  and    12/.  a  year  to  his  daughter  by  the    "^  /-^^  ^  ^^'^ 
>e  paid  quarterly,  to  fuch  perfon  as  (Iiould  maintain  ^^  *  ^  ^*^^<-^^r^» 

ras  brought  by  the  wife  and  daughter  againft  the  ^  J/~^?  y 
1  againft  Stffh^fiSy  who  is  a  creditor  of  the  huf-^^**^'^^^^ -^-^^"^ 
the  execution  of  the  deed  of  feparate  maintenance,  //  ^^  '^  C:  ^ "  1 
I  all  his  eftate  real  and  perfonal  has  been  a^g^cd, ,  ^^^  "^^^^ 
he  djrpciions  of  the  infolvent  debtors*  aft,  2  Geo%  1*  y^  J/*  •  ^^ 
e  the  truft  of  the  deed  performed.  /y^^^y^^^  : 
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FiTztt  V.  It  was  infiftcd  by  the  defendant  Supkenh  counfel,  that  ilu^ 

FnztR.  was  a  voluntary  ^^^cA^  being  made  after  marriage,  and  with  re* 
gard  to  creditors  is  fraudulent  and  of,no  confideration,  and  clearly 
within  the  St.  of  1 2  ^^^^'  ^-  S*  ^^''J^'^'s  cafe,  3  Co.  81.  and  Eq, 
Cdf.  Ahr.  148.  were  cited  to  fhew  tliat  natural  love  and  affcftion 
is  no  confideration. 

For  the  plaintiff  \x.  was  infifted  that  the  13  Eliz.  fays  only  that 
It  fliall  be  a  good  confideration,  and  not  a  full  and  adequate 
confideration  :  aiid  that  this  conveyance  if  for  a  good,  though  not 
an  adequate  one,  has  taken  it  out  of  the  f!atute.  Vide  Jmi 
verfus  Marjljy  Caf.  in  Ch.  in  Ld,  Talbofs  time  64.  was  cited. 

They  argued  likewife  from  the  inconvenience  that  would 
arife  if  fuch  a  conftrudion  fliould  prevail,  as  is  conjended  for 
by  the  creditor's  counfeJ,  becaufe  it  would  be  almott  impoifiblc 
to  make  a  fettlement  of  feparate  maintenance,  that  would  be  of 
any  fotce,  which  though  they  are  not  defirable,  yet  are  too  often 
neceflary  things,  for  the  huiband  by  contracting  debts  afterwards 
%Vould  have  it  in  his  pov/er  to  defraud  the  wife,  and  deprive  kr 
of  any  maintenance. 

1  he  true  conftruclion,  they  faid,  upon  the  ftatute  was,  ^Ti 
where  a  deed  is  merely  voluntary,  and  intended  as  a  fraud,  that 
it  Ihould  be  confidered  as  fraudulent  againft  creditors,  but  where 
there  is  fome  confideration,  though  not  a  full  one,  thatit(bould 
be  othcrwife. 

The  creditor  had  him  in  execution  only  for  50/.  and  12  years 
afterwards  the  hufband  took  the  advantage  of  the  infolvcnt  debt- 
ors aft. 

Lord  Chancellor, 

Have  you,  any  inllance  of  it's  being  held  in  this  court,  that 
a  conveyance  from  a  hufband  to  a  wife  without  any  pecuniarj 
confideration  moving  from  the  wife,  has  been  held  to  be  good 
againft  creditors  ? 
L  5^3  J  Mr.  Attorney  General,  counfel  for  the  plaintiff,  faid  tbat 
indeed  natural  love  and  affcftion  alone  would  not  be  a  con- 
fideration ;  but  here  there  is  a  very  good  one,  the  maintenance 
of  the  wife  and  daughter  ;  for  fuppofc  the  wife  had  inftilutcda 
fuit  in  the  fpiritual  court  for  ahmony,  and  the  hufband  by  way 
of  defc^nce  had  infifled  there  upon  his  deed  of  feparate  main- 
1  tenance,  they  would  have  confidered  it  as  a  provifion  in  tbat 
court,  and  given  fentence  againft  the  fuit,  which  (hews  that  the 
ecclefiaftical  court  do  not  hold  it  to  be  voluntary,  but  binding 
upon  the  parties. 

Lord  Chancellor, 

The  qucftion  is  with  regard  to  the  deed  of  feparation  in 
1738,  and  the  trufh  declared  in  it,  whether  they  are  fraod*" 
lent  within  the  13  EUz.  againfl  the  defendant  Stephens  Ha  o^* 
ditor  ( I }. 

(z)  See  mte   i  vol.   15.     RuJ/€ll  v.  Hawamad.  . 
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It  IS  certain  that  every   conveyance  of  the  hufband  that  is     Tm^K  v. 
voluntary,  and   for  his   own  benefit,  is  fraudulent  againft  ere-  EvJyvoiunMr 

litOrS.  ,  •  c-  rv'jyanc.  of 

Confider  then  whether  this  truft  deed  is  not  fo.  ^    u{h:.t.d  h 

The  plaintiff  before  marriage  was  intitled  to  a  rent-charge  of  agn*in{tcr^ea 
50/.  a  year  for  her  life   from  Lord  Rivers^s  eftate,  flie  marries  Tho'     huib.r.' 
the  defendant  Fitxer^  and  for  fome    time  afterwards  they  lived  J')' '-w,  bound 
together  as  man  and  wife,  and  though  the  hulband  by  law  is  wifi,  anj  child, 
bound  to  maintain  his  wife  and  child,  yet  ftill  the  funds  out  of  yet  the  funds 
which  the  maintenance  is  to  arife  are  liable  to  his  creditors.  out  cf  which  the 

__,,-.._,  ,  .  ^  ^  maintenance  is 

This  being  fo,  he  conveys  the  annuity  to   truitees  to  lecure  to .  riA ,  ar-  lia- 
the   payment  of   24/.  per  antu  to   the   wife,  and    12/.  to  the  bi?tohiscre- 
daughter. 

It  has  been  infifted  on  the  part  of  the  plaintiff,  here  is  a  fuf- 
ficient  valuable  confideration,  though  it  was  admitted  on  all  hands 
that  natural  affedion  alone  is  not  one ;  but  I  by  no  means 
allow  this  IS  a  confideration,  for  if  it  was,  a  hu(band  and  wife 
need  only  agree  to  put  fome  part  of  his  eftate  out  of  his  power, 
by  vefting  it  in  truftees  for  her  feparate  ufe  in  order  to  defraud 
the  creditors.  ' 

The  cafe  in  the  fpiritual  court  putby  the  Attorney  General  is  The  dccrrcrs 
upon  the  mifbehaviour  of  the  hufband,  and  is  the  determination  ^^  thcipirituJ 
ofa  court  of  juftice,  who  have  jurifdiiSion  in   thefc  cafes :  be-  monyanV' 
fides  their  decrees  for  alimony  and  maintenance  are  only  againft  maintenance 
the  pcrfon  of  the  huft)and,  and  do  not  afteft  any  part  of  the  eftate,  ^  ^"'^  ^?^ 

t^  .      ,     f.  1      t     /I         i»  !•  *  the  pc;-ion  or  me 

as  to  take  it  from  the  hulband  s  creditors.  huibmd,  bo: 

afFcfl  no.  '.h? 
hulband's  eftate  fo  as  to  take  it  from  his  crcdi.on* 

A  provifo  in  the  deed  of  feparate  maintenance,  that  if  the  wife 
contrafts  debts   whereby   the  huCband  is  chargeable,  then  the 
^d  is  to  be  void;  fo  that  notwithftanding  this  deed  flie  may      [  514  ] 
ft  any  time  difavowit,  and  take  up  goods  acconliiig  to  her  rank,  1 
Or  here  is  no  covenant  on  the   part  of  the  truilces  to  indemnify  I 
he  hulband,  but  refts  barely  upon  tlie  agreement.  ' 

It  has  been  argued  for  the  plaintiff,  that  the  hufband  is  de- 
^vered  from  the  burden  of  maintaining  his  wife  and  daughter. 

But  here  is  no  covenant  from  the  truftees  or  relations  of  the 
^ife,  that  the  huft)and  fliall  not  be  obliged  to  allow  her  a  greater 
^^intcnance,  or  that  the  hufbind  fliall  be  difcharged  from  fuch 
Maintenance. 

It  is  ftill  ftronger  with  regard  to  the  daughter,  for  flie  was 
fi  infant  at  the  time  the  deed  was  executed,  and  could  not  be 
Ound  by  it ;  and  befides  the  father  by  nature  is  obliged  to  main- 
Un  her;  fo  that  the  parties  are  not  bound  at  all.- 

Then  confider  it  as  an  affignment  which  the  huPj.md  himfelf 
»ay  make  ufe  of  to  fence  againft  creditors,  and  confequently  it  is 
"audulent. 

This  cafe  ftands  quite  abftracled  and  naked  from  any  cafes,  1 
'here  there  may  be  a  covenant  by  relations  of  the  v»'ife  to  indcm-  j 
ify  the  huib^nd  againft  debts  of  the  wife;  but  I  will  not  now  I 

determine  ' 
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FiTzm  ▼• 

FlTZ£K. 

Con  fidf  rations 
are  not  to  be 
weighed  In  too 
nice  fcalcs. 


determine  what  the  conftrudlion  of  even  fuch  a  deed  woull  be^ 
with  regard  to  a  hufband's  creditors  ( i ) . 

This  is  not  Hke  the  cafe  of  Jones  verfus  Marjk^  for  there 
I  go/,  was  paid  by  the  wife's  relations,  and  I  am  not  to  wcigfi 
confidefations  in  too  nice  fcales  (2). 

The  next  tiling  which  has  been  infifted  on  for  the  plaintifFs, 
is,  that  fuppoiing  no  fuch  deed  had  been  exccutedi  as  it  was  a 
rent-charge  of  the  wife's  before  marriage,  and  the  hulband  had 
become  a  bankrupt,  the  court  would  not  have  decreed  it  to  the 
affignees  dui^ing  the  life  of  the  hufband,  unleft  they  had  firft 
agreed  to  fecure  fome  provifion  for  the  wife. 

This  is  the  cafe  of  a  freehold  of  a  wife,  and  devifed  to  her  for 
life,  and  during  the  coverture  die  hufband  might  have  a  legal 
remedy  by  diftrefs  for  the  arrears:  but  be  could  not  have  con- 
legal  remedy  by  vcycd  it  away  to  her  prejudice,  for  if  (he  had  furvired,  (he  would 
^an  of'the''    ^^^^  •^^^^  intitlcd  to  thc  rent-charge  again. 

annuity,    with- 
out being  ftrft  obliged  to  make  a  provifion  for  his  wife. 

Would  the  court,  where  this  is  the  cafe,  have  hindered  the 
hufband  of  his  legal  remedy  by  dillrefs,  till  he  had  firft  made 
fame  provifion  for  his  wife :  I  apprehend  by  no  means  (3),  anf 
more  than  they  wotJd  do  u  where  ai  man  marries  a  woman  feifdil 
oflandsinfee. 

*  And  even  in  the  cafes  of  afTignments  of  bankrupts  eftat^d^ 
in  the  late  cafe  of  Jeiufon  verfus  Mculfon  IS  «  con* :  Oci.  17» 


TKe  hufband 
during  the  co- 
verture had  a 


Creditors  in 
bankrupt  cafes 
are  intitled  to 
the  intercft  thc 
hulband  has  in 
thc  wife's  cbofe 
tna6iion  during 
his  life. 


J  742,  vide  ante  417,  the  court  have  not  determined  that  credi- 
tors are  not  intitled  to  thc  intereft  the  hu(band  has  in  tlic  wife*! 
clxife  in  aciion  during  his  life,  but  have  recommended  it  to  them 
to  allow  a  grofs  fum  to  the  wife  by  Way  of  provifion,  and  to  talc 
tlic  reft  to  themfclves  to  prevent  a  greater  trouble. 

His  Lordfliip  decreed  that  upon  the  plafntifF  Mrs.  Fitsa^^ 
paying  the  defendant  Stephens  the  remainder  of  his  debt,  that 
Stephens  (hould  releafe  all  his  right  to  the  annuity  to  the  tnift* 
of  the  deed  of  feparate  maintenance. 

He  decreed  likewife  the  trulls  of  the  deed  to  be  performed, « 
againft  thc  defendant  Fitter  the  hufband, 

Cofts  were  given  to  the  creditor  only. 


( I )  But  it  has  been  fince  determined,  that 
a  covenant  of  indemnity  to  thc  hulband 
by  truftees  againft  the  debts  of  thc  wife, 
is  a  fufiicicnt  confidcration  as  againft 
crejiitors.  .  Stephens  v.  Olive,  2  Bro.Cha. 


Rfp.  90.      King    V.   Bte^rr,    ibid.  93* 
Compton  v.  CoIIinfon^  ibid.  386. 

(2)  ^TiddUcome  v.  Ma^l^n:,  poft.  S^^' 

(3)  Jrsxjon  V.  Moulfon,  ante  420,  '^^ 
references. 


Cafe  309. 


Poore  verfus    Clark^  February   22,  1742« 


A  Bill  was  brought  by  a  lefTee  for  21  years,  under  the  Dew 
arid  Chaper  of  Winchefter,  againft  a  Lord  of  a  mauor,  aiKi 
tlie  tenant  of  a  particular  houfe,  that  it  might  be  pulled  down,  «5 


Wiirreyoudraw 

the  jurifdi&Ion 

out  of  a  court  of  , 

hw,  you  muft 

have  all  the  -j^ 

partici  belorc  thc  court,  who  are  neccflary  to  make  thc  determination  complct?,  and  to  ^ykt  thc^n*"^ 
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)bflni£led  the  plaintifPs  way  to  his  fields,  and  to  be  quieted      F<h»««  ▼. 
he  poiTeflion  of  the  way  for  the  future.  -Ciai^, 

i'he  defendant's  counfel  objedled  for  want  of  parties,  becaufc 
Dean  and  Chapter  of  Wmcheftery  who  arc  the  owners  of  the 
eritance,  are  not  brought  before  the  court. 
^oRD  Chancellor, 

f  the  relief  can  be  only  temporary,  it  muft  be  left  to  law; 
in  cafes  of  this  kind  the  court  will  not  interfere  unlefs  they 
make  a  lading  and  permanent  decree,  that  fhall  for  ever 
:t  and  fettle  the  right,  and  will  not  decree  it  for  a  particular 
n  only. 

The  plaintiff  here  might  as  well  have  been  a  tenant  for  one 
r  as  twenty-one,  or  even  a  tenant  at  will. 
[f  the  qucftion  \kras  concerning  a  right  of  common,  though  a 
feholder  might  edablifh  it  at  law,  yet  if  he  brings  a  bill  here 
eftablifh  fuch  right,  was  it  ever  ionc  without  having  the 
ner  of  the  inheritance  before  the  court  5  tlie  fame  rule  holds 
3n  a  bill  brought  by  a  lefTee  for  tithes,  or  for  eitablifhing  a 
dus  ( I )  •,  fo  is  the  practice  of  the  exchequer;  for  the  gene- 
rule  is,  that  if  you  draw  the  jurifdi£Vioti  out  of  a  court  of 
/,  you  muft  ha\'e  all  perfons  parties  before  this  court,  who 
llbeneceflary  to  make  the  determination  complete  (a),  and  to  £  516  1 
let  the  qucftion. 

The  cafe  of  Bujb  verfus  Wejlern^  Prec.  in  Ch.  530.  is  differ- 
:  from  the  prefent,  becaufe  the  defendant  there  refled  entire- 
upon  a  forfeited  mortgage,  and  did  not  fct  forth  who  the 
ner  of  the  inheritance  was,  or  pray  thai  he  might  be  made  a 
:ty ;  upon  the  wlK)le,  this  is  a  good'objeftion  for  want  of 
•ties. 

As  to  the  objcflion  of  not  making  the  reft  of  the  freeholders  ;^  dccrettji'Mt 
1  leflTees  of  the  manor  parties,  if  they  do  not  think  proper  to  the  lord  of* 
lute  the  plaintifPs  right,  tlie  plaintifF  is  not  obliged  to  bring  J^^^^^q^* 
m  before  tlie  court  5  but  if  they  fliould  not  fubmit  to  the  right  in  ^^orixec 
claims  of  the  way,  a  decree  againft  the  lord  of  a  manor  will  holders  for  a£c, 
bind  copyholders  in  fee,  or  freeholders  for  life,  but  they  may  T^rUcT  w^iu* 
itrovert  tl&e  right  notwithftanding. 

1)  Mam  ofTork  v.  Pilkingtoriy  ante  I  vol.  282.      (2)  Pa'-^-let  v.  Bi^p  ofLiaccUf 

autf^  296, 


ShtiJal  verfus   jfelyl/^  February  25,   1742.  Cafe  3I0«  ^^, 

rHE  bill  was  brought  againft  the   executors  of  Sir  Jofcph  AU^jc^ct       ^^ 
JfhyJl  for  a  legacy  of  1 00c /  (  I  ).        '  'ooo/.  giren 

5ir  Jofcph'^  will   was  dated  the  ^th  of  May  1738,  foon  after-  "^J;.'^'^*" 
rds  hlx.Sbtidal  the  plaintifPs  late  hufband  made  his  addrefl'cs  piamt;iF,m)t 

latlsficd  hy  the 
500/.  givrn  upon  the  marr'uge  in  the  tcftitorMk'e-tiai«« 

[i)  It  does  not  appear  that  there  was  any  particular  time  appQintcd  for  pay* 
QC  of  tilts  legacy.  ^^  ^^  ^-^ 


^\  yy  jf-'  ^^<^^  c^^f.v 


/      ^     -T--—      -    >V 
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Shudal  \,     to  her,  and  fomc  time  in  July  following  applied  to  Sir  7c/r/)J, 

Jkkyll.      ^^,j^^  ^^^^  j^^.j.  m^(,|^.  ^ ,  j^   for  his  approbation,  who  being  fatibtd 

^^/;/       >^  ^         with  tlic  matcli,  Hiiil  he  would  j^ive  him  500/.  but  as  it  was  not 

*  *^^'^'  convenient  to  let  him  have  the  money,  he  would  draw  a  note 

payable  to  him  on  the  25/A  of  March  1739,  and  lodge  it  in  Mr, 

7/://'s  hands,  to  be  delivered  to  Mr.  Shudal  after  the  marriage 

w.i?  Ikv.1,   (which  he  did  accordingly),  and  alfo  faid_thatJifi_iiouU 

lt?v''j  iomcihing  tohjs  niece  by.  Jiis.  will,  but  that  he  would  no:  be 

put  uiiilcr  any  obligation  of  doing  it. 

[T'pon  the   i()th  of  >/*v^«v/?,  1738,  Sir  Jj/eph  died  without Te« 
/A/''^[^'-  '^z^'      vokinc:  his  will,  and    the  very  next  day  the  plaintiff  and  Mr. 
"^T^  s\y^y^^*'^^'' Shudal  were  married, 
.v?^^^^^!/      ^^^^  qu('[:ion   is,  whether  the  legacy  of  1 000/.  given  to  the 

plaintiff  under  the  wiil  is  fatisiicd,  by  the  5 00  A  given  upon  the 

marriage  in  the  tc  ft  a  tor's  life -time. 

Mr.  Solicitor  General  for  the  plaintiff,     , 
Argued  that  this  cale  is  not  within  the  general  rule  of  pre-  • 
fumptive   farisfacSlion,  for   when  it   has  been  fo  conilrued,  it  is 
where  the  bcqucll:  under  the  will  is  exprefhiy  given  to  a  daugker 
%  for  a  portion;  rrd  cited  Haricp  vcrfus  [H:itmGrey  i  P»  IK  681. 
[  j;i7  ]         H.-re  the    legacy  of  1000/.  is  given  generally  to  the  plainiifii 
who  is  the  teftator\s  grand  niece  :  there's  no  ground  to  imagine 
that  becaule  thi"  tcflntor  gave   500/.  in  his  hfe-time  to  the  huf- 
band,  he  intenc'cd  i:  fhould  go  in  part  (lUisfaclion  of  the  plain- 
tiff's legacy,  f^tdc  Sp:/:.h  ygt{us  Cope^  Jan.  27,  1742  (2).  Befides, 
the  note  given  to  the  hulband   was  by  no  means  for  her  bencflti 
for  it  miglit  have  gene  to  his  executors,  nor  was  there  any  fcttk- 
mcnt  made  by    the    hufband  in  confidcration  of  the  fum  fo  ad- 
vanced, and  he  is  now  dead  infolvent. 

Mr.  Attorney  General  for  the  defendant  the  executor  faidi 
tliat  as  the  teftator  was  confulted  on  the  match,  and  not  her  own 
father,  Sir  Jcpph  ft  amis  in  loco  parentis  ^  and  confequently  firos 
the  nature  of  tlie  cafe  it  was  intended  as  a  portion. 

A  ftrong  circumftAnce  to  fhcw  his  intention  with  regard  to 
the  plaintiff,  is,  that  nctwithilanding  the  teftator  had  given  to 
another  niece  Margaret  Hilly  a  legacy  of  1 00c/.  yet  upon  ad- 
vancing to  her  afterwards  500/.  upon  her  marriage,  he  told  bis 
fccretary  Mr,  Mortimer ^  that  now  Ihe  fliould  have  but  500/.  un- 
der the  will :  and  though  it  does  not  appear  ihat  he  exprrtT- 
cd  hlmfclf  in  the  fame  manner  upon  the  marriage  of  Mrs.  &?•»- 
(^afj  yet  it  is  moft  natural  to  fuppofe  that  his  intention  was  the 
fame. 

The  Chancellor  made  two  qucftions  In  this  cafe, 
riift,  Whether  there  is  a  prefumption  of  fatisfaftlon,  of  an 
aden^ption  of  the  legacy,  by  what  *Sir  J/^ph  jftiyll did  afterwards 
in  liis  life-time. 

Secondly,  If  tliere  is  not  a  genera'  prefumption,  then  whe- 
ther there  is  any  tiling  in  the  caufe  which  amoun  s  to  a  proof 
that  he  intended  it  as  a  fatisfaftion. 

(i)   Slif  was  great   niece  of  the  half         (i)   Ante  ^^i,  S.  C. 
blood  by  the  mother's  fulc  to  Sir  V.'^- .^. 
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[Tiis  mud  depend  upon  the  note,  and  the  evidence.  Shudal  t. 

lir  Jofeph  by  his  will  has  given  to  the  plaintifFby  the  name  of      J'"^^*-*- 
iLobeth  Parfons^  and  to  Ann  Parfotis  her  filler,  a  general  legacy 
[ooo/.  a-piece. 

\bout  ten  weeks  after  Mr.  Shudal  acquaints  Sir  Jofeph  Jekyll 
h  his  intention  of  marrying  the  plaintiff,  who  approved  of  the 
:ch,  and  immediately  drevir  a  note  for  500/.  payable  to  Shw 
the  25/A  oi March  ncxt» 

Vfter  this  converfation,  and  the  giving  of  the  note,  it  appears 
have  been  the  intention  of  the  parties  to  have  married  in  a 
night  or  three  weeks  at  farthcft. 

The  quedion  is,  if  there  is  any  prefumption  to  be  drawn  from      [5183 
ice.  .  ^^        ^ 

am  of  opinion  that  if  the   cafe  refted  here,  it  would  not        ^'■^^ 
ite  a  prefumption  of  fatisfaftion  cither  of  the  whole  1000  /.  or   ^^^:^*^^^^^^^ 

tofit,  /.7l.'.^SZZ 

rhe  general  run  of  cafes  is  upon  a  father's  making  provifion  by  ^^^^  a  father 
J  of  portion  for  a  daughter  in  his  life-time :  this  is  truly  faid  to  gives  a  legacy 
I  debt  of  nature  from  a  parent  to  a  child,  and  though  he  gives  i:«|j^tf'^  ^ndcra 
gacy  generally  under  a  wilJ,  yet  he  mufl.  be  underftood  to  mean  ^^^  he  muft^e 
8  a  portion ;  and  therefore  if  he  gives  a  fum  afterwards  to  her  underftood  to 
•nher  marriage,  it  is  for  the  fame  end,  and  confequcntly  an  "^^^J'ifJe" 
mption  of  the  legacy  ( i ).  aftcj^di  giret 

her  a  fum  oa 
marriage,  Itisaii  adempaon  of  the  legacy* 

This  court  to  be  fure  leans  (Irongly  againd  double  portions,  or  Double  portiona 
blc  provifions,  and  whether  the  portion  given  in  the  life-time  *"  "^^^  ^^'* 
rfs,  or  not,  is  no  ways  material ;  but  all  thcfc  cafes  diflFer  ex-  uansagJnft,^ 
lely  from  a  bounty  given  by  a  remote  relation,  though  I  will  and  whether  the 
fay  but  there  may  be  cafes  between  collateral  relations  which  J^e^JJJ^ **''*"  b* 
lid  be  confide  red  as  an   ademption;  for  fuppofe  a  child  to  lefsornotyiino 
m   orphan  without   father  or  mother,  under  the  care  of  a  ways  material. 
itcral  relation,  who  by  his  will  gives  her  a  legacy,  and  ex-  phanT*  under 
les  it  to  be  for  her  pcfrtion,  and  afterwards  makes  a  provifion  thecareofacol* 
[icr  in  his  life-time,  I  fliould  be  ijiclined  to  think  this   an  ^^f"?*  V^^H^* 

and  he  by  will 
npnon.  give,  her  a  le- 

gacyy  which  it 
ifed  to  be  for  h?r  portion^  and  afterwards  provides  for  her  in  his  life  time  |  Lord  HardwUkt  ia« 
I  to  chink  this  would  be  aa  adempcion. 

ut  In  the  prefent  cafe,  the  plaintifi^s  father  is  living,  and 

ollateral  relation  only,  her  great  uncle^  gives  her  a  general 

cy :  now  I  do  not  know  any  cafe  where  fuch  a  relation's  giv-> 

a  general  legacy,  and  afterwards  advancing  the  fame  perfon 

is  life^time  has  been  held  to  be  a  fatisfa£tion,  and  therefore 

:t8  from  the  cafes  of  fathers,  or  grandfathers,  ftanding  in  loco  *    ^ 

mtis{2). 

Che  chief  ftrength  of  this  cafe  depends  upon  the  fecond  quef« 

1,  whether  from  the  proofs  which  have  been  read  it  appears, 

tthe  teftator  intended  it  as  a  fatisfadion. 

[1)  See  BcDafis  v.  Utbwatt^  ante  1  vol.        (2)  Spinis  v.  Rohins.  ante  492.  Powell 
iaote.  V.  Cleaver,  2  Br9.  Qha.  Rep.  coo. 

^f^TU  li  1^ 


/ 
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Sttudal  ▼.  1  am  of  opinion  that  the  evidence  does  import  quite  the  con- 

ji.KvLL.       trary,  and  parol  declarations  have  been  conftaiitly  admitted  in  all 

In  the  cafes  of      (j^^^^  ^afcS  (  I  ). 

fcglcict  p'irol  Sir  Jofeph  JehylPs  faying  to  Skudal  that  he  would  leave  the 

arda.at;onshive  plaintiff  fomcthing,  but  that  he  would  not  lay  himfclf  under  an 
always  been  aJ-  Qi^jigation  to  do  it,  for  (hc  mull  take  her  chance,  imports,  that 

he  intended  to  give  her  a  legacy  by  tlic  xvilL 
r   q^Q  ■]  But  how  is  it  poflible  for  a   court  of  jufticc  to  fettle  what 

was  the  quantum  the  teftator  intended  ;  and  can  I  imply  that  hc 

intended  to  leave  her  no  more  than  500/. 
Siippofc  a  father  Suppofc,  cvcu  in  the  cafe  of  a  father,  he  had  given  500/. 
give':adaiigh.cr  {q  a  daughter,  or  to  the  hulbaud,  as  a  portion,  and  hadfaid,  at 
^o^^in niar-^"  ^^^  ^^"^^  tip.ie,  I  \w\\\  Icavc  her  fomcthing  by  my  will,  but  wU 
rug.?,  aad  fays,  not  lay  myfclf  under  any  obligation,  and  you  muft  take  the 
1  wai  leave  her  chancc  ;  a  court  of  equity  would  not  have  held  tliis  to  bcaa 
m^wiuTbu/      ademption  of  the  legacy  under  the  wiih 

will  not  oblige 

m>relf  to  do  it,  this  wou'.i  not  be  in  ademption. 

But  it  isfaid,  the  conftruftion  in  this  cafe  muft  be  by  way  of 
analogy  to  what  Sir  Jofph  Jekyll  has  done   with  regard  to  ano- 
ther great  niece,  Mrs.  Margaret  HilL 
The  altering  a  But  though  he  has  altered  his   will,  as  to  one  perfon,  lean 

wTiiastoonc  ncvcr  take  it  to  be  an  evidence  of  his  intention  to  alter  the  Ic- 
U  taken  as  an  gacy  of  aiiotlier  perfon;  and  therefore,  the  inference  to  be 
evidence  of  the  drawH   from  hencje,  makes  rather  for  than  againll  the  plain- 

teAatof's  intcn-  -00 
tion,  to  alter  the  ""* 
legacy  as  to  another. 


As,  therefore,  1  am  of  opinion,  that  even  a  father  giving  ib 
daughter  a  portion  in  his  life-time,  and  accompanying  it  withfod" 
declarations,  would  not  have  been  an  ademption  of  any  legacy" 
bequeathed  to  her  under  a  will,  a  fortiori  I  ought  in  this  cafe  tt) 
decree  tlie  executor  to  pay  looo/.  to  the  pIrantifF,  withintcitft 
at  4/.  per  cent,  from  one  year  after  the  teftator's  death :  I  OmJ 
give  no  cofts  on  cithci  fide  (2). 

(i)  Roft^welly, Bennett,  poft.  3  vol.  77.     (2)  Reg,  Z./.^.  /?.  1742.  fol.  184. 


Cafe  31 1  •  MlddJccome  vcrfus  MarloiVy  Pehnuiry  28,  1742* 

/  ^^*  *-  ^  .   ;,,^j  ^  ^yj^^  ^^^  intitled  to  a  leafehold  eftate,  and  a  (hare  in  tl* 

©.n^^i'i^iii^n  infant,  re  fid  ue  of  her  father's  perfonal  eftate,  amounting  to  50o£, 

j^^^^^thf  huiband,  by  marrics  daring  her  infancy  ;  the  hufband,  by  deed  after  marriage 

' —  ri-'* 'I  reeTtlut  ^S^^^^  ^'^^^  ^^^^  father's  exccutors  that  the  500/.  fliall  be  fetdci 

tLe^ Vcu/.  \hl\    to  iier  feparatc  ufc   for  life,  and  after  her  death,  to  the  iffac 
b«io^^ci«i3r4fe  tlu;  marriage  ;  and  in  the  deed  is  a  provifo  empowering  the  trrf 
^lVX^fllAx\x'^  ^''-^  ^^^  advance  the  hulband  ail  or  any  part  of  the  money  by 

to  lliC  i.Turof        of  loan, 

the  njafiiige; 

in  rhedecu  wai  a  prAvifo,  tmpowering  ttetruitce  tolrt^d  j  prf,  or  lli?  whole,  to  the  ha0>an4{  kek 

h1:.i  ibr  500/  and  io  ioartetn  months  ahtr  hc  became  a  bankrui^tj  the  truftee  brought  his  bill  W 

admiiud  a  crediuir.     L'^rd  JlarJ-ivUkt  d«crt§d  in  Jh9ulJ  icm4  h  ai  u  o eJiier  under  tie  cvmm^tttff^ 

momij  It  faid  /•  tbe  b^Jhandi 


in  the  Time  6f  Lord  Chancellor  Hardwicke.  510 

urfuance  of  this  provifo,  the  truftees  lent  the  hufband  all  Mir^ut^coM* 
ney,  and,  fourteen  months  after  the  execution  of  the  deed,  ^'  Ma»low. 
imc  a  bankrupt. 

bill  is  brought  by  the  trustees  to  be  admitted  creditors  r  520  1 
the  commllfion. 

defendant,  the  afiignee  of  tlie  bankrupt,  xnfifts  this  was 
)an  by  virtue  of  the  provifo  to  the  hulb'and,  but  a  payment 
of  tiic  legacy. 

!ipts  were  produced  under  the  hulband's  hand,  for  mo- 
;  on  Account  of  the  legacy,  one  of  which  was  before  the 
or  the  fum  of  one  hundred  pounds,  the  reft  after  the  exe- 

3fit. 

D  Chancellor, 

queftion  is,  Whether  this  deed  is  upon  fuch  a  confide- 
is  to  prevail  agalnft  creditors. 

of  opinion  it  is;  for  if  a  man  marries  an  infant,  and  A  fcitlemrnt 
no  manner  of  provilion   before   marriage,  a  fettlement  made  After  mar- 
fterwards  is  good,  where   there  is  no  proof  of  his  being  ^Ifcrc'ihThuf, 

d  at  the  time.  band  v.-zs  not  in- 

debted i4t  the 
time,  and  the  wife,  when  married,  an  infant^ 

e  prefent  cafe,  it  is  very  far  from  being  an  unreafonable 
fnt,  as  there  was  no  part  of  the  hufband's  eftate  fettled, 
is  not  within  the  meaning  of  the  13  Eliz.  which  confines 
:h  conveyances  as  are  made  to  defraud  creditors  5  now  at 
:  this  deed  was  made,  there'  was  not  fo  mugh  as  a  fingle 
( I )  -,  fg  that  even  taking  it  at  law,  it  would  be  difficult 
:reditors  to  come  at  it. 

re  was  any  doubt  as  to  the  time  of  the  execution,  it  might 
)und  for  direfting  an  iflue ;  but  the  evidence  is,  that  it 
cuted  about  the  time  it  bears  date. 

being  fo,  if  you  confider  it  upon  the  general  equity  in  Neitheithchuf- 
rt,  neither  the  hufband,  nor  any  perfon  (landing  in  his  band,  nor  a  per- 
;an  have  the  fortune  of  the  wife,  without  making  a  pro-  ^j" ^Vacl^faJT 

i)«  have  the  wife's 

:  truftees  of  the  hufband  have  done  the  fame  thing  with  fortune  without 

0  the  wife,  which  the  court  would  have  obliged  them  to  ^^q^^  *  ^'^ 
is  it  unreafonable  ?  For  thougli  I  agree  the  court  would 

J  direfted  this  fettlement,  fuppofing  the  hufband  had  any 
'  his  own  to  fettle,  yet  it  was  very  proper,  as  there  is  no 
ation  of  the  hufband's  fide,  and  as  the  court  would  have 

1  the  fame  thing,  upon  the  Matter's  reporting  this  to  be 
imflance  of  the  cafe,  ther6  is  no  ground  to  call  it  an  un- 
>lc  fettlement  (3). 

The 

ujjellv,  Hammond^  ante  I  vol.  1 5.  22.  Bro'wn  v.  Jones ^  ante,  i  voT.  19:5. 
envfon  y ,  Moul/on^  ante  420.  and  IVheilcr  v.  Caryl^  Amb.  121,  H'^arJ  y. 
there  referred  to.  Shallet,  z  VeJ,  17. 

>  Mow  v.   Rjcauhf  Pre.  Cha. 

liz 
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MiDDLieoMi  The  court  never  weighs  nicely,  what  will  be  the  particular  ad- 
»r'  r  l^^^^l   vantacie  on  one  fide  or  the  other  under  a  fettlement,  if  it  is  iuft  in 

Iraiett.einent  1/    • 

w iuft  in  gerc-  general  ( i ;. 

nC  a  particular  Though  after  the  execution  of  the  deed,  the  receipts  are 
onVfiJ?^  Ae  gi^^"  ^  for  a  legacy,  yet  it  muft  be  taken  to  be  upon  the 
other  wiu  oot  fooUng  of  (he  deed  of  cruft,  and  therefore  I  muft  decree  the 
afi'ea  iu  plaintiff  to  come   in  as  a  creditor  under  the  commifiion  for 

fuch  money  as  he  paid  to  the  huiband  after  the  deed  was  a^ 

cuted* 

( 1 )  Fi/zcr  V.  Fitzcr,  ante  5 1 4. 


Cafe  312.  /ifW  verfus  Briant,  March  3,  1742. 

S-CdteaiVcf. 

A  father,  aJmi  •  'TH  ^^  ^  plabtiff*s  wife  was  intitled  to  the  reCdue  of  her 
niftrator  Jursnu  X  grandmother's  eftate  under  her  will,  and  likewife  was  fcft 
hTdattTht^^  executrix,  and  durante  tninore  atate  her  father  was  adminiftn- 
whowaseYecu-  tor  :  at  the  time  of  her  marriage  with  the  plaintiff,  he  was,  bf 
trtxaiarefidu-  agreement,  to  have  800/.  from  the  father,  which  in  the  fcttk. 
hJr  Minima-  ^'^^^^  ^^  mentioned  to  be  a  portion,  and  in  confideration  of  natmal 
ther*c  efi^t      lovc  and  uffcftion. 

agreed,  when 

Ae married  with  the  plalnti/f,  that  he  ihould  have  800  /.  which  in  the  fcttlemcnt  is  caU^  0f9rtm;Ud 
Hardwuk^  nfu£td  to  decree  an  account  of  the  grandmother*s  perfonal  eftate,  as  Ihe  had  been  dead  wav 
yean  y  but  dire^ed  the  fa:hcr*s  reprefenUtive  ihould  account  for  hi«  pcrional  eftate  at  to  tk  tool 
•oly,  and  intereft  at  4/.  /«r  cait4  from  the  marriage. 

\ 

^^^.^^  It  was   infifted   for  the  plaintiff,  that  he  is  intitled  to  anao* 

count  of  the   refidue  of  tlie  grandmotlier's  eftate  from  die  l^ 


^  __  

^^^^^^^  y^yprekntdtWc  of  his  wife's  father;  and  that  the  8oo/#  paidbjkr 
Cf  £,  ^^      /   father  upon  her  marriage,  was  not  in  fatisfaAion  of  this  rc&h^ 
'    ^^y  ^  efpecially  as  it  is  exprefled  to  be  given  for  natural  lovc  aal 

^^^^^J"^'^  ^  aftc^onj  and  as  the  father,  at  the  time  of  the  marriagCiVai 
^a^^/p^^'^^^^^^^^^^  ^^  '^^^  8000 /•  and  had  only  this  daughter  and  oneibi^ 
o      ^<^  '      ^     his  counfel  argued  it  was  not  probable  he  meant  it  a&alstii' 

^y^ —  faction. 
_— —  That  conftruftive  fatisfadiions  muft  be  drawn  from  dicing 

^^.t.^.iU^4^.^'r--^^     ftanccs. 
,^^^^  y/^  That  there  is  no  cafe  to  Ijf  produced,  where  a  father  is  BH 

/,     ^^jg,^     debted  to  a  child  on  account  of  a  demand  under  the  will  of » 

^^    ^y.  T/.v  collateral  relation ;    that  before  the  demand  is  liquidatedi  li 

/  .  A/v2<v^^'  '  giving  a  fum  as  a  portion  to  this  child  has  been  held  to  be  afc* 

tisfa£lien  of  this  demand :  for  this  purpofe  was  cited  iVariii 

Chan.  Cbidley  verfus  Lee^  228.  and  Barnham  Ycvfus PiiJ/tpffiffSi 

about  a  year  ago  before  Lord  Hardwiske  ( 1  )• 

The  counfel  for  the  defendant  refted  chiefly  upon  the  [a» 
declarations  of  the  plaintiff  and  his  wife,  foon  after  the  mam^^ 
fhat  the  Soo/»  was  intended  both  as  a  portion,  and  a  isAi^^ 

(i)  Juu  215.  S.  C. 


:i 
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m  likcwifc  as  to  the  reGdue  of  the  grandmother's  eftate,  and  Woo©  ▼. 
e  depoGtions  of  fix  or  feven  witneffes  were  read,  which  were  ^^'^''t. 
ry  full  to  this  point. 

To  encounter  this,  on  the  plaintiff's  Gde  was  read  the  evi- 
nce of  the  father's  declarations  before  and'after  the  marriage ; 
at,  he  faid,  his  mother  had  left  500/.  at  leaft  to  his  daugh- 
r;  and  that  he  would  give  John  ^^^/ (the  plaintiff)  1000/. 
id  make  a  man  of  him;  and,  not  above  Gx.  weeks  before  his 
lath,  faid  to  the  plaintiff,  thou  knoweft  I  owe  thee  a  great 
ral  of  money,  and  thou  fhall  not  be  wronged  of  a  farthing. 
Lord  Chancellor, 

The  plaintiff  is  intitled,  of  courfc,  to  what  remains  due  upon 
ic  800/. 

The  doubt  is,  whether  there  ought  to  be  an  account  taken  of  the 
andmother's  eftate. 

I  am  of  opinion,  there  are  no  grounds  to  direft  fuch  an  ac- 
tunt. 

If  I  was  to  do  it,  after  fuch  a  length  of  time  as  twenty  years, 
r  fo  long  the  grandmother  has  been  dead,  it  would  be  laying 
>wn  a  rule  that  mufl  create  great  confufion. 
The  firfl  queftion  is.  Whether  there  is  a  prefumptive  fatisfac- 
3n  of  the  legacy  to  the  plaintiff's  wife,  under  the  grandmother's 
ill,  by  the  800/.  being  advanced  to  her  by  the  father  on  her 
larriage.  r. 

I  do  not  think  any  certain  rule  can  be  laid  down,  but  the  cafes 
tufl  depend  upon  their  particular  circumftances. 

There  are  very  few  cafes  where  a  father  will  not  be  prefumed  In  moft  cafej  a 
» have  paid  the   debt  he  owes  to   a   daughter,  when,  in  his  ^**u^^"t^ 
fe-tkne,  he  gives  her  in  marriage  a  gi  eater  fum  than  he  owed  have  p«id  the 
cr:  for   it  is  very  unnatural  to   fuppofe  that  he  would  chufe  <iebtbeowei* 
)  leave  himfelf  a  debtor  to  her,  and  fubjeft  to  an  account.  ^J^w/iife^ti^ 

he  gives  her 
a  greater  fum  inmarriaf  e* 

The  word  portion^  to  be  fure,  may  Imply  a  fortune  out  of  the  Portion,  not  wiy 
ither's  eftate  ;  but,  on  the  other  hand,  it  relates  likewifc  to  what  ^f  ""hMr"*^ 
be  wife  brings  with  her  in  marriage,  and  anfwers  to  the  vrorddds  ther'»  eftate, but 
t  Latin  ;  fo  that  it  is  as  properly  and  naturally  applied  to  this  «»y  aifo  rchice 
»fcas  the  other,  and  no  argument  in  favour  of  the  plaintiff  is  b^n^whhhir* 
'  be  drawn  merely  from  the  term  portion  being  made  ufe  of  in  in  marriage,  and 
ic  marriage-fettlement.  anfwers  to  the 

^  word  a9s  in  La» 

•  As  to  the  cafe  of  Chidley  verfus  Lee^  the  ground  Six  John  Lord  HardwUkt 
npwr  went  upon  was,  that  the  hufband  knew  nothing  of  the  exprcfledhiidif- 
gacy  to  the  wife  from  the  collateral  anceflor,  and  therefore  held  cree,°in  the  clfs  - 
Was  not  fatisGed  by  the  portion,  though  it  was  a  much  larger  oiChUUtjy.Let, 
m  than  the  legacy  :  but  I  muft  own  I  think  that  was  an  ex-  JJq^^^^**^]^,*^  .^ 
imc  hard  cafe,  and  I  believe  I  fhould  have  been  inclined  to  de-  ciinedtohave  " 
rmine  it  otherwife.  detcnnined  it 

The  other  cafe  was  Barnham  verfus  Phillips^  heard  before  me  ^^^^^^*  ^ 

1741  CO.  '  ^*^  •' 

(i)  Ahu  215.  S.  C. 

lit  There 
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Wood  ▼.  Thcrc  the  father,  a  freeman  of  London^  made  his  will,  and 

KiANT.  divided  his  eftate  according  to  the  cuftom,  and  the  dead  man's 

A  freeman  of  p^rt  hc  dcvifcd  among  his  wife  and  children ;  afterwards,  in  his 

div"idcd  his^'  life-time,  he  marries  one  of  his  daughters,  and  gives  her  1000/. 

eftate  according  which  the  court  declared  to  be  a   fatisfadlion  of  her  orphanage 

to  the  cuftom,  ftare,  but  not  as  to  her  fliare  in  the  dead  man's  part,  bccaufe  it 

anddevifcd  ;he  .  ,  .  i  -n  i  i        r       • 

dead  man's  part    ^^^s  uuccrtam,  at  the  time  the  will  was  made,  to  whatlumit 

among  his  wife      yrould  amount. 

and  children ; 

afterwards  hc  gave  a  daughter  looo/.  in  marnage;  held  to  be  a  fatUfaiilion  of  the  orphanage  iharci  bat 

not  as  to  her  ihare  in  the  dead  Ban'&  part. 

If  the  prefent  cafe,  therefore,  reftcd  upon  th«  prefumptioD 
only,  I  fhould  be  of  opinion  that  the  800/.  was  a  fatisfadion  for 
the  refidue  under  the  grandmother's  will  (2). 

It  has  been  faid  the  legacy  was  unliquidated,  and  no  ac- 
count has  been  taken  of  the  grandmother's  eftate  to  this  day; 
and  if  there  were  any  grounds  to  think  that  the  refidue  under 
her  will  was  more  than  the  fortune  given  to  the  plaintifFs  wife 
in  marriage,  it  might  be  a  reafon  for  direfting  an  account 
of  this  eftate,  but  500  /.  is  admitted  to  be  the  utmoft  amount. 
'  The  evidence  on  the  defendantV.  fide,  with  regard  to  the  de- 

clarations of  the  plaintiffand  his  wife,  are  very  ftrong,  and  applied 
direclly  to  th«i  point  of  fatisfa£tion. 

And,  on  the  other  fulc,  there  are  oifly  loofe  and  general 
declarations  of  the  father,  tlxat  he  was  indebted  to  the  plain- 
tiff. 
From  1725,  the  ^^^^  Chancellor  decreed  an  account  of  tlie  father's  perfonal 
time  Lord  ^/»f  eftatc  as  to  the  800/.  only,  and  intereft  at  4/.  percent,  from 
^J^^^^^^^J^^^j^^  the  marriage  againft  his  reprefentative  •,  the  plaintiff's  counfd 
court  have  never  ppcffed  vcry  much  for  5/.  per  cent,  but  from  1725,  the  time 
direftcd  more      Lord  Chancellor  King  had   the  feals,  tlie  court  have  never  di- 

tliefe  ca(es. 

(2)   So   MackJjwel    v.    Halfpenny ^    2  Barret  \.  Bedford^    I  Tr/,  ^ig.    HauhhTj 

Vern,    484.     Seedy.    Bradford,     I    r'ef,  v.  H.-Jnifury,  2  Bro.  Ch/i.  Rep.  ^^2,  ^2^- 
501.     Con/ra   Semb.     Dujichl  v.    Smithy  (3)    Vide    GuUlam    v.    Holland^    ante 

2  rem.  25 S.     Cbidlcy  v.  Lee,  Pre.  Cha.  343. 
328.     Crompten  v.  Sale,    2  P.   IK  553. 


Cafe    313.      Faillant  ycvfns  DoJcmeady  March  4,    1 743,  at  Lord  Chancellors 

[   524  J  hof^/e. 

S.  C.  poft.  546, 


The  d-fcndant  T^  H  E  bill  was  to  be  relieved  againft  a  collufive  a flignm^flt 

havingcxamined  Ji.      made  by  the  defendant  Dodemeod  of  a  leafe   to  one  Ltf' 

Mr.  Bnji.^yKxi  cclls^  a  prifoDcr   in  the  Fleets  in  order  to  avoid  paying  a  ground 

thrpufntitfcx-  rent  to  the  plaintiff ;  the  defendant  iJc>^^/wr/i// had  examined  Mr. 

hibltod  interro- 
gatories fjr  crcfs  examining  him,  to  whi-h  be  dev*urredf  for  that  he  knew  nothing  0/  the  naXttn'^ 
quiiLd  of,  except  uhaL  come  to  his  knowledge  asthr  defendan;'s  clerk  in  court,  or  a{eoi:  Ltfd  Ckt*' 
H^lw  6i,U'ruUd  fit  dtpturrcr,  and  irdfnd  lir.  to  nrjtver  tht  innrrogutftrui. 
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5rf/75w,  clerk  in  court  in  the  caufe,  who  demurred  to  the  plain-  Vauiant  t. 
111  s  interrogatories  on  a  crols  exammation.  y^  y 

The  denurrer  was,  for   that  he  knew  nothing  of  the  feveral --^^^^j,^;^/^  >^ 
natters  inquired  of  by  the  interrogatories,  befides  what   came      yy      -/         / 
o  his  knowledge  as  clerk  in   court,  or  agent  for  the  defendant,  ^/<r^^2^"*'^^^       j^ 
[1  relation  to  the  matters  in  queilion  in  this  caufe,  and  iherefore  ^  /       ^^4^  c^^ 
ubmitted  to  the  court,  whether  he  (hould  be  obliged  to  anfwer^'  ^^"^y^ 
hereto.  7 

Lord  Chancellor, 

Thcfe  demurrers  ought  to  be  held  to  very  drift  rules ;  I  am  of  This  demurrer 
)pinion  there  are  feveral  objections  to  this  demurrer,  I  think  it  -^^^^^^l^^^^^ou! 
overs  too  much,  and  is  very  loofely  drawn,  for  all  demurrers  of  elude,  that  he 
his  fort  ought  to  conclude,  tliat  he  knew  nothing  but  by  the  in-  J^^ew  nothing 

^.  Vi  •       ,•   „^  °  '  but  by  the  ia- 

ormation  of  his  client.  .        ,  .     ,  .      ^       .  ^ornu'ion  of  hU 

The  firjl  objeBion  made  again  ft  this  demurrer  is,  That  it  ap-  client, 
pe^rs  in  this  cafe,  that  the  matters  inquired  afrer  by  the  plaintitrj^^^^^^^^^ 
interrogatoies  were  antecedent  tranfadtions  to  iHeconmiencement    K^jC^^ 
dF  the  fuit,  tlie  knowledge  whereof  could  not  come  to  Mr.  Briflow^ 
as  clerk  in  court,  or  follcitor, 

The  fecond  chjtclioHy  That  this   is  a  crofs  examination,    and  Where  at  Uw 
wherever  at  b*w  tlic  party  calls  upon  his  own  attorney  for  a  *^*^  ^*h|;  ^ttor- 
witnefs,  the  other  fide  may  crofs- examine  him,  but  that  mufl  he  ney  for  a  wit- 
only  relativ^e  to  the  fame  matter,  and  not  as  to  other  points  of  the  »<^^''>  ^^*^  ®^^" 

V  fide  may  crofs- 

^^^^^'  ^     ^  examine  him  to 

The  third  chje^iojij  That  it  is  too  general ;  for  the  words  are,  the  point  in  the 
that  he  knew  norhinp:  hut  as  clerk  in  court,  or  agent.  "**^'=* 

Nov/,  the  word  ii*rcnt  is  very  extenfive  and  uncertain,  for  no  Counfel,  folici- 
perfons  are  privileged  from  King  examined  in  fuch  cafes,  but  tor> or  attorney, 
perfons  of  the  profeilion,  as  counfel,  folicitor,  or  attorney,  for  JJgedfrora\*cuig 
an  a^etit  may  be  only  a  ffcv/ard,  or  fervant.  examined  irf 

*Tkt'  fourth  oDJcciic?u'Y\\Mouc  of  the  interrogatories  was  an  en-  ^"^^^  ^'*^'^«»  ^"«> 

•1  r-tjjrrr  i-t  noi  an  ag^nt. 

r'Jiry  concerning  the  proving  ot  the  deed  of  aflignment,  which  was     r   «^2c    1 
t!:h:bited;  I  am   of  opinion,   that  he  ought   to  anfwer  to   this, 
thoii^^^h  he  fiiouki  be  privileged  as  to  other  matters. 

Lord   Hnrdw'cl.e  {t'^wxd    clnefly  to   rely  on    the  cafe  of  the  /)f,//:;f^, ongoing 
South-pa  Ccinpafiy  and  DolUJjd  (i),  which  was  this:  Mr.  Dolliffe^  abroad  as  a  lu- 
nron   his  going  abroad   as   funorcargo    to"  the    South- fea   com-  percargo,  by  ar- 

^  1-  -1  \  '  ri*r       Ucles  covenant- 

puny,  entered  into   articles,  whereni  was  a  covenant  from  Mr,  ed  with  the 

Bcllij'ey  not  to  demur  to  any  bill  the  Company  fnould  bring  with-  Sbutb-feazom- 

in  two  months  after  his  reiurn  to  EnvlafiL  which  time  was  alter-  P*"y  ^'^  ^'^"^^ 

o  »  not  demur  to 

Cd  to  fix  mOilths.  any  biU  they 

might  bring 
wU'/ih  two  months  after  his  rctiirr.,  v;h:ch  w.-.i;  nltrr^d  afterwards  to  fix  :  Gamlury  who  drew  the  arti- 
cJcs,  demurred,  as  c<'«ir>f'jl  to  thr  c-.jrr.jnr.y,  to  DJ.iff^^i  examining  him  j  tbtdemuirtr  imr'ruiti\  fur 
tljtivLat  Le  knnviv.ii  a:  the  c'.ni'eyaucci-  crJy. 

Mr.  Doilije  wanted  to  examine  Mr.  Gamhlerj  who  had  fettled 
'the  articles  touching  the  time,  v/hich  Mr.  DoUilfe  fuggefts  was 
altered  without  his  privity  or  knowledge. 

Mr.  Gambler  demurred,  as  being  counfel  for  the  Company,  but 
the  demurrer  was  over-ruled,  for  that  what  he  knew  was  as  the 
couvcyaiiccr  oniy. 

(0  z  r-f,:  377.  s.  c. 
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VAittANT  V.      It  was  heard  before  Lord  Chancellor  King^  and  Lord  Hird!. 
DopiMiAD.    ^/^^^wascounfelinit. 

For  tiie  plaintiff  was  cited  Cutis  verfas  Piciertngy  Vtntr%  xm^ 
Lord  Chancel hr  over-ruled  the  demurrer  (i ). 

*  jijo/lcher  was  pnduced  eoncemtng  a  rajurt  cfa  claufe  in  s  mU,  fiiffffkl  n  k  imr 
iy  bix  client  \  but  it  appearing  that  this  difcovery,  of  wkuch  he  \m  now  aboat  to  pn 
evidence)  had  been  made  beforttbt  retainer  of  bim  tufoilc'ttorf  the  court  were  of  opinioBi 
that  he  might  be  fworn ;  otherwifcy  if  be  had  been  retained  his  folicitor  before }  the 
fame  law  of  an  attorney  or  counfel.  Cutts  verfus  Piekervtg^  Ventr,  197.  Seedn 
queftion  refpedting  the  examination  of  the  profef&on  fully  dilcuflTed  in  iUyji.Kcjd.  « 
ftau  177 5«  4/09  p*  111*     12  ^JT.  38.  B.  a. 

(i)  So  if  a  counfel  or  atrorney  con-     refufe  the  reading  his  depoiition.   JUa^ 
fent  to  be  examined^  tbe^court  will  not    dock  v.  Maddock,  i  Fef.  62. 


Cafe3i4»  Godwin  vtxi\xz  Wlnfmorey  March  10,  1 742. 

A  ^*^^  ^^^  brought  by  a  widow  for  a  cuftomary  cftatc  in 
the  1  laintlff  »8  jlTL  l^^^d  at  Worcejler ;  the  hufband's  fithcT  bought  the  lands, 
huibanti  bought  which  were  conveyed  to  him  and  Z).  and  the  heirs  of  the  father; 
hofd"" htlJas"*"*"  *^  f^^'^^^  ^>^^  ^f^^^*"  devifing  the  lands  to  the  huftand  in  taU }  D. 
which  were  con-  furvivcd  the  hufband. 

veyed  to  him  and 

D.  and  die  heirs  of  the  father,  who  dies,  after  devifing  the  lands  to  his  fon  in  tail,  wh«  dies;  lifia{/>t 
the  plaintiff  lays  the  cuftom  for  the  whole,  as  her  free  bench.  Lord  Hardvnckt  jaid  thlU  vmadaud 
9}  cufiamary  dtnoer  9ut  of  the  truft  of  a  freehold  efiate^  and  dijmijed  her  hill* 

[  526  ]        The  cuftom  is  laid  for  the  wife  to  have  the  whole  lands  as  her 
Jrec  bench* 

Lord  Chancellor, 

That  a  wifj  is         It  IS  an  cftablifhed  do£hrine  now,  that  a  wife  is  not  dowableof 

notdowabieof     ^  truft-eftatc  ;  indeed  a  diftinftion  is  taken  by  Sir  Jc/cpb  JchjU^ 

*Jw  ?n'cftA^  "    i"  ^^"^^  verfus  Suttony  2  P.   W.  708,709.  in  regard  to  a  tnift, 

biiflicd  dodlrinc  where  it  defccnds  or  comes  to  the  hufband  from  another,  and 

(')•  is  not   created   by  himfelf  j   but  I  think  there    is  no  ground 

for  fuch   a  diftinftion,  for  it  is  going  on  fuppofitions  whtdi 

hold  on  both  fides  5  and  at  the   latter  end  of  the  report,  Sir 

Jofeph   Jekyil  fcems  to  be  very  diffident  of  it  himfelf,  and  rcf- 

ted  chiefly  on  another  point  of  equity,  fo  that  it  is  no  authority  in 

this  cafe. 

In  Bafih  verfus       ^^t  there  IS  a  late  authority  in  direfk  contradiftion  to  the  dif- 

Sutton.  Sir  Jo-    tin£tion  above-taken  in   Banks  verfus  Sutton^  the  cafe  of  the  ifr- 

{'^dtftLaion'^i^^  /^r/j^  General  vct(\xs  Scott  before  Lord  Talbot,  Caf.  in  Ea.  in  Lord 

rcgjiTH  to  »irua,  Talbot's  time,  1 2S. 

where  itdc-  / 

fcenris  to  the  hu/bind  from  another,  and  not  created  by  himfelf;  but  Lord  Talht  af^erwifdf,  In^cifil 

tit  the  Attornfy  General  verfus  Scott^  determined  dire^ly  contrary  to  this  diftin^Uon. 

In  Vernon* s  cafe^  4  Rep.  i  •  a  wife  was  held  not  to  be  dowable  of 
a  ufe,  before  the  ftatute. 

(i)   Coh  V.    C<?//,   I    Cha.  Rep,   254.  i^»/f  f  vol.604.     Drxen y.  Ssvilb,  t tm^ 

BottomLyy,  Lord  Fairfax,  Pre.  Lha.  336.  Cbn.    Ref.     326.     Vide  Hill  r.  iSW 

Chaplin  V    ChapUtfy    3  P.  /f^  134.      hey  OftU  ZOS.                                                         '.- 

nolds  V.  Mijffi^i^  and  Robin/on  v.  To/»gue^  cited  I  ibil^  \ 
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1  think  the  wife  here  cannot  have  the  cuftomary  dower.  CjDwiir  v. 

The   only  cafe  for  the  plaintifF,  is  Otway  verfus  Hud/ofii  2    ^'**«*««*'- 
^em.  583.  there  it  was  free  bench,  and  is  fo   called  here,  but 
ippears  plainly  to  be  only  cuftomary  dowcn 

Free  bench' is  merely  a  widow's  eft^te  in  fuch  lands  as  the  huf-  itUadyingfeif- 
)and  dies  feifed  of^  not  that  he  is  ftifed  of  during  the  coverture,  ^<*  ^^  ^c  huf- 

.a^««,^^;.  '   band,  and  not  a 

is  dower  IS.  ^  ^  ^  fcian  during  the 

coverturr>  which  !ndtlet  the  widow  to  her  free  bench. 

There  were  many  circumftances  in  the  cafe  in  2  Vern.  583. 
md  it  was  decreed,  on  the  endeavour  of  the  huiband,  to  get  the 
egal  eft  ate  furrendered,  and  refufai  of  the  truftees,  and  ground- 
ed on  his  will  ;  but  as  to  the  general  doftrine  at  the  latter  end, 
hat  is  not  warranted  by  the  decree. 

The  demand  here  is  of  cuftomary  dower  out  of  the  truft  of  a 
rceliold  eftare,  the  legal  eftate  ftanding  out  in  Z).  Lord  Hard'- 
wide  difmiflcd  the  bill,  but  without  cofts. 


Ex  Parte  Bennet^  March  29,  1 743.  Cafe  315. 

[  5-7  3 

LINGOOD  being  indebted  in  feveral  large  fums  of  money  where  a  creditor 
to  Bennett  and  there  being  fome  difpute  as  to  the  quantum  for  1700/.  agreet 
)f  the  debt,  Bennety  who   apprehended  Ltngood  to  be  a  failing  ^^^^*^^* 
nan,  came  to  an  agreement  with  him  in   1741,  to  refer  the  to  take  eleven 
iifpute  to  arbitration,  and  articles  were   accordingly  entered  A»Uin$»inthc 
nto,  by  which  it  was  agreed,  to  leave  to  arbitrators  the  adjuft-  p2d°by  i^^^, 
ng  the  fum  that  ftiould  be  due    to   Bennety  which,  when  it  mentsjandthe 
hould  be  fo  fixed,  Bennet  was  to  take  of  LingQodj  at  the  rate  ^ebt«r,  after  the 
)f  eleven  fliillings  in   the  pound  only  ;  the  arbitrators  awarded  becomesTb!^. 
1700/.    to   be  due  to  Bennety  out   of  which,  dedudling   nine  mptj  Lord 
hiliinfi^s   in  the   pound,  in  purfuance  of  the  articles,  there  re-  ^^''^'^if^'  wa» 

.      ^         „.  ^..1         ^  1  -1  n        7i'/Li     inclined  to  think 

named  948/.    I/,  which  was  to   be   paid  to  Bctwet  by  inltal-  the  1700 /.and 
nents  of  25/.  every  quarter  of  the  year.     Lingood  paid  the  firft,  not  the  amount 
md  for  the  fecond,  gives  Bennet  two  notes  payable  at  a  future  ii^^o^*^™J|jf ^^ 
lay,  which  Bennet  accepts,  but  before  they  were  due ^  Lingood  be  proved' under 
)ecomcs  a  bankrupt.     Bennet  infifted  before  the  commiflioncrs,  ^*>«  commiflion  -^ 

hat  he  had  a  right  to  prove   his   whole  debt   of  1700/.  but  the  ^^^^^^^y^^^V^^^^ 
rommiflioners  doubting   whether  he   ought  to  come  in  as   '^/^Jk^^fy^  *7^ 
Tcditor  for  any  more  than  the  compofition  of  948  /.  I  j.  anci/  jiP^^^'*^ 
efufing  to   admit  him,  even   for  that  fum,  unlcfs  he   would  *        ^,^,^--'^ 
[ive  up,  for  the  benefit  of  the  creditors  in  general,  feveral  bonds   .^^     y    ji^"^^^^ 
ntcrcvi  into  by  Lord  Clanrickard^  and  others,  to  Lingoody  and /^"'^  ^^ 

\j  him  delivered  to  Bennet  as  a  further  fecurity ;  he  petitioned    J  ^J/^^f^'^^^' 
he   Chancellor  upon   both  thcfe  points,  to  be  let  in  under  the  ---^      ' 

ommiflion  for  his  whole  debt  of  1700/.  and  to  keep  the  bonds 
lotwithftanding. 

Lord  Chancellor, 

1*he  queftion  is.  Whether  Bennet  ought  to  be  admitted  a  cre- 
ator for  948/.  I/,  only,  which  is  the  fum  due  upon  the  compo* 
UiQQ  or  fo(  the  whole  1 700  A 

BenneC% 
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Bey«nit« 


\Vhcrc  a  credi- 
tor  agrees  to  t.'.ke 
Jefs  than  his 
cicbty  provided  it 
be  paid  precireiy 
at  the  day,  and 
the  debtor  fails 
«f  paymeat}  the 
general  rule  of 
cMuity  is  chat  he 
cannot  be  re- 
lieved. 

The  realoD  why 
commiflioners  of 
bankrupt  com- 
pute Intercft  on 
4cbts  no  lower 
than  the  date  of 
the  comm'ifliony 
>i  becaufc  it  it  a 
dc^td  fund. 
Under  old  ads 
<*f  parliament^  a 
man  was  conii- 
d^rrd.  as  guilty 
of  a  crime  or 
tort,  in  bf- 
Kjnuiing  a  bank- 
rupt. 
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BenneCs^  nccentancc  of  tl^.e  two  notes  from  Llffg^oJ^  iiiftca(J 
of  the  n;or.s.'y,  is  a  waver  of  tlic  pauiculur  default  in  the  piy- 
ment  of  this  in(la!ment:  But  then  the  qucfticn  is,  with  regard 
to  the  ticTaults  which  ha\c  been  made  fince  Lingood  became  a 
bankrupt. 

Now  the  general  rule  of  equity,  v/lth  refpcft  to  compofi- 
tions  of  debts,  has  been  rightly  Jaid  down,  tliat  the  court  will 
not  difpcnfc  with  the  point  of  time  iii  compofitions ;  for  where 
a. creditor  agrees  to  take  Icfs  than  his  debt,  fo  that  it  be  pr.id 
precifciy  at  the  day,  and  the  debtor  fails  of  payment,  he  cannot 
be  relieved.  Eq.  C\:f,  Jbr.  23.  feci.  3.  This  was  in  the  cafe 
♦  of  common  creditors  and  debtors:  iVat  the  queiLicn  htrc  i?, 
between  a  creditor,  and  a  dtbror  w!io  becomes  a  bankrupt, 
by  which  other  perfons  are  intcrcftj.i,  the  creditors  at  large. 

CommiHioncrs,  after  a  man  becomes  a  bankrr.pt,  compute 
intercft  upon  debts  r.o  lower  than  the  date  of  the  commiirion,  be- 
caufc it  is  a  dead  fund,  and  in  uich  a  fjipwreck,  if  there  is  a 
falvage  of  part  to  each  perfon,  in  this  general  lofs,  it  is  as  much 
as  can  be  cj.pecled  ( i ). 


But  then  the  cafe  of  a  compofitiow  differs,  for  it  is  broke 
by  the  default  of  t\\c  debtor,  as  he  is  guilty  of  a  crime  and  a  tort 
in  beeomin;;  a  bankrupt;  and  though  the  genius  and  turn  of 
bankrupt  ads  is  altered  of  late,  )ct  it  is  by  the  old  acls  of  parlia- 
ment conficlered  as  a  wrong  (2). 

Therefore,  wh.itcver  the  accident  is,  which  Iippcns  to  the 
debtor,  it  (liall  not  aiTecl  a  creditor,  who  haii  compounded  to 
take  a  Icfs  fum  than  the  original  debt. 

Upon  tiic  rcafon  and  julUce  of  the  thing,  ir  would  Ixr  very 
hard,  after  Mr.  lUnnel  had  agreed  lo  reduce  his  .ich:-  to  eleven 
{hillings  in  ihe  pound,  that  he  (hould  not  be  ailmiiieri  to  prove  the 
whole  1700. 

Next  (jucfiion,  As  to  tlie  bonds  delivered  to  Lcrrd  by  Un- 
gojily  hcfcre  his  bankruptcy. 

If  it  liad  bien  a  mort;;^;^'^  afTigned  to  i?:.*:;/^'/,  I  :'!:ould  have 
directed  the  n)ortg?.ged  prei^.n'fTes  to  !/c  fold,  aiul  if  the  prod'^e 
ariling  from  the  fale  had  not  been  fuilicient,  I  would  have  on'a- 
cd  that  Bti:tu:  «iu>uld  be  admitted  under  the  ccnimiifio*!,  ^n 
creditor  for  t!ie  deficiency. 

Tlie  doubt'ii,  Whether  he  can  be  admitted  to  prove  tlicwl^ 
fum,  unlcfs  he  will  deliver  up  the  bonils. 

I  do  not  remember  this  cale  has  ever  come  before  mc  fince  I 
have  jiad  the  feals. 

If  thry  had  been  joint  bonds  i'"rom  the  bankrupt  and  another 
perfon  to  Benuri^  he  might  have  come  in  for  his  whole  debt  on* 
der  the  commiilion,  without  bsing  compelled  to  deliver  up  fucft 
joint  fecurities,  as  he  was  entitled  to  ^et  in  what  he  couid  fro© 
the  co-obligor. 


( l)   See  Prcmelfv  v.  Gooderr^  ante  1  vo!. 
r^.     Brr.iiclcy  v.  Child,  ibid.  2^9. 


(2)  E'-rky  V.  QioJcrc^  ante  1  toLT^ 


\n  the  Time  of  Lord  aiancellor  Hardwjcke;  s^^ 


Ex  Parte 
££NN£T. 


1  do  not  abfolutely  determine  the  point  now,  but  will  dircfl: 
tbe  conimifTioncrs  to  inquire  what  has  been  received  by  the  cre- 
ditor Mr.  Bennet  from'^thefe  bonds,  and  to  (late  like  wife  the  na- 
ture of  them,  and  to  certify  the  fame  to  the  court. 


Bennet  verfus  Lee^  March  23 »    1742,  upon  a  Petition  for  a  BUI  of    Cafe  ^^6, 

Revieiv.  •  _ 

[  529    J 
Lord  Chancellor, 

Tri  I S  is  a  cafe  of  very  great  confequencc  to  the  praftice  of  S.  C  ante  324^ 
the  court,  it  comes  before  me  upon  two  petitions ;  one  is  ^^* 
on  the  petition  of  Francis  Lecy  a  perfon  of  full  age,  who  prays  rppiy^v  leave 
that  he  may  rehear  the  caufe  which  was  determined   the  28th  to'bnrgancw 
of  June  laft,  {vide  ante  under  the  title  Bennet  v.  Vade)^  and  that  ^"icTdrfcov^^^ 
he  may  Jikewife  exhibit  a  bill  againfl:  the  plaintiff,  one   of  the  cd  after  a  decree, 
heirs  at  law  of  Sir  John  Lee^  to  eftablifh  an  entail  under  the  will  ^^y  muftrticw 
ofSir>*«Zys  father  in  i«9o.  vtt.'forhbcW 

The  other  is  on  the  petition  of  Richard  Lee^  an   infant,  and  a  new  matter  wiU 
party  in  the  caufe,  who  claims  under  the  fame  entail  a  moiety  "®^  incuie  tJicm 
of  an  eftate  in  Kenty  being  gavelkind,  M'ith  his  brother  Francis    ^  ^        '  . 
Lee  the  other  petitioner,  and  as  to  the  freehold  eilates  of  the  late  t/a/'^^f^'^ 
Sir  John  LeCy  he  claims  only  a  remainder  after  Francis.  .j.^ 

The  original  bill  was  brought  by  Bennet  and  others,  coheirs  ^^  ^^^z^c^  . 
of  Sir  John  Lce^  to  fet  afide  the  feveral  deeds  and  conveyances  ^y^^^^^/^ 
by  which  Sir  John  Lee  difinherited  them,  upon  a  fuggeftion  ot  y  y  '7  y^ 
infinity  and  fraud,  for  the  conteft  there  related  to  the  iscciw^f^^^^^^^^^^^^ 
and  capacity  of  Sir  John  Lecy  and  charged  doubly,  that  \i  xioX,^ ^^-^^r*^^^^^ 

abfolutely  infane,  yet  of  a  weak  underllanding,  and  therefore   ^ ^^    - 

if  the  court  could  not  fet  the  deeds  afide  for  infanity,  yet  for  ^4^/^^^  jrAe/^A^ 
fraud  and  impofition  upon  a  weak  man  they  might,  J  ^.(Jf-yflf^f^^ 

The  decree  was  founded  on  the  latter  charge,  and  the  con- 
veyancea  were  fet  afide  as  obtained  againfl:  a  weak  and  impro- 
Yident  perfon,  and  the  eftate  dire£led  to  be  reconveyed  to  Ben^ 
nety  Wr,  and  Francis  Lee  was  ordered  to  join  in  the  conveyance  ; 
but  Richard  Lee  as  an  infant  had  a  day  to  (hew  caufe  after  he 
comes  of  age. 

The  petition  is  founded  on  different  rights;  Sir  John  Lecy 
father  of  Sir  John  Lee^  made  a  will  in  1690,  and  after  giving  an 
cftate-tail  to  his  fon,  limited  to  Francis  Lee  the  grandfather  of 
the  petitioners,  the  remainder  in  tail  of  his  &urry  eftate,  and  the 
remainder  in  fee  of  his  Kentifj  eftate. 

It  was  infifted  by  Mr.  Bennetts  counfel,  that  this  remainder  to 
Sir  Francis  Leey  both  in  the  Surry  eftate  and  the  KcntiJh  eftate, 
were  well  barred  by  a  recovery  fufFered  of  the  former  by  Sir 
John  Leey  the  fon,  on  his  marriage  in  1703,  and  of  the  latter  in 
1718,  and  that  confequently  the  court  will  not  fuffer  a  new  bill 
in  the  nature  of  a  bill  of  review. 

Now  as  to  Mr.  Francis  LeCy  he  has  no  right  by  the  courfe  of     [  530  1 
Chc  court  to  be  let  in  to  make  a   new  defence,  or  to  put  in  a 
better  aiifwer>  fo  that  it  is  only  by  a  bill  of  review  he  can  be 

admitted^ 


53^  in  tlie  Time  of  Lord  Chancellor  Hatidwicke. 

BiKKET  T.  admitted,  and  this  not  unlcfs  tl\cre  is  new  matter  difcovcrcd  fmcc 
the  lad  bill,  and  if  he  brings  himfelf  within  this  rule,  to  be  fore 
he  is  intitled. 

Two  queftions  will  arife  as  to  him. 

Firfly  Whether  the  entail  in  the  will  of  1690  is  new  matter, 
unknown  to  him  ajt  the  time  of  the  original  caufe^  and  came  to 
his  knowledge  fince. 

Secondly^  If  it  did,  whethci;  fo  material,  as  to  induce  the 
court  to  put  the  parties  to  the  expcnce  of  a  new  hearing. 

Now  it  appears  to  me  plainly,  tliat  he  was  acquainted  with 
this,  antecedent  to  tlie  publication  of  the  caufe  ;  for  that  the  will 
was  known  to  him  is  admitted  by  himfelf  in  his  anfwer,  and 
taken  notice  of  in  the  bill  itfelf. 

The  only  way  his  counfel  avoid  it  is,  that  though  he  had  no- 
tice of  the  right  under  the  will,  yet  he  had  no  notice  of  die 
fettlement  and  recovery  on  Sir  John  Lee's  marriage ;  this  is  no 
anfwer,  for  it  was  incumbent  upon  Mr.  Francis  Lee  to  look  out 
for  the  limitations  under-  the  fettlement  on  Sir  John  Lee^s  mar- 
riage; for  as  there  was  a  limitation  (landing  out  in  Francis 
Lee  J  whether  it  took  efFe£l  now  or  hereafter,  it  was  very  proper 
he  fhould  make  ufe  of  this  title,  againft  the  heirs  at  law  of  Sir 
John  Lecy  becaufe  fuch  limitation  was  a  fufficient  bar  to  them, 
and  their  bill  brought  in  contradiction  to  this  very  title  claimed 
by  Francis  Lee  under  the  will. 

In  all  thefc  cafes,  where  parties  apply  for  leave  to  bring  a  new 
bill  upon  new  matter  difcovered  after  a  decree,  they  muft 
(hew  that  it  is  relevant ;  for  the  court  will  not,  merely  becaufe 
it  is  new  matter,  direft  a  new  bill  to  be  brought,  where  it  will 
be  entirely  vain  and  fruitlefs. 

Therefore,  upon  a  former* petition,  I  direfled  the  recovery 
to  be  looked  into,  that  Francis  Le^s  counfel  might  have  (hewn 
fome  errors  in  it,  which  they  have  not  been  able  to  do. 

But  then  it  is  faid  Sir  John  Lee  was  infane  at  the  time  of  the 
recovery  fuffered  of  the  Kentijb  eftate. 

To  let  Mr.  Francis   Lee  bring  a  new  bill  upon  this  footing 

would  be  moft  extraordinary. 

[  S3'   ]         I  will  lay  it  down  fo  ftrong,  that  Francis  Lee  had  better  lofc 

the  eftate  if  he  had  ever  fo  good  a  right,  than  the  Public  fufFer 

from  fuch  a  precedent. 

Where  a  party        For,  in  the  laft  caufe  he  brought  a  crofs-bill  upon  the  very 

h^s*«diVn"eda    P^^"^  ^^  ^^^  fanity  of  Sir  John  Lee^  and  examined  a  multitude 

f  reac  number  of  of  witnefTcs   to  provc  him   fanc-i  and  to  let  him  in  the  next 

^ftTrlSb'  ^^       ^^y*  ^"^  ^^  ^^^  fecond  caufe  to  contradift  what  he  attempted  to 

ticuiarpoint*thc  prove  in  the  fnrft,  would  introduce  all  the  perjury  ii)  the  world: 

court  will  never  for  where   the  fame  point  came  in  queftion,  and  where  he  cri- 

ti^iterhim  in  a     Jearourcd  to  prove  in  dircd  contradidion  to  what  he  does  noWt 

Irconn,  to  con-      .  r\'  i  -n  r    rr 

tradift  what  he    IS  a  practicc  the  court  will  never  iuxrer. 

attempted  to 

prove  in  chc  firil>  as  it  muft  ntcefTirlly  introduce  perjury. 

The  great  difficulty  is  wlih  regard  to  Richard  Lie  the  Jnftxilt 

For 
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For  he  comes  upon  the  foundation  of  that  right,  an  infi^^t  has,     Bewnit  v. 
to  make  the  beft  defence  the  nature  of  the  cafe  will  allow  :  for 
when  infants  come  of  age  they  are  certainly  intitled  to  put  in  a  J^cTntitied"©^ 
new  anfwer,  and  to  make  a  better  defence  if  they  can.  put  in  a  new 

anfNVsr,  and  if 
they  can  to  make  a  betcer  defence  (i). 

This  rule  is  founded  upon  the  reafoning  of  all  other  courts, 
where  the  parol  is  allowed  to  demur,  till  the  infant  comes  of 
age. 

For  at  law  where  even  the  fuit  is  brought  by  an  infant  as  de-  Atiaw  the  courts 
mandant,  the  courts  in  fome  cafes  will  admit  the  parol  to  demur,  *".  fome  cafes 
but  then  they  make  a  difference  between  droitures,  and  pofleflbry  pj^^j  todcmur 
actions :  vide  the  rules  of  the  common  law  as  to  the  parol  demur^  even  where  die 
ringy  in  Marial's  cafe,  6  Co.  3.  fuit  is  brought 

*'  '  ^  by  the  infantas 

demandant. 

In  equity  too,  even  where  the  infant  has  been  plaintiff,  the  Thii  •ourt  has 
court  has  in  fome  few  inftanccs  given  him  a  day  to  (hew  caufe,  »n  ^omc  few  in- 
as  in  the  cafe  of  Sir  Join  Napier  v.  Lady  Ffngham,  but  then  ^^^J^Xrc 
there  were  fome  extraordinary  circumftances  *.  he  was  plaintiff, 

a  day  to  fhew 
C3ufe>  but  it  muft  be  on  extraordinary  circumftances* 

There  is  no  fuch  thing  as  a  difference  in  this  court  between 
writs  of  right  and  poflelTory  actions,  for  the  decrees  here  are  the 
fame,  and  one  has  not  more  force,  or  is  more  binding  than  the 
other. 

It  has  been  objefted,  that  the  infant  comes  too  early,   and      [  53^  ] 
ought  to  ftay  till  he  is  of  age.  ' 

I  have  been  looking  into  a  note  I  have  of  Sir  John  Napier'^ 
cafe,  by  which  it  appears  that  Lord  Chancellor  King^  in  giving 
his  opinion,  agreed  with  Sir  Jofeph  Jekyll  as  to  Sir  John^&  putting 
in  a  better  anfwer,  but  difagreed  with  him  as  to  amending  the 
bill,  and  faid,  as  he  was  of  age,  he  might  be  at  liberty  to  rehear 
the  caufe. 

The  prefent  cafe  differs,  for  here  the  perfon  comes  before  he 
is  of  age,  and  prays  he  may  be  allowed  to  put  in  a  better  anfwer 
now. 

lam  of  opinion,  provided  there  is  a  foundation  for  it  upon  the  Anlnfantispm^ 
merits,  that  the  infant  before  he  comes  of  age  is  proper  in  apply-  P^' »»  applying 
ing  to  put  in  a  better  anfwer  (2),  TJt^ll^'' 

where  he  might 
aot  be  able  to  come  atthe  fame  evidence  when  he  is  of  agei  at  the  h€i  he  wants  to  examine  to  is  of  long 
ftaading,  and  the  witnefli^s  confe^oentiy  very  old,  and  m&y  die  before  he  arrives  at  ii* 

*  The  plaiotiff'Sir^d^fi  Nafitr,  an  infant,  exhibited  his  petition  to  Lord  Chancel- 
lor P^ricr,  for  leave  to  bring  anew  bill,  {hewing  that  his  caufe  had  been  mifmanaged 
by  his  Ibrmer  folicitor,  and  making  out  the  fame  by  aiHdavits  \  the  court  gave  him 
leave  to  bring  a  new  bill. 

The  defendant  Lady  Effingham  appealing  from  the  order  to  thp  Houfe  of  Lords,  fhe 
was  let  into  the  poflfefiion  of  the  premlfl'es,  which  ihe  claimed  under  a  conveyance  tVoiu 
Sir  TUofhUus  NapUr,  her  firft  hufbaiid  and  uncle  of  Sir  J^hn,  wiio  brought  a  bill  to 
be  relieved  againlt  this  conveyance  *as  unduly  obuined;  hat  they  gave  leave  to  the 
plaintiff  to  (hew  caufe  within  fix  months  after  he  came  of  age.  Sir  John  Nafitr  r, 
Lady  EffiMgbami  >  ^»  H^nu.  401. 


(l)  Fountain  v.  Caiut  I   P.  W.  504.  (2)   i  P.  Wm$.  737. 

JiapUr  V.  BJingham^  z  P.  H^.  401. 


do 
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BiNNiT  r.  I  Jq  not  fay  this  is  of  coiirfe,  but  it  muft  depend  upon  circum- 
ftanccs  here  ;  if  tlie  infant  did  not  put  in  a  better  anfwcr  new, 
he  might  not  perhaps  be  able  to  come  at  the  fame  evidence  when 
he  is  of  age. 

Indeed  if  it  depended  upon  deeds  only,  which  would  be  fori- 
coming  as  well  when  he  is  of  age,  as  now,  it  would  be  other- 
\yife ;  but  the  witnelles  to  Sir  "John  Lee^s  infanity,  fwearing  to  a 
faft  of  very  long  (landing,  muft  be  advanced  in  years,  and  may 
very  probably  die  before  he  comes  of  age. 

Befidcs,  deferring  it  would  be  putting  the  infant's  cftate  to  the 
hazard  ;  for  though  I  do  not  fay  it  will  happen  in  this  cafe,  yet  a 
perfon  who  is  put  in  as  a  receiver,  may  imbezil,  or  prove  infoivent» 

I  (hall  now  come  to  the  merits. 

If  it  refted  firigly  upon  the  entail,  and  Sir  John  Lee  was  ccmpis 
mentis  wlien  the  recovery  was  fufFered,  it  would  be  very  wrong  to 
let  the  infant  keep  up  this  contcft,  where  no  fruit  is  to  be  expefted 
from  it. 

But  it  is  infifted  that  Sir  John  Lee  was  non  compesy  or  if  not 
quite  infane,  yet  fo  weak  and  of,  fuch  a  mean  capacity,  that  he 
was  in  no  part  of  his  life  capable  of  fufFering  a  recovery. 

Now  the  infant  has  a  right  to  fay,  my  intereft  has  not  been 

confultcd  in  this  caufe ;  for  I  ought  to  have  been  allowed  to  join 

with  the  plaintiff,  and  to  have  infifted  on  carrying  the  incapaciiy 

of  Sir  John  Lee  fo  far  back,  as  to  over-reach  the  recovery  of  the 

ertates  in  170;^  and  17 18. 

C  533  ]         Therefore  he   is  jufliiied,  in   faying,  that  his  guardian  hai 

miftaken  his  cafe   entirely,  and  I  cannot  in  juftice  refufc  him 

putting  in  a  better  anfwer,  and  making  the  beft  defence  he  can. 

Where  one  party      Now  this  will  introduce  Mr.  Francis  Lee*s  right ;  for  though 

fetsupatiticm-  he  Cannot  amend  his  anfwer,  or  put  in  a  new  one,  or  bring  a 

confiftent  witn  ,.,,  .-  t    r  r  i^  t  r       •* 

the  title  fet  up  new  bill,  yet  11,  upon  a  defence  let  up   by  another  perfon, » 

by  another,  (hould  comc  out   to  be  thc  juftice  of  the  cafe,  that  the  entail 

i^hifown^S^  of  the  Kentijh  eftate  is  ftill  in  being,  why  then  Mr.  Frnnds  Ue 

yet  he  may  ap-  will  by  tlie  cuftom   of  Kent  be  intitled  to  a  moiety :    for  there 

''•^^h'^V^^*  are  many  cafes  where  one  party  fets   up  a   title  inconfiftcnt 

thing^ndw'^the  ^ith  thc  title  fct  up  by  another  party,  and  though  he  fails  in 

other's  claim,  his  own  claim,  yet  he  may  appear  to  have  a  right  to  fomcthinj 

and  in  that  cafe  y^dcr  the  Other's  claim ;  and  this  court  cannot  confiftendy  \rith 

the  court  will       .    /v        i        •        i  •  r  • 

«ot  deprive  him  jultice  deprive  him  ot  it. 

•^  it.  I  will  not  abfolutely  determine  this  point  now,  but  will  fuf- 

pend  that  part  of  the  decree  which  direfts  Mr.  Francis  Uf 
to  join  in  the  conveyance  of  the  Kentifly  eftate  until  this  qucf- 
tion  is  fettled,  and  difmifs  Mr.  Francis  Lte*s  petition  as  to  cvcij 
tiling  elfe  (i). 

(1)  "  His  Lordfhip  doth  order,  upon  **  faid  Francis  Lee  is  decreed  tojoinint 

*'  ihc  petition  of  Richard  Lee  the  infant,^  •'  conveyance  of  the  Kentijh  cftate,  tff» 

**  that  he  be  at  liberty  to  amend  hjs  an-  **  be  fufpended    as   to  the  f^d  FrtMcU 

*^  fwer  to  the  original  bill,  or  to  put  in  ^^  Lee^  until  the  caufe  (hall  come  agaift 

*•  a  new  anfwer  thereto  :  and  his  Lord-  *'  to  be  heard  on  thc  new  defence  to  I* 

"  ihip  doth  order,   upon  the  petition  of  **  made  by  the  faid  Richard  Lee  Htfi^ 

*''  Frauds  Lee,  that  the  performance  of  **  fant."     Re^.  Li^,  J.  iJ^z^ULijt* 
**  that  part  qf  the  decree,  whereby  the 
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•  Gou!iivtr[\is  Tuncredy  Alarch  23,  1742.  Cafe   317, 

E    phmtifF  being  a   mortgagee    in.  poCcfiioa    of  Mr.  itbciQ-^rcferrci 
\in\:red^2,  eltr.te,  brought  a  bill  againil  him  to  redeem,  or  ^^^  Maftcrto 
miglit  be  foreclufed  ;  and  it  being  referred  to  a  Mailer  J:^*^;*;//;. 
the  account,  he  made  his  report,  wliich  Wris  confirmed  mortgagor  and 
igo  as  the  year  1736.     The  defendant  petition?  now  for  "'•'^ifgagtrc  under 
review,  upon  three  fuggeflions  :  Firft,  7'hat  the  Mailer  ^^^^^  b;,  ^epor?' 
:  the  account  has  not  made  any  rells,  or  funk  the   prin-  w.u confirmed 
the   mort;jagc.     Secondly,  That   there  are   three  vc.irs  '."^'l^^f^f^?^' 
m  tne  avcount;  and  1  hirdiy,    ihat  ther<i  is  matter  come  u.fij;;irt4diedc- 
lowlcdge,  fubfequent  to  the  Maimer's  making  hib  report,  ^cudanf s  pcti- 
tcxiaedatthetimc.  t-^^jt^t 

pcarcd  the  de- 
cent, attorney  and  folicitor  attended  the  fettling  the  account  on  his  behalf  ht tore  the  Mjd^cr^ 

;d  the  party. 

Chancellor, 

is  a  very  unfavourable  application  when  the  Mafter*s  re- 
bcen  confirmed  fo  long,  and  where  the  defendant  might 
have  excepted  to  the  report,  upon  every  one  of  the  fug- 
which  he  now  makes  for  the  bill  of  review, 
;  been  faid  by  his  counfel  to  {l:rcngtlien  the  application, 
defendant,  being  an  unfortunate  man»  has  lain  in  pri- 
i  part  of  the  time,  and  forced  to  leave  the   kingdom  for 

is  thrown  in  to  move  compaflion,  for  all  perfons  in  the 

nt's  cafe,  who  are  incumbered,  are  liable  to  fuch  acci- 

ind  if  I  was  to   give  any  weight  to  it,  a  creditor  would     f  534  ] 

:r  very  great   hardfliips,  and  the  faying  inverted,  for  a 

'cn  ivotdd  become  a  JIave  to  the  borrower. 

the  defendant's  agents,  attorney,  clerk  in  court,  ^r. 
I  the  fettling  the  account  before  the  Mafter,  which  muft 
I  party,  or  there  would  be  no  endof  controverfies  :  and 
whole  tendency  of  this  application  is,  that  all  may  be 
:  again  :  this  makes  me  fay  it  is  a  moft  unfavourable  ap- 
1  •,  but  however,  if  jufticeis  with  the  defendant,  it  ought 
il. 
petition  is  upon  three  grounds: 

that   the  Mafter   lias  not  made  any  refts,  or  funk  the 
d. 

very  true  the  rule  of  the  court  in  dircfting  an  account 
I  a  mortgagor  and  mortgagee  is,  that  wherever  the  grofs 
eived  exceeds  the  interell,  it  ihall  be  applied  to  fink  the 

.1(1). 

this   is  often  attended    with  great  hardflnps  to    mort-  where  the  f^m 
where,  as  in  tliis  cafe,  the   fuih  wat,  large,  4000/,  prin-  is  large  .m.i  he 

mortgagee  u 
otcr  on  the  cftitc,  he  fubjcfls  himfclf  to  an  account;  but  the  Mafter  i?  not  obliged  for  a  imall 
jntert-ll  to  apply  it  to  iink  the  piincip4>  nor  is  it  an  invariable  rulc;  that  in  taking  fuch  ac- 
iiufi  aaaicc  anaudl  rcfts. 

l)  Rollnfm  V,  Cummin^,  ante  4 10. 

cipal, 
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Gould  v,      cipal,  and  the  mortgagee  forced  to  enter  upon  the  eftatc,  and 
Tanceid.     j.Q^y  Q„]y  fatisfy  his  debt  by  parcels,  and  is  a  bailiff  to  the 
mortgagor  without  falary,  fubjeft  to  an   account ;  and  there- 
fore truly  faid,  the  Mafter  is  not  obliged^  for  every  trifling  fmall 
exceed  of  intereft,  to  apply  it  to  (ink  the  principal :  nor  do  I 
know  that  the  court  has  ever  laid  it  down  for  an  invariable  rule, 
that  the  Mafter  muft  always  in  taking  fuch  account  make  annual 
reds. 
The  leave  of  the      If  a  bill  of  review  be  brought  to  reverfe  a  decree,  upon  new 
Scc'd'^'fort^i     n^atter,  in  fuch  cafe  th«   plaintiff  in  the  bill  of  review  muft 
bill  of  review     havc  the  Icave  of  the  court  for  filing  fuch  bill;  but  there  is  do 
fox  new  matter     need  of  Icavc,  if  the  bill  of  review  be  brought  to  reverfe  a  decree 
«i"rw^^^if*     upon  error  appearing  on   the   face  thereof  j  vide  Lord  Bacon's 
brooghtiore-      Ordinances  (i). 

▼erfe  a  decree         J  ^\^q  j^^  x!ti\s  has  always  been  underfiood  to  be  the  rule;  and 
^Ing^  the     ^^c  courfe  of  proceedings  (hew  it. 

face  of  it. 

A  defendant  ^^^  whcn  a  bill  of  rcvicw  is  brought  for  error  apparent,  die 

may  plead  the  conftant  method  is,  for  the  defendant  to  put  in  a  plea  anddo- 

decree,  *»^<^-  murrcr,  a  plea  of  the  decree,  and  a  demurrer  againft  opening  die 

^cL^g^thein-  inrolment  Ca). 

rolment  to  a  bill 

of  review  brought  for  error  apparent,  ^d  on  the  plea  and  demurrer  the  court  will  judge,  whttke^  diof 

are  giound«  Ifor  opening  the  lArolxDent. 

So  that  in  effe£t,  you  cannot  bring  a  bill  of  review,  without 
having  the  leave  of  the  court  in  fome  fhape ;  for  if  it  is  for 
C  535  ]  matter  apparent  in  the  body  of  the  decree,  then  upon  the  pka 
and  demurrer  of  the  defendant  to  the  bill,  the  court  judgesi 
whether  there  are  any  grounds  for  opening  the  enrolment  if 
it  is  for  matter  come  to  the  plaintiff's  knowledge  after  the  pro- 
nouncing the  decree,  then  upon  a  petition  for  leave  to  bring  a 
bill  of  review,  the  court  will  judge  if  there  is  any  foundation  for 
fuch  leave. 

The  fecond  ground  is,  that  there  are  three  years  omitted  ifl 
the  account  by  the  Mailer, 

Now  this  is  likewife  error  apparent,  and  might  have  been 
excepted  to,  and  therefore  falls  within  the  fame  rule  widi  chfi 
other. 

The  third  ground  is,  that  the  matter  came  to  his  knowledge 
fubfequent  to  the  Matter's  making  his  report. 

And  this  is  a  proper  ground  for  a  bill  of  review,  fuppofing  die 
evidence  came  up  to  it,  but  it  turns  out  quite  otherwife;  this 
being  fo^  the  petition  muft  be  difmiffed. 

(i)  Wmlijf  v.  Birkbead,  poft.  3  vol.  (2)  Vide  Dancer  v.  Evctt,   I  /Vf. 

81  !•  392.  poll,  3  vol,  627. 


in  the  Tiihe  of  Lord  Chancellor  Hardwicke,  p^S 

TFocdhotife  \ct{\xz  Shepley,  et  e  contra^  March  17,   1742.  Cafe  318, 

TH  E  original  bill  was  brought  by  Har.nah  Woodhpufe  to  be  Lord  HardxvkkM 
relieved  aeainft  a  bond^  obtained  from  her  by  the  defen-  f  °P;n»o?>.tlijt 
dant  upon  this  cafe.  bin  the  plaintiff 

was  intitlcd  to 
»e  relieTcd,  and  declaredy  though  none  of  the  clrcomilances  (ingly  might  prevail  on  the  court  tu  overturn 
ler  bond,  yet  they  were  fufllcient  altogether  i  but  the  chief  of  them  was,'  the  encouragement  this  might 
pve  to  difobsdiencef  and  the  fratfd  on  pafenti  \  and  on  the  whole  decreed  it  to  be  delivered  up  to  iM 
»UiceUed« 

The  defendant  who  was  a  taylor  by  tracie,  and  entitled  to  a  ^^^^^  -^^  -  ^^ 
Tmall  real  eftate  of  about  14/.  per  antu  in  the  year  1730  XMAer  '^-^'^^  U^<^^ - 
lis  addreflcs  to  the  plaintiff,  who  was  then  about  the  age  cff 
26  years,  ancj  was  the  daughter  of  a  man  who  was  efteemed  in 
the  neighbourhood  to  be  a   pcrfon  of  fubftance,  and  who  could 
give  her  about  500/.  for  her  fortune:  the  courtihip  had  been 
ciixied  on  foraetinoc  before  it  came  to  her  father's   knowledge, 
who,  as  foon  as  he  was  acquainted   with  it,  declared   a  gre:rt 
diflike  of  the  match,  and  forbid  the  plaintiff  giving  tlie  defen- 
dant any  encouragement ;  notwithftanding  which,  the  counfhip 
s^as  carried  on  in  a  clandeftine  manner  till  January  173^,  when 
he  defendant  met  the  plaintiff  at  Mncrlesfeldi  a  market-town  ih 
lie  neighbourhood^  and  there  at  an  alehoiife  the  followrng  bonds 
''cre  executed,  no  body  being  prefent  except  the  witneffes,  who 
'ere  two  (Irangers,  and  were  called  in  for  that  purpofe,  videlicet, 
A  bond  from  her  in  the  penalty  of  600/.  with  condition  that 
if  the  above  bound   Hantiah   Woodhoufe  do,   on  or  before  the 
expiration  of  13  months  after  the  deceafe  of  her  father  Robert 
Woodhoufe,  according  to  the  ufage  and  ceremotiy  of  the  church 
^l  England^  efpoufe  and  marry  the  above  named  Ralph  Shepley, 
if  the  above  named  Ralph  Siepley  will  thereunto  affent,  ^nd  th^     C  S3^  J 
tiws  of  this  realm  permit  the  fame,  or  if  it  (liall  hap(>en  the  faid 
Jitinnah    Woodhonfe  fhall  not  nor  will  not  marry  and  take  to 
hu(band  the  faid  Ralph  ShepUy  as  aforefaid,  but  (hall  happen 
to  marry  with   fonie  other   pcrfon,    theh  the  faid   Hanrah 
Woodhoufe  fliall   and  will   well  and.   truly  pay  of  caufe  to  be 
paid  unto  the  faid  Ralph  Shepley  tho  film  of  500/.   of  lawful 
£r\tip  money,  at  or  immediately  after  failure  of  fuch  mar- 
riage j  but  if  it  fliall  happen  that  the  faid  HaHnah  Woodhoufi 
fliall  die  before  the  time  limlicd  and  appointed  for  th6  faid 
marriage,  then  the  faid  Hannah  IVocdhoufe  Thall  leave  and  give 
the  faid  Ralph  Shepley  10/.  as  a  token  of  tier  l6ve,  tO  buy  him  a 
fuit  of  mourjiiiig  with,  then  this  obligation  to  be  ^oid.  Or  elfe 
ftall  remain  in  full  force. 

A  bond  from  him  in  the  like  penalty^  **  ivhB  cordition^  that 
If  the  above  bounden  Ralph  Shepley  do,  on  or  before  the  ex- 
piration of  thirteen  months  after  the  deceafe  ti  Rottrt  ff'ccd/joujff 
father  of'  the  above-named  Hannah  JVoodhoufe^  according  to  the 
^fagc  arid  ceremony  of  the  church  of  England,  efpoufe  anJ 
Jiarry  the  faid  liarinak  Weodhoufc^  if  the  faid  Hannah  IVcodhoufi 
V6t.  li.  K  k  ••  will 
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Wo#©Hnv«;t    if  will  thcrcunto  aflent,  and  the  laws  of  the  realm  permit,  or  If 
V.  She/le  Y.    ft  it  {}iall  happen  the  faid  Ralph  Skepley  (liall  not  nor  will  not  nanry 
"and  take  to  wife  the   faid   Hannah  fVoodhoufe  zs  TSoxtlzA^  \i\ii 
*'  fhall  happen  to  marry  with  fome  other  woman,  then  the  faid 
"  Ralph  Shep/ey  doth  hereby  covenant  and  agree  to  forfeit,  fur- 
**  render  and  yield  up  unto  the  faid  Hannah  Wocdhoufe  for  her 
*•  own  ufe  all  his  eftate  real  and  perfonal  in  Macclesfield  park,  and 
**  Somerford  booths,  or  elfewhere  by  fea  or  land  ;  but  if  it  fliall 
**  happen  that  the  faid  Ralph  Sbepley  fliall  iXtfore  the  time  limi- 
**  ted  and  appointed  for  the  fait!  marriage,  then  the  faid  Hannah 
*«  Wocdhoufen  to  have  to  her  own  ufe  one  half  of  all  the  faid 
**  Ralph  Shepkfs  eftate  both  real  and  perfonal  that  he  fliall  be 
^'  pofTefTed  of  at  the  time  of  his  deccafe,  then  this  obligation  to  be 
*«  void,  or  elfe  to  remain  in  full  force,** 

An  indorfement  on  the  back  of  Sheplcy^s  bond :  Metnorandum^ 
"  that  before  the  fealing  of  this  bond  that  Ralph  Shipley  dodi 
*'  promife,  covenant  and  agree  that  he  will  fettle  and  aflure  the 
*'  within  named  Hannah  Wwdhmife  a  yearly  dower,  according 
*^  to  what  portion  flie  fliall  have,  and  make  her  a  good  aflur- 
«*  ance  as  the  law  direfleili,  either  of  lands,  money  or  living, 
"  that  fliaH  pleafe  her ;  if  this  faid  Hannah  Woodhoufe  fliall  have 
"  child  or  children,  then  fhe  fliall  have  one  half  of  his  eftate, 
<^  and  the  child  or  children  tlie  other  half  that  he  fiiall  die  pof- 
*'  feftcd  of,  or  that  may  by  any  means  belong  to  him,  or  his  in- 
"  heritance,  that  may  either  fall  to  him  by  fea  or  land;  and  if 
**  this  faid  Hannah  Woodlmife  fliall  marry  this  Ralph  Sheplej\  and 
"  have  no  children  by  him^  then  flie  fliall  pay  to  Sarah  Sbepiej 
[  537  ]  **  20/.  of  lawful  money  as  a  legacy,  and  then  all  his  lands,  liv- 
"  ings,  goods,  chattels,  money  and  any  thing  that  fliall  ever 
*^  belong  to  him,  or  that  ever  did  in  his  life -time,  that  has 
"  not  been  received,  flie  fliall  have  and  peaceably  enjoy,  and 
**  take  for  her  own  ufe  and  at  her  own  difpofing  both  in  her 
*<  life   and   at  her   death,    unto  which  I  have  put  my   hand. 

«  R.  sr 

Upon  the  examination  of  the  witnefles  to  the  bonds  it  ap- 
peared they  differed  in  their  account  of  the  execution,  one  fay- 
ing the  bonds  were  rAd  over  before  execution,  the  other  that 
they  were  not;  one  that  they  were  exchanged,  the  other  that  both 
of  them  remained  in  tlie  cullody  of  the  defendant;  and  in  fafl, 
at  the  time  the  anfwcr  was  put  in,  they  were  both  in  the  hands 
of  tlie  defendant :  after  this  tranfadion,  the  execution  of  thefe 
bonds  remained  unknown,  and  the  intercourfe  was  continued 
till  May  1736,  when  the  plaintifPs  father  died,  who  by  his  will 
left  her  a  fortuncof  about  340/.  the  13  months  expired,  and  tbea' 
the  plaintiff  filed  the  original  bill  to  be  relieved  againft  her  boiut» 
and  dying  foon  after,  the  caufe  was  revived  by  the  prefent  plain- 
tiff  her  adminiftrator. 

The  crofs-bill  was  brought  by  Ralph  Sheplcy  tQ  have  fatisfac- 
tion  for  tliis  bond  out  of  the  affcts  of  Hannah  Woodhouje^  alledg>- 
ing  he  was  always  ready  and  willing  to  have  married  her^but  was 
prevented  from  having  any  acccfs  co  her  by  her  brothers, 

3  Mr* 
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Mr.  Attorney  General  and  others  for  the  plaintifTs  infifted,    Woophouse 
that  this  bond  ought  to    be   delivered   up,  and  relied  firlb  upon    ^•^"*"^*^* 
the  circumllances   of   fraiid    attending   tlie   execution  of  thefc 
bonds,  the  inequality  of  tlie  circum (lances  of  the  parties,  and 
the   circum  (lance  of  both  the   bonds    being  now   in  his  cuf- 
tody. 

Secondly,  That  here  was  no  breach  of  the  condition,  in  regard 
the  plaintiff  never  married  any  other  perfon,  and  becaufe  he  had 
not  fliewn  any  tender  on  his  part,  or  refufal  on  her  part,  to  per- 
form the  contract. 

Tiiirdly,  That  fuppofing  the  condition  was  broken,  and  the 
bond  fairly  obtained,  yet  that  the  bond  was  of  fuch  a  nature,  as 
that  a  court  of  equity  for  public  confiderations,  and  the  gene- 
ral inconvcniencies  that  would  attend  the  pcrmifliion  of  fuch  fort 
of  contra£ls,  ought  to  fet  it  afide ;  and  it  was  compared  to 
marriage  brocage  bonds  (i);  bonds  obtained  byfolicitors  from 
their  clients  (2)  5  bonds  from  young  heirs,  l^c.  that  it  was  in  re- 
(Iraint  of  marriage,  tends  to  encourage  improvi<lent  matches, 
and  difobedience  to  parents,  and  would  be  void  both  by  the 
civil  and  canon  law  5  and  the  cafes  of  Key  verfus  BraJJhaHv^  2 
Fern.  102,  and  Baker  and  his  'wife  verfus  White ^  2  Vem.  215. 
were  cited, 

Mr.  Brown  and  other  counfel  for  the  defendant  in(ifted  that  [  538  ] 
there  was  no  circumftance  of  fraud  in  obtaining  the  bond,  fuf- 
ficient  for  a  court  of  equity  to  fet  it  afide :  that  ihe  was  of  full 
age ;  that  it  was  a  fuitable  match ;  that  the  obligations  were 
mutual,  which  (hewed  no  defi'gn  of  fraud  :  that  the  bargain  ap^ 
peared  to  be  moft  beneficial  on  her  (ide ;  that  as  to  the  breach 
of  the  condition,  there  is  no  occafion  to  prove  a  tender  at  law, 
for  a  plaintiff  may  declare  generally  upon  the  bond,  and  the 
defendant  muft  have  pleaded  performance,  payment,  or  a  ten- 
der and  refufal,  and  from  the  circumftances  it  appears  he  was 
always  ready  to  have  performed  his  contract :  that  as  to  the 
neceflity  of  marrying,  although  the  condition  is  inaccurately 
penned,  yet  upon  the  whole  it  appears  to  be  the  intention  and 
agreement  of  the  parties,  that  the  bond  fliould  be  forfeited  if 
(he  refufed  to  marry  the  defendant :  that  there  was  nothing 
improper  or  unrcafonable  in  this  agreement ;  nor  doth  this 
cafe  fall  within  die  inconvcniencies  in  the  cafes  which  have 
been  mentioned ;  for  being  of  full  age  (he  had  a  right  to  dif- 
pofe  of  herfelf,  and  if  (he  parted  with  the  liberty  of  marriage, 
it  was  for  a  valuable  confideration ;  that  this  was  a  contraflb 
for  the  breach  of  which  (if  there  had  been  no  bond)  damages 
might  have  been  recovered  at  law:  which  likewife  the  eccle- 
Cafttcal  courts  would  enforce,  confequcntly  neither  unequita- 
ble nor  improper,  nor  can  the  adding  a  penalty  vitiate  the  con- 
traft  itfelf:  that  fuch  penalty  ought  to  be  confidered  as  the 
Rated  damages  fettled  betwixt  the  parties  themfelvcs  :  that  the 
arguments  drawn  from  the  reflraint  on  marriage,  the  pro- 
moting   improvident    matches,    and  difobedience    to  parents, 

(l)  Smith  V.  Jjiwell,  poft.  3  vol.  566.      (2)  Drapers^  Comparrjf  v.  Davis^  4Hte  29 j. 

K  k  a  prov« 
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WooDHOL'tE  prove  too  much,  bccaufe  they  tend  to  (hew  that  all  fuch  cOn» 
▼.  SHcrj.£T.  jj^£^3  ^Yc  void  in  themfelves,  which  they  certainly  arc  nott 
The  cafe  of  jiikins  v.  Furry  vidi  i  Tra.  Aik.  287.  was  cited  as 
in  point,  before  Lord  Hardivichy  teb.  28,  17391  in  that  cafe 
the  defendant  Farr  had  given  the  plaintifPs  daughter  in  her 
life-time  a  bond  in  the  penalty  of  500/,  conditioned  for  the 
payment  of  500/.  if  he  did  not  marry  her  within  the  twelve- 
month from  the  date  of  the  bond }  the  defendant  did  not  many 
her  wiihin  the  time,  but  clandeftinely  got  the  bond  from  her  j 
(hediedfoon  afterwards,  and  the  plaintiff  her  mother  took  out 
adminiftration  to  her  daughter,  and  brought  a  bill  for  the  500/. 
and  infids  that  upon  tlie  breach  of  the  condition  the  bond  be- 
came  abfolute,  and  the  500/.  veiled  in  the  daughter,  and  was 
tranfmiffible  to  the  plaintiff  as  her  reprefentative ;  the  defend- 
ant infifled  that  the' obligee  was  an  orange  girl  at  the  playhoufe, 
and  a  common  flrumpet,  that  it  was  turpis  cofiiraiius^  and  ought 
not  in  a  court  of  equity  to  be  carried  into  execution,  but  failed 
in  his  proof:  the  Chancellor  was  of  opinion  that  it  was  a  good 
bond,  and  the  penalty  in  the  nature  of  (lated  damages  between 
the  parties;  and  therefore  decreed  the  defendant  to  pay  the  500/. 
to  the  plaintiff  as  rcprefcntative  of  her  daughter  the  obligee, 
t  539  ]         Lord  Chancellor, 

This  is  a  new  cafe,  and  in  the  decree  which  I  (hall  make  I 
(hall  not  found  myfelf  on  any  circumflances  of  a&ual  fraud 
appearing  in  it ;  for  though  there  may  be  fome  fufpicion  arifing 
from  the  manner  of  the  execution  of  this  bond,  yet  I  think  there 
is  not  fufRcient  foundation  to  decree  on  the  adlual  fraud  ;  tlie 
parties  being  both  of  full  age,  the  bonds  mutual,  and  their  cir- 
cumftances  not  greatly  unequal. 

And  as  I  fliall  go  upon  the  nature  of  fuch  bonds,  I  (hall  bc- 
^tn  with  mentioning  the  points  I  give  no  opinion  upon  at  pre* 
fent. 

Firft,  I  do  not  give  any  opinion  what  would  be  the  judg- 
ment of  this  court  on  fuch  bonds  entered  into  by  parties  both 
equally  Jul  juris  ^  having  an  abfolute  power  over  themfelves  and 
tl^eir  fortunes,  and  where  the  parents  are  not  living ;  neither 
do  I  give  any  opinion  that  fuch  bonds  would  be  void  in  all 
cafes  between  pcrlbns  not  fu:  juris  to  all  purpofes,  tho*  this  cafe 
and  Atkins  v.  Farr  fall  under  very  diflercnt  conHderations,  for 
that  was  of  the  firfl  kind  before  mentioned  ;  but  there  was  alfo 
fomethi.'jg  of  the  prdmium  piuhriiy  and  his  defence  was  her  bad 
cliaradtcr  (i),  which  was  not  proved  :  tho*  indeed  that  cafe  k 
contrary  to  the  general  rule  of  the  civil  law :  in  tlie  prefent  cafe 
I  am  of  opinion  tliai  I  ought  not  to  decree  fatisfa£lion  of  thisjbond 
on  tlie  crols-bill,  but  direct  i:  to  bo  dclrvcrcd  up  to  be  cancelled 
on  the  original  bill  \  and  the  poinu  upon  which  I  fouud  my 
jU(l[rment  aretliffe.  • 

'rhat  bonds  of  this  fort,  wliere  parents  a^e  living,  arc  UaUeto' 
great  fraud  and  abufc  •,  that  to  decree  in  favour  of  fuch  a  boiMl 

(f)    njt' CUrke  v.  Pifiam,   «///^  333,  33;.  and  ihe  rtfcrcnccs  at  the  eirtirf 
the  cafe. 
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RTould  be  a  gteat  encouragement  topcrfons  to  He  upon  the  catch  Wqodhows* 
:o  procure  unequal  marriages,  againft  the  confent  of  parents,  ^'  HifLET, 
ind  though  they  dare  not  folemnize  the  marriage  in  the  life-time 
)f  the  parent,  but  only  engage  the  aflFcftion,*  and  draw  the  un- 
fortunate perfon  into  a  bond  to  forfeit  their  whole  fortune,  as  is 
he  cafe  here,  yet  it  is  of  very  dangerous  confequence,  and  tends 
o  bring  great  misfortunes  into  families. 

Another  principal  ground  of  my  opinion  is,  that  this  tends  to 
encourage  difobediencc  to  parents,  and  indeed  is  a  fraud  and 
mpofition  on  the  parent,  though  there  is  no  adlual  fraud  as 
>etween  the  parties. 

In  this  cafe  fhe  lived  with  her  father,  and  was  dependent  on  tHo' a  parent  hat 
itm  for  her  portion,  and  he  confidered  her  as  a  child  to  be  ad-  no  power  co  pre- 
ranccd,  and  though  a  parent  has   no   power  by  law  to  prevent  V"*  ^^.™*'" 
he  marriage  of  his  child,  yet  it  b  expcded  that  (he  fhould  take  '^T^^^^^t 
lis  confent  and  approbation,  and  by  the  laws  of  fome  countries  is  exp?aed,  ar4 
Jiat  is  made  neccffary.  "^  '**"  '^^  ?^ 

♦  It  is  therefore  a  fraud  on  die  father,  who  thinks  his  child  has  Comp^id  to  the 
'ubmitted  to  his  opinion  of  the  match,  and,  in  that  opinion,  cafes  of  bonci» 
nalces  a  provifion  for  her,  to   advance  her  in  marriage,  which,  JI^J^^agc^tTre- 
lad  he  known  of  the  bond,  he  would  not  have  done,  or  might  turn  a  part  of  the 
lavc  done  in  fuch  a  manner  as  would  have  prevented  the  mar-  5?'^r"r.^^^** 
iagf  }  it  is  therefore  in  fraud  of  the  father's  right  of  difpofing  ^ot  betweenthe 
)f  his  fortuhe  among   his   children  according  to  their  deferts,  contrtaing  par- 
md  may  be  compared  to  the  cafes  of  bonds  given  before  marriage  ^««tbwt»"the 

'  *^-,  ./\ri-  rj-i-/-     pa«nt*ofon«  of 

o  return  a  part  of  the  portion  ( i ) ;  for  there  is  no  fraud  in  thole  them,  whobcing 

rafes  between  the  contrafting  parties,  but  on  the  parents  or  dcccwd  in  this 

riends  of  one   of  them,  who  are  deceived  by  fettling  lands  j*^^^  Uie  wuit 

qual  to  the  portion  that  appears  to  be  given,  and  for  that  to  fct  afide  fuch 

eafon  fuch  bonds  have  been  let  afide  :  Another  ground  of  relief,  ^'^^^ 

s  the  penalty,  for  this  differs  greatly  in  the  rcafonablenefs  of     I  54^  J 

t  from  executory  promifes,  where  the  jury  can  confider  the 

vhole  cafe,  and  whether  the  party  has  been  unwarily  drawn  in- 

o  fuch  a  contraft  or  not,  and  the  change  of  circumftances  fincc 

he  execution,  and  give  damages  accordingly;  and   tliough  it 

las  been  truly  faid,  that  a  great  alteration  of  circumftances  or 

harafter,  would  be  a  ground  of  relief  here,  yet  that  cannot  be 

jfFered  at  law  againft  the  penalty,  and  bonds  tending  themfeives  tq 

prevent  fuch  circumftances  from  being  properly  confidered  5  bonds 

f  this  fort  therefore  dcferve  kfs    favour   upon  this  account, 

hough  perhaps  that  alone  would  not  be  fufficient  to  fct  them 

fide. 

As  to  the  cafes  cited,  none  of  them  come  up  to  this;  2  Verr.  ^ 
02,  the  reafon  of  that  cafe  was,   the  inequality  of  circumftnn- 
es,  and  tlie  party's  being  a  fervant,  and  the  danger  of  admin  in  \ 
ach  tranUclions   into   families;  Balicr  v.   White^  2  Vcrn.  115, 
ii'cnt  upon  the  general  rcftraint  of  marriage. 

(i)     PeyHn    V.     Bltuiwtll,     1     Fit^.  \P.H\\zi.     Turtonv.Bfnfon^  vP.JF. 

40.     Ridman   v.    Re4/nan^     ibid,    348.  496.    Dehenhamv.  Ox^  \  V^.  r-'j,    CoU 

foU  V.  LindQ^  ibid  ^1^,    Lamlge  v.  Han-  v.   Gifjhn,  ibid,    507.     Piuairn  V.    Ojf- 

NW,  2  ^'ir/ff.  499. '   Hamilton  V.  Mo^/un^  Icurnt!,   2  ^rf  375. 

K  k  3  TUet^ 
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WooDnoasi  There  are  fomc  circumftances  further  attending  this  cafe, 
v.SHzruY.  ^jjj^i^  makes  it  unfavourable:  The  bonds  arc  executed  in  an 
.  ale-hoofe,  where  (he  had  no  friend  ;  two  ftrangers  are  callcdin 
to  witnefs  itj  and  the  witneffes  differ  as  to  its  being  read  over: 
The  bond  executed  by  him  was,  at  the  time  of  her  death,  in 
his  hands ;  one  witnefs  fays,  it  was  l<;ft  in  his  hands  at  tKe 
time  of  the  execution,  and  there  is  t\o  evidence  how  it  came 
into  his  hands;  he  fays,  by  his  anfwer,  ilie  gave  it  him,  but 
even  that  is  an  evidence  of  the  great  power  he  had  over  her,  and 
if  there  was  no  mutual  obligation,  there  had  been  no  colour  to 
fupport  this  bond. 

'  I  am  thereibre  of  opinion,  that  on  the  original  bill  the  plain* 
tiff  ought  to  be  relieved ;  and  I  fay  the  fame  in  this  cafe  as  Lord 
Convper  did  in  Fl<>yer  y.  Lavingioriy   i  P.  Wms.  a68.  that  though 
none  of  thefe  circumftances,  fmgly,  might  be  fufEcient  to  over- 
turn this  bond,  yet,   altogether,  they   are   fo;  but  the  chief  of 
them,  and  which  has  great  weight  with  me,  is  the  cncounge- 
ment  this  might  give  to  difobedicnce,  and  the  fraud  on  parents. 
Lord  Hardnvicke      *  As  to  the  cafc  madc  by  the  crofs-bill,  I  am  not  very  clear 
th^^'^lretchof  ^^^^  '^^^^  ^^  *  fufEcie;nt  breach  of  the  condition ;  the  breach in- 
thc  condition      fiftcd  on  muft  depend  on  the  firft   part,  for  in  the  fccond  it  is 
could  have  been  conjun^ive,  and  the   payment  of  the  500/.  is  connefted  with 
^SJ.ftfwT  tl^at;  and  ifitrefts  on  the  firft  part,  the  whole  penalty  is  for- 
ing  a  tender  of    felted,  not  the  50o/*  and,  it  is  pretty  ftrange  to  think,  that  it  was 
wr?dn^'o/fcnd    ^8^^*^^*  ^^  ^^  married  another,  tliat  (he  fliould  lofc  f;oo/.  if  flic 
il^g,  and  thought  only  refufed  to  marry  the  plaintiff,  flie  muft  !ofe  600/.  I  therefore 
bis  affcnt  muft    muft  have  decreed  thp  600/.  penalty,  which  would  have  been  very 
aftuaUro  ofal     extraordinary.    As  to  the  tendery  I  doubt  whether  a  breach  could 
and  thefiritafl.  have  been  affigned,  without  his  (hewing  a  tender  of  himfelf,  by 
[*^4 1    J      writing,  or  fending ;  though,  by  the  circumftances  of  this  cafe,  a  per* 
fonal  tender  might  have  been  cxcufed,  and  I  fliould  think  the 
affcnt  of  the  man  muft  have  been  in  this  cafe,  an  adual  pro- 
pcfal,  and  the  firft  adV,  like   the   cafes  put   by  Lord  Coh  upon 
fiank-marriage,  where  the  modefty  of  the  fex  is  confidcrcdby 
the  common  law. 

As  to  cofts :  I  think  it  would  be  too  hard  to  make  him  pay 
t'r.cm,  as  here  is  no  adlual  fraud,  and  he  might  think  he  had 
a^flcd  fairly  by  her-,  fincc  therefore  I  decree  this  chiefly  on 
publick  and  general  confiderations,  there  fliall  be  no  colls  on 
clihcr  fide. 

Lord  Chancelhr  decreed  the  bond  to  be  delivered  up  to  be  can# 
celled,  anddifniifled  the  crofs-bill* 

f 
Cafe  :i  10.  Harvey  verfus  Philips ^  April  14,   1743.     On  Exceptions^ 


1  T  had  been  referred  to  a  Maftcr,  to  fee  whether  a  good  titto 
*  could  be  made  to  a  purchaferj  the  Matter  reported  in  fafWl^ 


TTiaOc  an  objec- 
tion to  A  liilc  for 
uvnt  of  a  dred, 

V  hk  I)  \\)A  been  inrolled  at  a  public  office,  but  could  not  be  found )  a  copy  of  it,  taken  in  l6$t,  ^Of^ 
to  br  4  tvuconc  b»  live  witjiertV'!',  proJuctd  la  Curl :  Lord  liaidzvUU  ot'opbion,  ;|iiiKrw»Wll»tf  !•• 
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xjfthc  title  ;  fcveral  exceptions  were  taken,  and  among  the  reft,     HAnnr  r. 
chaeadecd  of  bargain  and  fale,  faidto  be  inroUed  at  Ac  chapel     ^"'«^'''*- 
of  the  Roffs,  and  which  is  very  material  to  make  out  the  title,  is 
not  to  be  found  there, 

A  copy  of  this  very  deed,  taken  at  the  Rol/s  in  1632,  and 
attefled  to  be  a  true  copy  by  five  witnefTes,  was  produced  now  in 
court. 

Lord  Chancellor, 

If  the  original  had  been  in  the  hands  of  a  private  perfon,  there 
might  have  been  fome  doubt ;  but  where  it  appears  to  have 
been  lodged  in  a  public  ofHce,  and  the  copy  is  fo  very  ancient, 
I  am  of  opinion  that  it  would  have  been  fufficient,  even  if  there 
had  been  no  atteftation  to  tlie  copy :  yiJe  i  Mod.  Medlicoi  v. 
yUner  ^.  and  6  Mod*  225.  the  two  laft  fe£tions  in  the  cafe  of 
Stanycn  v.  Davis  (x). 

(1)  Fide   Lady  HoUroft  v.   Smithy    2  Frrem.  259,  260, 


Wood  verftts  Freeman,  April  15,  1743.  Cafe'jai. 

AN  exception  was  taken  by  a  fequeftrator  to  a  Matter's  re-    [  54a  ] 
port,  becaufe  he  had  not  sdiowed  him  fix  (hilliags  and  eight 
•pence  a  day  for  his  trouble. 

Lord  Chancellor, 

I  do  not  remember  that  fix  (hillings  and  eight  pence  is  an  ^  fequeftrator 
abfolute  ftated  fee,  to  all  fequeftrators,  whether  the  efie£ls  feized  is  not  inticicd  to 
under  the  iequcilration  are  large  or  fmall ;  and  as  the  fequeftra-  S  j*''?^*5°^ff* 
tor,  in  this  caf«,  has  not  got  in  40/.   in  almoft  two  years,  I  fte!*    ^  "^^    * 
think  the  grofs  fum  the  Mailer  has  allowed  him,  is  fufficient  for 
his  trouble. 


The  March'ionefs   of  Blandford  verfus   Tl^  Dowager  Duichejs  of  Czk  321. 
Marlborough  af id  others,  April  21, 1743*  ^^       y- 

50a.  cite4. 

A  Bill  was  brought  to  have  certain  manors,  lands,  iic»  Where  a  perfon 
part  of  tlie  truft-eftate  of  the  firft  Duke  of  Marlborough,  ^^^^^^^ 
and  fettled  upon  the  Marchionefs  in  marriage  with  the  Mar-  ^thout"any'de! 
quis  of  Blandfordy  made  up  a  clear  3000/.  a  year  out  of  the  aflets  duaionformy 
of  her  late  hufband,  whilft  he  was  in  pofleffion,  or  out  of  the  af-  oM?bcim^f!di 
fcts  of  Harriot,  late  Dutchefs  oi  Marlborough,  or  out  of  the  aflets  parli;unentary  or 
of  the  prefent  Duke.  otherwife  j  this 

does  not  mean 
Only  fuchas  are  fixed  and  certain,  hot  the  land-t^m,  choii|h  a  Hbduatins  one,  Is  olearly  within  tht 
power(i). 

(l)  So  Brenvflff  v.  KitcbM^    \  Sali.  cafitr,   1    Vef  500.     Amb.   237.    S.  C 

198.     Lord  Raym,    317.      Hoinvood    v.  Da  Cofta  v.  FillaHal,   1  Bro.  Cba,  Rep* 

Barefoot,  20 Fin.  \6\,  ^\.'^.     Hodgworth  10  Bote.     FUde  Hawey  v,  Har^vtyy   ante 

V.   CrawUy^    aote   376.       Bradbury    v,  I    vol.    $62.     Ni€boUs   V.    Litjony  poll. 

IFright^  DougL    602.     Contra  Gr<f«  V.  3  vol,  575. 
Murygoldy  8  Fin.  411.     'JyTiom^el  7,  An- 

K  k  4  Th# 


r42  CASES  Argued  and  Determined 

ptANDFotD        The  cafe  arlfcs  principally  upon  the  will  of  the  firft  Duke  of 

^*EouGH.*°'    Marlboroughy  made  the    19th  of  March  172 1,    this  was  a  very 

•        ^ridk  fettlement  of  his  real  and  pcrfonal  eftate ;  he  made  the  pcr- 

fons  who  were  then  in  being  tenants  for  life  only,  of  the  whole, 

junong  which  were  Harriot^  late  Dutchefs  of  Marlborough^  and 

her  fon,  the  Marquis  oi  JBlandfcrd^ 

There  were  certain  powers  given  to  each  particular  tenant, 
and  one  of  the  powers  is  fpecially  given  to  the  Marquis  oiBlani* 
fordy  to  ipal^e  a  jointure  in  his  mother's  life-time^  not  exceeding 
4000/.  per  antu  and  this  tq  arife  out  of  land  which  he  was  fcifc^ 
of,  or  out  of  perfonal  eftate  when  laid  out  in  land. 

Aft^r  fhe  death  of  John  late  Duke  of  Marlborough^  Lady  G^ 
dolphin  was  in  pofleffion,  and  the  Marquis  of  Blqudfirdy  her 
fon,  ill  her  hfe-time,  married  the  prefent  plaintiff,  and  by  ar- 
ticles of  marriage,  he  covenanted  to  fettle  oat  of  the  eftate  of 
the  late  Duke  of  Marlborottghy  to  the  yearly  value  of  3000/* 
for  a  jointure,  over  and  above  ^11  rcprifes,  purfuant  to  the 
power   given  him  under  the  will   of  the  late  Duke  of  J^/drA»7 


rcuyh. 


July  7,  1729,  A  fettlement  was  executed,  or  deed  of  ap^ 
poiiitment  of  the  lands,  which  recites  the  will  of  the  Duke  o( 
Marlborough^  the  letters  of  denization  of  the  plaintiff',  to  en- 
able  her  to  take  lands  5  recites  the  conCderation  of  marriage,  and 
CQvenants  that  the  lands  (ball  produce  to  the  plaintiff  3000/.  /(r 
ann.  clear  of  all  reprizes* 

The  plaintiff  entered  into  the  lands  after  the  death  of  the 
Marquis  of  Blandford^  and  continued  in  poffeflion  till  flic  mar- 
ried Sir  William  JVyndham^  who  then  received  the  rents  and 
profits  till  the  time  of  his  death,  but  have  not  prpduced  300c/. 
a  year  J  and  commufiibus  annU  tl4e;;:e  has  been  ^  deficiep^y  of 
doo/. 

Thtfirjl  qurjlioriy  What  is  the  true  conflruflion  of  the  pow^? 

Seccfidiy^  AVhat  is  tjie  conftruclion  of  the  articles  ? 

Thirdlsy  Whether,  upon  tii^  proofs,  tliere  appears  to  be  any 
deficiency  in  the  annual  value  of  the  lands  fettled  in  jointure. 

Fourilly^  Whether  the  plaintiff  has  a  right  to  have  this  defici* 
ency  mai^c*  good  again  ft  die  fcvcral  defendants. 

The  words  of  the  power:  Provided  alfo,  and  my  ^ill  and 
meaning  is,  <*  Th  it  Lord  Rialton  fliall  in  his  life-time  be  erii- 
*' powered  by  any  deed  or  deeds,  in  the  prdfcnce  of  two  wt- 
•'  redes,  or  by  M'ill,  teV.  to  fettle  upon  any  woman,  \ic^  h< 
<Mhall  marry,  for  her  jomture,  not  exceeding  4000 /. /'»' 
<*  /7/7/;/withcirt  any  d^du£iion  or  abatement  for  any  taxes,  char- 
"  ges  or  impofjtioiis,  impofed,  or  to  be  impofed,  parliamentary, 
,  */  or  othervyife,  fubjccl  ucverihciefs  to  leafcs  in  b^iiig  atthc  tim^l 
•*  of  fuch  jointure  made."  ,     " 

I  think  hc^th  fidej  arc  miftaken  in  the  coaftruclion  of  tlc  ; 
power. 

For  the  plaintiff'5  ccunfcl  carry  it  too  fnr,  in  extending  llto 
be  a  clear  rent-charge,  and  have  infifted  lipon  dedu£ling  fo 
every  little  fum  laid  out  in  paanuring,  or  anj  way  relating  w^f 
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And;  on  the  other  hand,  the  defendant's  counfel  have  nar-    BtAWDFox* 
t)wed  it  too  much,  by  infifting  taxes  and  impofttlans  ought  to    ^' j^^i"**' 
eceive  a  limited  and  redrained  fenfe,  and  mean  fuch  taxes  as  are 
ixed,  and  certain  in  their  nature,  which  the  land-tax  is  not, 
»eing  a  fluctuating  one« 

I  think  the  land-tax  clearly  within  the  power,  for  it  would  be 
cry  ftrange,  when  there  are  the  words,  impofed  or  to  be  im- 
»ofed,  that  the   principal,    and  moft  confiderable   publicic  tax 
hould  be  intended  to  be  excluded.     Vide  Brewfter  v.  Kidgi//,      T  e/^^  1 
"iarthew  438.      1  Salh.  198.    5  Mod^  368. 

There  was  a  caufe  in  this  court  between  the  Bijbop  of  Oat-  AbHhopliy  »- 
ird  and  Wifey  in  1698,  where  the  bifhop  covenanted,  that  he  2i°^f*^^ 
HTOuld  pay  all  charges  ordinary  and  extraordinary.  dinary  o/^^ 

ordioary,  does 
lot  fubjcA  hlmfelf  to  the  land-tax,  becaufe  he  caxmot  bifid  his  fucceflbn  ;  othcrwife  ia  the  oiU  dt 
oounoD  perfon,  becaufe  he  can  bind  hit  heirs. 

Lord  Somers  confulted  with  Lord  Chief  Juftice  Treby^  and 
Vlr.  Juftice  Johfi  Poweily  who  were  both  of  opinion,  the  J>i{hop 
wras  liable  to  pay  the  l^i^d-tax  ;  and  the  decree  was  according  to 
heir  opinion )  but  then  the  judges  faid,  if  it  had  been  in  the 
r^fe  of  a  common  perfon,  it  would  have  been  otherwife,  be- 
:aufe  he  can  bind  his  heirs,  but  a  bilhop  cannot  bind  his  fuc- 
:efrors. 

Now  a  perpetual  tax  has,  and  may  be  laid  upon  land,  as  for 
repairing  bridges,  fd'r.but  tho'  certain  and  permanent  when  fixed, 
|ret  not  certain  at  what  time  it  may  be  fo  fixed. 

The  beft  rule  is  to  con  ft  rue  the  power  as  referring  to  fuch 
^axes  as  were  in  being  at  the  time  the  articles  were  executed. 

The  jointure  is  not  to  exceed  in  the  whole  the  annual  value  Ifbyanyacd- 
rf  4000/.  and,  in  my'apprehenfion,  the  value  of  the  land  is  to  **"^'  f^ter  the 

L        n*  i»ii'i*         1         •  r     \  T/-1  execution  ot» 

be  eltimated  as  it  Itood  at  the  time  of  the  power :  If,  by  any  power,  there  it 
iccident,  after  the  execution  of  the  power,  there  ftiould  have  *"  «»c«f«  ***  '**« 
t)een  an  cxccfs,  it  would  be  for  the   benefit  of  the  jointrefs  :  1  joWft^lT 
By  parity  of  reafon,  if  ihere  fliould  be  any  deficiency,  by  inun-  ihali  have  the 
Jatioh  or  cafuahies,  the  jqintrefs  muft  acquiefce  under  it  j  to  con-  ^^^^''/'^J^* 
ftrue  it  otherwife,  would  make  ihefe  powers  dcfultory.  fideiwy  by *cafu- 

«ltiesy  ike  matt 
aequiefce  under  ic 

Upon  the fr/l  quefthtr^  therefore,  the  mcafurc  of  the  charges 
he  jointured  eft  ate  is  to  be  freed  from,  muft  be  taken  from  the 
raluaition  at  the  time  of  the  execution  of  the  power,  and  of  fuch 
harges  as  were  then  in  being* 

The  fecondque^ioft  is,  As  to  the  conftru^jtion  of  the  articles. 

A  great  inaccuracy  in  the  drawer  of  the  articles,  for  want 
>f  purfuing  the  power ;  nay  even  tlie  articles  and  fettlement 
lave  hot  fo  much  as  (he  fame*  words,  but  difter  in  many 
»lace$ :  and  yet,  I  think,  they  ought  both  to  be  conftrued  f6 
i«  to  make  theih  confiftent,  and  by  this  means,  I  fliallhave 
bme  reafons  for  what  I  fay,  and  fome  foundation  to  ftand  upon. 

On  the  pat^  of  the  defendant,  an  advantage  has  been  attempted  ^ 
>  be  taken /from  this  exprelfioni  that  the  jointure  ihould  be 
Jcar  olreptifeu  .  •        ^ 

Noif 


'5^5  CASES  Argued  and  Determined 

BLAKDro«»       Now  the  word  repnfesXs  of  a  very  uncertain  fignification,  md 
^'^qVqJ^'   ought  to  ht coniiXMtd fecundum fuhjeElam  materiam. 

Reprifes  muft  be 

condvucd  fecundumfuhjeffam  msterlam, 

Coweltslntcrpre-  For  the  gCHUine  meaning  of  the  word,  Vide  Ccwdh  Intcr^ 
T'  ^"^.f/^"'"'  prelery  and  Blount's  Law  Di5lionary:  But  the  fees  of  acwardsor 

Law  Diffionary,  ^  »  •         j      i  ^  -  n  .      /. 

expiainthc  bailitts  mentioned  there  as  an  out-going,  muft  mean  the  fees 
ineamng  of  re-  of  fte  wards  Or  bailiffs  of  the  crown  :  Sir  Henty  Spelman  b  a  far 
^nanVzsnltSft  better  antiquary  and  critick  than  either  of  tliem,  and  he  has  not 
word  in  all  his     the  word  in  all  his  Gloflary. 

C^ioflar) .  The  articles  begin  with  a  recital  of  the  power,  and  the  in- 

tended marriage,  and  the  meaning  of  this  inaccurate  drawer, 
under  the  word  reprifes,  was  to  take  in  taxesij  charges  or  im- 
pofitions,  impofed  or  to  be  impofed,  parliamentary  or  other- 
wife,  according  to  the  fubje£l  matter,  and  purfuant  to  the  pow^ 
to  which  it  refers. 

Nothing  is  clearer,  than  that  the  Marquis  intended  to  fetde 
2000 L per  atin.  free  from  all  taxes  whatfoever. 
Articles  are  con-       And   if  tlie  conftru£lion  of  the  articles  fliouM  be  doubtful, 
fiHcrtdinthu     fj.^,^  ^j^^  uncertain  figniiicatioii  of  the  word  rrt>r/V^/,  yet  taxes 

court  as  minutes  .^         ,.,        ri°  i-         i  ''^.''',1. 

only,  which  the  miertcd  m  the   lettlement  may  explain   the  meaning  *,  and  this 

fctticraent  may    way  of  rcafoning   will  hold  better  in  this  court,  becaufe  ar- 

Urge*'"  "*°"  *^    *^c^^^  ^^^  eonfidered  here  as  minutes  only,  and   tlie  fettlement 

may  afterwards   explain  more  at  large  the  meaning  of  the  fame 

parties. 

As  to  the  third  znA  fourth  qutjlion^  relating  to  the  deficiencj, 
though  the  plaintiff  took  a  collateral  covenant  from  the  Mar- 
quis oi  Blandford^  that  the  land  (liould  continue  of  the  value,  yet 
tliis  has  nothing  to  do  with  tlie  power  5  for  to  make  a  covenant 
amount  to  an  execution  of  the  power,  is  not  agreeable  to  the  rules 
of  conilruciion  in  this  court. 
No  difference  Therefore  the  plaintiff  muft  rely  upon  the  articles,  and  if  a 

unexecut^i^^^'  deficiency  appear  there,  they  are  executory^  and  not  executed, 
toto  or  in  part,  and  there  is  no  difference  between  articles  unexecuted  in  toto  or 
for  the  ground  jn  part  only,  for  all  the  cafes  go  upon  this  ground,  that  what  is 
BMnl^'what  is  Covenanted  to  be  done,  is  eonfidered  as  done  ;  th::  ruling  cafe  in 
covenanted  to  b«  this   refpe£t,  is  Coventry  verfus    Co^fentry,     Vide   Max.  in  Eq* 

dercdMdonc'     ^^  ^"^^  ^^"^^  ^"^  (^  J»  ^"^  ^''^J  Clifford  and  Lori  Burlington^  I 

y^n.219^ 
The  inattention       Thc  plaintiff's  couufcl  have  infifted,  flie  is  intitlcd  to  be  rc- 
""j^'^^l'^f^^.^   lieved  under  the  head  of  miftake(2),  and   I  think  very  rightlf, 
cannot  hurt  her  for  the  inattention  or  laches  of  a  married  woman,  cannot  hurt 
^5i»^-  or  affcft  her  right  ( 3 ). 

[  54^  ]         ^^  ^^^*  is  my  opinion  upon  .the  whole, 

I  muft  declare  that  the  plaintiff  by  virtue  of  thc  power  ud» 
der  thc  Duke's  will  and  the  marriage  articles  of  the  13/Aof 
jipril^  I7*9»  *'  is  intitled  to  fuch  a  jointure  out  of  the  truft* 
*^  eftate  fubjefl  to  the  faid  power,  as  at  the  time  of  executiif 
**  the  faid  articles  was  of  the  yearly  value  of  3000/.  free  fom 

(1)    a  P.  W^.  222.  S.  C.      Stra.  59*).  (2)  Simp/on  y,Fait£haa^  ante  3i.      , 

S.  C.     g  MoJ,  iz.  S.  C.     See  Har^^y  v,  (3)  Pofi.  3  vol.  71a. 

iJarity,  ant^  1  vol/s&.l.  and  notes. 
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mbrances,    rent-charges,  rents  feck,  fee-fannsj   quit    BtAWDjroi^ 

mnuities,  (Upends  to  minifters,  pcnfions  and  procunu-    ^'^^qm*^ 

lyable  thereout. 

alfo   free  from  all  parliamentary  taxes  or  impoGtiong 
nature  and  kind  as  were  in  being  at  the  time  of  excr 

the  faid  power :  and  particularly  from  the  land-tax  then 

;•'' 

decree  that  it  be  referred  to  a  Mafter  to  inquire  and  ^ 

hether  the  lands  and    tenements    comprifed  in   the 

ere  ;it  the  time  of  the  execution  of  the  faid  articles,  of 

f  value  of  3000/.  according  to  the  rule  herein  before 

and  laid   down,  and  if  not,  what  was  the  deficiency 

md  to  be  made  good  out  of  the  truft-eftate  according  to 

3"*er. 

t  the  defendants  the  truftees,  with  the  approbation  of 

ir,  fet  out  and  convey  lands  and  tenements  of  an  annual 

uai  to  fuch  deficiency,  according   to  the  fruits  of  the 

:r  to  the  plaintiff  for  her  life,  in  full  of  the  refidue  of  her 


Vailiant  verfus  Dodemede^  May  a,  1742.  -  Cafe  3,22. 

S.  C.  ante  514. 

I  plaintiff  claims  under  a  term  for  years  which  originally  as  at  Uw  an 
longed  to  one  Herbert  ( i ),  and  after  having  been  grant-  »ffignce  ef  a 
erent  perfons  at  laft  vetted  in  pne  aarUf  Graie,   his  ^^^^^ 

legatee,  and   one  Stdgewick  his  executor.     In  May  ridofliisfub. 
fati  Grahe  created  a  new  term  out  of  the  old  by  grant-  Sequent  rent, 
ider-leafe  to  Richard  James  for  36  years,  rendering  the  ^^ts  whiThnm 
o/.  per  Attn.     The  executor  of  Charles  Grahe  did  not  with  the  Uod,  m 
his  leafe,  and  therefore  only  the   equitable  intereft  in /•*'(*^  ***  "1*^ 

rr    •  t       •  T  t%      n'   t        t  r^  1  ^      do  It  in  cquUV. 

:3  palTcd  by  it*     In  1728,  Ruhard  James  made  a  mort-  yr>        1,  ^_^ 

lefe  houfes  to  Vailiant  5  afterwards,  on  the  31/  of  May^^-^^^fy  ^  ^^^^ 
me  year,  Sttfan  ox  her  reprefentatives  by  indenture  af-  ^'  ""^''f^^  ^^K 
Vailiant  a  term  of  39  years  and  a  half,  together  with«.^*^^^-'irt?  i>  ^ 

rbeit  dcmifed  the  premiffes  in  reverfion  of  tKe  faid  terms  of  39  and  m 

:b  Charles  Great  for  39  years  half  and  20  years  to  the  Vallianti,  Jamef 

f:  Uerbertdlcdf  leaving  Herbert  had   built  four  new  mefiuages  on  the 

executor,  who  demifed  the  faid  premifles,  in  confideraiion  whereof,  and 

to  Charles  Great  for  a  further  of  part  of  ihe  mortgage  money  due  on 

:o  years.     Grea*  died,  leaving.  Jamcs^i  mortgage  being  paid  to  the  /W- 

3/  his  fole  devifee  and  execu-  liants^  they  conveyed  the  fonr  houfes  to 

M  dieJ,  leaving  Zedgnuick,  her  Rout  in  truft  to  fecure  20/.  per  anm.   for 

andonc/fViitac</hcr  refiduary  James,    The  Vallia/ifs  QOvensLmtd  wiih 

JValk-jcood  demifed    the   pre-  James  to  pay  the  faid  20  /.     James  and 

James   for   36  years,  at  70*/.  the  Valliants  joined  in  an  alignment  of 

i  Sedg'wick  by  an  indorfcment  ff^alkwood*s  leafe  to  Dodemede  redeem- 

this  leafe.     James  mortgaged  able  by  James:  and  afterwards  James 

to  one  Barnes'^  and  tValkwocd  abfconded,  and  Dodemede  entered  into 

d  his  reverfionary  term  to  one  poffeffion,  received  the  rents  from   the 

Barnes  and  James  joined  in  a  under-tenants,  and  paid  the  70/.  per 

of  )ValJh;i^9   leafe    to  the  ann.     Then  follow  the  drcumftances  of 

and  afterwards  JValkiueod  and  the  fire,  and  the  aifignment  to  LafceUes, 

3in  in  conveying  the  fibfol^ii^  as  itated  ia  the  r^orc 

anodier 
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another  rcvcrfionary  term  of  20  years  in  thcfc  premifles,  fo  that 
Valliant  became  not  only  mortgagee  under  Richard  Jams^  but 
was  intitlcd  like  wife  to  the  rent  of  70/.  per  ann*  which  before 
belonged  to  ^ufan\  Sedgnvick  was  no  party  to  this  deed:  foon 
after  the  execution  of  the  lad  deed,  Richard  yames  built  fomc 
new  houfcs  upon  the  premifles,  in  confideration  of  which  Ta/. 
/iani  agreed  to  pay  him  a  rent  of  2c/.  per  ann.  and  in  order  to 
t  547  J  fecure  the  payment  of  this  rent  in  1730,  Valliant  demifedthc 
premises  to  Roufe  in  truft  to  pay  20 L  per  ami.  to  Richard  Janus^ 
and  as  to  the  refidue  for  the  benefit  of  Vulliant. 

The  confequeiice  of  thefc  things  was,  that,  as  matters  then 
flood,  Valliant  would  have  had  a  remedy  againft  Richard  James 
for  the  'joLptr  ann.  and  Richard  James  would  have  been  intilkd 
to  a  deduftion  of  the  20/.  per  ann. 

In  July  1 73 1,  Richard  James  makes  an  affignmcnt  to  D«i^ 
wede  of  his  equity  of  redemption  in  the  36  years  term,  and  alfo 
of  the  rent  of  20/.  per  ann.  hj  way  of  mortgage  for  fccuring 
30c/.  lent  by  t>odemcde:  in  the  mortgage  deed  was  an  exception 
of  the  rent  of  20/.  per  ann.  and  like  wife  of  four  houfes  which 
James\\3id  lately  built. 

On  the  i'jth  oi  July^  I733>  otlk!r  fums  were  advanced  bf 
Dodemcde  to  Richard  James^  amounting  in  the  whole  to  1 300/% 
or  1 400/. 

In  a  fhort  time  after  Dodemede  enters  into  pofTeflion  as  mort- 
gagee, and,  whilft  he  was  fo  poffofled,  paid  tlie  rent  of  70/. 
per  ann.  to  Valliant. 

In  1737,  a  fire  broke  out  which  confumed  five  of  the  houfcs, 
but  Dodemcde  had  infured  fome  of  them. 

About  this  time  Dodemede  made  a  propofal  to  Valliant  to  fur- 
render  the  premifl'es  to  him,  and  in  order  to  induce  him  to  it, 
offered  that  he  fliould  hare  the  infurance  money,  amounting  to 
250/.  and  that  he  would  fell  him  the  rent  oi  2ol.  per  aifn.ioi 
300/.  and  that,  if  he  would  not  agree  to  do  it,  he  would  aflign 
the  premifes  to  any  body, 

Valliant  rejeftcd  this  propofal  without  making  any  on  his  fide, 
and  applying 'to  the  fire-olTice  for  the  250  /.  infurance,  upon 
Dodemt'de's  rcfufing  to  rebuild  the  houfcs  which  were  burnt,  and 
Valliant' s  agreeing  to  do  it,  the  fire-office  paid  Valliant  the  moncf 
accordingly. 

Dodemede  took  a  good  deal  of  pains  to  find  out  a  perfon  vho 
would  accept  of  the  aflign mcnt,  and  at  lull  prevailed  upon 
Lofceiles^  a  prifoner  in  the  Fleets  for  the  price  of  four  guineas,  to 
accept  of  it,  and  Dcdemede  made  an  alFignment  of  it  accordinglf 
( ! ) :  from  tint  time  Dodemede  ufver received  any  part  ot  tlie  proflu 
of  thefe  houfes. 

The  bill  is  brought  by  Valliant  and  others  againft  Dodemeit^ 
and  others,  praying  (2)  amongll  other  tilings  that  tlic  affignmcnt 

(0  Dated  22d  Qecfmber,  1738.  arrears  of  the  faid  70/.  a  year,  and  pay 

(2)  That  Dodemcde  may  fct  off  the  faid  the  fame  for  the  future,  as  it  (hall  becoa* 

2^oL  a  year  out  of  the  iaid  70/.  a  year  due ;  and  that  the  faid  Lafalhs  maybe 

not  only  for  the  time  pad,  but  for  the  re-  enjoined  from    receiving  ibc  KOtt  aad 

fidur  of  fnid  term  of  %o  )ears ;  and  that  .committing  wa3e, 

.\bt  4]tiendan:s  mi»y  p ^y  ihe  ^laifitifr^  all  nadG 
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tade  by  Dodemede  to  Lafcelles  might  be  fet  afide  as  fraudulent,  Valhakt  ▼• 
id  in  confequence  of  it  that  Dodemede  (hould  be  obliged  to  pay     ^^^^^^^^* 
le  lentofyoL  per  ann»  to  ValBatti. 

Lord  ChancklloKi  [  548  J 

As  to  the  arrears  of  rent  incurred  before  the  fire,  it  is  ex« 
emely  plain,  that  Dodemede  is  liable  to  make  fatisfaflion  to  the 
laintiflF,  becaufe  during  that  time  he  was  in  pofleflion  of  the  rents 
id  profits  of  the  eftate ;  however  as  he  has  made  an  afiignment 
»  Lafcelles^  Valliant  has  no  remedy  for  thefe  arrears  at  Iaw» 
id  is  under  a  neceflity  of  coming  into  this  court  for  its  allif* 
nee. 

The  next  queftion  is,  whether  ^TW/Z^za/  is  intitled  to  the  aid 
F  this  court  to  recover  the  arrears  which  incurred  after  the  fire^ 
id  before  the  aflignment  to  Lafcelles  ;  and  though  it  is  more 
Dubtful  than  the  other  queftion,  yet  I  am  of  opinion  he  is 
titled ;  for  notwithftanding  the  accident  of  the  fire,  Dodemede 
)ntinued  in  pofleffion  of  the  houfes  which  were  unbumt,  and 
:ceived  the  rents  of  the  under-tenantS|  and  was  certainly  liable 
lerefore  at  law;  and  as  Valliant  cannot  didrain  on  account  of 
le  aflignment  to  Lafcelles^  he  ought  to  have  the  alTiIlancc  of  this 
)urt« 

But  there  is  a  great  difference  in  regard  to  the  arrears  in- 
irred  fince  the  aflignment  to  Lafcelles  \  and  it  would  be  going 
o  far  if  the  court  was  to  aflift  the  plaintiff*  againft  Dodemede  v\ 
is  refpe£i>  for  the  law  fays  an  aflignee  of  a  term  may  afllgn, 
id  thereby  get  rid  of  his  fubfequent  rent,  and  the  covenants 
bich  run  with  the  land  ( i );  and  if  it  be  fo  at  law,  it  is  reafonablc 
:  fliould  in  equity,  which  in  cafes  of  this  kind  follow  the  law; 
ough  indeed  it  is  true,  that  in  fome  fort  of  aflignments  made 
:  tenants  the  court  has  interpofed.  Vide  Treacle  verfus  Cohe^ 
Vern  165.  zn^Philpot  verfus  Hoarey  Nov.  26,  1 741.  Vide  ante, 
219. 

But  thefe  cafes  are  difl:inguifliable  from  the  prefeht,  and 
rtirubrly  the  lad,  for  the  great  point  there  was,  that  the  party 
whom  the  allignment  was  made,  or  pretended  to  have  been 
ade,  a£ted  really  as  an  agent  only  for  the  aflignoi^ ;  there  wa^  no 
opofal,  as  in  the  prefcnt  cafe,  to  furrender  up  the  premtflcs  to 
e  landlord,  and  if  there  had,  the  court  declared  they  (hould  uot 
ive  relieved. 

Whereas  here  there  was  an  cxprefs  offer  by  Dodemede  to  fur- 
ader  the  premiiTcs  to  Valliant  on  certain  terms,  which  by  no 
eans  appear  to  be  unreafonable. 

Befides  too  here  was  a  general  calamity,  and  an  unforeVen 
ic  from  firej  and  as  Dodemede  lent  to  James  1300/.  or  i4oo/» 
»on  the  eitate,  which  he  is  likely  to  lofe,  it  would  be  ex- 
rmely  hard  to  oblige  Dodemede  to  pay  the  70/.  rent,  fince  the 
ffgnment  to  Lafcelles,  cfpecially  as  Valliant  has  received  the 

(l)    Piuher    r.    To^ey^    i   SaU,    81.  LehfUx  V.  liajh,  2  Stta.  122 1,    ^u/i.  5f- 

vfh.  177.    Buih  NifiFri.  i^g.'  So  tho*  Sedeontra  Kni^biy.  FretnuMi  1  Vaitn  329 

e  affignmenc  be  co  a  beggar,  6^r.  as  in  VaU  IVMer^  cafe,  |  O,  2a.  a.  234  %* 
i/px&at  caie  it  Vdlunu  v*  D^medem' 
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VAttiAWT  V.  250/.   from  the  fire-office,  potu^thftanding  DTdemedeToaAt^t 
DooEMEDE.    afiurance. 

The  laft  queftion  relates  to  the  20 L  per  ann.  which  was  agreed 
to  be  paid  by  Valliant  to  Richard  James ,  whether  it  ought  not  to 
be  deduced  out  of  the  70/.  per  amt. 

I  am  of  opinion  that  it  ought/  whoever  is  intided  to  it,  tlic 
rcprcfentativc  oi  Richard  James^  or  the  defendant  Dcdimede\  for 
it  is  the  ordinary  dire£lion  of  this  court,  that  fuch  fort  of  demands 
fhould  be  fet  one  againft  the  other  ( i). 

(l)  His  Lord(hip  direfled  the  Mafter  that  the  plain  tiffs  flioald  retain  thr  faid 

to  take  an  account  of  the  faid  rent  of  70  /.  20  /.  per  amt.  as  part  fatisfadion  of  the 

which  became  due  from  Chriflmoi  1736  growing  payments  of  the  laid  70/.  a 

to  C^r//^;;?^/ 1738;  in  which  account  the  year  fince  the  aflignment  to   LacelUs, 

Mailer  was  to  make  a  particular  allow-  And  his  Lordfhip  ^mth  the  etmfent  0/  Laf- 

ance  for  the  faid  20/.  agreed  to  be  paid  celUi^  ordered,  that  he  Oiould  affigo  the 

to  y^zMr^/,  under  whom  Dc^rinri/^r  claimed;  premifTes  to  the  plaintiffs:  and  in  the 

and  alfo  an  allowance  for  the  premium  mean  time  (hould  be  rellrained  from  re- 

of  infurance  ;  and  the  ballance  on  fuch  ceiving  the  rents,  and  committing  wafte. 

account  to  be  paid  to  the  plaintiffs  by  Reg.  Lib,  B,  1742.  fol.  328. 
Dodemtdc,     And   his  Lord  (hip  ordered. 


Cafe  323.       Elizabeth    Hanvkyns^  Widow   of  Philip  Hanvlytts,  verfus   Objfif 

Executor  of  Phi/ipt  May  7,  1743* 

A  buiband  may  -"Tp^ HIS  caufc  camc  on  bcforc  the  Chancellor  upon  appeal 

fibflitJineqJhy",       *       ^Om  thc  RoUs. 

if  a/Hgned  for  a 

¥a]usble  confideration ;  but  it  muft  be  an  aflignment  of  that  pardcular  things  and  not  reft  only  00  Ib- 

tencion  aad  conftniAion  of  words  in  a  covenant* 

yy   ,  The  queftion  arofe  out  of  thc  following  covenant  entered  into 

^'^'^/^_.  by  Philip  upon  his  marriage  with  thc  plaintiff. 

>       '         ^/.^u^^^  ^^  covenants  for  himfelf  with  truftecs,  "  that   as  well  die 

r^^^^7  €^y  «*6ooo/.  portion  with  jE//zj*rfA  his  wife,  as  all  other  fumsof 

/u^A^^'  ^^  "  money  which  ftiould  be  given  or  bequeathed  to  Elizabeth  by 

^'  "  any  of  her  relations  during    her   coverture,   ihould  immc- 

<*  diately  after  the  dcceafe  of  Philip  be  paid  by  his  hchrs,  CK- 

^^  cutors,  ^c.  to  truftees,  in  truft  to  place  out  the  fame  at 

•*  intereft  on   land  or  government  fecurities,   and  thc   intereft 

"  thereof  to  be  applied  for  and  towards  the  maintenance  of  die 

"  children  oi  Philip  by  Elizabeth^  and  thc  remainder  of  fuchin- 

«*  tereft,  if  any,  together  with  thc  whole  6000/.  to  go  or  be 

**  paid  equally  among  his  children,  except  his  cldeft  fon,  to  fons 

"  at  21,  to  daughters  at  21,  or  marriage;  and  in  cafe  of  die  . 

**  death  of  any  of  them  before  time  of  payment,  to  thc  furvivors.* 

**  Provifo,  in  cafe  there  fhould  be  no  iffue,  then  thc  6000  /. 

**  and  all  other  fums  of  money  that  during  the  marriage  fliould 

*'  be  given  to  the  faid  Elizabeth^  IhouId  ht  enjoyed  by  him  the 

*<  faid  Philip  Hawkynf,  his  executors,  admiotftrators  and  aflignsy 

"  to  his  and  their  own  proper  ufe  and  behoof.*** 

Oto 
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On  the  4th  of  June^   1730,  Mary  Ludlow^  mother  of  EH-    Hawcyki  r^, 
,abethj  made  her  will,  "  and  bequeathed  to  her  fon  and  daugh-  *^'*' 

*  ter  Eitzabeth^  and  Philif  HaivkytiSy  2000  /•  to  be  enjoyed  by 
^  them  and  the  furvivor  of  them  ( i ),  and  if  there  was  no  iflue 
'  of  her  fon  and  daughter,  then^  (he  devifed,  after  the  death  of 
'  the  furvivor  of  Philip  and  EUzairtif  the  2000  /•  to  her  exe- 
'  cutor,  and  dire£is  the  legacy  to  be  paid  one  half  15  months 
'  after  her  deceafe,  and  die  remainder  in  two  years  and  a 
'  quarter,  and  appointed  Lambert  Ludhw  fole  executor." 

Lambert  Ludlow  paid  looo/.  in  the  life-time  of  PbUip  Haw^      [  5^0  ] 
yns. 

Philip  Hawhyns  the  hufband  died,  but  left  no  iflue ;  and  by 
iiswill  '*  devifed  the  looo/.  which  remained  unpaid  by  Lam*- 
^  btrt  Ludlow^  to  his  wife,  to  be  difpofed  of  as  (he  (hall  think 
'  proper,  and  bequeathed  all  the  reft  and  refidue  of  his  real  and 
^  perfonal  eftate  to  his  nephew  Thomas  Hawkyns  when  he  at- 
<  tained  21,  and  then  made  him  his  executor,  and,  in  the  mean . 
'  time,  devifed  all  his  real  and  perfonal  eftate  to  Obyti^  in  truft 

*  for  Thomas  Hawhyns^* 

It  was  heard  before  the  prefent  Majler  of  the  Rolls  on  the  loth 
>f  December f  1742^  who  decreed  the  plaintiff  was  intitled  to  the 
ntereft  of  the  2000  /.  devifed  by  Mrs.  Ludlow^s  will  for  her 
ife(2). 

The  defendant  Obyn  infifted  the  decree  was  wrong,  in  decree- 
ig  the  intereft  of  the  2000  /.  to  the  plaintiff  for  her  life,  whereas 
e  is  well  intitled  as  executor  of  Philip,  under  the  agreement 
nd  provifo  in  the  marriage  fcttlement,  to  all  fuch  fums  as 
iiould  be  given  to  the  plaintiff  hy  any  of  her  relations  during 
fic  coverture,  and  therefore  is  not  obliged  to  pay 'intereft  to  the 
laintiff  for  the  1000  /•  received  by  Philip  in  his  life-time,  but  in- 
iftcd  it  belongs  to  him  as  reprcfentative  of  Philip. 

Mr.  Brown  cited  for  the  plaintiff  the  cafe  of  Thomfon  vcrfus 
tutler,  Moore  522. 

Lord  Chancellor,  ' 

I  am  of  opinion  this  is  not  a  fum  of  money  at  all  within  the 
neaning  of  the  provifo  j  for  it  is  a  covenant  merely  by  the  huf- 
land,  and  confoquently  an  agreement  of  what  is  to  be  done  by  «     '- 

\\m',  his  heirs,  ts^c. 

It  has  been  objcfted,  that  tho'  it  fets  out  with  a  covenant  of 
he  httfl>and,  yet  the  provifo  is  attended  with  other  words,  and 
hat  it  is  itfelf  a  covenant. 

But  then  it  muft  be  connefted  with  and  controlled  by  that 
ovenant,  and  muft  relate  only  to  fuch  fums  of  money  as  fall 
mder  the  defcription  of  the  firft  covenant,  which  is  relative  to 
lOthing,  but  fuch  fums  of  money  as  came  to  Elizabeth  during 
he  coverture,  to  which  Mr.  Hawkyns  might  be  intitled,  and 
he  covenant  therefore  thrown  in  on  purpofe  to  reftrain  Mr* 
hawkyns  from  difpofing  of  it  to  the  prejudice  of  his  younger 

(l)  During  their  joint  livcs»  and  the  among  fuch  of  their  children;  as  (hould 

lie  of  the  longeft  liver  of  them,  and  be  living  at  the  dcceafc  of  fuch  furvivor. 

fccr  the  dcceafc  of  the  furtivor  of  them  (a)  Reg.  Lib.  A.  174a.  fol.  100. 

,'      •  children; 
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liAwrTirs  ▼• 
Obyji. 


cbtldren  ;  for  even  the  fum  of  6000  L  would  abfolutely  harebeftl 
the  hu(band's»  if  it  had  not  been  for  this  covenant. 

It  was  faid  on  the  defendant's  part  likewife,  that  (as  the.  co 
venant  runs  that  from  and  immediately  after  the  deceafe  of 
Piilip  HawLynSf  his  heirs,  execufors,  (sfc.  fhould  pay  to  truftee;* 
!  C  55 '  3  ^^  ^^^^  the  6000  /•  as  all  other  fums  of  money  which  (hould  be 
given  to  Elizabeth^  &c.  the  executors  muft  necefiarily  receive,  or 
how  will  they  be  enabled  to  pay  ? 

But  it  would  be  an  abfurd  thing  for  him  to  covenant  that 
his  heirs  fhould  pay  fums  they  could  never  be  intitled  to  re- 
ceive ;  nor  can  I  reflrain  thefe  words,  to  prevent  any  future 
dxfpofition  that  the  hufband  might  be  inclined  to  make  for  the 
benefit  of  the  wife  ? 

It  has  been  infilled  too,  in  order  to  make  this  fall  withid 
the  provifo,  that  the  hufband's  difpoHtion  in  his  life-time  would 
have  bound  the  vrik,  notwithftanding  (be  had  furvived  hinii 
and  if  not  good  in  law,  yet  it  would  have  been  in  equity. 

I  will  not  fay,  but  the  hufband  might  have  difpofcd  of  this 
poQibility  in  equity,  if  afRgned  for  a  valuable  confideration, 
(i);  but  then  that  muft  have  been  upon  an  a£iual  affignmentof 
this  particular  thing,  and  here  it  refts  only  upon  the  intention 
of  the  parties,  and  the  conftrudion  of  the  words  in  the  cove« 
nant. 

Upon  the  whole,  I  am  of  opinion,  this  is  not  ftfch  a  ftim 
of  money  as  was  intended  under  the  covenant;  and  it  would  be 
very  hard  to  make  a  ftrained  conftrutHon  of  the  deed  to  tak^ 
away  this  1000/.  from  the  wife;  therefore  the  decree  muft  \k 
aiRrmed  (a). 

(i)  Fide  Bates  v.  DaiiJj,  antf  20S.  (2)  Reg,  L'th,  A,  1742.  fol.  438. 


Cafe  3a4.      The  Bailiff's   atid  Burgrfs  cf  the  Corporation  of  Burford  verfui 

Lent  kail  ami  other s^  May  9,   ^l^Z* 

Exerptantstoa  T?  XCEPTIONS  had  been  taken  to  the  decree  of  the 

dc.rceotchari-  \^ j  dtfendaius,  as  commHrioncrs  of  charitable    ufes,  and  39 

aUowefcoiiron  cxccptioiis  out  of   43   wcrc   allowcd;    but    there  being  feme 

thoiecxccprion.,  doubt  US  to  colls,  tlic  Chaiicellor  took  time  to  confider  it  till  l(H 

%hcrc  tluy  pre-  ^.^^r^ 

Vojltd,  ana  on 

^&  wkere  (hey  did  not,  the  rcfpondents  arc  inthlcd  to  cofts  (t}« 

,^/^^ y^f^pr  There   have  been  fix  precedents  brought  to  me,"  in  whicfc 

^  ^^^  rofts  were  given,  and  as  1  fmd   tlie  point   thus   fettled,  1  will 

^  '""'',/<  '""'    ''"       follow  the  juftice  of  thefe  cafes,  whatever  doubts  I  luigHthavc 

Cr.    ?<?-,>.-  .  ^  ^      J,  j^i  originally  myfelf,  cfpccially  as  ilierc  are  no  precedents  on  the 

otlit^r  fide  to  the  country. 

The  firft  precedent  iS  Chapman  vcrfus  The  Inhabitants  of  ^ti^ 
h/ry,  before  Lord  Keeper  Coventry j  5  Car.  u 


<  I )  Aj'lit  V.  D^Jg  an/$  2^ 

1U 


in  the  Time  of  Xord  Chancellor  Hardwickx.  jyi^ 

The   (econd    was    in  Lord    Chancellor  Notthgham's    time,  Corpontionof 
f&rnary  29,  and  the  aSth  year  of  Car.  2.  rclatinc:  to  the  rcftory    f  "y*^»»  ^* 

J  "  r  ^  I        f         %  r    r  •         I  *       1.XNTMALL. 

id  panonage  of  Crowlandm  the  county  of  Lincoln. 
The  third  was  before  Lord  Somersy   which  began  in  the  year     [  SS*^  ^ 
^93>  and  laftcd  fome  time,  relating  to  the  college  of  Bremley^ 
cliarity  founded  by  IVard^  bifliopof  Rockcfler, 
The   fourth  was  before   the  Lords  CompiifConers,  H*  T. 
joo. 

The  fifth  was  before  Lord  Keeper  IVnght^  Cri/lchurch  verfus 
he  inhabitanti  of  Neivtony  the  4th  of  Q^  ^/;/i. 
The  fixth  was  Hancock  verfus  Walker^  before  Lord  Cowper^ 
muaryiy  17 15. 

It  is  faid  by  the  refpondent's  counfel,  that  thefe  precedents  are 
roneous,  becaufe  there  is  no  authority  whatever  given  to  the 
>rd  Chancellor  to  award  cods  by  the  ftatute  of  charitable  ufes, 
e  43d  of  Eliz. 

If  the  court  were  merely  to  confine  themfclves  to  the  verdi£^  Notwithfbnding 
a  jury,  or   a  decree  of  commiffioners,  they  muft  have  (hut  a^^ecrcc  under* 
sir  eyes  as  to  the  evidence  before  the  jury  or  commiflioners,  chTriubirufei, 
caufe  there  it  was  viva  voccj  and  from  hence  have  arifen  thefe  the  court  of 
^cedents  ;  for  the  court  finding  thefe  words  in  the  act  of  par-  ^^^""^  ^^^ 
ment,  feci.  9,  That  the  Lord  Chancellor^  or  Lord  Keeper^  Jball  fuic  to  be  iafti- 
4  may  tcJte  fuch  order  for  the  due  execution  of  all  or  any  of  the  faid  *"'f<*  ^^^^ »« 
igmentSj  decrees  ^  and  orders^  as  to  them  Jball feem  ft  and  conveni-  fije^i,  bounrby 
9  have  put  it  in  the  (hape  of  an  original  caufe,  in  which  the  «hat  appeared 
ceptants  arc  confidered  as  plaintiffs,  and  the  refpondents  as  de-  ^V^!^  ^'  *:""• 

»'  1         ^   .  r  ^L  1  •     *i.  •  miflioners,  but 

dantSy  and  put  m  an  anfwerupon  oathj  and  in  the  examina*  ^ay  fctiorih 

n  of  witncfles  in  the  caufe,  neither  fide  is  bound  by  what  ap-  new  matter. 

ired  before  the  commiflioners,  but  may  fct  forth  new  matter  if 

;y  think  proper. 

This  has  made  the  court  all  along  confider  it  as  an  original 

ife,  or,  otherwife,  the  court  would  have  known  nothing  of 

;  merits. 

Therefore  the  court  have  mixed  the  jurifdiftion  of  bringing 

brmation  in  the  name  of  the  Attorney  General,  with  the  ju- 

iiAion,  given  them  under  tlie  ftatute,  anil  proceed  either  way» 

x>rding  to  their  difcretion. 

It  is  faid  the  court  ought  to  refort  back  to  the  original  jurif- 

Jion,  in  point  of  cofts,  upon   arguments  chiefly  dra^^-n  from 

C8  of  coils  at   common  law,  and   the  old   aSs,  the  ftat.  of 

arlehridge^  52  Hen,  3.  (now  Marlborough) ^  &c« 

But  courts  of  equity  have  in  all  cafes  done  it,  not  from  any  It  Is  cpnfcienoe, 

hority,  but  from  confcicnce,  and  arbitrio  boni  viri^  as  to  the  J^.  "y^  a/rcfts" 

isfa£lionoii  one  fide  or  other,  on  account  of  vcxition.  um  cuurt  m 

But  ftill  it  is  faid  this  arifeth  on  the  Common  law  fide,  as  it  g^^H^^fU  (x). 

nes  out  of  the  petty-bag. 

The  return  of  the  commiflion  indeed  being  in  that  office,  tlie       [  553  ] 

ty-bag  retains  the  proceedings,  yet  it  conies  before  the  Lord 

ancellor  perfonally,  and  not  in  his  ordinary  or  extraordinary 

ifdi£lion« 

(t)  Jwus  V«  Coxeter^  ante  400. 

Vol.  n.  L  I  (hould 


J  ^3  CASES  Argued  and  Determined 

Corporation  of        I  fliould  be  glad  to  know  what  authority  I  have  to  give  colli 
LektkaljT'    ^  bankruptcy,  if  I  cannot  give  colls  here  ;  for  it  would  be  dim. 

cult  to  fliew  from  die  bankrupt  afls,  that  I  have  any  fuch  autho* 

rity. 

It  is  only  by  orders  Cgned  prcfria  tnanu,  and  procciTes  of  co:s 

tempt. 

The  farme  as  to  commiffions  of  lunaeji  for  tlioogh  it  is  (aid 

the  whole  of  it  arifes  from  the  fign  manual  of  the  king,  yet  I  am 

of  opmion  it  does  not. 
After  the  court  Before  the  courts  of  wardfliip  were  ereded,  the  jyrifdiclion 
of  wiidj  was  ^2s  in  this  court,  botli  as  to  lanaticks  and  ideots,  therefore  all 
jurifdiaioa  over  ^^^^  commiflions  wcre  taken  out  in  this  court,  and  returned 
lunaticks  and  hetc,  and  after  the  court  of  wards  vras  taken  away  by  ad  of 
idcotf  reverted    pafllament,  it  reverted  back  to  the  court  of  chancery ;  and  the 

back  to  the  court  «,  i      /•   i      »  •        •         a       j*  t      »'      «  i-tt 

of  chancery,  to   "gn  manual  01  the  kmg  is  a  ftandmg  warrant  to  the  Lord  Chan- 

whom  it  origi-    ccilor,  10  grant  the  cuAody  of  the  lunaticks,  and  is  a  beneficial 

luUy  beiongc      ^j^jpg  jrjj  ^.^fg  ^f  iJcocy,  bccaufc  the  king  could  not  only  give  the 

cuilody  of  ideots,  but  the  rents  and  profits  of  ideots'  lands  to 

pcrfons  ( I ). 

Lord  ehtnceU        Therefore  it  is  not  an  authority   m  the  Lord  Chancellor 

aIc*  rfe^ of  chl-  ^^*^*"8  f"^^"^  ^^^  ordinary  or  extraordinary  jurifdi£tion,  but  aper- 

i^ubic  ufcs»  is  A  fonalone,  and  very  difficult  to  maintain,  upon  a  nice  foundatioD, 

pcrfonal  one,      I^qw  this  authority  of  cods  did  arife,  but  falls  cxadly  widiiu 

JwiiJ'or  ^trl*..  the  cafes  of  bankrupts  and  ideots:  ^iJe  tke  cafe  rf  the  arf^ 

ordinary  juri£-     fatim  cf  Bewdley^    I  P.  Wms.  207,  relating  to  awarding  tv/wTf 

4iftion.  ^^  vicimto  \3*  de  corpore  ccm'fiatus^  where  the  court  was  governed 

by  precedents  of  about  fevcn  years  Handing,  before  t!ic  iffoc  of 

the  vfftire. 

So  likcv.  ife  in  the  cafe  of  jnftices  of  peace,  they  have  taken 
upon  them  to  exercife  i'everal  jurifdictions,  which  the  court  of 
king's  bench  would  not  have  allowed,  if  it  had  come  originaDf 
before  them. 

J  am  of  opinion  therefore,  I  ought  to  be  bound  by  thcfc  p^^ 
CCilents,  cfpccially  as  it  is  iir  aid  of  juflice. 

The  qutilion  then  is.  What  ought  to  be  done  as  to  coJl 
above,  and  cofls  below, 
C  SS4  ]         -^"^^  *^^  to  the  iirll,  the  exceptants  ought  ta  have  cofts  upon 
thcl'e  cxrcptions,  In  wliich  fhcy  hifve  prevailed,  and  the  rcfpon- 
dents  ccfts  in  thofc  where  they  have  prevailed  (2). 

As  to  coftshclow,  it  mud  reft  upon  the  agreement  pndc  be- 
tween the  particc,  and  i  will  not  inicrfere* 

(1)  rUeln  the  matter  of  //.//  a  luna-         {2)  R^g.  Li.  A,  1742.  M.  yc;.  ?!> 
titk,^^.  3  vol.  65^. 


In  the  Time  of  Lord  Chanceflor  Hardwicb:£;  5j^4 

Sadlcrs  Company  verfus  Badcoch  and  Others^  May  9,  1 743.       ^^^  2^S* 

^ N  Strode^  having  fix  years  and  a  half  to  come  in  the  leafe  It  is  neceflary 
5f  a  hoiife  from   the  plaimiifs,  on  .the  27th  ol  April  1-734  th-pitty  injured 
ne  a  proprietor  of  the  Hand-in-hand  ollice,  by  'nlurmg  the  mter-ii  wrpro- 
rf   400/*   on  the  houfc,  for  fcven   years,  and  on  piiyinpr  pec,  mche 
•e  (hillings  down,  and  three  pounds  fome  time  after,  ^i^  ll^^'rlt'^'/X'*' *! 
any  agreed  **  to  raife  and  pay  out  of  th*.  efFctts  of  the  oca-  Ucy  is  mule  our, 
)ution  ftocki  the  faid  fum  of  400/.  to  her  and  her  cxccu-  ^'^«»  Jtthr  .:me 
s,   adminiilrators,  and  alfigns,    fo  often  as  the  hpufe  ihail  a^j  thcreiofc "**" 
biirnt  doTfrn  within  the  faidttfrm,  unlcfs  the  dirc£tors  fhall  afc«r  the  icafe 
Id  the  faid  houfc,  and  put   it   in  as  good  plight  as  befor:  °| 'J'*"  .Jj^l?^ "' 
fire  :  and  dn  the  back  of  the  policy  it  was  indorfed,  that  if  furcd's  afil^n'iDg 
I  policy  fliould  be  alFi^ned,   the  alhgnment  mull  be  efttercil  the  policy  docs 
hin  twenty-one  days  after  the  making  thereof."'  Iwefi'lrnukl''" 

'%•  Strode^  Icafe  expired  at  M'tdjummer  1740,  the  houfc  g  >i>d  ihc  bis  to  ' 
lot  burnt  down  til!  the  January  after  1 740,  and  (he  made  :hc  airi^nce;  ^ 
fignmcnt  of  the  policy  to  the  plaintiffs  tli6  jtjd  of  Pihvuary^^^^^^^^:^^^/^^^^^.^^-/^^ 

le  quellion  is,  Whether  the  plaintiffs,  the  afligneca  of  Mrs*  — -"" 

r,  are  in  titled  to  the  400  /.  infurance  money,  or  to  have  the 
built  again ;  or  whether  the  houfc  bring  burnt  down  af  cr 
Strodiz  property  ceafcd  in  it,  the  cop^pany  are  obliged  ta 
good  the  lofsj  to  her  afiignee,  of  the  policy. 
le  company  made  an  order,  fubfequcnt  in  time  to  Mrs* 
r's  policy  in  1738.  **  That  whereas  policies  expire  upon 
property  of  the  infured's  ceafmg,  if  there  is  no  application 
the  infured  to  aflign,  or  to  have  the  lofs  made  up,  th-n  the 
fort  having  the  property  may  infure  the  faid  houfe  in  thvj 
I  office,  notwithflanding  the  term  for  which  the  houfe  was 
^irlally  infured  is  expired." 

icre  was  evidence  read  for  the  plaintiiTs,  to  fliew  that  they 
red  the  afiignment  to  the  defendants,  to  entjr  in  tlieir 
1,  but  they  refufcd  to  accept  of  it. 

iRD  Chancellor,  [  '555  3 

iring  the  progrcfs  of  thii  cauO:,  while  the  defendants  focm-  « 

depend  Chiefly  upon  the  fublcquent  order,  1  was  of  opinion 
ft  them,  , 

t,  upon  hearing  what  was  further  offered,  I  tuink  the  plaiii- 
re  not  intltlcd  to  be  relieved. 
tcre  may  be  three  qu-.-flions  made  in  thii  caufe; 
y?,  Whether  this  accident  wliich   his  hapoened  is  fiich  a 
as  obliges  the  defendants  to  make   fatisfa^Slion  10  the  plain - 

cnily  "Whether,  upon  the  terms  of  the  original  policy,  ths 
is  obli;:ed  to  do  it  ? 

irdly^  \VhicIi  is  rather  con fcquential  of  the  former,  whether 
ilaiiuiffs  are  properly  affignees    of  Mrs.  ^tnde  und^r  this 

H  ^  If 
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CASES  Argued  and  Determined 

If  this  matter  rcftcd  fingly  upon  the  policy  itfcif,  I  IkouU  not 
think  it  fuch  a  lofs,  as  would  oblige  the  defendants  to  make  fativ> 
faftion. 

Under  this  policy,  the  ftate  of  the  cafe  is,  Mrs.  Strvde  was 
only  a  leflee,  her  time  expired  at  Midfummar  1740,  the  houfe 
was  burnt  down  the  January  after,  nvithin  the  feven  yiars ;  the 
plaintiil^)  the  Sadlers  company,  were  ground  landlords,  ard 
intitled  to  the  reverfion  ol"  the  term :  Upon  the  23d  of  Fe- 
bruary 1 740,  feven  months  after  the  expiration  of  the  term,  aod 
one  month,  after  the  fire,  the  affignment  was  made,  and  in  confi* 
deration  of  five  fliillings  only,  fo  that  it  muit  be  taken  as  a  foluii- 
tary  affignment  as  it  flands  before  me. 

It  hus  been  infilled,  on  the  part  of  the  defendants,  that  the 
plaintiffs  are  not  intitled  to  recover  as  flanding  in  the  jriaceof 
Mrs.  Strode^  becaufe  (lie  had  no  lofs  or  damage,  her  intereft  oeat 
ing  before  the  fire  happened. 

And  this  introduces  the  fecond  and  third  queftions. 

I  am  of  opinion,  it  is  neceffary  the  party  infured,  (hooldhafe 
an  intereft  or  property  at  the  time  of  the  infuring,  and  at  die 
time  the  fire  happens. 

It  has  been  faid  for  the  plaintiffs,  that  it  is  in  nature  of  a 
Drager  laid  by  the  infurance  company,  and  that  it  does  not  fig- 
nify  to  whom  they  pay,  if  loft. 

Now  thefe  infurances  from  fire  have  .been  introduced  in  later 
times,  and  therefore  differ  from  infurance  of  fhips,  beaufe 
there  intereft  or  no  i^nereft  is  almoft  conitantly  inferted,  and  if 
not  inferted,  you  cannot  recover  unltfs  you  prove  a  pio- 
pcrty.    .       ,  .      . 

The  infuring  of  fiiips  is  as  old  as  the  laws  of  OUrw  and 
Rhodes  whofe  inhabitants  were  the  p-eat  traders  of  the  woridi 
look  into  the  book^  that  treat  of  infuring,  and  you  will  find 
tlie  term  is,  avetfn  periculi^  the  intention  of  all  infunQcet 
being  to  avert  any  dpmages  or  lofs  the  :  i':ircd  might  fufbia: 
Upon  this  principle,  in  all  modern  '  ii''.!  mccs  of  (hips  ittter^ 
or  no  intcrefl  is  introduced,  and,  bcj  .vecn  tlie  fubjedts  of  diflfet- 
ent  nations,  for  this  realbn,  becaufe  a  great  deal  of  contraband 
trade  is  carried  on,  an^  I  believe  began  in  the  Spattijb  trade  fiift 

The  common  law  Icnnt  ftrongly  againft  thefe  policies  for  feme* 
time,  but  being  fou;.l  beneficial  to  merchants,  they  winked  at- 
it. 

New  laws  have  been  enafled,  which  make  it  felony  to  dcftrof  ■ 
fliips,  and  the  temptation  to  it  has  arifen  from  inierejl  and  m  i»^ 
ierefl  inferted  in  policies. 

No  longer  ago,  than  when  I  firft  fat  in  the  Court  of  Eng'i 
Bench,  I  have  heard  thefe  infurances  called  fraudulent,  but 
though  inconveniences  may  have  arifen  from  thefe  words  to  the 


The  term  in 

b  oks  that  treat 

cr  infuring  U 

wvtrfa  ptrUvli^ 

rhr  intention 

being  to  avert  any  damages  or  lofs  tbt  injur td  nsight  fuilatn. 


(t)  Bat  fuch  infurances  are  rendered  void  by  fiau\^  Ge9*  i*  ^37* 
2  vSi^MD^ 


in  the  Time  of  Lord  Chancellor  Hardwick*. 
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infurance  companies,  yet  fome  inconvenience  too  may  arife  on 
the  other  fide,  becaufc,  if  any  perfon  may  iiifure,  whether  he 
has  proi^rty  or  not,  it  m.iy  be  a  temptation  to  burn  houfes,  to 
receive  the  benefit  of  the  policy  :  By  the  firlt  claufe  in  the  deed 
of  contribution  in  1696,  the  year  this  focicty,  called  the  Hartd-in- 
band  office,  incorporated  themfelves,  the  fociety  are  to  make  fa- 
lisfa£Hon  in  cafe  of  any  lofs  by  fire. 

To  whom,  or  for  what  lofs,  'are  they  to  make  fatisfaftion  ? 

Why,  to  die  perfon  infured,  and  for  the  lofs  he  may  have 
fuftained  ;  for  it  cannot  properly  be  called  inful'ing  the  thing, 
for  there  is  no  poflibility  of  doing  it,  and  therefore  muft  mean 
infuring  the  perfon  from  damage. 

By  the  terms  of  the  policy,  the  defendants  might  begin  to 
build  and  repair  within 'fix  days  aft^r  the  fire  happens. 

'  It  has  been  truly  faid,  this  gives  the  fociety  an  option  to  pay 
or  rebuild,  and  fliews  mod  manifcftly  they  meant  to  infure  upon 
Ac  property  of  the  infured,  becaufc  nobody  elfe  can  give  th^m 
leave  to  lay  even  a  brick,  for  another  perfon  might  fancy  a  houfe 
of  a  diflFgf^nt  kind. 

Thus  it  (lands  upon  the  original  agreement ;  The  next  quef- 
tion  will  be,  Whether  the  fubfcquent  order,  made  by  tlie  defend- 
isits  in  1738,  has  made  any  alteration  ? 

I  am  of  opinion  it  has  not ;  for  it  was  made  only  to  explain 
a  particular  cafe  in  the  pollcyj  for  it  might  have  been  a  qucftion, 
whether  Mrs.  Slrodt  could  have  come  before  the  expiration  of 
the  term,  to  have  examined  the  books  of  the  oflice,  and  there- 
fore this  order  was  made  to  give  her  fuch  a  power. 

It  has  been  ftrongly  objected,  that  ilie  focicty  could  not  make 
fuch  an  order. 

I  am  very  tender  of  faying,  whether  they  can  or  not. 

Becaufe  on  one  hand,  it  might  be  hard  to  fay,  that,  as  a  fociety, 
they  cannot  make  any  by  order  for  the  good  of  the  fociety. 

And,  on  tlie  other  hand,  it  would  be  a  dangerous  thing  to 
give  them  a  power  to  make  an  alteration  that  may  materially 
▼ary  the  intereil  of  the  infured. 

The  aflignment  is  not  at  all  within  the  terms  of  this  order, 
becaufe  it  b  plain,  it  meant  an  allignment  before  the  lofs  hap- 
pened. 

Now,  with  regard  to  the  lofs  happening  before  the  aflignment 
made,  Mrs.  Strode  was  intitled  to  nothing  but  what  was  to  be 
paid  back  upon  the  depofit. 

It  is  plain  (lie  thought  fo,  for  if  (he  had  imagined  flie  had  been 
intitled  to  400  /•  would  any  friend  have  advifed  her  to  make  a 
prefent  of  it  to  the  plaintiffs  ?  ^ 

The  cafe  of  Lynch  f  erfus  Dayrelly  in  the  Houfe  of  Lords,  the 
13th  of  March  1729  (i)f  fhews  how  ilrift  this  court  and  the 
1.  Gufe  of  Lords  are  in  the  conflruftion  of  policies  to  avoid  frauds :  niture,  nor  in 

tended  to  be 
a/figaed  from  one  to  smother  perfon  tviihout  tiie  confentof  the  office* 


Policies  of  afTu- 
rance  not  aflign* 
ab!e  in  their 


(l)    3  Bio.  Par.  Ca.  497.  S.  C. 

LI3 


Lord 


557  CASES  Argued  and  Determined 

The  Sad]er»'  J^nl  Chanccllor  Kwg  was  of  opinion  there,  the  plaintiff  had  no 
'bTdcock?  ''^g-^^  ^^  ^^^  money  under  the  policy,  becaufe  nolofihad  hap- 
pcned  to  him,  he  having  no  intereft  in  the  thing  infurcdatthe 
time  of  the  fi^e,  and  that  policies  ^re  not  in  the  nature  of  them 
^Hignable,  nor  intended  to  be  afligned  frpn^  ope  perfon  to  ano- 
^er,  without  the  confent  of  tlic  oiHce. 
The  bill  here  mud  be  difmillcd. 


.Cafe  32^.  T^rrdl  verfiis  HopSy  May  10,  1 7431  at  the  RdU. 

[  558  ] 
Th-Maftcrof  'T^  H  E  plaintiff  bcfore  her  marriage  with  JohnTtmllmT^ 
the  Hoi  1  of  *  j[  feifcd  in  fee,  or  her  mother  Mrs,  Stanton  was,  of  an  cftatc 
rpi!c^u"de'f  the*  ^"  Bcrhjhire,  and  in  confideration  of  the  intended  marriage,  and 
hand  fj^h.  huf-  of  1500 /.  paid  to  Mr,  Tyrrell  as  her  marriage  portion,  it  ^^ 
hand  ouglr.  to  *  agreed  that  the  cilaic  fhould  be  fettkd  previous  to  the  marriage, 
hsprrTof  iHr"  ^^  ^s  ^^^^  °"^  moiety  might  be  enjoyed  by  the  plaintiff's  rooiher 
mar;  j"  grce-  for  her  lifc,  and  after  her  deceafc  by  the  plaintiff,  or  her  truftco, 
?^' *r.  r*"  ^^^  ^^'"  ^^^^  ^"^  feparatc  ufe,  cxclufive  of  her  hufband,  and  th^ 
o?thA-.  I -^^^^^  ifhc  Ihould  receive  the  rents  and  profits  during  her  hufband's 
snen:;  aiid  ts  life,  ar)d  tiiat  as  well  tlie  faid  moiety  after  the  plaintiff's  deceafc, 
hlirblrrc*-"^  as  the  other*  moiety  ( I ),  fljoujd  be  fettled  upon  fuch  trufts  as  djc 
iicvt:d  if  ihc  had  plaintiff  by  any  deed  in  her  life-time  or  by  will  fhould  appoint. 

i)rout:iiC  a  bill 

\^^\u&.  dichuibacd,  equally  foi  as  brought  agalnfl  the  aCignee:,  whoftandin  his  pUce* 

^^/-/if.^.  ^  J^^        ]Mr,  "Tyrrell  the  intended  hufband  undertook  to  procure  dccdf 

'"^lllrlL^f^  ■         to  be  drawn  purfuant  to  tlie  agreement. 

'^^y^^  *^  ^^-•-^^y        But  when  the  deeds  w(!rc  reading  over  to  the  plaintiff  in  ordct 

sA^^  Y^/.  -^^^^  for  execution,  fhc  cbfcrvcd  there  was  a  miftake,  for  that  die 
moiciy  of  the  prcmines  limited  to  her  mother  for  lifc,  was  after 
her  (icccafc  limited  to  the  ufe  of  Mr.  Tyrrell  for  lifc,  and  not  to 
licr  fv  parate  iife^  as  had  been  dgrced  ;  and  (he  refufed  to  execute 
unlcfb  th-  miflulve  was  icftlficJi :  in  order  to  do  this  it  was  then 
propofcd  by  the  cruftces,  that  Mr.  Tyrrell  {hould  give  a  note  or 
-•viirin^  uiulcr  hi.'  hand,  tliat  the  plaintiff  fliould  take  and  rcccifC 
'^f  one  nioioty  of  tlic  cflate  after  her  motlicr's  death  for  her  foje 

and  fep.n  ate  ufc,  according  to  the  agreement,  as  if  the  fame  bad 
bjon  fo  lVt:icd  l>y  the  rcleafe ;  and  thereupon  Mr.  Tyrrell^  pt^ 
yious  to  the  c^tctition  of  the  deeds,  gave  the  plaintiff  a  note  or 
writin;^  to  the  pai  oofc  aicrcfiiid,  and  delivered  it  to  the  truflcc 
flamed  in  the  r^'Icafc,  to  keep  for  the  plaintiff's  benefit, 

TiiC  inarri..<re  was  hail  Ihortly  after,  and  upon  the  8ih  of 
7'-.S  ^1Z9>  ^'^^'^'  St.mtcn  the  mother  died,  and  on  the  14th  of , 
7.'.'.^',  17.10,  a  c.,mmiJr.on  of  bankruptcy  iffucd  againft  Mr. 
Tym/lf  and  ho  bein^  found  a  bankrupt,  Mr.  Hspe  and  odien 
were  choicn  liiligneco,  and  being  got  into  the  receipt  of  all  the 
rents  of  thLi  mniety,  refufed  to  let  the  plaintiff  reed ve  them,  or 
to  make  aiiV  fcttlement  for  fccuring  the  receipt  thereof  to  hcTi 
puifuant  to  the  r.-rccment  before  her  marriage, 

(0  Bu:  this   moiety,  ic  fcems,  was  ag'xed  to  be  fettled  in  ftria  fettlcDene, 

^- " •  •       ..     ...  ^ 


In  the  Time  of  Lord  ChanccHor  Hardwicks.  55! 

The  bill  was  dicrcfore  brought  againft  Hope,  and  the  other  TvmtL  ▼• 
alEgnecs,  for  an  account  of  what  they  have  received  of  the        Wop*, 
Bents,  and  that  a  moiety  of  them  for  the  future  may  be  affurcd 
to  the  plaintiff  for  her  foJe  and  feparate  ufe. 

Mr.  Tyrrell  by  the  note  promifed  and  agreed  with  the  plaintiff  by       [  ^^^  J 
the  name  of  his  intended  wife  Alary  Stanton^  that  Jhe  Jhould  enjay 
and  receive  the  ijfue  and  profits  of  one  moiety  of  the  ejiate^  then  in 
PoJ/(ffifin  of  her  mother  Mrs.  Jane  Stanton^  after  the  deceafe  of  her 
tiiother, 

}At.  Noel  for  the  defendants  infilled  tliat  both  note  and  deed 
muft  ftand  together,  and  if  ihey  cannot,  the  deed  ought  to  con- 
troul  the  whole,  bec;uife  a  deed  is  of  jpiore  authority  in  the  no- 
tion of  law  than  a  note  figned  by  one  perfon  only  ;  and  for  this 
purpofe  he  -ckcd  BaimJes  verfus  Jmhurfi^  Eq.  Caf.  Abr^  ai. 

That  while  courts  have  deeds  only  before  them  they  have  a 
fure  foundation,  but  if  they  go  out  of  the  deeds,  witneiics  may 
be  guilty  of  perjury,  and  therefore  the  court  has  always  leant 
firongiy  againft  parol  evidence,  \>ecaufe  this  may  err,  tliat 
cannot. 

That  2S  -110  body  was  prcfent  wheq  the  note  was  given,  but 
perfoQs  in  the  intereft  of  the  plaintiff,  it  would  be  of  dangerous 
confequencc  to  lay  much  ftrefs  upon  fuch  evidence,  efpecially, 
as  it  is  not  poflible  to  produce  any  oa  the  other  Cde.  ViJe 
Clarhfen  verfus  Hananvay,  2  P.  Wms.  2,0  J. 

That  fuppofing  the  word  feparate  had  been  infcrted  in  the  note, 
that  it  would  not  have  given  the  wife,  as  it  is  a  note  to  her,  a 
feparate  intereft  ^wxmg  the  coverture,  flob.  1 13.  Clark  verfus 
Tbompfoo^  Croj^Jflc.  {7;. 

Mr.  Bronvn  tor  tlic  plaintliF  relaed  «pon  the  cafe  of  TValher 
verfus  Walker y  December  11,  1 740  ( 1 ),  as  an  authority  in  point 
(with  regard  to  the  evidence  that  is  ofTtred  on  the  part  of  the 
plaintiff},  and  which  pu£;ht  to  be  a^Ioived  upon  this  footing,  that 
it  was  a  fraud  in  the  hulband  to  draw  in  the  u4fe  to  reft  upon 
his  promife  without  al^ring  the  deed  ;  and  upon  this  fuggeftion 
parol  cvidepqe  raay  be  adraiited,  notwithftanding  tlic  ftatute  of 
frauds  and  perjuries. 

Miiftcr  of  the  Rol/s..  The  cafe  now  depending  arifes  upon  the 
deed  executed  before  marriage,  and  upon  tlie  note  figned  before 
the  deed. 

The  firft  queflion  is,  what  relief  the  plaintiff  would  have  had, 
if  it  had  been  a  bill  brought  a;;ainil  the  hufband. 

The  fecond  queftiqn,  if  ihe  is  intitled  under  this  bill  to  the 
fame  relief  againft  die  allignces  of  the  hufband. 

I  ihall  confider  it  in  the  f?ime  light  as  the  counfel  have  done.       [  ^t^o  ] 

Now  ab  to  what  has  been  faid  with  regard  to  the  mifchiefs  !«  fej«r«ce 
produced  hy /tpnrate  maintenances^  I  fliall  lay  that  out  of  the  cafe,  5^*"^^2k 
for  wic  muft  not  be  dircdted  by  what  we  think  of  it  in  our  owi)  bedXrefted  by 
private  judgments,  but  upon  what  the  court  has  judicially  done  iu*ci«i  <i«ur. 
in  feparate  maintenances.  l^°by  whittbey 

think  of  tbem  ia  thtlr  private  judgmeau 

(0  ^ii^i*  s.  G. 

L  1^4  Then 
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parol  rvidcpce 
cannot  btad.nlt- 
tel  to  explain 
the  agreement 
b.iwwen   the 
parrir.y  but  as  to 
the  (Kcafion  of 
finning  the  note 
it  may. 


TT«t«tL  T.        Then  as  to  the  firft  point. 

°'*'  Upon  the  deed  to  be  fure  the  wife  can  have  no  rdicf,  for 

there  are  no  words  in  it  that  can  conve j  a  frparate  eftate  to  tbe 
wife.  •      . 

But  then  it  is  infifted  the  note  has  fupplied  this  defed;and 
that  a  witnefs  has  explained  the  matter  fully. 

An  obje£)  ion  was  made  to  admitting  this  evidence :  and  a 
cafe  cited  in  Eq*  Caf.  Abr.  21  -  Bawdes  and  Amhurfl^  where  cti- 
d'.-nce  was  offered  to  fhew  the  ufcs  of  a  marriage  fettlement, 
but  was  not  admitted  thercj  becaufe  it  liras  not  figned  by  tbe 
party. 

Here  the  note  infifted  on  is  figned  by  the  party  the  huflnnd 
himfelf. 

The  next  queftion,  how  far  I  (halJ  give  weight  to  this  eti- 
denct :  it  fays,  that  a  moiety  of  the  eitate  was  to  be  fettled  to 
the  feparnte  ufe  of  the  wife  after  the  death  of  the  mother;  now 
if  the  matter  refted  fingly  upon  the  note,  no  parol  evidence 
ouglit  to  be  admitted  to  explain  the  agreement  between  the 
parties  (i). 

But  1  am  certainly  warranted  in  admitting  this  evidence,  (b 
far  as  it  goes  to  the  reafon  and  occafion  of  figning  this  note. 
The  next  confideration  what  efFeft  it  (hall  have. 
I  readily  agree,  where  there  is  any  writing  executed  after  the 
fettlement,  and  diiTers  from  it,  the  fettlement  (hall  controul  it. 
But  if  I  take  the  Evidence  into  the  cafe  with  regard  to  therea* 
writing  executed  fo"  ^f  g^vJ"g  ^^^^8  notc,  it  will  havc  a  different  confideration  with 
after,  but  the       me,  becaufe  the  wife  refufed  to  execute  the  fettlement  without 
t^et?cu*tc"th?    ^^  •  ^-^^^  ^^  ^"°»  ^  "^"'^  conarue  it  as  one  entire  agreement  before 
fet:iementwith-  ifuarriage,  and  both  of  them  confiftent. 

outir,  they  mud 

be  coniliutd  Ai  one  iotire  agreement,  and  both  confident. 

For  it  is  plain  here  was  a  new  agreement  betweca the  parties, 
and  that  it  was  upon  the  credit,  faith  and  footing  of  tlie  note^  tbe 
fettlement  v/as  executed  by  the  mother  and  the  wife% 

♦As  to  the  fraud  which  the  plaintifTs  counfel  have  fuggeftcdin 
the  cafe,  it  is  not  fo  clear ;  becaufe  the  fettlement  was  read  to 
the  motlier  and  the  wife  before  execution,  fo  that  they  did  it  with 

^_^^     their  eyes  open;    now  fraud  is  what  is  done  in    fccret,  and 

inamatterwhich  where  there  is  a  concealment  from  tlie  party  in  a  matter  which 
concerns  him  io  i^'oncems  his  intereft. 

I  cannot  fay  indeed  the  note  is  good  in  law  again (t  the  mar« 
riage  fettlement,  but  in  equity  it  ought  to  be  looked  upon  as 
part  of  the  marriage  agreement,  and  confequently  as  part  of  the 
fettlement,  and  therefore,  if  the  wife  had  brought  a  bill  againft 
the  hufband,  (he  would  have  been  intitled  to  relief. 

Several  cafes  have  been  cited  to  {hew  that  this  note  is  void  in 
law,  and  ccjuity :  but  upon  the  circumftances  of  this  cafe  I  dO 
not  think  it  is« 


A  fettlement 
will  controul  a 


Fraud  if  wh:\t  is 
4one  in  fccret, 
and  where  there 
is  a  concealment 
from  the  party 


intereft- 


3 


(0  f^ide  JFallti   V.  ffafier,  ants  58.     v.  PtvtUt,  ante  383. 
Uliiik  T.  UtcbfaUl,  anU  372.     Partaifbe 


atoe 


in  the  Time  of  Lord  Chancellor  Hardwicke.  $6% 

There  is  a  (Irorig  cafe  to  this  purpofe,  where  a  bond  is  given    TT«i»it  r. 
>y  a  hufband  to  a  wife  before  marriage  to  fecure  a  fum  of  money        «<>"♦ 
o  her  ufe,  which  is  void  in  law,  and  yet  in  equity  will  be  con- 
idered  as  a  truft  for  the  wife  (i). 

One  thing  more  before  I  leave  the  confideration  of  the  note  is, 
vhat  will  be  the  cffeQ,  of  ir. 

It  has  been  faid  by  the  plaintifPs  counfcl  that  though  it  is  not  "^^^^J^  *^ 
xprefled,  yet  it  is  implied  in  the  notCj  that  die  fliall  have  this  ^^arc n«in'dit 
Qoiety  to  htTfiparate  ufe.  note,  the  worU 

Now  the  words  feparate  ufe  indeed  are  not  in  the  note,  but  [^^  '^M^ 
here  are  other  words  which  amount  to  it  (2). 

Thatjbe  /ball  enjoy  and  receive  the  IJfues  and  profits  of  one  moiety 
ftheefiate,  bfc. 

Which  can  admit  of  no  other  conftruAion  but  that  it  mud  be 
or  her  feparate  ufe ;  for  to  what  end  fhould  (he  receive  it,  if.  if 
s  the  property  of  the  hufband  the  next  moment  ? 

The  word  enjoy  too  is  very  ftrong  to  imply  ^  feparate  ufe  to  the 
viic. 

The  fecond  queftion  is,  if  the  wife  is  intitled  to  the  fame  re-  • 
ief  againft  the  aflignees  of  the  hufband,  as  fhe  would  againfl  tlie 
lufband  himfelf. 

It  has  been  inCfled  by  the  defendant's  counfel  that  aflignees 
re  truftees  for  creditors,  and  creditors  are  always  favoured  in 
iw,  fo  that  when  they  have  the  legal  intercft,  they  fhall  have 
he  equitable  efiate  againft  a  perfon  who  has  only  an  equitable 
titcreil. 

It  muft  be  owned  the  legal  eftatc  vefts  in  the  hufband,  and  by     [  ^62  J 
(Tignment  in  his  aflignees,  and  the  general  rule  is,  that  they 
Land  in  the  place  of  a  bankrupt  *,  but  I  think  it  does  not  hold 
ri  every  cafe. 

Forinftance;  Where  there  is  a  voluntary  conveyance  by  a  The  court  win 
ankrupt,  ihe  court  may  carry  it   into  execution  againft   the  iJJ^n^^conwv- 
ankrupt  himfelf,  but  not  againft  his  aflignees.  ance  of  a  bauic. 

nipt  into  exec u» 
on  againft  his  aifignecs,  otherwlfe  as  to  a  conveyance  for  a  valuable  confideration,  betbre  the  bank- 
iptcy. 

The  reverfe,  where  it  is  a  conveyance  by  the  bankrupt  for  a 
aluable  confideration  before  an  acl  of  bankruptcy  committed  ; 
8  it  moft  certainly  is  here,  for  then  the  wife  takes  in  confide- 
ation  of  marriage,  and  of  an  eftate  moving  from  her. 

The  cafe  of  Tayier  verfus  JVhceler,  2  Fern.  564.  comes  very 
ear  the  prefent ;  for  there  the  legal  intereft  was  vefted  in  the 
f&gnees. 

There  is  another  reafon  why  I  think  the  aflTignees  can  be  con-  Where  by  a^tt 
dered  no  othcrwife  than  as  the  bankrupt  himfelf,  becaufc  what  ^^forc «»"]»«« 

*  '  the  hulband 

m^ide  himfelf  in 
the  nature  of  a  truftee  for  the  wiit,  his  aflignees  muft  be  (^  coo  of  courfe. 

(l)   WatkynsY.WatkynSj  ante  ^6.  399,    Gt aham  v .  Londonderry ^   ibid.   393, 

\t)  Fid$  Darley  v.  Darky,  poft.  3  vol.     Lee  v.  Prieux,  3  Bro.  Loa.  Ke^.  381. 

has 
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^'h***^^  ^*    '^*^*^  ^^^^  ^^"^  "P^"  ^^^  wjrr/V?^^  IS  in  the  nature  of  a  truft  only 
**'**        for  the  wife:  nnd  therefore  if  the  hufband  is  only  a  truftecfor 
tJie  wife  ( I ),  the  afllgnecs  of  courfe  muft  be  truftees  in  the  tunc 
manner  as  the  hufband  was. 

Taking  then  all  the  circumftances  together}  as  (he  wtmld 
have  been  iutitJed  to  the  relief  (he  prays  againft  die  hulband,  flic 
is  equally  intitled  to  relief  againft  the  aflignees  (2),  but  without 
cofts,  as  it  was  their  duty,  being  truftees  only  for  tlic  crcditon 
at  large,  to  bring  a  cafe  fo  circumftanccd  before  the  court  (3). 

{\)Brf:v'f   V.   Davis,   2    P,  Pf\  3 1 6.  Je-.x:j9nv,  hhidfon,  ante  ^\J, 

DarU,'  V.  /)*i»/<rv,  pcji^  3  vol.  399.  Kolfe         (3)   See  Ex  fa*tr    Byas,   ante  i   fol. 

yt.Bu.^.ur,  Buith.  187.  124.     U1nt.h  v.  Ke<l(y,  x  Dm».  U  E$^s 

(2)    Rt^.  Lib.  B.    1742.  fol.  375.  Rep,6\y. 

Gafc  327.  Cooh  vcrfus  Duchtijicld^  May  14,  1743. 

S.C.  roft.  567.  nr  ^^  ^  qncftion  in  this  caufe  arofc  on  the  will  of  Mr.  Unmas 
"Whcrt  truftcet  i  Colton  of  York  :  who  in  the  fir  ft  place  fays,  "  I  give  my 
rir  *^J^^^^  "  whole  real  eftatc  to  my  fon  and  the  heirs  of  his  body,  and  in 
awl  urning  it*  *  "  c^^^  ofhis  dying  a  minor,  or  without  iflue,  then  I  give  all  my 
into  money,  or  •*  lands,  tenements,  ^r.  in  and  about  7l?/*Vr/(?/7,  to  the  defend^ 
keeping  It  in      a  ^nt  and  four  others  by  name,  for  fuch  charitable  ufes  aad 

iafwj  atcoeirop-  t  n     n    i*      r\  i  i*    •!  ^  *f 

tioM,  it  will  be     **  purpofcs  as  i  Ihall  dirett  by  codicil  or  otherwiie* 

inbjrti  to  the 

Umc  tr\i£t  as  the  perTonal  eftatc  h  applied  to,  whether  fold  or  kept  as  real  eftitc. 

►*^*^c>^*^,^z^  #/,      €*  And  as  to  his  pcrfonal  cftate,  the  fame  truftees  arc  to  dit 

TawW^^  (7r^*^^'**ii  charge  a  fum  left  to  an  hofpital  in  iVi,  and  fome  pecuniary 

^^A^^aZj.^^^  **  legacies  out  of  it ;  and  then  directs  them  to  call  in  and  difpofc 

''z:?.^^-  b<  Xv»^.'^/  **  ^^  ^^^  refiduc  of  his  perfon  il  eilacc,  as  they  or  the  furvivors 

^ -        **  or  furvivor  of  tliom  Ihall  think  fit,  and  to  apply  die  intcrcft 

*'  nnd  produce,  or  fo  much  as  they  ftiall  judge  neceflary,  towar^ 
**  the  maintenance  of  his  fon  till  his  age  of  twenty-one,  and 
t  5^3  ]  "  "P^'^  ^^^  attainiii[i;  fuch  age  or  marriage,  to  pay  and  deliver 
"  up  the  fame  to  Lis  hands :  but  if  he  Ihall  happen  to  die  bc- 
*'  fore  fuch  age  or  marriage,  the  teftator  fays,  I  then  will  that 
•'  the  rciidue  of  my  pcrfonal  eftate  be  difpofed  of  among  widows 
•'  and  orphans  of  diftenters,  and  to  my  poor  rehitions  in  fuch 
**  proportion  as  they  ihall  think  fit :  and  makes  tlic  truftceiac- 
«•  wutors." 

TChe  Codicil. 


Ci 


**  Whercns  I  have  by  my  laft  will,  to  which  this  is  a  codlcilf 
given  and  dcvilcvl  to  my  truftees  therein  named,  ami  tbcir 
*'  heirs,  my  lands,  ls\\  in  TolLftcn^  in  cafe  of  my  fon's  dying  a 
**  minor,  or  witliout  ifluf,  for  fuch  ufes  and  purpofcs  aslfhall 
•'  tlirccl  by  a  codicil  or  othcrwife :  now  I  do  hert;by,  purfuant 
'•  to  that  clauft  in  my  will,  order  and  direfi  in  that  cafe,  ihatpbc 
'^  laid  lands  and  tcnemcius  (hall,  at  the  diTcrction  of  my  faU 
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f^  truftees^  be  fold  and  difpofed  of,  or  kept  in  their  hands  or  pof-       Cook  t, 

•«  feflion,  and  that  the  purchafe  money  arifing  thereby,  or  the     ^^xVtV!* 

^*  rents  and  profits  thereof,  (hall  be  applied  and  diftributed  to  and 

**  amongft  fuch  pcrfons,  or  to  and  for  fuch  ufes  or  purpofes,  and 

'*  in  fuch  manner,  as  I  fhall  by  any  writing  dire£l  and  appoint^ 

5*  and  for  waht  of  fuch  dircAion  and  appointment,  then  to  fuch 

*^  pcrfon,  or  fuch  ufes  or  purpofes,  and  in  fuch  manner  and 

f*  proportions,  as  they  the  faid  tniftees,  or  the  major  part  of 

**  them,  or,  in  cafe  of  death,  the  furvivors  or  furvivor  of  them, 

•*  or  the  heirs  of  fuch  furvivor,  (hall  judge  fit  and  convenient : 

•'  I  do  further,  but  yet  only  in  cafe  of  my  fon*s  dying  a  minor 

f^  or  without  iflue,  give  and  devife  by  this  codicil  unto  my  above- 

••  faid  cruftees   my  dwelling-houfe  in  JTori   with  the  appurte- 

*'  tenances,  for  to  fell  or  keep  the  fame  in  their  hands,  and 

•*  apply  and  difpofe  of  the  purchafe-moncy,  or  of  the  rents  and 

5*  profits  arifing  from  the  lait  mentioned  premilTcs,  to  and  for 

'^  the  fame  ufes,  intents  and  purpofes,  as  all  the  other  lands  and 

*'  tenements  above  named,  that  is  to  fay,  fuch  as  I  fliall  by 

^  any  writing  or  memorandum  dire£l ;  or  for  want  thereof,  as 

/*  they  the  faid  truftees  (hall  judge  fit  and  convenient." 

The  teftator's  fon  is  dead  under  age  and  without  iflue. 

The  teftator  has  left  no  direflions  by  writing  or  memoran- 
dum  as  to  the  application  of  the  lands  at  Tollerton^  or  his  dwel- 
ling-houfe at  Tcrk. 

The  truftees  infift  upon  the  beneficial  intereft  in  both :  and 
the  heir  at  law  of  the  teftator  claims  them  as  a  refulting  truft. 

For  the  truftees  were  cited,  Fhyd  verfus  SpilUt  (i),  before 
^ord  Talbot. 

And  for  the  heir  at  law,  Hobart  verfus  The  Countefs  of  Suffolh^ 
2  Fern.  644. 

Lord  Chancellor,  r  j^^  y 

The  bill  muft  be  amended ;  and  the  Attorney  General,  in  be- 
half of  the  charity  to  widows  and  orphans  of  diflenters,  and  to 
teftator's  posr  relations^  muft  be  made  a  party. 

But,  however,  I  will  break  the  cafe  at  prefent,  which  is  at- 
tended with  fome  difficulty. 

The  general  queftion  is,  Whether  dierc  is  a  refulting  truft  for 
tlie  heir  at  law  ? 

Secondly^  Whether  defendants  are  to  be  confidered  as  truftees 
throughout  ? 

Thirdly^  \yhether  they  take  any  beneficial  intereft  for  thcm- 
felvcs  ? 

Fourthly^  If  not,  Whether  they  arc  truftees  for  the  heir  at 
law,  or  for  any  other  perfon  ? 

It  appears  to  me  a  very  ftrong  cafe,  from  the  intention  of  the 
teftator,  that  they  fliould  be  truftees  throughout,  both  as  to  the 
real  and  perfonal  eftate. 

I  have  looked  into  the  truftees'  anfwer,  and  they  arc  not  fo 
^guine  as  to  infift  upon  a  beneficial  intereft,  but  only  fay  the 

(i)    Ante  14.3.  S.  C. 
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DuTA^*      heir  at  law  has  none,  and  that  upon  the  contingency  of  the  Wi 
wuld'      dying  a  minor,  and  without  iffuc,  the  intereft  devolved  upon 
themfelves. 

It  will  be  extremely  difficult  to  give  the  truftees  a  beneficial 
intereft. 

The  devife  to  his  fon  is  an  immediate  devife,  and  what  fel- 
lows to  the  truftecs  is  by  way  of  remainder  in  cafe  the  fon  die 
without  iifue. 

It  is  admitted  that  If  the  teftator  had  given  no  direAIons  by 
his  codicil,  they  would  have  been  truftees  for  the  heir  at  law 
under  the  will.  See  before  the  devifes  of  the  perfonal  eftate^  and  ef 
the  rejidue  of  the  perfonal. 

The  general  queftion  is.  Whether  the  will  and  codicil  muft 
be  taken  together  ? 

Nothing  can  be  plainer,  than  that  the  teftator  has  treated 
them  as  truftees  throughout,  both  as  to  the  real  and  perfonal 
cftate,  and  has  only  given  them  a  power  of  appointment, 
r  c6  ?  1  '^  ^^^  ^^"  iiififted  for  the  truftees,  that,  as  it  is  a  general  power 
of  difpofing,  it  amounts  to  a  devife  of  the  beneficial  intereft  to 
them. 

It  will  be  ftraining  the  power  very  much,  to  conftrue  it  as 
giving  them  a  beneficial  Intereft. 
^^1^^     .  Wherever  a  power  is  given,  whoever  takes  tlie  eftate,  takci 

vKier  a  power,    from  the  grantor  by  whom  that  power  is  created,  and  not  firom 

tokcs  from  the      the  powcr  itfclf   ( I ) 

Sr'om'thc'^tcr'      '^^^^7  ^"^^  ^^  appoint  to  fuch  ufes  as  they,  or  the  major  part 
itfclf.  of  them,  ^c,  (hall  judge  fit  and  convenient. 

If,  as  has  been  faid,  they  may  appoint  to  themfelves,  will  not 
the  major  part  be  ready  to  lay,  we  will  exclude  you,  or  you,  bc- 
caufe  we  will  make  our  fliares  larger  ? 

Suppofe  they  were  to  difpofe  of  it  in  proportion,  may  not 
llnree  out  of  the  five  fay,  we  will  exclude  the  other  two  ? 

In  all  cafes  of  powers,  where  it  is  not  executed,  it  refults  to 
an  heir  at  law  -,  if  executed,  it  is  out  of  the  heir  at  law. 

It  has  been  infifted  for  the  truftecs,  that  the  beneficial  inte- 
reft may  be  given  them  byway  of  power,  as  well  asbyexprels 
words. 

But  then  this  is  a  power  executable  eternally,  and  as  long  ai 
the  world  endures,  becaufe  it  is  given  to  the  heir  of  the  foni- 
Yor. 

Mr. 'Attorney  General,  for  the  truftees,  put  this  cafe:  Sap- 
pofe  five  perfons  fiiould  agree  amongft  themfelves,  that  fuch  a 
fum  of  money  or  eftate  be  difpofcd  of  by  them  as  they  fliould 
appoint ;  this  would  be  a  good  agreement,  and  if  they  made  no 
difpofition,  a  refulting  truft  for  themfelves. 

But  this  appears  to  me  quite  a  different  cafe  from  a  powcr  of 
appointment  over  a  third  perfon's  property. 

Now  I  think  there  is  a  great  colour  to  fay,  fome  charity  was 
intended. 

The  teftator  had  both  real  and  perfonal  eftate ;  thefe  truftcci 
are  likewife  truftees  of  his  perfonal  eftate,  and  executors* 

(I)  Poji.  568. 
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The  queftion  will  be,  Whether,  upon  the  codicil,  the  real  ^°^^  ^' 
eftate  majr  not  be  conncftcd  with  the  direaions  the  will  has  ^"i©"* 
given  as  to  the  perfonal  eftate. 

Several  cafes  have  been  cited,  to  (hew  that  a  devifc  of  real 
eilate  to  be  fold,  will  make  it  perfonal  eftate. 

But  this  is  where  the  real  eftate  is  given  to  a  devifce  of  per-  where  real 
fonal,  for  the  payment  of  debts  and  legacies ;  and  the  rule  of  ^^f  Jctifcr^ 
law  is,  tliat  it  is  affets  in  his  hands.     Fidff  Mallabar  verfus  Mal^  perfonal, for pa^ 
hbar.  Caf.  in  Eg.  in  Lord  Talbot^ s  time.  78(1).  '"^nt  of  debts. 

In  the  cafe,  cited  by  the  Solicitor  General,  of  Floyd  verfus  Abareintcn- 
Spil/ei,  diere  was  this  farther  circumftance,  that  they  were  very  "^^J^'Jord""** 
near  relations,  a  wife  and  children,  and  in  all  fuch  cafes,  infer-  will  not  exclude 
cnces  of  bounty  have  been  drawn,  and  confequently  rebuts  any  an  heir  at  hw 
equity  the  heir  at  law  might  have  of  a  refulting  truft  ;  though  o^^j^^^^ 
it  is  very  true,  a  bare  intention  will  not  exclude  an  heir  at  law,  truft. 
nay  negative  words  will  not. 

But  here  the  charity,  which  is  in  this  cafe,  is  of  another  con- 
fideration. 

The  tcftator  has  given  a  power  to  the  truftees  to  fell  this  land: 
Suppofe  they  had  fold  it,  and  turned  it  into  money,  it  stbfolutely 
becomes  perfonal  eftate  ;  and  fo  vice  ver/dy  would  it  not  then, 
if  fold,  have  fallen  under  the  fame  diredions  with  the  perfonal 
eftate?         ^  • 

It  is  true,  it  is  not  abfolutely  and  imperatively  direfted  to  be 
fold :  But  the  queftion  will  come  to  this,  as  the  teftator  has 
given  the  truftees  a  power  of  felling  and  turning  it  into  money, 
or  keeping  it  in  land,  at  their  option,  if  it  will  not  be  fubjeft  to 
the  fame  truft  as  the  perfonal  ^eftate  is  applied  to,  whether  fold, 
or  kept  as  real  eftate. 

I  am  of  opinion^  it  will  fall  under  the  fame  direction,  becaufe 
he  has  given  it  under  a  truft,  and  to  the  fame  truftees. 

This  is  the  ftronger,  by  rcafon  of  the  abfurdity,  that  he  ftiould 
give  it  to  truftees  who  cannot  keep  it  themfelvcs,  though  his 
particular  friends,  and  yet  may  give  it  away  to  ftrangers,  if  they* 
thought  fit;  and  it  would  bq  very  extraordinary,  that  their 
keepirg  it  in  one  form,  or  both,  ftiould  change  the  nature  of 
the  devife,  and  intention  of  the  teftator. 

This  makes  it  a  conftderable  queftion  for  the  charity,  and  hii 
poor  relations',  and  therefore  the  caufe  muft  ftand  over,  and  die 
Attorney  General  be  made  a  party  in  behalf  of  the  charity. 

(i)  nde  Hill  V.  Sijhfo/  LmdoM,  ante  1  vol.  6 1 9.  and  the  cafes  there  cited. 
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Cafe  328.  Cofit  vcrfus  DuckenJUld  and  others^  February  7,  1743^ 

This  Caufs  was  again  in  the  Piper. 

Lord  Chancellor, 

S. Caste  561.    TP  HERE  can  be  no  doubt  at  all  but  it  was  the  intcntiot! 
A  man  by  em '      X     of  the  tedatof  to  give  it  from  the  heir. 

powering  other 

perfont  to  difpofe  of  his  eftatc»  difinherits  his  hcirj  as  much  u  by  his  own  a£Eual  difpofitloki* 

The  firjl  general  queftion  is^  Whether  here  is  any  refulting 
truft  ? 

Secotidlyy  If  there  is  not.  Whether  the  defendants  arc  to  take 
the  eilatc  for  their  o*wn  benefit  ? 

This  can  be  no  rcfuhing  truft,  for,  as  has  been  truly  faid,  a 
man  may  difpofe  of  his  edaie  by  an  actual  ilifpoHrion  himfelf,  or 
by  cnipowcring  otlier  perfons  to  difpolc  ot  it,  which  equally  dif« 
inherits  the  heir  at  law, 

By  the  will,  "  in  cafe  of  his  fon*s  dying  a  minor,  or  withoni 
<*  idue,  the  tc'dator  gives  ail  his  hnids,  tenements,  i^c*  to  the 
**  drfcnclnnt,  and  four  others,  by  name,  for  fuch  ufes  and  pur- 
•*  pofes  a-^  he*  fnall  ilireft  by  codicil,  or  othcrwil'e." 

The  codicil  takes  up  the  confideraiion  of  his  fon's  dying  a 
minr^r^  or  withe  nt  ifl'ue  ;  and  then  fays,  •'  I  do  hereby^  purfu* 
•*  ant  to  that  claufc  in  my  \vil!,  order  and  direfl  in  that  calj, 
**  the  faid  lands  and  tenement.^  iiiall,  at  the  difcrcilor.  of  my 
**  faid  trui>er«5,  be  fold  and  dif^ofcd  of,  or  kept  in  their  hands 
«  and  poi^.ffio  1." 

If  the  tef  at^r  had  flopped  here,  the  heir  at  hw  indeed  would 
not  ha\c  been  ui.'.'dicrited  •,  but  it  follow,  **  And  that  the  pur- 
"  chafe  money  ariling  thereby,  or  the  rents  aiid  profits  thereof, 
"  (hall  be  aplied  and  diftributed  to  and  amongft  fuch  perfons, 
"  or  to  and  lor  lucii  ufts  or  purpcfes,  and  in  fuch  manner,  as 
**  1  fhnll  Sy  T.iy  writing  direci  and  appoint,  and  for  want  of  fuch 
"  dir^c^icn  rii:d  appoinrmcnt,  then  to  fuch  pcrfon  or  perfons,  or 
"  fuch  ufcs  and  purpofes,  as  they  the  faid  trullecs,  or  the  major 
"  part  of  thcni,  or,  in  cafe  of  death,  the  furvivors  or  furvi- 
*•  vor  of  tlicm,  or  the  heirs  of  fuch  furvivor,  Ihall  judge  fit  and 
"  convenient." 

This  coints  within  the  latter  part  of  the  divifion  of  a  man's 
power  over  any  branch  of  his  ellaie,  by  dircding  another  pcr- 
fon to  difpofe  of  it. 
[  56S  }         It  was  laid  to  be  fo  vague  and  uncertain,  that  it  is  void  id 
itfelf, 
Adfvlfe  xoA,        But,  why  fliould   it  be  fo  ?    Cannot  a  teftator  do  it  as  to  t 
h"**{h"Jl  ap"poiVrl  f"^g^c  pcrfon  ?    To  A.  and  fuch  ufes  is  he  fhafl  appoint,   w» 
^-a.  zvkk\  hcr'ore  good  beforc  thc  llatute  of  ufes  and  wills ;  for  when  y/.  dull  ap« 

thr  ftjcute  of  , 

uica  j  for  when  he  appoints,  the  ffimy  ^u«  ujk  Uia^j  \hc  fcoAbr^  and  not  by  the  appointf  rw 

poinS 
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joint  the  ctjittj  que  ufe^   he  is  in  by  the  feoffor  from  the  begin-      Cook  ▼. 
ling,  and  not  by  the  appointer  ( i ).  ^ull^^ 

Asthefurvivors^orfurvivorofthem^  is^c*  , 

It  is  true,  if  you  confider  this  as  a  beneficial  intereft  for  the 
ruftees^  it  might  be  liable  to  abfurdities ;  but  when  you  con  fi- 
ler this  as  difinheriting  the  heir,  you  muit  try  whether  it  can  be 
rarried  properly  into  execution,  to  any  ufe  or  purpofc,  cxclufive 
if  the  heir. 

If  a  teftator  fays,  I  will  my  heir  (hall  fell  the  land,  and  does  wi-.createflatA- 
lot  mention  for  what  purpofe,  it  is  in  the  breail  of  the  heir  at  C»y  »i  will  my 
aw,  whether  he  will  fell  it  or  no,  and  he  may  cliufc  to  keep  it,  Ji^c'iind^with  • 
md  who  can  compel  him  to  do  otherwife  ?  out  mentioning 

for  whit  pur- 
yofc,  he  is  not  obliged  to  fell ;  but  if  he  appoints  his  executor  to  fell,  it  is  turned  into  peifonal  affet^ 
u.d  Icavci  nu  refulung  truti  in  the  heir. 

But  when  the  teftator  appoints  an  executor  to  fell,  his  office 
(hews  that  it  is  intended  to  be  turned  into  pcrfonal  aflets,  with- 
out leaving  any  refuking  trult  in  the  heir  (2), 

Here  tliey  are  truftees  throughout  for  charity,  fo  that  it  is  de- 
termined for  what  it  (hall  hz  fold,  and  if  there  are  no  words 
ezpref&ng  any  particular  purpofe,  it  mull  be  fpelt  out  by  circum- 
(linces ;  and  I  am  of  opinion,  on  the  clrcxmllaiiccs  of  this  cafe, 
that  the  heir  at  law  is  plainly  dlfinherited,  and  there  is  no  re- 
fulting  truft. 

As  to  the  fecond  point.  It  is  as  plain  that  the  defendants  have  no 
beneficial  intereft,  for  feveral  parts  of  the  will  and  codicil  fpeak 
there  being  irujlees  (3),  fuch  as  indemnifying  them  againit  any 
cofts  or  charges  they  might  be  put  to,  and  feveral  other  paflages 
in  the  will  and  codicil  confirm  it* 

Giving  it  to  ^v^  perfons,   whom  he  names  truftees,  to  fuch  a  teftator  Je- 
purpofes  as  they,  or  the  major  part  of  them,  Ihall  judge  fit,  (hews  vifmg  ^^n  cftat* 
plainly  he  intended  no  benefit  to  them,  but  an  authority  only,  [op«''f''"swhom 

f  ■'    .      .  r    \  n  in   he  name*  mu- 

by  appomtmg  a  quorum  out  of  the  truftees.  itees,  for  fu.h 

purpi.»Jesa*  ihfy, 
•r  the  mijor  part  cf  them»  fhall  think  fi^^,  gives  no  benefit  to  them,  but  is  an  authoriry  ouly,  by  a^« 
poiniin^  j  jaorum  out  of  them. 

It  is  almoft  nonfenfe  to  fay,  that  he  diJ  not  intend  to  give  it 
for  charity,  becaufe  vefting  it  in  truftees,  to  ^ive  to  fuch  perfons 
as  they  tliiak  fit,  would  be  putting  it  in  their  power  to  fell  ihe 
eftate,  and  fink*the  money  in  their  own  pocketo. 

Therefore,  this  naturally  leads  me  to  look  out  for  other  parti-      r   ^g,.    ] 
cular  paffages  in  tlie  will,  lo  fuch  charlubU  ujls  and  pur/^'Jh,  m      ^  -'   ^ 
.eafe  his  fon  die  a  minor,  or  without  ilTue,  fo  iliat  the  whole  turns 
Vpon  the  lam;:  event,  the  fon's  dying  a  inSiiOr,   and   vsithouc 
iffue. 

(1)  Ex  parte  (UfwalU  anit  i  vol.  5^0.  thfrcto. — See  Hrl^\  ^  fi'P  ^f  ^<^'^'<^/*» 
Ha.l  V,  Carter^  ante  356.  505.  Southby  onit:  i  vol.  O19.  ai;d  ir*.?:  taits  /citirtu  lu 
V.  ^tuikiufcy  2  Fcf,  612.  ia  ihe  r.orcs. 

(2)  With  refpccl  10  the  general  rule  (j*  ^7./^  ^end  v,  Srtt'iU  /C^.  6^5. 
M  10  xcfuJting  UJlts,  aaJ  the  exceptions  U\rrard  v.  Urd  ticibarQi'^h.  /tut,.  *0j. 

I  Xh5 
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Coor  Y.  The  cxpreflion  in  the  codicil,  "  upon  fuch  perfons^  and  U  and 

TiELtfJ      ^^  for  fttch  ufes^  are  common  words  in  devifes  to  charity,  . 

The  defendants  too  are  tlie  very  perfons  who  arc  the  truftccs 
for  charity  in  the  refidue  of  the  teitator's  perfonal  eftatc^  and 
likewife  for  another  real  eflate  of  20  /•  ftr  annum. 

All  the  objections  arifing  from  want  of  objeflsy  or  from  cer- 
tainty of  time,  are  eafily  obviated,  upon  conftruing  the  teitator's 
intention  to  be  for  charity ;  becaufe,  if  the  truftees  have  mif- 
applied  or  abufed  their  power,  they  might  have  been  called  to 
an  account,  at  the  relation  of  any  perfon,  in  the  name  of  tht 
attorney  general,  for  the  benefit  of  the  charity. 

The  defendants  were  dire£ted  to  lay  a  fcheme  before  the 
Mailer  for  applying  the  teftator's  eftate  to  fuch  charitable  ufcs 
and  purpofesy  as  fhall  anfwer  the  intention  of  the  teftator  ( 1 ) ; 
and  alfo  for  the  application  and  diftribution  of  the  money  that 
Ihall  be  coming  in  out  of  the  growing  rents  and  profits,  or  out  of 
the  money  that  fhall  arife  from  any  future  fale ;  and  in  this 
fcheme  the  defendants  were  to  have  a  particular  regard  to  dx 
poor  relations  of  the  teftator,  •and  their  circumftances  12). 

(1)  BayVts    V.    the   Attorney   GeneraU  McggriJge  v.  Tbackwell^  3  Bro.  Cha.  Ref* 

mntg  2$g.    DeCoftaw,De  Pat,  /tmb,zi%.  517.  feem  to  be  cafes  of  the  faineu- 

Jtttorney   Central  v.   Clarke^  Amh.   422.  lure. 

Atfrney  General  v.  Hcrricky  Amb,   712.  (2)  Reg,  Lib.  A.  1 743.  foL  aSj. 
Whitty.  IVbiti^    1   Bro.  Cha.  Re/>,    12. 


Cafe  320,  Wellington  verfus  Maciinto/hy  May  13,  1743. 

ftj-^^ri^^^  P"^«'       npH.IS  came  on  before  the  Lord  Chancellor,  on  thcdc- 


TH.I 
fen 


• 


^^^^l^^ainft  another,        1      fcndant's  plea,   that  the  plaintiff  and  he,  on  the   15th  of 

^^^  j^ 'iifcovcr  and    November^   1728,  executed  articles  of  co-partnerfliip,  by  which 

^T^r.  atalnjt"^ frauds     ^^^7  Covenanted  to  become  joint  traders,  as  Blaclwell-hall  factors, 

*/i^-   &c.  the  dcfcn-    for  eight  years,  and  agreed,  in  cafe  any  difference  fhould  arifc 

dam  pleaded  an  relating  to  their  bufincfs,  or  of  any  covenant  in  the  articles,  it 

that^hi  Mfe  any  fhould  be  referred  ;  and  avtrs,  that  all  matters  in  the  plaintilPs 

diffcFencc  (hoiiid  bill  relate  only  to  the  partnerlhip,  and  that  they  have  never  been 

ariie  between  fubmittcd  to  arbitration,  nor  did  th^  plaintiff  ever  propofe  a  rc- 
them,  It  was  to     -  '  ^  \r  ii« 

be  referred  J  and  lercncc,  or  nomniatc  any  pcrion  to  b.-  an  arbitrator,  though  the 
that  the  n-attrrs  defendant  offered,  and  was  always,  ready  to  fubmit  all  matteis 
WireiaK°onfy*  '^  arbitration,  and  demands  judgment,  if  he  (hall  further  an- 
te the  partner-     fwer. 
ihip,  and  yet 

have  never  been  fubmitted  to  arbitration,  nor  has  he  ever  propofed  a  reference,  though  the  ddeodal 
offered,  and  was  a!  w  ys  ready  to  do  it.  herd  Hardw'icHe  Jijaiiowed  the  pita  j  for  as  it  h  a  kilt H  ^Jifwr 
and  kt  rcluied  agcirft  J'tauuSf  tb<  arpitraiors  cannot  cfiaming on  oath,  whkby  ej  tktagrttmemtf  tbe^JbmU 
bavebada^cwtrofdtmg. 
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Lord  Chancellor,  WitrxKCToa 

The  plea  ought  to  be  difallowcd  in  this  cafe  (i);   and  yet  I  macwiitoib. 
ould  not  have  it  underftood,  that  fuch  an  agreement  might 
3t  be  made  in  fuch  kind  of  articles,  and  pleaded  i  but  fuch  a 
aufe  (hould  have  in  it  a  power  given  to  the  arbitrators  to  exa- 
line  the  parties,  as  well  as  witneifes,  upon  oath  (a). 

But  this  bill  is  to  difcover  and  be  relieved  againft  frauds,  im- 
>Gtions,  and  concealments,  for  which  the  arbitrators  could  not 
camine  the  parties  on  oath. 

Perfons  might  certainly  have  made  fuch  an  agreement  as  would 
ivc  oufted  this  court  of  jurifdiftion,  but  the  plea  here  goes 
>th  to  the  difcovery  and  relief}  and  if  I  was  to  allow  the  plea 
I  to  relief,  I  could  not  as  to  the  difcovery,  and  then  the  court 
*o  muft  admit  a  difcovery^  in  order  to  aflift  the  arbitrators, 
hich  is  not  proper  for  the  dignity  of  the  court  to  do. 

(i)  But  in  HalfhitU  v.  Fenning^  2  Bro.  eiinm  Kill  v.  Holliftitt  1  Wilf,  129. 

ha.  Rep.  336,  fuch  a  plea  was  allowed.  {%)  Thi  Mafier  oftbt  RdU  in  Halfhldi 

owever»  Lord  Hardwicke^s  determina*  v.  Finning,    2  Bro.  Chd.  Rep.  336.  ob- 

3n  in  this  cafe  has  been  iince  fully  efta-  (ervei»  that  the  opinion  here  attributed 

iOied  by  the  cafes  of  Michell  v.  Harris,  to  Lord  Hardwicke  mud  be  mifreporced^ 

itfier  Term  1793.  \Bro,  Cha.  Rep.  3 II.  as  iht  parii€i  could  not  give  the  arbitra* 

C.  and  SattetUy  v.  Robin/on  in  the  Ex-  tors  a  power  to  examine  on  oath, 
leqoer,   17th  December^     ^79^*      ^'^ 


agjhavi   verfus    Spencer^    Hillary  Term   16  Geo.  a»   before  the     Cafe  330. 
Matter  of  the  Rolls.  s.  c.  ante  146. 

poft,  5:7. 

I  Vef.    14a. 

"X  N  E  Benjamin  Afiton^  being  feifed  in  fee  of  feveral  manors,  The  M^fter «/ 
-/lands,  mines,  l^c.  by  his  will  duly  executed,   devifed  the  ^^^f^^^^l^^ 
me  to  William  Spencer  and  others,  their  heirs  and  afligns,  upon  toconfidwofthif 
ift,  out  of  the  rents  and  profits,  or  by  fale,  or  mortgage,  to  cafe,  declared  it 
lyall  theteftator's  juft  debts,  and  after  payment  thereof,  he  ,"^^1;;;  j,^";,"^^ 
vifed  the  fame  eftates   to  three  of  the  fame  truftees,  dieir  iJic  wiiiof^.  10 
ecutors,  l^c.  for  500  years,   upon  truft  to  pay  the  teftatoi's  Benjamm  Bag- 
^cies,  and  an  annuity  of  200/.  a  year  to  the  teftator's  filler  taauaiid dia" he 
r  her  life :  and  after  the  determination  of  the  faid  eftates  for  took  fuch  eftate 
ars,  he  devifed  the  fame  premifTes  to  all  the  faid  truftees,  and  »« a  moiety  of 
eir  heirs,  in  truft,  as  to  one  moiety,  (being  the  eftates  in  quef-  and  wriftqucntiy 
»a),  to  the   ufe  and  behoof  of  his  nephew  Thomas  Bagjbawj  the  recovery  wat 
r  and  during  the  term  of  his  natural  life,  without  impeachment  ^d^{,jjj^^*^**i' 
wafte;  and  from  and  after  the  determination  of  diat  eilate,  the  remainder. 
devifed  the  fame  to  the  truftees  for  the  life  of  Thomas  Bagjhaw^    ^.  ^^ 

preferve  contingent  remainders;  and  from  and  after  his  de-  -^^*^  ^t-.t  •^^^s,*^ 
ifc,  then  to  the  ufe  and  behoof  of  the  heirs  of  the  body  of  ^  -^  *;^^^ - 
^mas  Bagjbaw  lawfully  begotten,  and  for  want  of  fuch  iflue,  yJ^/. 

n  to  his  nephew  Benjamin  Bagjbaw^  for  and  during  the  XtxrcL^  JY/Tg^ 

his  natural  life,  without  impeachment  of  wafte ;  and  from  and?^^^*;^^^  "^  ^y 
or  the  determination  of  that  eftate,  to  the  fame  truftees  for  and  ^^^  /f^  ^ 
ring  the  life  of  Benjamin  Bagjbanv^  to  preferve  contingent  re^  "  /     /  / 

Vo^ft  Mm  mainders; 
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Baciraw  ▼.    mainders ;  and  from  and  after  his  dcceafc,  then  to  the  ufc  of  the 

heirs  of  the  body  of  Benjamin  BagJhaWj  lawfully  begotten,  with 

like  remainders  to  other  nephews ;  and  amongft  other  legadcs, 

r  C7I  1    ^^^  lO0o/.   to  Betijamin  BagJhaWj  and  appointed  two  of  his 

*"  ^       •'    tniftees  executors  of  his  will. 

Thomas  BagJBaw  dying  without  iflue,  Benjamin  Bogjbavj^  in 
Trinity  term  I73i>  brought  his  bill  againfl:  tlie  executors  and 
devifees,  and  alfo  againit  the  heir  at  law  of  the  teftator,  praymg 
an  account  of  the  perfonal  eftate  of  the  teftatcr,  and  alfo  of  die 
rents  and  profits  of  his  real  eftates,  that  his  debts  and  legadcs 
might  be  paid,  and  in  particular  the  lOooA  legacy  to  the  plain- 
tiff ^f/r/^mm  \  that  a  commii&on  of  partition  might  iflue,  and  that 
the  plainttfF  might  be  let  into  pofTeflion  of  a  moiety  of  the  eSntes. 
To  this  bill  the  defendants  put  in  their  anfwers^  and  the 
caufe  being  brought  to  a  hearing  in  1732,  at  the  Rolh^  bis 
Honor  decreed,  that  an  account  (hould  be  taken  of  tlie  perfonal 
cftate,  and  alfo  of  the  rents  and  profits  of  the  real  eftates,  and  of 
the  debts  and  legacies  of  the  teftator,  and  that  fo  much  of  the 
real  eftates  ihould  be  fold,  as  (hould,  with  the  perfonal  e ibte, 
and  the  rents  and  profits  of  the  real  eltates,  be  fufficient  to  pay 
all  the  debts  and  legacies ;  and  a  commiffion  of  partition  was 
direded  to  iflue,  for  dividing  the  real  eftates,  or  fo  much 
thereof  as  ihould  remain  after  payment  of  the  debts  and  lega- 
cies;  and  ^  further  directions  were  referved  till  after  the 
Mafter  (hould  have  made  his  report. 

In  1737,  the  Mailer,  to  whom  the  caufe  waf  referred,  made 
his  report,  and  foon  after  Benjamin  Bag/baiv^  the  plaintiff,  died, 
whereupon  Catharine  Bagjbawj  his  widow,  devifee  and  execu- 
trix, brought  a  bill  of  revivor,  and  fupplemental  bill,  upon  the 
former  proceedings  againft  the  furviving  devifees  and  executors 
of  the  will  of  Benjamin  Myton^  and  alfo  againft  the  heir  at  law  of 
Afbton^  to  whom  the  other  moiety  of  the  eftates  were  devifed, 
and  alfo  ag^unft  the  heir  at  law  of  Benjamin  Bagjbavj^  and 
againft  John  Statham^  a  devifee  under  the  will  of  Betjandn  Bag- 
Jbawj  charging,  by  way  of  fupplement,  that  Benjamin  Bagfian 
in  his  life- time,  by  bargain  and  fale  hirolled,  conveyed  his  moietj 
of  the  eftates  to  Weils  and  Hawkins^  and  their  heirs,  to  the  in- 
tent that  they,  or  one  of  them,  might  become  tenant  or  tenants 
of  the  freehold  of  the  faid  moiety,  in  order  for  the  luflcring  a 
common  recovery  thereof^  which  was  thereby  declared  (hould  be 
to  the  ufe  of  Benjamin  Bagjhaw  and  his  heirs. 

That  a  common  recovery  was  accordingly  fuflered,  in  which 
Benjamin  Bagjbatu  was  vouched,  and  being  thereby  made  tesant 
in  fee  of  the  moiety  left  to  hixn,  he,  by  his  will  duly  executed, 
devifed  to  the  defendant  Statham^  and  his  heirs,  all  his  lead 
mines,  and  parts  and  (hares  of  mines  and  mineral  intercfts ;  and 
his  moiety  of  the  ejtate  in  qucfiiofi^  to  his  wife,  the  plaintiff  in  fcey 
and  appointed  the  plaintift  his  fole  executrix,  and  died,  leaviif 
the  defendant  Fitzherhert  his  heir  at  law. 
£  572  J  The  feveral  defendants  having  put  in  their  anfwers  to  this  bill 
of  revivor,  and  fupplemental  bill,  and  the  will  of  Benjamin 
Bagjhav;^  and  the  deed  leading  the  ufea  of  the  recovery,  haog 
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proved,  the  caufe  came  on  at  the  Rolisi  for  further  dire£lions  Bacikaw  r. 
upon  the  Maftcr*s  report,  and  this  fupplemental  matter;  and  Swicn, 
the  general  queftion  between  the  parties  was,  whether  an  eftate 
tail,  or  an  eftate  for  life  only,  pafled  by  the  will  of  Benjamin 
AJbton  to  Benjamin  Bagjbaw  \  if  an  eftate  tail  pafTed;  it  was  al- 
lowed that  he  had  made  himfelf  tenant  in  fee  by  the  recovery, 
and  had  well  devifed  the  eftates  to  the  plain ti^,  and  the  de- 
fendant Statham  ;  but  for  the  defendant  Spencer ^  the  heir  at  law 
of  the  tcftator  Albion^  it  was  infifted,  that  an  eftate  for  life 
only,  pafTcd ;  that  the  recovery  nihil  operatur  to  affed  the  re- 
mainder in  fee,  to  the  right  heirs  of  the  teftator  *,  aild  that  Ben- 
famin  Bagjbaw  being  dead  without  ifTue,  he,  as  heir  at  law  of 
the  tcftator  AJbion^  was  become  well  intitled  to  the  eftates  in 
queftion. 

Mr.  Noel^  counfel  for  the  plaintiff,  infifted  on  the  general 
rule,  that  where  there  is  a  limitation  to  one  for  life,  with  a  re- 
mainder in  the  fame  inftrument,  to  the  heirs  of  his  body,  it  is 
an  eftate  tail. 

A  teftator,  let  his  intention  be  what  it  will,  muft  devife  ac« 
cording  to  the  rules  of  law;  and  cited  Soulle  verfus  Gerrard^ 
Cro.  Eliz.  525. 

If  the  rule  be  right,  the  limitation  to  the  truftees^  to  preferve 
contingent  remainders,  can  make  no  difference. 

In  fupport  of  the  rule,  he  cited  &helley*s  Cafe^  i  C$.  88.  K  and 
King  and  Melling^  i  Venir.  225.  and  obferved,  that  in  this  cafe 
there  was  a  power  to  make  a  jointure,  and  yet  held  to  be  an 
eftate  tail.  Broughton  verfus  Langley^  1  Lutiu.  815.  and  GW- 
'wrigbt  and  PuUin  (i),  13  G^.  2.  at  a  trial  at  bar,  the  limitation 
there  was  to  the  heir  male  of  th^  body  after  a  limitation  for  life, 
and  held  to  be  an  eftate  tail. 

He  faid,  he  had  hitherto  confidered  it  as  a  legal  eftate,  but  the 
rule  of  equity  is  the  fame  :  Here  is  a  truft  vefted,  nothing  re* 
quired  to  be  done  by  the  truftees ;  and,  to  fliew  that  trufts  are 
to  be  governed  by  the  rules  of  law,  he  cited  Bale  verfus  Coleman^ 
2  Vern.  670.     Legat  verfus  Sewell^  2  Fern,  551. 

In  every  light,  therefore,  in  which  this  can  be  confidered,  it 
appears  to  be  an  eftate  tail  in  Benjamin  Bagjbaw. 

Mr.  Clarke^  of  the  fame  fide,  cited  Co.  Lit,  319.  *.  and  Bret 
▼erfus  Rigden,  in  Plowden  340.  Shaw  verfus  TVeigh^  Caf.  in 
Eq.Abr.  185. 

Mr.  Wilbraham^  of  the  fame  fide,  cited  Watts  v.  Bally  iP.JV.      [  573  ] 
108. 

Mr.  Cox  for  the  defendant  John  Statham^  who  ftands  in  the 
fame  light  with  the  plaintiff,  infilled,  that  though  the  truftees  in 
this  devife  have  a  power  to  fell  the  eftates,  which  is  performing 
the  higheft  a£l  of  ownerfliip,  yet  it  hath  conftantly  been  held 
that  they  take  only  a  chattel  intereft,  and  if  fo,  it  is  clear  that 
fuch  eftate  and  intereft  will,  not  prevent  a  fubfequent  devife  from 
vefting  as  an  immediate  eftate,  fubjed  to  and  charged  with 
the  debts* 

(1)1  Lord  Rtym.  1437.  S.  C« 

M  m  2  And 
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Bacskaw  t.  And  cited  the  following  cafes  to  this  purpofe.  Carter  v.  'Bar^ 
nardifton^  l  P.  IVms.  509.  Hutchinsy.  Hutchlns^  2  ^^rrn.  403. 
Uritiity  Term  16  Geom  2.  the  M after  efthe  Rclh  gave  judgment. 
Before  I  enter  into  what  feems  to  be  the  main  queftion  5  whe- 
ther Benjamin  Bagjhaiv  took  an  eftate-tail,  or  for  lifci  by  the 
will  of  Benjamin  AJhton^  I  (hall  confider  two  things :  Firft, 
whether  this  eftate  ought  to  be  taken  as  a  truil  or  a  legal  eftatc, 
and  Secondly^  whether  the  Mailer's  report,  that  it  is  for  the 
benefit  of  all  parties  the  eftate  (hould  be  fold»  will  make  any 
difference. 

As  to  the  firfti  I  am  clear  of  opinion  that  this  is  a  truft-eflbtr, 
and  not  a  legal  eftate :  it  might  have  been  otherwife,  if  no  par- 
ticular eftate  had  been  given  to  the  truftees,  and  it  had  beea 
given  only  for  the  paymei^  of  debts  generally ;  and  in  this  it 
differs  from  the  cafes  of  Gore  t.  Gore^  2  P.  Wms»  28.  Sttoh 
hope  V.  Thacker,  Prec*  in  Chan.  435. 

There  is  no  doubt  but  that  if  an  eftate  is  devifed  to  a  man 
and  his  heirs  to  the  ufe  of  him  and  his  heirs,  that  this  would 
be  a  ufe  executed,  and  all  the  fubfequent  limitations  would  be 
truft-eftates  ( i )  :  and  this  is  difierent  from  Popham  v.  BampfieU^ 
I  Vern.  79.  for  there  the  eftate-tail  was  executed  by  the  ftanite, 
and  is  like  Cordelias  (2}  and  Aianning^s  cafe  (3). 

But  as  this  is  throughout  called  a  truft-eftate  in  the  decreCi 
that  (hould  further  govern  this  cafe. 

Then  as  to  the  other  queftion,  what  difference  the  Mafter's 

report  will  make,  that  the  ejiates  are  ptoper  to  be  fMfor  the  benefit 

of  all  parties ;  I  think,  though  the  ellates  were  fold,  it  would  not 

have  given  the  court  a  handle  to  make  a  difierent  determinadon, 

and  die  rather  becaufe  a  recovery  has  been  fuffered  on  which  a 

new  eftate  arofe. 

[  574  ]        The  great  queftion  then  will  be  what  eftate  pafled  by  Ac 

will  of  Benjamin  AJhton  to  Benjamin  Bagjbavfy  and  whether  he 

took  an  eftate-tail,  or  for  life  only}  and  diough  I  think  this  a 

cafe  of  great  difficulty,  yet  upon  the  beft  confideration,  I  am  of 

opinion,  that  he  took  an  eftate-taiL 

.  Xftates  are  to  be       And  with  regard  to  this,  I  (hall  take  it  as  a  fettled  maxim 

govcracd  by  the  that  eftates  are  to  be  governed  by  the  fame  rules  in  law  and 

l^^tndTequiry,    equity,  and  technical  expreflions  at  law  arc  to  receive  the  fame 

and  technical       interpretation,  and  in  fupport  of  this    many  cafes  have  been 

expreflions  there  ^ited.     JVatts  V.  Bally  1  P.  JTms.  108.     Duie  of  NorfiJk's  cafc, 

to  receive  the  r>t     r>         n        r^  x>  t^     trr         *'  ■'«... 

(amc  interprc-    3  ^»  ^^-  48.     Cowpery.  Gnvperj  2  P.  Wms.  720.     Philips  j, 
t^tionhere.  Philips^  I  P.  JFms.  35.     Pierce  v.  Read,  Pollexf.  29.     Hcpijns 

V.    Hopkyns,    7  March,    1 73 1    (4),      Majftngburg    V.   AJb,  I 

Vern.  234. 

Now  it  is  infifted  for  the  plaintiff  that  this  is  an  e(tatc-tail, 

upon  the  rules,  that  where  hnds  arc  limited  to  a  man  for  life 

with  limitation  in  the  fame  deed  or  gift  to  the  heirs  of  bis  body, 

(l)  Popham  v.  BamfieJJ,    i  Vem.  79.  (3)  8  Co.  94.  b.  S.  C. 

BrougbtoH  y.Langley,  2  SalA.  679.  (4)  Ca.  temP.  Tafb.  44,  emfe  I  fd. 

I,  (a)  Cro.  ^lisi.  315.  S.  C.  581,  S.  C. 

tliat 
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Aat  this  makes  an  eftate-tail ;  and  for  this  was  cited   i   Co%    Baoskaw  v. 
Shelly's  cafe,  tsfc.     Smy  v.  June  tsf  aP ^  Cro.  Eliz.  219.  Sf  iwc**. 

And  it  hath  likewife  b^en  infifted,  that  a  devife  of  lands  in 
die  fame  wajr  pafles  the  fame  eftate  \  and  for  this  have  been 
cited  feveral  cafes.  King  v.  Mellingy  1  Ventr.  225.  Souh  v. 
Gerrardj  Cro.  EL  ^25.     Bail  y^  Coleman^  i  P.  Wtns*  143. 

In  anfwer  to  this  it  hath  been  infifted,  that  thofe  rules  are 
merely  artificial^  not  founded  in  juftice,  but  for  fupport  of  the 
feudal  tenures  i  and  that  it  being  contrary  to  juflice,  judges 
ought,  from  the  common  fenfe  of  the  cafe,  according  to  Lord 
Hoiart^s  rule,  to  (hew  themfelves  a/lu$if  in  finding  out  reafons 
to  fuppoft  exceptions  to  fuch  rules ;  and  feyeral  cafes  have  been 
cited  in  fupport  of  this,  particularly  Lj/le  v.  Greyj  Sir  T.  Jones  Sitthmatyom 
114.     Raymond  21c,   and  2  Lev.  223.     Sir  Thomas  Jones  fays  V"!?'''Pf"^ 
in  his  report,  that  judgment  was  for  the  defendant :  but  that  is  inUrciymiflSikea 
a  miftake,  as  appears  from  the  reafon  of, the  cafe,  which  is  con-  the  cafe, 
trary,  and  fo  are  the  other  books  ;  and  though  it  is  feid  in  Jon/s 
Reports  this  judgment  was  reverfed,  yet  that  is  a  miftake,  for  in 
Legate  v,  Senuell^  in  I  P.  Wms.  87.  it  appears  Mr.  Juftice  Tracy 
had  examined  the  record,  and  found  tnat  the  judgment  was 
affirmed.     Vide  2  Vern.  43.     Peacock  v.  Spooner.     To  the  fame 
purpofe  alfo  was  cited  Daffern  v.  Daffem^  2  Fern.  362.    Hodge-- 
fony.BuJfeyy  the   5th  oi  December  1740  (i),  and  it  is  infifted 
from  all  thefe  cafes  that  the  intention  of  the  parties  may  even  "^ 

on  deeds,  and  much  more  on  wills,  be  taken  as  an  exception  to 
this  rule,  and  one  other  cafe  is  cited  to  this  purpofe  of  Trevor 
V.  Trevor^  i  P.  Wms.  622. 

The  next  cafes  are  thofe  which  have  been  adjudged  and  de-      [  575  J 
termined  in  cafes  of  wills,  on  which  the  rule  of  judging  by  the 
intention  of  the  teftator  hath  been  infifted  on ;  and  for  this  hath 
been  cited  BoraJion*s  cafe,  3  Co*  19  a.  and  Phwden  414* 

And  upon  the  general  queftion  hath  been  cited  C/art  v.  Day, 
Moore  593.  Lodington  v.  Kimcj  Eq.  Caf.  Abr.  iZ'^.  Backhoufe 
V,  fVells  (2),  cited  in  a  cafe  in  a  book  called  Modern  Cafes ^  181. 
Leonard  v.  The  Earl  of  Suffex^  2  Vern.  526.  which  cafe  was 
mentioned  on  both  fides.  Lord  Glenorchy  v.  BofvilUy  Cafes  in 
Lord  Talbofstime^  3.  Sands  v.  Dixwelly  December  8, 1 738  (3), 
James  V.  Richardfony  Pollex.  ^^q.  Lord  Stamford  zn6.^\x  John 
f/tf^^r/ on  Serjeant  Maynard*s  "wiW^  December  19,  1709  (4). 

But  the  neareft  cafe  of  all,  and  which  is  infifted  to  be  in  point 
with  the  prefent,  is  Papillion  v.  Voyce^  2  P.  Wms.  471. 

Thefe  are  the  feveral  cafes  that  have  been  cited  for  the  de- 
fendant, and  I  (hall  now  confider  how  far  they  come  up  to 
the  prefent  cafe,  and  then  how  far  the  intent  is  to  govern  in 
cafes  of  deeds,  and  likewife  how  far  it  is  to  prevail  in  cafes  of  wills. 

On  deeds  the  rule  is  certain,  and  I  hope  always  will  be  the  Deeds  art  tob# 
fame,  that  they  (hall  be  controulcd  by  the  rules  of  law,  and  the  r^usofut^and 

the  intencthvt 
appears  on  Ihe  face  of  theim 

(l)  J»te  89.  S.  C.  (j)  AnU  I  vol.  607.  S.  Q. 

(1)  X  Ef.  Ji.  184.  pi.  27.  S.  C.  (4)  1  Br0.  F.  C  a88.  S.  C. 
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r-^  CASES  Argued  and  Determined 

Bacih AW  V,    intent  that  appears  on  the  face  of  the  deeds ;  for  to  admitof  other 
SriMcxa.      conftrudions  would  let  in  the  greateft  uncertainty,  as  wc  find 
every  day  in  the  coiiflru£lion  of  wills. 

As  to  Lj/U  Y,  Gr^y^  it  difters  from  this  cafe  In  rcfpcfl;  of  the 
fupcradded  claufe. 

The  cafes  of  Daffern  v.  Daffern ;  Ptacocl  v.  Spoonery  bfc.  arc 
all  different;  fo  is  Tretfor  v.  Trewr:  though  they  arc  to  bcfure 
authorities,  for  what  they  determine ;  befidcs  the  reafons  in 
thofe  hold  not  in  the  cafe  of  wills* 

How  far  then  is  the  intent  of  the  teftator  tobc  obfervcd  ? 
The  intent  of         It  is  laid  down  in  general,  that  it  is  to  be   obfcrvcd;  but 
the  teftator  muft  ^^^^  jj  jg  ij^jj  ^o^ffti  as  general  too,  that  tins  muft  be  confiftcnt 
wiA^f rolls     with  and  according  to  the  rules  of  hw;  and  if  this  was  not  ad- 
of  law,  and  ia     hcrcd  to,  thc  greatcft   incertainty  and    inconvenience  would 

many  cares  hil      f  u 

intent  has  been 

Tcftrained,  as  \  ,       .,  ^         ^       . 

where  he  has  attemptei  a  perpetiutyi  or  to  rcftrain  t  teoint  la  tail  tram  afienatioa. 

When  a  teftator  expreflcs  himfclf  in  inaccurate  words,  but 

Ihews  his  intention,  the   law,  as  Lord  Coh  fays,  (hall  be  his 

counfellor;  and  this  is  what  I  take  to  be  the  meaning  of  PAw 

iUn  414,  and  there  are  many  cafes  wherein  an  intent  is  fore- 

ftrained,  as  where  a  perpetuity  is  attempted  to  be  made,  or  a 

reftraint  of  alienation  put  on  tenant  in  tail,  (sTf. 

Words  that  are        ♦Where  the  teftator  expreflcs  himfelf  in  legal  words,  they  arc 

l^^f^^*  n^     "^^  ^®  ^^  ^^^^»  ^^  follow  tlic  mtent  arifing  by  other  words  that 

tion'oni^/^ar"'    a^c  doubtful,  and  afford  implications  oiSy  i  for  when  wc  quit 

not  to  be  at-      a  clear  and  fettled  rule,  which  the  law  fets  up  for  our  guide, 

Ihfteft^h^T  ^^^  follow  fuch  intent,  wc  leave  certainty  for  incertainty  j  and 

exprcfledhim-    WC  muft  now  take  the  law  to  be  fettled,  that  where  the  iffue 

feif  in  legal        take  by  purchafe,  it  gives  thc  anceftor  an  eftate  for  life  only  i 

^  ^'  "*  here  is  no  devife  over  to  the  heirs  of  the  body  of  the  iffue,  as 
*  was  in  thofe  cafes  of  Lifle  and  Gr^^  and  Bachhoufe  verfus  WeUs\ 
and  in  the  cafe  of  Lordf  Glen9rchy  verfus  Bofvilie,  and  Samb  ver- 
fus DixwiUf  the  lands  were  dcvifcd  to  the  truftces  to  convey, 
which  made  it  executory,  and  altogether  different  from  this 
cafe. 

j4/h  verfus  Rou/e  was  of  a  devife  of  money  to  be  laid  out  in 
lands  ;  which  differs  from  the  rule  in  Shelley'^  cafe  and  Co*  LiiU 

But  the  prefcnt  cafe  i$  an  immediate  devife,  and  not  of  a  de- 
vife of  lands  to  be  fettled. 

As  to  Papillion  verfus  Voyce^  i  P.  Wm.  471.  (which  I  have 
left  to  conCder  laft,  becaufe  moft  material)  thc  devife  is  thc 
fame,  only  there  it  is  of  a  legal  eftate,  this  is  of  a  truft;  hut 
that,  as  I  have  faid  before,  I  (hallconCdcr  as  making  no  dificr- 
ence. 

And  had  this  cafe  ftood  unimpeachcd,  I  fhould  have  been 
very  unwilling  to  have  departed  from  it,  whatever  might  have 
been  my  opinion ;  but  in  P.  Wvis.  it  appears  plainly  that  hciA 
Chancellor  King  was  of  a  different  opmion,  and,  if  thc  fupple* 

meom 
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mental  bill  had  not  been  brought,  would  have  reverfed  the  de-  lAcsHAiwr  ▼, 
crec,  andfo  it  rather  (lands  an  authority  for  the  plaintifF;  and     •'»"<^**' 
there  is  another  report  of  this  cafe^  where  it  is  faid  at  the  end  of 
it,  that  in  the  cafe  of  ffl/Iiams  v.  Brown^  Lord  King  had  declared 
he  (hould  revcrfe  the  decree.     Vide  Cafes  in  Chancery^  printed  in 

1 740.^^/^4- 

Then  confidcr  if  this  dcvife  be  executory  or  not,  though  all       ^ 
trufts  are  in  fome  fort  executory,  yet  it  is  well  underftood  what 
an  executory  trufts  is  ( i ). 

.  As  to  the  debts,  it  cannot  be  executory,  becaufe  the  truftees 
can  fell  no  more  than  is  fufficient  to  pay  the  debts,  nor  is  there 
any  provifion  for  laying  out  the  furplus  money  5  for  after  the 
debts  and  legacies  are  paid/  the  devife  is  immediate,  and  it  is  tlie 
will  I  ought  to  goby,  and  not  what  hath  happened  Cnce  on  the 
decree  and  die  Matter's  report. 

Confider  then  the  conftru£lion  of  the  words  of  this  will,  and  The  words, 
then  let  us  examine,  what  the  effe£l  is  of  the  limitation  to  the  ^J^Jj^^^j^'J*'^ 
•tniftecs  to  preferve  the  contingent  remainders,  the  words  with-  waftc,  do  not 
out  impeachment  of  wafte  give  a  power  not  inconCftent  with  an  give  a  power  In- 
eftatc-tail,  or  at  Icaft  would  not  defeat  the  cftatc,  as  faid  by  ^efate  uU'^r 
Lord  TalMl  in  the  cafe  of  Lord  Giemrchj  verfuf  Bcfville^  and  in  at  leaft  will  noi 
Sbaw  verfus  Weigh  (2),  no  weight  was  laid  on  thefe  words  to  ^^^^^^  *^ 
reftrain  the  eftate,  and  if  words  can  have  a  reafonable  conftruc-    L     577  J 
tion  not  to  defeat  eftates,  they  ought  to  be  fo  taken. 

As  to  the  intent,  from  the  limitation  to  the  truftees,  to  pre- 
ferve contingent  remainders,  they  do  not  with  certainty  (hew  an 
intent  not  co  give  an  eftate-tail,  and  might  be  inferted  with  no 
fnch  reafon(3);  we  fee  the  words  inferted  frequently  where 
there  could  be  noreafon  for  them,  and  the  teftator  might  think 
this  limiutiqn  neceflary  to  create  an  eftate-tail,  or  might  have 
inferted  the  words  to  reftrain  an  alienation  by  the  tenant  in  tail, 
which  if  it  liad  been  exprefled  could  not,  as  in  die  cafe  of  Z.ra- 
rtard  and  the  earl  of  Su//ex^  have  taken  ctkOt. 

Great  inconveniences  have  arifen  by  departing  fromftrifl:  Departing  from" 
words,  from  the  uncertainty  it  produces,  and  I  could  wifli  diat  it.  Aria  words  hai 
had  never  been  allowed,  but  that  words  had  been  left  to  legal  J^^^„/'*'^j 

COnftrudion.  it  is  to  he  wlOied 

they  liad  been  left  to  legal  conftniCUoo. 

The  Mqfier  of  the  Rolls  declared  the  devife  in  jf/hton^s  will  was 
in  tail  to  Benjamin  Bagjbaw^  and  in  confequence  thereof  that  the 
eftate  (hould  be  fold,  and  the  money  arifing  from  fuch  fale  be 
paid  to  fuch  perfon  as  would  have  been  intided  to  the  eftate  it- 
felf  under  Bagjbaw^^  will,  if  it  had  not  been  fold* 

.    (i)  Vide  I  Fenrne,  905.  andy^f.  4th         (2)   1  Eq.  Ah.  184.  pi.  28.  S.C.  unt$ 
«dit»  305. 

(3)  Vide  fojl,  Sjg. 

Mm4 
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Cafe  33 !•    Bagjbaw  verfus  Spencer j  November  12,  1748,  ««  an  Jfpealfrm 

a  Decree  at  the  Rolls. 
Ante  S46.  570. 

1  Vcf.  14s. 

hotd  Hsrdfvkk€  T     ORD   Chancellor.     Nothing  which  has  happened 

"  Lj        '     ''  


^tV^'?^"^  JL/  fincc  the  will  of  Benjamin  AJbfn  can  vary  the  will,  but  Ae 
Bawf!iim^\L  rights  of  the  parties  mud  ftand  as  they  were  at  hit  death  |  and  if  t 
on^Nincftate  furplus  of  moncy  arifing  from  the  fale  of  the  lands  is  now  to  be 
vTrfd^chrd^r  laid  out|  it  mud  be  in  the  fame  manner  as  if  the  lands  origiiiaDy 
c«e  at  the       werc  ttow  to  bc  fettled. 

&0IIS9  pTQ  unf 

•s  decreed  Uut  BtmjsmiM  hid  an  eftate  tall. 


Neither  can  the  recovery  fuflTered  by  Benjamin  Bagjkam^  or 
his  will,  be  of  any  figniiication}  for  the  determination  muft  bs 
the  fame  as  if  Benjamin  Bagjbatu  had  been  living,  and  prayed  a 
conveyance  of  the  moiety  himfelf,  according  to  Benjamin  Jfit9^% 
wiU. 

There  are  two  general  queftions  upon  this  will : 
rhe  eftate  de-        Firft^  Whether  the  eftate  devifed  to  Benjamin  Bagjbaw  was  1 
wib  *J?tf  ^w"    ^^^^  ^^  *  '^S**  eftate,  that  is,  a  ufc  executed,  or  a  mere  truft  in 
wMnofwTfc    equity? 

executed,  but  a 

gnere  truft  in  equity,  and  the  whole  fee  being  d^vifed  to  the  tniftees,  no  legal  ftt  could  bt  fioked 

■pen  it,  and  he  could  take  no  legal  eftate. 

[  578  ]  Secondly t  If  it  is  a  truft  1  whether  an  eftate-tail  pafles,  or  air 

<p    J  y     .  eftate  for  life,  with  contingent  remainders  to  all  the  ifliieofhis 

n^c.4^^u^         body. 

^^^..^^^  <u^         As  to  the  firft  queftion,  I  am  of  opinion  it  is  merely  a  truft  in 
3«C .  V^>i/i«^»«-- equity. 

^'  The  devife  is  to  tntjlees  and  their  heirs  \  which  carries  the  whole 

-'""'  fee  in  law;  the  devife  to  fell  would  have  carried  the  fee,  if  the 

vrord  heirs  had  not  been  mentioned  (i).     Shaw  ycrfus  Weigif 
Eq.  Cafn  Ahr*  185.  April  tZ^  '7  29. 

And  upon  this  ground  the  cafe  differs  from  CordeWs  cafe,  Cro* 
Eliz.  315,  and  Popham  verfus  Bampfield^  I  Fern  jgy  2nd  Carter 
vcrfds  Barnardj/lon,  i  Jf^ms.  505,  which  were  all  merely  chattel 
interefts  (2). 

The  only  cafe  which  made  me  doubt  was  the  cafe  of  Lord  Saj 
and  Seal  J  but  that  was  only  an  c&Mpurauter  vie. 

In  the  prefent  cafe  the  whole  fee  being  devifed  to  the  truftccif 
no  legal  fee  could  be  limited  upon  it,  and  Benjamin  Bagibaw 
could  take  no  legal  eftate  {3). 


93.  S.  C.     Oaics  V.  Markbam,    3  Burr. 
1684.    Roberts  v.  Di^nvcll,  ante  i  vpl 
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Next  as  toil's  being  good  by  way  of  executory  devife:  by    Baowawy. 
executory  devife,  ^er{/amin  Bagjbanu  could  take  no  legal  eftate^  ^f'"^**' 
for  it  is  too  remote,  it  bebg  after  all  the  debts  paid,  which  may  a^'^JJcotmy 
Lake  in  a  much  further  time  than  the  law  allows :  but  here  the  tMbi,  for  he  could 
recovery  was  fuSered  before  the  debts  were  paid,  and  before  the  not  maiccagood 
fee  was  ended,  and  therefore  he  could  make  no  good  tenant  to  ^r!^f"^JVcinr 
the  pracipe^  and  whatever  defeats  the  recovery  defeats  the  plain-  betbre  the  debts 
tiflF's  title :   the  plaintiff  therefore  muft    admit  that  aU  the  JVyc^dl'viftd 
(dates  ;^re  trufts  in  equity ;  which  brings  in  the  fecond  queflion  ;  to  die  tniftees 

Whether  this  is  an  equiuble  eftate  for  life  only,  with  contin-  was  ended  i  and 
gent  remainders,  or  an  eftate-tail  ?  Jh^J^wre  ^"" 

And  this  depends  upon  the  conftruftion  of  the  words  heirs  of  defeatrthe  ' 
his  body^  whether  they  are  words  of  purchafe  or  limitation.  plaintiff 'i  title. 

Here  are  three  things  to  be  confidered  : 

Firfti  What  appears  to  be  the  teflator's  true  intent  ? 
*  Secondlji  If  fuch  intent  is  confident  with  the  rules  of  law  and 
equity/ 

Thirdly^  whether  there  is  any  particular  fettled  rule  which  will 
prevent  me  teftator's  intent  from  taking  efied,  which  will  let  in 
the  diftinflion  of  trufts  executed  and  executory. 

As  to  the  firft  queftion,  what  is  the  teftator's  true  intent  ?  [  579  ] 

It  is  extremely  clear  that  he  intended  to  make  a  ttxifk  fettle- 
ment  of  his  eftate  among  his  nephews* 

To  every  one  of  his  nephews  he  ufcs  the  words^  for  and  during 
bis  natural  life. 

To  every  devife  is  added  without  impeachment  of  wafte^  which 
ihews  he  intended  to  give  fuch  an  eftate  as  would  be  punifhablc 
for  wafte,  if  not  excepted  ( i  }• 

The  limitation  is  to  truftees  to  preferve  contingent  remain* 
ders,  isfc.  but  to  permit  Benjamin  Bagjhaw  to  receive  the  profits, 
isfc. 

This  claufe  fpeaks,  that  the  teftator  intended  fuch  an  eftate 
only,  as  might  be  forfeited :  for  the  limitation  to  the  truftees,  is, 
after  the  determination  of  the  eftats,  i^c.  which  determination 
could  be  only  two  ways  :  by  death,  or  forfeiture:  and  the  fbrmer  • 
could  not  be  meant,  becaufe  the  limitation  is  to  truftees  during 
the  life  of  Benjamin  Bagjhaw. 

It  alfo  implies  that  there  arc  fomc  contingent  remainders  or 
nfes  to  be  prefcrved  (2),  and  there  are  none,  unlefs  the  limita- 
tions to  the  heirs  of  the  bodies  of  the  feveral  nephews  are  fuch^. 
which,  I  think,  is  as  ftrong  to  fliew  the  teftator's  intent,  as  if 
he  had  inferted  fome  negative  words  equally  ftrong  ;  as  in  the 
CTkfes  of  Backhou/e  verfus  #W/f,  Eq.  Caf.  Abr.  184,  and  KingvtT^ 
fus  Meliing^  i  Venir,  225,  to  give  an  eftate  for  life  not  abforbed 
in  the  fubiequent  limitations. 

(i)  r//^  tf»/<p  305.  576.  *«  grave  and  learned  men  wafon,  that 

(2)  With  icfpcA  to  the  reafoning  of  *•  icllators  were  acquainted    with   the 

Lord  Hurd'wicke  in   this   place,     i.ord  "  rules  and   ciFedls    of  contingent   re- 

Thurlow,\ii  the  cafe  of  Jones  v.  Mugan^  **  maindcrs,  and  yet  did  not  know  how 

1  Bro.  Cha,  Rep.  221,  obferves,  **  One  *•  to  give  a  contingent  remainder  10  pro- 

\^  cannot  bat  be  rather  alloniihed  to  hear  ^'  per  form." 

Thf. 


579  CASES  Argued  and  Determined 

BAG8HAW  V.       The  plamtifPs  counfcl  relied  upon  the  teftator*s  knowing  the 

SjrxNCKft.     difference  between  words  of  limitation  and  purchafe :  and  that  in 

the  other  moiety  of  the  eftate  he  had  devifed  it  properly  to  create 

an  eftate  for  life,  by  giving  it  to  his  Cfter  and  the  heirs  of  her 

body  and  the  iffac  of  fuch  heirs. 

But  I  think  the  difference  of  the  penning,  (hews  a  different 
intent. 

For  there  he  ^as  inferted  no  limitation  to  truftees  to  prefene, 
t^c.  which  (hews  he  intended  to  make  ufe  of  the  words  bars  ^ 
the  body  as  words  of  purchafe  or  defcription  only. 

Secondly^  I  am  to  confider  if  tins  intent  can  take  efieA. 
Here  the  counfel  for  the  plaintiflF  placed  their  great  ftrength, 
that  ever  fince  Shellefs  Cafi^  i  Co»  93.  b.  the  law  has  fettled  a 
clear  rule,  that,  in  fuch  cafe,  the  word  heirs  is  a  word  of  lioitsh 
tion,  and  that  the  law  will  not  fufier  any  man  to  make  a  devife, 
contrary  to  the  rules  of  law. 
f  580  ]  But  1  think  that  rule  is  now  mifapplied :  This  principle  is  not 
to  be  applied  to  the  conftru£lion  of  words,  but  to  the  nature  of 
the  eftatcs  themfelves. 

As  the  law  will  not  permit  a  man  to  create  aperpettity,cr 
to  make  a  chattel  defcenoible  to  heirs  generally,  which  suifes 
from  a  want  of  power  in  the  teftator ;  but  here  is  no  want  of 
power  in  the  teftator  to  give  fuch  eftate  for  life;  the  only  ob- 
jection is,  that  he  has  ufed  improper  words. 
Where  a  tefta-        But  to  make  that  defeat  his  intent  is  very  hard^  and  contrary 
tor's  intcBt  ap-    (q  ^hc  firft  rulc  of  law  in  expounding  wills,  viz.    That  if  the 
Jou'it  wnThdi^*  teftator's  intent  appears  plain,  as  he  is  fuppofed  to  htimptcomiSii 
an  unapt  exprcf-  the  law  will  help  an  improper  and  unapt  expreflion,  which  can- 
rion,  by  maiciiig  „q^  ^c  donc  here,  but   by  making  the  words,  heirs  of  the  htk 

the  vmrdihttn  of  irir  '  '^ 

^^  ^fljy,  words  words  of  purchafe. 

of  purchafe.  The  objc£lion  is.  That  by  law  thefe  are  words  of  limitation* 

Heirs  oftht  My  I  aufwcr,  There  are  many  cafes,  even  at  law,  where  they  arc 

have,  at  law,  words  of  purchafc,  Archer^s  Cafe^  i  C^.  66.  L     Clark  verfus  Daj^ 

a^wo^"ofVur-  ^'-  593-  »  '"«'^  334-     L^g  verfus  Bea»mont  { i). 

chafe,  even  in  a      And,  Upon  this  point,  the  cafe  of  LiJIe  verfus  Grey^  is  a  ftrong- 

^^^'  er  authority,  in  3  Lev.  323,   it  is  reported  difierent  from  Sir 

Thomas  Joncsy  as  to  the  eftate  decreed,  and  the  decree  was  not 

reverfed,  but  affirmed. 

An  obje£l:ion  was  raifed,  There  iverefeveral  9ther  words  vfbkh 

might  govern  that  cafe^  as  thefirjl  and  every  other  Jon  were  men* 

ttofted, 
'  I  anfwer,  //  is  an  authority^  that  the  wordsy  heirs  of  the  bodf, 

even  in  a  deedy  may  be  conftdered  as  words  of  pur  chafe  at  law% 
The  eiTendal  But  it  IS  faid,  that,  by  a  late  authority,  the   intcrpofition  of 

iiitfcrcncc  be-  truftccs  to  prefcrvc  contingent  remainders,  is  not  fufficicntto 
and  c^i/!^  vcr-  ^'^^  ^^'^  words,  words  of  purchafe;  the  cafe  of  Coulfon  vcrfo* 
fus  Couijtm,  is,  Conlfon  (2),  in  the  Court  of  King's  Bench,  the  8th  of  iW/iy,  1744» 
[hat  w«  a  mere  which  was  the  date  of  the  Judge's  certificate,  but  that  cafe  di£- 
p*rcf?nt,Ttruft*  f<^rs  widely  from  the  prefent :  That  was  not  without  impeach* 

i.i  equity. 

(i)  iT.W.  229.  S.  C.        (2)  Ate  246.  S.C. 

3  noi 


in  die  Time  of  Lord  Chancellor  Hardwickb.  5^^ 

aient  ofwafte;  it  was  a  mere  legal  eftate,  not  a  truft  ;  and  the    Baciiiaw  jr. 
HTords  were  to  be  taken  according  to  their  legal  operation,  there      ^'^^'ci*. 
uras  no  conveyance  to   be   made,  or   any  thing  further  to  be 
lone* 

But  here,  all  the  limitations  are  the  direSions  of  a  truft,  which 
his  court  is  bound  to  carry  into  cxecntion;  according  to  the  in- 
ent  of  the  teilator. 

•And  therefore  a  greater  latitude  is  to  be  allowed  in  the  con-  j^  ^^^  . 
lru£Uon  to  make  it  agree  with  the  intent  of  the  teftator.  word;>  tom!Su 

them  agree  with 
the  Intent  of  the  partyj  a  court  of  e^«ity  i^  more  liberal  than  a  court  of  law« 

£•581  ] 

And  in  Coulfon  rerfus  Coulfm^  the  judges  held,  that  the  inter- 
liofing  the  limitation  to  truftees  prevents  the  merger  of  the 
'ftate  for  Hfe,  and  that  Coulfin  took  a  diftin£l  eftatc  for  life,  with  a 
emainder  in  tail  in  himfeif. 

'  The  great  difference  is,  that  "was  a  mere  legal  eftatc  \  the  pre- 
ent  cafe  is  a  truft  in  equity. 

It  has  been  relied  upon,  tTiat  limitations  of  trufts  and  legal 
ftates  arc  governed  by  the  f;ime  rules,  other  wife  there  would  be 
lifierent  rules  of  property  in  the  two  courts  ( i ) . 

I  agree,  that  there  ought  not  to  be  one  rule  of  property  in  law, 
nd  another  in  equity :  but,  Cure  a  court  of  equity  may  be  more 
beral  in  die  x:onftrjiSion  of  «words,  to  make  them  agree  with  the 
Hent  of  the  party* 

And  Lord  Notiinghanf^  i^afoning  is  to  be  applied  to  the  mea* 
ire  of  the  limitations,  that  they  cannot  be  carried  f urtlier  in  cafes 
f  a  truft,  than  at  law. 

Papillon  verfus  Bois^  Eq»  Cnf.  Ahr%  185,  eftablifhes  the  diftinc- 
on  of  a  legal  eftate,  and  a  truft  in  the  fame  cafe,  and  upon  the 
ime  wilL 

There,  both  the  judges  were  clear  of  opinion,  that  the  tef- 
itor's  intent  was  plain  to  give  ah  eilate  for  life  only,  from  the 
laufe  to  preferve  contingent  remainders,  and  that  tlie  court  was 
ound  to  foUow  that  intent,  notwithftanding  the  words  heirs  of 
he  My* 

The  opinion  Lord  Chancellor  King  gave,  was  a  fort  of  ex- 
'ajudicial  opinion  \  but,  taking  time  to  form  his  decree,  he  faid, 
e  had  locked  into  the  cafe  of  Lijle  verfus  Grey^  and  feemed 
>  be  lefs  clear  as  to  the  legal  eftate  than  before ;  but  as  the  fup- 
lemental  bill  had  brought  a  new  right,  be  took  care  to  ex- 
refs,"  that  the  diredion  to  reverfe  that  part  of  the  decree,  as  to  > 
eedsj  Cs'r.  was  exprefsly  founded  upon  that  fupplemcntal 
iU. 

Leonard  verfvLB  Com^  SuJJex^  1  Fern,  526«  If  this  had  been  a 
gal  eftate,  the  fons  would  have  been  tenants 'in  tail;  but  in 
juity,  upon  a  trail  eftatc,  the  claufe  for  injterpofmg  trufcces, 
h,  governed  the  whole  cafe. 

(i)  jlnusiA^ 

Ssf 
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AG8HAW  T.         Sir  John  Hobart  vcrfus  Lord  Stamford  ( i),  on  the  conftniaion 


Ontheconftrlic-  of  Serjeant  il/nfj^w^r^s  will :  This  court,  and  the  Houfc  of  Lords, 
tionof  Sffrjcanr    conftrucd  the  words  he'trs  of  the  body  in  the  fcnfc  of  the  firft  and 

were  held  to  be 

in  the  fenfe  of  the  firfl  and  every  other  fon. 

Airin^^wn*"^*  ^^/^/f  verfus  jljbton  (2),  at  die  Rolh^  November  14,  1734.  A 
the  word^/is  ^^'^^  fcttlcment  was  decreed,  the  words  there  were  ijfue  of  the  bodjf 
asftrongasthe  not  heirs  y  but  it  has  been  eftabliflied,  that  in  a  will,  the  word 
irord  hdrs.         jjp^^  [^  ^g  (Irong  as  the  word  hetrs  (3 ). 

In  Withers  \e,x{\x%  Algood^  J^h^  '735  (4)«     -^^  eftate  for  life 

only  was  decreed. 

An  obje^ion  was  taken,  That  there  the  words  heirs  of  the  body 

of  A,  were  joined  with  other  perfons,  who  clearly  muft  take  by 

purchafe. 

/  anfwcr^  It  amounts  only  to  tMs,  that  a  plain  intent  of  the 

teftator  will  change  thefe  words  from  being  words  of  limitation^ 

to  words  of  purchafe  5  and  Lord  Tt^lbot  faid,  the  rule  of  law  v'as 

not  fo  itri£b,  as   to  controul  the  teftator's  intent,  where  it  i$ 

plain. 
The  diftxnaion        Lord  Glenorchy  verfus  Bofville^  Caf,  in  Eq.  in  Lord  Talbot s  iimti 
of  ttufts  w     ^^  YiTi^   eitabliflied  the   diftinftion   of  trufU  executed  and  ext- 

euted  and  execu"     '■* 
/&ry,  eftabliflied     Ctttcry. 

in  LordGUnor^        It  was  objcftcd  for  the  plaintiff,  that  in  cafes  of  articles  bcfcre 
c  jf  and  Bo^wiU.  YT\'3ixx\jL'^c y  the  court  will  make  fuch  conftruftion,  as  may  anfwcr 
tlic  intent  of  the  party  ;  but  in  wills,  where  all  parties  arc  volun- 
teers, the  court  cannot  take  fuch  liberty. 
NotwUhftanding       It  is  true,  fuch  di(lin£iion  has  been  taken,  notwithftandiog  it 
wiloLo*ec«     ^^^  '^^"  objecleJ,  that  the  intent  of  the  parties  ought  to  be 
under  awUi,  it    obfervcd  in  both  ;  but  I  deny  that,  becaufe  all  parties  are  volun- 
is  not  ncce/rary,  tccrs  under  a  will,  the  words  muft  be  taken  as  they  arc,  and  can* 
fc^MkeTaTthey  "®^  ^^  varied    from :    nay,    in    many    cafes  they  muft  be  ra- 
are,  but,  in  many  ried ;    as  whcrc  the  court  is  obliged  to  direft  a  conveyance; 
cafes  may  be      for,    if  tlicy    wcrc    to    ufe,    in    fuch   conveyance,    the    fam? 
words  as  are  in  the  will,  they  would,  in  a  deed,  have  a  dit- 
fcrent  conitruction  from  a  will,  and  thereby  fruftratc  tlie  tef- 
tator's  intent. 
JJue'xn  a  deed  !<:       fhc  word  iJfue  in  a  will  may  be  a  word  of  limitation,  but  in  a 
puichafcr^*^  °^  ^^^^^  ^^  always  a  word  of  purchafe  (5). 

An  GhjeJ}\on  has  been  raifed,  that  thefe  cafes  arifing  upon 
wills,  are  very  different  from  marriage-articleit,  where  the 
I  S°3  J  parties  arc  con hdered  as  purchafers,  and  the  iffue  male  particu- 
larly re^^ardcd,  and  take  as  purchafers  ;  but  that  no  cafe  has  been 
cited  of  a  will,  where  all  parties  claim  voluntarily;  and  the 
fame  words  of  limitation  in  a  will,  ought  to  receive  the  fame 

(i)   \Bro.Par.Ca,z%'^.  S.  C.  Rfgiftcr's  book.    Z  Vef.   648.   S.  C    «. 

(2)  S,  C.  cited  I  Vef.  149.  Burr.  1107.  S.  C. 

(3)  Kinft  V.  McUiTigy  1  rait.  21/^.  225.  (5)   Co.  Litt.  20*.     Nevillr.  NeviU, 
Clenorchy  v.  Bofvdle,  Ca.  ump.  Talh,  lO.  1  R9II.  Ah.   837.     R.  pi.   I.     MeJtt^^ 

(4)  i>.  C,  cilcd  I  Fef  150,  from  the  v.  Fletcher ,  Cwd.  Ref.  457. 

comUttdkNi 


in  the  Time  of  Lord  Chancellor  Hardwicke.  58^ 

conftruSion  In  equity  as  at  law,  even  where  they  arc  to  be  car-    Bacshawt. 
ried  into  execution  by  a  future  truft,  fo  as  to  create  an  equitable      ^'*»c'** 
cftatc, 

lanjnver^  The  firft  part  of  the  diftinaion  is  right,  but  not  ap- 
plicable to  the  prcfent  cafe. 

And  I  tliink,  in  the  cafe  of  ^aile  verfus  CJemany  2  Vern. 
670  (i),  the  precedents  were  not  fully  laid  before  Lord  Chan- 
cellor Cowper^  a  great  many  of  which  have  been  cited  in  tliis 
prefcut  judgment. 

Next,  as  to  trufts  executed  znd  executory. 

All  tnifts  are  in  the  notion  of  law  executory,  and  are  to  be 
executed  in  this  court  (2). 

At  law,  before  the  ftatute  of  ufcs,  every  ufe  was  a  truft,  then  The  Statute  of 
the  ftatute  executed  the  legal  eftate,  and  joine<l  it  to  the  ufe,  ^"  the^lt^!!' 
and  therefore  a  truft  executed  is  now  a  legal  eilatc  ;  and  to  bring  eftate,  and  joined 
it  to  a  truft  in  equity,  the  legal  eftate  muft  want  to  be  executed  '^rk^aTlftite** 
by  a  conveyance.  thcretore  muO: 

^  want  to  be  exe- 
cuted by  a  conveyance  to.  make  It  a  trail  la  equltj. 
/' 

The  cafe  where  this  was  moft  argued,  was  the  cafe  of  Lord 
Glettorchj  verfus  Bofviile. 

But  mere  is  another  queftion,  How  far  in  trufts  executory 
the  teftatof*8  intent  is  to  prevail  over  the  ftrifk  rule  of  law  ? 
And  I  thfnk  the  decree  in  that  cafe  fo  right,  it  did  not  want  the 
ailiftance  of  fuch  diftindiohs. 

Tcftators  are  generally  prcfumed  to  know,  that  fome  further 
conveyance  of  the  eftates  devifed  to  truftees  muft  be  made» 
for  they  cannot  prefurae,  the  eftates  will  always  remain  in  their 
truftees,  but  muft  be  by  them  conveyed  to  other  pcrfons,  ac- 
cording to  the  tenor  of  the  will. 

There  is  one  thing  more  that  is  decifive  in  this  cafe ;  notlitng 
which  has  happened  fince  AJlot^%  death  can  vary  the  cafe,  but 
it  muft  be  the  fame  as  if  Benjamin  Bagjhaiu^  the  firft  de-  . 
▼ifee,  came  for  a  decree  \  and  if  he  had  been  the  plaintiff  now, 
the  court  muft  have  decreed  the  furplus  to  be  laid  out  in  land, 
one  moiety  to  the  ufe  of  Benjamin  Bagjbaiv^  with  remainder 
over ;  and  the  queftion  would  have  been.  Whether  the  court 
woutd,  or  would  not,  have  inferted  truftees  to  preferve  con- 
tingent remainders  in  fuch  conveyance :  if  they  had  been  in- 
ferted, the  neirt  limitation  muft  have  been  to  the  firft  and  every  [  xfix  1 
other  fon,  in  ftri£l  fcttlement;  for  if  they  had  been  ioiferted, 
there  nmft  have  been  fome  remainders  for  them  to  preferve ; 
and  if  the  remainders  had  been  to  the  heirs  of  the  body  of  Ben* 
jamin  Ba^aw^  it  would  not  have  been  a  remainder  to  have 
(^en  preferved. 

And  therefore  the  court  muft  have  departed  from  the  words  ^.       ,        . 
of  the  will;  and  if  it  muft  depart  from  the  word;j  of  the  will,  arcobUgcdto" 

H  depart  rrom  the 

irordt  of  a  wiU,  it  ihould  rather  be  to  fupport,  than  to  fruftrate  the  intention  of  the  tcft4tor. 

(z)   t  P.  ^.  142.  S.  C.  on  Ttm^s executed SLtidexeeutorjy  \  Feame, 

(a)  So  Hopkins  v.  Hoplins^  ante  I  vol,      205  to  218.  edit.  4th. 


594*    Bttt  fee  Mr«  Fearae*5  obfervationa 


fiiel 


584  CASES  Argued  and  Detennlneil 

B/intHAw  ▼.  fuch  departure  muft  be  rather  to  fupport,  than  fruftratc  thcplrai 
SfzMC£K.  intent  of  the  teftator,  and  to  ha?e  limited  the  remainder  to  the 
heirs  of  the  body  of  Benjamin  Bagfiaiv^  would  plainly  have  coa« 
tradicbcd  the  teftator's  intent. 

An  ohjeBi^n  was  ftarted,  That  if  the  court  departs  firom  die 
words  of  the  will,  it  ought  to  adhere  to  the  legal  operation  of 
the  words. 

1  anfwer^  that  cannot  be  in  the  prefent  cafe,  widioot  gifing 
to  Benjamin  Bagjbam  a  different  legal  eftate  from  the  eftate  giren 
him  by  the  words  of  the  wiff. 

By  the  will,  it  is  a  life  eftate^  not  united  with  the  remainders; 
but,  by  leaving  out  the  claufe  of  the  truftees,  it  would  have 
been  an  immediate  eftate-tail« 

By  the  will,  it  is  an  eftate  liabfe  to  forfititure. 

By  the  conveyance  an  eftate  tail  not  liable. 

For  thefe  reafons  I  am  of  opinion,  Benjamim  Bagjbaw  took 
only  an  eftate  for  fife,  and  that  fo  much  of  the  decree  at  the 
RollSf  as  decrees  Benjamin  Bagjbaw  to  have  ^  eftate-lBui  under 
the  will,  muft  be  revetfed  (1  J. 

(i)  Rig.  Lit.   A.   1743.  fol.    152.  /><intr,  "  It  feems  difficult,  after  the  hH 

Garth  v.  Baldwin^  2  Fef,  646,     IFright  '*  cited  cafes,  to  fpeak  of  the  atithority 

V.     Pear/on^      Amk.     558.      I     Ftame^  *'*  of  Bagjbaw  v.  ^fencer  otlurwife  than 

]87«  S.   C.     Aufi§H  v.    Tayiir,    Amb,  '^  as  an  mnomalous  calc,  applicable  (if  at 

376.    Jones    v.    Morgan,    I   Bra.    Cba*  ^  M)  only  to  in /ac  ^fimiU  itt /ftcie  et 

Rep.  206.    To   ufe  the  wordi  of  Mr*  **  Ormims.**     1  Feame,  205'.  4CI1  iSi. 


Cafe  332.  Wrotiejley  verfus  TTrotteJIey^  June  I,  1743. 

S.  C.  3  P.  w. 

S35. 

The  words  under     it   Qucftion  arofc  ou  thc   marriage-fettlement  of  Sir  Jdm 

ul^n^fucb  Xl.  Wroitepy^  who  created  a  term  for  years,  in  truft,  •«  to 
tbild  ax  married  ^^  X2\k  and  pay,  if  ouc  chUd,  only  6000 /•  if  two,  6000/.  10 
nv'ubout  thcfa^  bc  cqusilly  divided ;  if  three,  or  mere»  8000  /•  to  be  equally  di- 
Awi  fJ^v  the  "  videdj.  and  to  be  paid  at  their  refpeftivc  ages  of  twenty-one. 


/aid  intended por.  ''  or  marriage ;  and  it  was  provided^  that  if  any  of  the  iaid 
/»»,  extended^  it  younj  ;cr  children  ftu>uld  marry  in  the  father*s  life-time,  witb- 
tercfte^ch  child  **  out  hjis.confent,  and,  after  his  death,  without  thc  content  of 


might  cxpeA  ««  the  nk  tther^  fuch  child  (hould  forfeit  his  or  her  (aid  intended 
u^Jn^whc^  "  portian,  to  be  diftributed  among  the  reft,  at  the  age  of  2i»or 
ther  ccrtjun  or  '*  marrij  igc,  with  fiich  copfent  \  with  a  farther  provifo,  that  if  any 
contingent  (I ).  <«  fuch  «child  fliould  marry  without  fuch  amfenty  or  die  before 
£  585  J    «  twentj;-one,  or  marriage  with  canfent^  the  portion  to  bc  difi- 

**  ded  a  mong  the  furvivors,  of  the  age  of  twenty-one,  or  mar- 

**  riage  1  vith  confent*^ 

Franci  /,  one  of  the  daughters^   married  with  Mr,  BenJI/i, 

without  f  the  confent  of  the  mother  \  and  on  hearing  of  the  aufc 

before  Li  )rd  Ta/tot^  on  the  6th  of  Attgu/l  1734,  it  was  hcM, 

( 1 )  So  Chauncey  v.  G%  ayd<m^  poft.  616.     and  the  note  at  thc  end  of  chat  cafe. 
Sec  alfo  H^n-ey  v.  Jfiw^  ante  i  vol.  3^1. 

'  tfaflt 


i 


in  tht  Time  of  Lord  Chancellor  HiOifi^Mcics.  585 

that  fhc  had  forfeited  her  portion,  by  fuch  marriage,  and  was  Wi.oTTttLir 
decreed  to  the  other  children.  w.*.J!^.r,  .^ 

One  of  the  daughters  is  iince  dead,  before  twenty-one,  or 
marriage ;  and  the  petitioner,  Mr.  Bendijbi  who  married  Frances^ 
applies  now,  in  the  right  of  his  wife^  who  is  twenty-one,  for  her 
diftributive  (hare  of  her  fiber's  contingent  portion. 

The  queftion  is,  Whether  Frances^^  as  (he  has  forfeited  her 
original  portion,  is  intitled  to  a  (bare  of  this  contingent  portion, 
on  the  death  of  her  fifter,  before  twenty-one,  or  marriage. 

Mr.  fVilbraham^  for  the  petitioner,  who  was  not  twenty* one 
when  (he  married,  but  arrived  at  that  age  before  her  fifter  died, 
cited  the  cafe  of  King  verfus  Withers  (i  ],  as  a  cafe  in  point. 

Mr.  Attorney  General,  counfel  for  the  other  fitters,  infifted, 
that  the  whole  term,  and  the  whole  8000  /•  was  under  confidera* 
lion  when  the  caufe  came  before  Lord  Taibot^  and  that  he  ex- 
prefsly  declared  Frances  is  not  intitled  to  any  (hare  of  the  8000  /« 
which  muft  mean,  that  flie  had  no  ihtereft  at  all,  and  could  not 
poflibly  intend  that  (he  had  a  contingent  intereft. 

If  die  intention  of  the  parties  to  the  fettlement,  was  plain  to 
give  the  portion  over  on  marrying  without  confenty  the  court  will 
not  ftrain  to  conftrue  it  no  forfeiture. 

The  whole  tenor  of  the  fettlement  is,  that  none  of  them 
flionld  be  intitled  unlefs  they  had  performed  the  conditions. 

Mr,  Solicitor  General,  in  reply  for  the  petitioner  faid,  that 
the  claufe  of  forfeiture  does  not  at  all  aftecl  the  contingency 
which  has  happened. 

The  faid  intended  portion  is  the  only  thing  which  is  to  be 
forfeited,  and  can  mean  only  what  (he  is  intitled  to  at  the  com- 
mencement of  the  term,  nor  are  there  any  words  whatfoever, 
that  give  over  any  (hare  that  might  accrue  afterwards,  by  the 
death  of  one  of  the  daughters  before  twenty-one,  or  marriage. 

Tliat  Frances  is  intitled  to  this  diftributive  (hare,  becaufe  one     [  ^^^  J 
of  the  contingencies  has  happened  fince  her  attaining  the  age 
of  twenty-one,  and  (he  may  yet  marry  a  fecond  hulband  with 
confent. 

Lord  Chancellor, 

As  this  is  the  cafe  of  a  forfeiture  of  a  maniage  portion, 
the  court  will  make  as  favourable  a  conftru£iion  as  polBble. 

For,  as  Mr.  Solicitor  General  faid,  if  this  had  been  cofus 
omijfusj  the  court  would  let  it  lie  where  it  is  fallen,  and  not  take 
it  from  Frances  -,  at  the  fame  time  I  muft  make  fuch  a  con- 
ftru£tion,  as  will  fuit  the  intention  of  the  parties. 

It  has  been  objefted  by  the  defendant's  counfel,  that  the  pe- 
titioner is  precluded,  from  what  is  demanded  by  the  petition, 
by  Lord  Talbot\  decree. 

But  this  will  not  hold,  becaufe  the  terms  of  the  decree  are, 
That  Frances  Bendifti  having  married  Higham  Bendi(h,  after  the 
death  of  Sir  John  Wrottefley,  without  the  confcnt  of  Lady  Wrot-- 
teiley  her  mother^  is  not  intitUd  to  any  Jhare  of  the  8000  /• 


(i)  Qa.  temp.  Tali.  117.  3  ij.   7^.414.8.0. 
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$86  CASES  Argaed  and  Determmcd 

w«oTT«itET      The  declaration  of  the  court  being  in  the  prefent  tcnfe  (i), 
WftOTTxsLBT  Cannot  be  extended  fo  far  as  to  exclude  any  thing  (he  might  be 
intitled  to  by  a  fubfequent  contingency,  if  withm  the  temu  of 
the  truft/ 

The  rather  becaufe  the  reft  of  the  daughters  were  not  intitkd 
at  the  time  of  the  decree,  being  all  under  age,  and  therefore  all 
were  at  liberty  to  apply  to  the  court  for  further  dire£lioiis»  and 
th^  application  left  open  to  Mrs.  Bepidj/b,  as  well  as  the  reft. 

But,  however,  the  counfel  are  riglit  as  far  they  ha^e  argued 
from  the  reafon  of  the  decree,  which  brings  me  to  the  con- 
ftrudion  upon  the  truft  itfelf :  Now,  as  to  thiSy  it  depends  upon 
the  frame  and  tenor  of  the  whole  truft* 

There  is  one  thing  pretty  extraordinary  in  the  petitioner's  de- 
mand, which  is  his  claiming  a  grofs  fum  of  2000  /.  the  whole 
of  her  original  portion,  for  8000/.  was  all  the  provilion  under 
the  fettlement,  if  more  than  three  children. 

What  is  the  cScOt  of  this  ?  Why,  that  notwithftanding  (he 
has  forfeited  her  original  portion,  yet  diey  will  take  back  as  much 
as  the  original  portion  they  have  forfeited,  which  would  be  a 
great  abfurdity,  and  therefore  muft  be  laid  out  of  the  cafe,  for 
I  5^1  1  they  cannot  claim  a  fourth  part  of  the  original  portion  as  it  is 
given  over :  Therefore  the  queftion  is  reduced  fingly  to  a  fourdi 
part  of  the  deceafcd  daughter's  fifth,  and  this  mutt  depend  upon 
the  claufe  of  forfeiture. 

Firft,  What  is  the  meaning  of  his  or  ber  faid  intended  por- 
tion. 

Now  I  do  not  tliink  that  the  word  /aid  can  be  narrowed  fo 
far,  as  to  relate  only  to  the  original  portion ;  for  the  word  por« 
tion  or  portions  in  tliis  claufe  or  declaration  of  truft  does  not 
r  mean   the  original   portion  only,  but  the  whole  intereft  which 

each  child  might  exped  under  this  fettlement,  whether  certain  oc 
contingent. 

If  it  reftcd  Hngly  upon  the  claufe  of  forfeiture,  I  (hould  be  of 
opinion  the  petitioner  is  not  intitled,  but  if  you  go  on  to  the 
next  claufe  it  is  ftill  plainer. 

Here  it  is  not  in  terrorem  only,  but  a  legal  determination  of 
the  term,  and  the  court  cannot  fet  it  up  again. 

Suppofe  the  other  three  fifters  had  married  under  age  and 
without  confent,  would  not  the  term  have  determined ;  can  it 
be  infided  then  that  the  two  fifters  marrying  with  confent  ihall 
keep  the  term  on  foot  for  the  petitioner's  benefit,  when  the  whole 
term  would  have  ceafed,  if  diey  had  all  married  without  coo- 
fcnt. 

As  to  the  part  of  Lord  Talbot^  decree,  that  gives  Mrs.  &»- 
dyh  the  fum  which  the  father  has  left  by  his  will  to  make  up  any 
deficiency  in  his  childrens  fortunes,  I  think  it  a  very  proper  dw 
re£^ion,  and  (hould  have  been  of  the  feme  opinion,  becaufe  it 
would  be  very  hard  to  extend  the  words  make  up  to  a  forfeiture 
if  a  daughter  married  without  confent  ^  it  could  not  be  fo  con- 
ftrucd  uulefs  the  father  had  repeated  the  words  in  the  (ettlemeiit 

(i)ri/r/^/.597.  ^^. 

maiiyiif 


intlie  tivae  of  Lord  Chancellor  Hakdwicu. 
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lanrying  witiotil  confint\  upon  the  whole  circumftances  he  dif-  WidTTULEY 
lifled  the  petition.  ^      ^• 

Pullen  Terfus  Riadj^  et  e  con\   ^dnuarj  8^   1743.  Cafe  q  3  3. 

rHEqueftiontn  thiscaufe  arofe  upon  the  will  of  Co^r^n  in  iWiif.»i.s*c. 
the  year  1720. 
Ednvard  Colftm  «<  dcvifes  feferal  mefliiageSf  lands,  tic.  to  five  C.  by  hit  «vSli 
truftees  and  their  heirs,  in  truft  for  his  grand  niece  Sarah  Col-  R7„"i|^5"j  •  ^ 
/Ion  for  her  life,  with  limitations  to  her  fons  and  daughters  in  piid  tothemaf 
tail(t)9  and  the  laft  remainder  in  truft  iox  Mary  Edwards^  and  ^^  ormarnage^ 
her  fons  and  daughters  in  tail."  S^-.t™^"^ 

they  marry  with 
:  confent  of  tkeir  iicber  md  mothaTf  v  the  fcrvivorof  them  |  othefwife  to  flak  into  hit  pcribnal  cihte* 
le  lcfacietvefte4  at  their  ttcalniog  the  age  of  11,  aad  either  of  them  marrying  without  confent  afcer« 
«4t  if  of  no  confeqvence  $  /or  L«d  Ust'dwUke  held  that  the  mtfriage  with  confent  ot'  rather  and  mo* 
:r  muft  he  cooftmcd  lb  as  to  relate  to  the  dme  of  the  legaciei  vefting. 

He  gives  feveral  pecuniary  legacies  (inter alia)  "he  fays*  I      [  588  ]      _,_- 
give  to  my  coufin  Alary  Edwards  500/.  to  be  put  out  to  in-  '"IdX^yy  " 

tereft  for  her  feparate  ufe ;  and  after  her  deceafe  I  appoint  thc^^^^iL^  o^^^^^^'^ 
faid  principal  fum  of  500/.  to  be  paid  Co  her  daughter  Sophia  ^ 

at  her   day  of  marriage  or  twenty-K>ne,    which   fliall  firft     /^  ]^^^^^  ' 
happen,     ueniy  I  give  to  her  daughter  Mary  8000/.  and  I  ^^^      ^^g/*  ^l 
further  gire  to  her  filler  Sophia  5000/.    which   faid  feveral,  "f^y^-fj^^/ 
fums  (hall  be  paid  to  Aem  at  their  aga  (f  twenty^ope^  or  day  ^ y  J^^ 

of  marriage^   nohiA  Jball  firjt  happen^   provided  they   marry.y^/^*^*^^^'^^^^ 
with  the  confent  of  their  father  and  mother,  or  the  fuivivor^       w^^**-*^^'^^ 
of  them,  or  othcrwife  their  legacies  to  fink  into  my  perfonaf>^'^^^  xx/  - 

eftate.  '^       J  j/^^-^^'^ 

*•  Item^  it  is  my  will,  and  I  do  hereby  declare,  that  if  the  ""^  ^$^ 

faid   Sophia  and  Mary^  daughters   of  my   faid  niece  Mary //a^t^"^  ^         . 
Edwardif  or  either  of  them,  fhall  hereafter  marry  with  any  .   /Z^^'^^' 

perfon  or  perfons  whatfoever  ^without  the  confent  of  their  father^       /^^  — j 

and  mother  and  the  trujiees  named  in  the  faid  nvilly  or  the  grciiter        ^/^,fr<'<^^^  ^^ 
number  of  them  livings  ftgnified  under  their  hands ;  then  it  is  my        '      ?/   ^'  ^    ^^ 
will,  that  fuch  of  the  daughters    io  marrying  (hall  have  or ,   •  ^y^^^^^tt  4 
receive  no  more  benefit  or  advantage  by  my  faid  will,  or  any  C^  '  (S^^\p 
thing  therein  contained,  than  if  they  were  ai,tually  dead,  or  "^  y^/Z,  ^ 

not  named  in  my  faid  will,  either  by  particular  names  or  daugh- 
ters in  general."  Su^U4^/lmfUu  yt/(2 
Sarah  Coijlon  dies  without  ifliie  unmarried.     Mary  Edwards  /  ^(^jL^.J^i 

d  iffue  three  daughters,    Sarah^  Mary^   and   Sophia,     Sarah  ~ 

irried  in  the  life-ume  of  the  teilator  in  a  manner  difagreeabie 

(0  Remainder  as  to  one  moiety  to  tail,  remainder  over.     The  teflatof  di- 

mis  Colfiom  (one  of  his  cxecoiors)  for  refts  the  rcfidac  of  his  perfonal  elbto 

e, remainder  to  his  fons  and  daughters  to  be  Uid  out  in  the  purcnaic  sA  luj^ds  to 

tail,  renlainder  to  Marj  EJvjarJs  and  be  fettled  to  nearly  the  lame  ui*»?s.      Tne 

rfons  and  daughters  in  uil:  remain-  lands  were  charged  wita  debu  and  le- 

r  U  CO  the  oiucr  moiny,  to  Mar^  EJ-  gacics. 
fris  and  her  ions  and  danghiers  in 
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The  ipTCt  of  a 
sonveyance  by 
common  reco* 
▼cry  to  evtin- 
guidi  all  condi- 
tions, poweni 
and  incidents 
anncxrd  to  an 
cftite-bul,  arifec 
from  hcoccy  that 
the  Lw  cunfidersi 
il  in  the  nature 
of  a  real  a^ion, 
and  t})c  iccoveror 
i»  ia  by  ri^h:. 


CASES  Argued  and  Determiiitd 

being  vttj  ger.enl)  hating  no  d«vife  over  attending  upon  It, 
muft  be  confidered  only  in  terrorctn^  and  therefore  no  forfeiiure 
enfues,  and  may  be  laid  out  of  the  cafe  ( i). 

I  muft  confider  it  then  with  regard  to  the  real  eftate  (2). 

To  be  fure  the  ecclefiaftical  court  have  no  jurifdi&ion  here, 
nor  has  it  ever  been  applied  to  conditions  annexed  to  real 
eftates :  there  might  perhaps  be  fome  doubt  as  to  the  money, 
but  as  this  court  confiders  money  dire£ted  to  be  laid  out  in 
land,  as  land  (3)1  this  is  likewife  exempt  from  the  ecclefiaflical 
law. 

One  queftion  has  been  ftarted,  what  would  be  the  confequence 
of  this  forfeiture  witli  regard  to  the  real  eftate^  and  who  can 
daim  the  benefit  of  it. 

It  has  been  infifted  by  the  counfel  for  Mr.  Pullen^  that  here  is 
fortiethhiff  in  the  nature  of  a  crofs  remainder ;  now  if  it  refti 
only  in  the  intention  of  the  teftator,  that  is  by  no  means  fuf- 
ficient  \  for  if  a  man  devifea  to  daughters  as  tenants  in  com- 
mon, and  there  is  no  exprefs  devife  over  to  the  otheT»  upon  one 
of  them  dying,  or  not  performing  a  condition,  the  (hare  of  fuch 
daughter  would  defccnd  upon  the  heir  at  law  of  the  teftator. 

The  claufe  is  thus  worded,  that  a  daughter  fo  marryngJhaU 
have  or  receive  no  more  lenefit  or  advantage  by  my  faid  nviU,  oranj 
thing  therein  contained^  than  if  fit  was  aBtiolly  dead :  the  confe- 

auence  of  this  i;:,  that  it  will  go^  as  the  law  would  have  fiud,  to 
le  right  heirs  of  Mr.  Coljlon. 

After  Sophia  Edwards ^  now  Reads^  arrived  at  her  age  of  twenty- 
one,  flie  joined  with  Iier  father  in  fuffering  a  recovery,  and  de« 
daring  the  ufes  of  her  ihare. 

The  general  notion  of  common  recoveries  Is  that  it  bars  eftates- 
tail,  remainders  over,  and  extinguKhes  all  conditions  and 
powers,  and  all  incidents  annexed  to  an  ellate-tiil;  indeed,  as 
Mr.  Attorney  General  faid,  it  will  not  bar  a  mortgage,  beaufe 
tliat  is  to  be  confidered  as  a  charge  upon  the  eftate,  and  can- 
not be  defeated  \  but  the  force  ot  a  conveyance  by  common  re- 
covery to  cxtinguifh  all  thefe  powers  arifes  from  hence,  that  the 
law  confiders  it  in  the  nature  of  a  real  a£kion,  and  the  recoveror 
is  In  by  right.  Vide  the  cafe  of  Ptjge  verfus  Hcyward  in  Plpt 
170,  and  Sulk.  570,  which  is  in  point  (4):  therefore  all  that 
was  in  pofTcirion  at  the  time,  is  out  of  the  queilion,  and  the 
condition  as  to  th:it  is  barred :  and  as  to  the  money  not  yet  bid 
out  in  land,  tiie  articles  of  the  9A&  of  Jviyi  I737»  hare  iikcwife 
barred  any  right  tliat  might  have  accrued  from  the  forfeiture  to 
the  other  two  fillers  upon  Mrs.  Rtjdy^s  marrying  wiiho\it  con- 
fcnt. 


(l)  HfUafii  V.  Erm'tney  I  Cha,  Ci.  22. 
Simpblllv.  Uaylty,  Pre.  Cha,  5G2.  Jer- 
I'oix  V.  Duke,  I  ftrn,  20.  D^i'lcy  v. 
DtjUu  verie,  ante  261.  Reynijh  v .  Martin 9 
p'fi,  3  vol.  330.  Elton  v.  Elton^  po/f, 
3  vol.  504. 

(a)  nJe  ILirvey  v.  jljlctif  OMte  1  vol. 


361.  3S1.  note  r. 

(3)  Trdaiuniy  v.  Ecoth.  ante  307.  Oli' 
ham  v.  Hugh: it  ante  453.  CaiV«/  v. 
GuUotyfoft.  3  vol.  Z54.G.note. 

(4;  /'/V/tr  Gulliver  v.  Shuekifki^y  ^£tt:r. 
1929.     Driver  v.  Edgar,  Ceup.  379. 

For, 


in  the  Time  of  Lord  Chancrilor  Hinovicicfi.  591 

For,  at  the  time  of  the  execution  of  the  articles,  it  could  not    Pwi*-**  ▼• 
but  be  known  that  Mr,  and  Mrs.  Ready  married  without  confent,         *^"^' 
becaufe  Mr.  and  Mrs*   Kdwardsj  Lord  and  Lady   MiddUton^ 
Mr.  and  Mrs.  PulUn  were  all  parties,  and  cannot  poflTibly  be 
fuppofedto  be  ignorant  of  this  fa£l,  which  happened  fome  years 
before. 

It  is  faid  they  might  know  the  fiift,  and  yettiot  know  the  ifptrtiesareen* 
confcqucncc  in  law :  but  if  parties  arc  entering  into  an  agree-  ^]^2w  Md 
ment,  and  the  very  will  out  of  which  the  forfeiture  arofe  is  lying  -.hewiii  out  of 
before  them  and  their  counfel,  while  the  drafts  are  pre-  which  the  for- 
paring,  the  parties  (hall  be  fuppofed  to  be  acquainted  with  con-  {JlS^beSre^*^ 
fequence  of  law  as  to  this  point,  and  (hall  not  be  relieved  under  them  ami  their 
a  pretence  of  being  furprifed  with  fuch  ftrong  circumftanccs  at-  ^"f"]}^^ 

tending  it.  preparing,  Che 

parties^ihall  be  fuppoTed  to  be  •cqvaioted  with  the  confequcnce  of  law  as  to  this  pomt. 

Befides,  here  is  a  departure  from  the  will,  for  the  articles  are 
plainly  different,  being  a  conveyance  to  PulUn  and  his  heirs^ 
inftead  of  an  eftate-tail  given  under  the  will. 

So  that  with  the  knowledge  of  the  vnll^  and  all  the  claufes  in  ity 
the  condition  annexed^  and  iht forfeiture^  the  parties  with  their  eyes 
open  execute  this  deed. 

It  has  been  infifted  chiefly  by  Mr.  Pullen^s  counfel,  that  they 
Executed  the  articles  under  a  miitake  ( I  )• 

There  is  nothing  more  mifchievous  than  for  this  court  to  dc-      [  59^  J 
cree  a  forfeiture  after  an  agreement,  in  which,  if  there  is  any 
miftake,  it  was  the  miftake  of  all  the  parties  to  the  articles,  and 
no  one  of  them  is  more  under  an  impoiition  than  the  other. 

This  court  is  fo  hr  from  aflifting  to  fet  up  the  forfeiture  again, 
that  they  would  rather  rejoice  at  the  agreement,  becaufe  it  n,ent'h»iSu«iy 
has  abfolutely  tied  up  the  hands  of  the  court  from  meddling  in  fettled  a\  dif. 
the  queftion  :  and  if  I  was  to  decree  the  forfeiture  now,  it  would  '*"*^^''^. 
be  making  all  agreements  vain  and  nugatory :  the   cafe   that  fevenirighct,^ 
comes  nearcft  to  the  prefent  is  Can  verfus  Can,  before  Lord  the  hands  of  the 

enter  into  a  qtt<:ftIon  which  might  ha?  e  been  ftarted,  had  there  been  no  fuch  agrccnent. 

I  muft  decree  therefore  Pulien*»  bil!  to  be  difmifled  with- 
out cods,  fo  far  as  it  feeks  any  relief  with  regard  to  tlie  for« 
feiture :  and  under  Mr.  Ready  s  crofs  bill,  I  (hall  dircft  the  arti- 
cles to  be  fpeciiically  performed,  and  to  be  carried  into  execution 

{3). 

(i)  Fide  \Taldfnyf,^Teyfiill^  ante  %.  (3)    Reg.   Uh.    B.     1742.    fol.   522. 

(2)  I  P.  IV.  727.  See  Stockton  v.  ^m-.     uaaer  the  title  of  Reasfy  v.  Colfium. 
^cfMj  ante  1  vol.  io« 
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Cafe  334«  Vailiant  verfus  D^domedi^  May  i6,  I743« 

TJiough  on  1  TV^  ^  Briflowy  one  of  the   fixty  clerks,  demurred  to  his  bs- 

demurrcr  to  a  xVJL  log  examined  in  a  caufe,  for  that  he  knew  nothing  but 

er^?ncd  as"a  ^^^^  Came  to  his  knowledge  as  clerk  in  court,  or  agent  for  Ac 

svitnefs,  it  has  defendant, 

Kern  over>rulcd> 

%Juhfotna  cmnot  be  taken  out  againU  blm  for  cofts,  yet  the  court  will  ^yc  them  <ipoa  fn  appljca6«i1ry 

•kodonu  S.C.  ante  524,  546. 

And  the  demurrer  having  been  over*ruled|  the  plaintiflF  vam 
moved  that  Mr.  Brifiow  might  pay  5  /•  coils,  or  in  default  of 
rayment  to  be  fufpcnded  from  being  a  fixty  clerk. 

There  was  a  crofs  notice  to  difcharge  zfubp<gn§  which  had  been 
taken  out  for  cofls  agaiuft  Briflow. 

Lord  Chancellor, 

This  is  a  new  c^fe,  a^d  there  are  two  queftions  arifing  cot 
pfit. 

Firft,  Whether  any  cods  c^n  .be  obtained  againft  a  witncfi 
(upon  fucli  a  demurrer  being  over-ruled)  by  way  oifuhpmna. 

Secondly,  Whctlier  it  is  in  the  power  and  difcretion  of  this 
court  to  give  cofts  by  any  order. 

As  to  the  Firft,  there  can  be  no  fuhpftfta  for  fuch  cofts;  and 
this  appears  by  Lord  Qurendonh  rules,  which  relate  only  to  de- 
murrers between  parties. 

But  I  am  of  opinion  that  the  party  is  intitled  to  have  coft? 

upon  application  to  the  court;  and  if  I  was  to  lay  it  down  as 

a  rule,  that  no  cofts  (hould  be  given  in  any  cafe  where  a  wit- 

C  S.93  ]     nefs  demurs,  it   would  be  of  very  bad  confequencc,  and  tend 

greatly  to  the  delay  of  the  procccdirgs  in  this  court,  in  regard 

to  publications;  and  in  fome  cafes  it  would  be  worth  the  parties 

while  to  put  iji  fuch  a  demurrer  for  fake  of  delay ;  and  I  think 

the  court  may  very  well  do  this  by  way  of  analogy  to  the  courtf 

of  common  Jav/. 

/Th«  fttisfiGion       Thougli  originally  the   party  was  left  to  his   fatisfa£Hon  by 

foiWfiy  For  tlie  aiTlicn,  yet  an  law  the  court  now  grants  r.n  attachment  againft  t?^ 

of!l"w!tnc'f!'wL  ^"^'ii^'^-'f^  for  not  appearing,  and  he  fliall  not  be  difchargcd  till  he 

1>>  a«aioi.  only,    hus  paid  the  cofts. 

bat  r.ow  the 

^?^J^^  ".*  ^'^^'  C-^t  an  aLtach.T-cntaja:n{i  I^im. 

As  to  the  merits,  I  tJiink  it  a  proper  cafe  to  give  cofts  in; 
for  it  appeared  to  nie  iipnn  arguing  the  demurrer,  that  Mr. 
Brt/Jciu  came  to  the  Lnowlcder  of  the  fajRs  before  he  was  con- 
cerned in  the  caufe,  and  therefore  ordered  liimtopay  5/.  coft% 
and  if  he  nci^lcc^cd  fo  doiii^j,  the  court  would  then  coulkier  the 
ptiicr  part  cl'  i\\t  notiee, 

^s  to  the  cafe  oi  HilJt  rfty  ^riA  Dn^ifchcr  in  1730,  cited  by 
Mr.  Seinihr-nrfh',  where  one  of  the  defendants  dcmuiredas  to  his 
bcinj::  examined  as  a  witnefs,  for  that  he  was  a  party  intcrefted^ 
»nd  th:.t  upon  the  demurrer's  l>cing  allowed,  he  was  ordered  hif 
Jpoft;; ;  it  id  fe  far  in  point,  that  the  court  went  out  of  the  comr 
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men  rule  of  Lord  Clat^endon^  order's,  where  demurrers  are  con-    VAitxAif  t  v. 
fined  to  parties  in  a  caufc.  Doi>oMKD*. 

Sir  Thomas  Ahnej  vcrfus  Miller^  j'une  lo,   1 743  (i),  Cafe  ^-ir. 

S.  C.  Amb.  29. 

MR.    Littleton  Burton^  clerk,  fometimc  in  the  year  173^1  s'c.2Vcf.4iJ. 
made  his  will,  and  thereby  gave  and  devifcd  all  his  col-  B,  af:er  making 
lege  leafes  which  he  then  held  oi  Magdalen  college  to  Mrs.  Elixa-  d|'rsTJ|I'/i['"" 
\i'th  Burton  his  mother,  to  be  fold  by  her  .immediately  after  his  )eafes  he^had  dc- 
ilcccafe,  and  ordered   and   directed  that  the  money  arifing   by  vifedbythewUi, 
fuch  fale  (hould  be  diilributed  (hare  and  Ihare  alike  to  his  faki  ^^t'j^^^P;'  ^^^^ 
mother  and  the  defendant  Edmund  Burton  his  brother,  Ann  Aff/-  pays  a  hrgc  fine, 
Ur  his  fifter,  wife  of  John  MdUr  of  Banbury^  exclufivc  of  her  ^*>''  J*^  ^/as  not 
hulband,  and  after  her  deccafc  to  Ann  Miller  her  daughter,  and  colle-eTe  1  tiU 
to  Aiary  Bmfield^  now  Fletcher y  another  ofhisfifters,  and  after  afcer*lh?  death 
feveral  fmallbequefts  and  legacies  appohitcd  his  moilier  fole  ex-  of  the  t cftator. 
ecutnx  and  refiduary  legatee.  dtcrt^dtbat  tbt 

teaft  affually 
nrnrvfed  after  the  Jevije  ofit^  was  a  revocatien  of  that  Jevjfe,  othernotft  as  ti  the  leafe  mtperfeQed  for  want 
ffthecolUgefial.  y^     y 

The  teftator,  divers  years  after  making  the  will,  furrcndcr-         /^. . 
sd  the  college  leafes  devifcd  by  it,  and  accepted  two  new  leafes     ^.^j^^yf^^^/ 
3f  the  faid  premifTes,  one  in  December   1736,  and  the  other  in  ^^  ^  ^   "^  o  p 
Aiigtift  174a,  and  paid  large  fums  of  money  by  way  of  fine,  buf*^'  ^^^^^'  ^^i 
the  laji  was  notfeaUd  with  the  college  feal  till  after  the  death  of  the 
tefiator  (2). 

On  the  27th  of  Feb,  1740,  the  teftator  died  without  having  [  ^04  ] 
revoked,  rcpublifhed,  or  in  any  wife  altered  his  will:  Elizabeth 
:hc  mother  died  after  making  the  will,  but  before  the  teftator,  fo 
iat  the  bequeft  of  the  refidue  of  the  teftator's  pcrfonal  cftate  be- 
:ame  lapfed,  and  undifpofed  of,  and  fubjed  to  the  ftatute  of 
liftributions. 

The  plaintifFlias  brou;:ht  his  bill  in  the  right  of  his  wife,  who 
s  one  of  the  teftutor's  five  fiilers,  and  infifts  upon  her  fliarc 
n  the  refidue  under  the  ftatute  of  diftributions,  which  dc- 
Dends  principally  upon  this  queftion,  whether  the  renewal  of 
:he  leafes  by  the  teftator  after  making  his  will  is  a  revocation  of 
the  will. 

Mr.  Attorney  General,  counfcl  for  the  plaintiff,  cited  the  cafe 
oi  Jklarwood  vcrfus  Turner ^  i  April  1732,  before  Lord  Chancellor 

J^'fig  (3)- 

He  infifted,  that  if  it  had  been  in  the  cafe  of  a  freehold,  there 
:ould  not  have  been  any  doubt,  and  therefore  it  is  incumbent 
3n  the  gentlemen  of  the  otlicr  lide,  to  Ihew  that  there  is  any  fub- 
(lantial  difference  between  a  revocation  of  a  will  of  kafehold  and 
df  freehold. 

(l)   Reg,  Lib.  A,  1741    fol.  641.  only  find  otti  renewed  lenfe.     The  dcvifc 

\z)  This  iail  circuxnilancc   does  not     as  to  ooe  leafe,  however,  was  decreed  to 

rWrly  appear  by   the  regifter's  book,     be  revoked  :  butyTrirjas  toihc  other. 

The  defeodanu  alleged,  that  they  could  (3}  3  P. /^.  1D3.  S.  C. 

N  n  4  Mr* 
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AiiMsv  T.  ^if.  c^f^f  of  ^e  fimne  fide  aigttcd,  thu  it  U  not  the  identical 
thing  the  term  devifcd,  but  z  difierent  inteteft  from  what  vu 
in  being  at  the  time  the  will  was  perfeded,  and  therefore  a^  to 
one  oJF  the  leafet ^  at  leaft,  a  clear  revocation  of  that  fpecific  tiling: 
lie  cited  Buntfr  verfus  Cooke^  i  Salt.  237.  and  Majin  Tcrfus  Dpj^ 
Free,  in  Chanc.  319. 

Mr  Hoel  of  the  fame  fide  infiftcd,  that  a  renewal  it  in  the 
nature  of  a  purchafe^  and  that  the  fine  having  been  paid  for 
both  leafes,  though  die  college  feal  wit  not  put  to  one,  it  11  a 
revocation  notwithftanding«  for  that  a  revocation  need  not  be 
quite  perfe£t,  but  where  an  inclination  to  revoke  appears  from 
circumftancesi  as  a  feofiment  without  livery*  a  bargain  and 
fale  without  inrolment,  it  will  be  conftr«cd  a  revocation  tbo' 
the  a£ls  arc  not  completed),  and  as  the  monejr^  the  material 
thing,  w.is  p:ii(l,  the  pnttinp  the  feal  of  the  college  is  rather  a 
matter  of  cercftiony  ;  he  cittd  tlie  oak  of  Alfyri  verfus  Ecrl  iox 
thispurpofe,  1  Fern*  209. 

Mr.  Solicitor  GencraU  counfel  for  the  defendants,  infifted 
that  the  executrix  was  certainly  intitled  to  the  new  leafes  under 
a  bequcft  of  the  refidue,  and  tliat  notwithftanding  (he  died  be- 
fore the  tedator^  yet  in  equity,  fo  far  as  (he  was  barely  a  truftee, 
the  right  of  the  cefiui  que  trufii  is  not  at  all  hurt,  but  is  equally 
the  fame  as  if  the  truftcc  was  living. 

The  tellator,  in  this  initaiice  of  renewal,  has  done  no  more 
than  what  he  had  done  feveral  times  before,  for  he  always  re- 
r  j;95    ]     newed  with  the  college  at  the  end  of  feven  years,  becaufc  if  be 
had  not,  a  feverc  fine  would  hare  been  put  upon  him. 

That  common  cafes  of  Icafchold  eftates  arc  extremely  ciif- 
fercnt  from  blfliops  and  college  leafes  ;  nor  have  they  cited  one 
cafe  to  ilicw  that  barely  renewing  a  college  leafe  has  been  bcld 
to  be  a  revocation,  but  only  where  it  has  been  a  common  kafe* 
hold  eitate-  Fide  Lord  Lincoln's  cafe  (2},  and  Swinkune^ 
part'],  fee.  2o.  fays,  ademption  ofiegaciciis  twofold,  exprcfi 
and  fecrec,  exprefs  when  the  tcllator  doth  by  words  take  away 
the  legacy  before  given  ;  fecret,  when  the  teftatoi*  doth  by  dcccU 
without  words  take  away  the  legacy,  as  when  he  doth  give  away 
the  thing  bequeathed,  or  doth  voluntarily  alienate  the  famebe* 
fore  his  death* 

Now  in  the  prefent  cafe  there  is  no  exprefs  ademption,  bo- 
caufe  the  teftatcr  has  never  faid,  the  defendants  ihouid  not  hare 
their  legacy ;  neither  is  there  an  implied  ademption,  for  here  is 
no  tranflation  (as  the  civilians  call  it;  or  beftowing  of  the  legacy 
bequeathed  upon  fome  otlier  perfon,  and  therefore  there  is  no 
implication  in  tliis  refpe£t« 

Then  from  whence  can  the  impHcatioii  arlfe  ?  why  it  muft 
necci&rily  arife  from  the  renewal  only :  and  it  muft  be  fubmitted 
whether  ihis  will  amount  to  an  Implied  revocation* 

Now  in  all  thefe  kind  of  eftates  the  tenants  by  cuflom  have 
;i  fort  of  lenant-right  of  renewal:  a  14  years  leafe  is  always. 

(0  Si^arro^rfH^rJca/lbpf^,  i\oU        (2)  i  £f.  J&.  41  x»    S.  C*    S6t^ 
Boy  f.  C.  i{4,  S.  C. 
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Kcpt  on  foot,  and  fomctimes^the  tenants  renew  within  fcvcn  years,     Abkit  v. 
md  fometimcs  after:  tliereforc  this  is  not  properly  anew  Icafe,      W»*-lb«. 
3ut  only  a  continuation  of  it,  for  it  is  never  fufFcred  to  run  out 
intirely. 

As  this  is  the  nature  of  thefe  iHterefts,  and  it  is  well  known 
there  is  a  great  deal  of  property  of  this  kind  in  the  kingdom,  and 
the  teftator  has  done  no  more  than  what  is  ufual.  there  is  no 
pretence  to  fajr  that  his  increafing  the  value  of  the  thing  given 
is  revoking  the  legacy,  but  it  is  more  natuial  to  fuppofe  it  was 
done  for  the  benefit  of  the  devifces, 

Swlnhournti  part  7.  i  edit.  I'jZ.fec.  7.  fays,  if  the  teftator  do 
bequeath  a  (hip,  and  afterwards  doth  by  piece-m?al  repair  and 
renew  the  fame,  fo  that  there  remain eth  notliiiig  pf  the  old 
fliip  but  o>ily  the  bottom  tree:  here  is  no  ademption  of  the  legacy. 

To  apply  this  to  the  prcfcnt  cafe,  will  any  bo(!y  fay  that  in 
this  court  there  is  no  part  of  the  old  bequeft  remaining;  fo  that 
all  which  is  fubitantially  done  is  only  an  increafc  of  the  thing 
devifed,  and  a  continuation  of  the  old  intereil  %  the  ftatute  of  4 
Gfo.  2.  confiders  college  leafes  in  tliis  light  with  regard  to  the  te- 
nant rij;;ht  of  renewal.  -       ^ 

Fk-  r^ted  Arne  vcrfus  &mttb^  a  Vcrn  681,  and  Brunfdak  vcr-  '•  59^  3 
fus  l^r-nUr^  before  Mr.  ^trwy,  where  the  queftion  was  upon  two 
navy  bills  dcyifed  by  the  teftator,  which  were  afterwards  paid 
off,  and  yet  held  to  be  no  ademption.  Fide  Ford  verfas  FLmingy 
AhfidgmefU  rf  Cafm  in  Eq.  302.  and  EUi9t  verfus  Davenport^  2 
Venu  472. 

'Fhc  general  doilrinc  to  be  gathered  from  tncfe  cafes  is  that 
unlefs  trie;  teftator's  intention  appears  to  revoke,  the  court  will 
not  prefume  an  ademption. 

In  Partridge  verfus  Partridge^  Caf.in  Eq.  irithct'nnf  of  Lord 
Talht^226.  A.  devifes  1000/.  Sy/th-fta  ftock  to  B.  at  the  m.ik- 
ing  of  his  will  he  had  1800/.  and  by  fale  reduced  it  to  2C0 /. 
which  he  after  increafcd  to  i6oc/.  and  died-,  between  the 
making  his  will  and  his  death,  the  atl  took  place,  wiiicli  cliang- 
ed  three-fourths  of  the  ftock  into  annuirivis,  and  Iicid  that  the 
legacy  was  not  taken  away  or  impaired  by  the  falc,  nor  by  the 

Swinhourne^  old  edit*  "ftb part  278,  ftcl.  6.  If  the  tcHator  do 
bequeath  ail  the  com  in  his  barn,  and,  after  the  .  nuking  of  his 
will,  the  teftator  furvivetli  until  all  the  corn  be  fptrnt,  and  other 
corn  be  put  in  the  place  thereof,  this  fpending  oi  the  corn  is  no 
ademption  of  the  legacy. 

Why  may  not  this  renewal  be  as  well  meant  fcr  the  bcr.cSt 
of  the  dcvifee,  and  a  continuation  of  the  intcrcft  for  his  advan- 
tage? 

Mr.  Browne,  coux\[^\  of  the  fame  Gdc,  compared  it  to  a  tef- 
tator's giving  a  bond  debt,  and  aff^rv/arcf.;  changes  it  into  a 
mortgage,  and  fo  alters  the  nature  of  the  fecuriry  •,  yet,  this  is 
only  new-modifying  it,  and  is  not  an  ademption  of  the  legacy. 

That  though,  in  point  of  law,  the  furrendcr  make.*;  it  a  new 
independent  and  original  leafe^  yet^  in  equity,  it  is  confidcred 

only 
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A»?rpT  V.      Qnljr  as  an  ingrafting  upon  the  old,  and  to  be  regarded  as  one 
confolidated  intcrcft. 
Lord  Chancellor, 
There  arc  two  queflions  in  this  caufc. 
F'trjly  Wliether  a  college  leafe,  aftually  renewed,  after  a  dc- 
vife  of  it  in  a  will,  is  a  revocation  of  that  devifc  ? 

Sccot:dly^  Whether  an  attempt  in  the  teftator  only  to  renew,  \% 
a  revocation  ? 
C  597  3        As  to  theory?,  I  am  of  opinion  for  the  plaintiff. 
And  as  to  the  fecond^  for  the  defendants. 
I  will  confider  it,  in  the  firft  place,  as  if  it  had  been  an  cx- 
prefs  legacy,  or  gift  of  the  term,  to  the  three  cf/It/y  qu€  trujls: 
Tor,  fupptie  he  had  faid,  I  give  and  bequeath  both  the  leafes  to 
my  mother,  tie.  equally,  fhare  and  (hare  alike  ;  and  afterwards 
tlie  teftator  renews  the  leafes  ; 

What  would  have  been  the  effc£b  in  point  of  law  ?  There  ii 
no  doubt  but,  in  this  cafe,  it  would  have  been  an  ademption, 
or  revocation ;  and  even  if  the  executrix  had  affented,  the  le- 
gatees could  never  have  recovered  the  term  upon  the  renewal  by 
an  ejeflmcnt,  for  the  thing  itfelf  is  annihilated  and  gone. 

It  is  not  in  this  cafe  a  devife  of  the  land,  but  a  devife  of  the 
leafe,  which  I  hold  ( i ),  l^c.  of  Magdalen  college,  tsTr. 
^^^''r'h^^nf  J^^  **  ^^  '^^  ^^^  b(Ay  I  devife  the  term,  and  that  term  is 
S^*prcSnt  furrendered  and  gone  :  Where  a  teftator  expreflcs  himfelf  in  the 
t)tijfc,irreiates  to  prefcnt  tcnfe  (a),  it  muft  relate  to  what  is  m  being  at  the  lime 
itt^  uJ^^of**  of  making  the  will,  and  can  mean  only  the  firft  leafe,  and  the 
lauLogd^  wUi/  term  to  come  in  it. 

The  defendant's  counfel  have  compared  it  to  a  gift  of  a  (hip, 
or  a  houfe  which  is  rc-built  after  the  making  of  the  will ;  but 
they  are  dllVerent,  for  this  reafon,  becaufe  a  (hip,  or  houfe,  is 
the  fame  corpus  :  And,  in  the  prefcnt  cafe,  it  is  an  abfolute  new 
term,  and  the  old  one  is  gone. 

But  then  fome  ftrcfs  has  been  laid  on  its  being  the  comoxm 
courfc  and  method  of  renewal  in  bifhops  and  college  leafes. 

This  court  does  regard  the  cuftom  of  renewal  in  fome  cafes, 
|>tcaufc  if  fuch  an  eftate  is  given  upon  truft,  and  the  cftatc  fo 
given  is  renewed  after  the  death  of  the  donor,  yet  the  court  con- 
iiders  it  as  governed  by  the  old  trufts  (3),  with  refpcd  topcr- 
fons  cl.iin^ing  under  the  teftator ;  and  the  executor  renewing 
would  have  been  bound  by  the  truft :  But  this  will  not  extend  fo 
far  as  to  bind  the  teftator  himfelf  in  his  life-time,  under  any  truft 
i;a  r-ftT?orvHio    that  hc  may  have  created. 

ki4ocvird4-ic-  The  fame  as  to  freeholds;  for  if  there  is  an  eftate  for  three 
foTrrmicrsTL'-  ^*^^^  ^"  ^^^^  teftator,  and  he  has  devifed  it,  yet  if  he  furrendcrs 
terwordi,  nod  tliefc  thrcc  lives,  and  takes  a  new  leafe,  tliis  is  admitted  on  all 
**k«*new  io;c  handg  to  be  a  revocation  (4). 

(1)  Fide  pod.  3  v#I.  176.  note  1.     Carte  V,  Carts,  pojf.  3  vol.  1761 

( z )   Vide  ante  5  86.  ©ote. 

\l)  Pt^'/'^n  v>  '^hon,  ante  1  vol.  480.  (4)  Alatwoed  v.  Turner^  3  F.  IF.  17a 

Thercfflie 
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Therefore,  I  am  of  opinion,  if  it  had  been  an  exprefs  bcqueft,      Abnet  t. 
it  would  have  been  a  revocation  in  law  ( i ),  Milli*. 

At  the  fame  time  I  agree,  if  a  man  had  devifed  a  leafe,  to-  A  devife  of  a 
gcthcr  with  a  right  of  renewal,  and   had  done  nothing  in  it  [ighVof?encw^^ 
liimfclf,  that  then  the  expiration  of  the  old  term  would  not  have  carries  both  the* 
barred  the  legatee,  bccaufc  the  devife  carried  the  right  of  renew-  ^^^^  ^^^  ^ 
alj  as  well  -as  the  leafe  itfelf.  "^  ^^ 

Confider  the  cafe  as  it  is  penned  under  the  will,  that  it  (hould 
I>e  didnbuted,  (hare  and  (hare  alike,  to  his  mother  and  defen- 
ilant,  isfc. 

It  is  faid,  that  the  executrix  would  have  had  the  legal  Intereft, 
if  (he  had  been  living. 

This  makes  no  difference,  becaufe,  one  way  or  the  other,  it 
would  ftill  have  been  a  bequeft  of  the  term  to  the  legatees. 

In  all  cafes  of  devifes  of  perfonal  eftate,  the  whole  vefts  in  the  The  perfonai  e- 
executor;  and  therefore  no  legacy  can  come  out  of  the  execu-  g^J^cuSf *  *"d^ 
tor  without  his  confent  (2)}  and,  according  to  the  definition  of  legacy  comes  out 
the  civil  law,  it  is  a  command  or  direction  to  the  executor  what  of  him  without 
he  (hall  do  with  fuch  and  fuch  parts  of  his  eftate.  hi.coafcnt. 

But,  whether  it  vefts  in  the  executor,  or  is  direftory,  if  the 
ihing  is  annihilated,  it  makes  no  difference. 

As  I  am  clear  of  opinion,  this  would  have  been  an  ademption  The  rule  Df  re- 
in law,  fo  muft  it  be  here  j  for  the  rule  as  to  revocations  is  the  vocation  of  wiik 

feme  m  equity  (3).  quicyasatUw. 

It  is  faid,  that  courts  of  law,  or  equity,  will  not  allow  of  re- 
Tocations,  unlefs  there  is  animtu  revocattdi  (4)* 

This  would  be  layit^g  down   the  rule  of  revocation  much  too   Though  1  feofT* 
narrow ;  and  contrary  to  the  known  cafe  of  a  feoffment  to  the  J!™"*'  ^^  ^  ^* 
fanie  ufes,  with  thofc  in  a  precedent  will,  and  yet  held  to  be  a  thofe  in  a  pre- 
^evocation  (5).      Id.  in  Lord  UncoMs  Cafe,  Eq.  Caf  >#r.  41 1.     cedent  will,  yet 

The  prefent  cafe  is  much  ftronger,  becaufc  here  is  an  utter  »^«*^^«=*"<^ 
annihilation  of  the  old  term,  and  a  purchafc  of  a  new  one. 

The  argument  of  the  act  of  parliament  turns  the  other  way,  < 
becaufe  the  leffees  had  no  remedy  before  to  compel  a  renewal, 
and  wanted  the  aid  of  the  Icgiflature. 

Another  argument  has  been  raifed  from  the  inconvenience  of     [  jnp  ] 
thefe  eftates  going  contrary  to  the  intention  of  the  leftator  ;  and 
It  certainly  would  be  an  inconvenience,  if,  upon  every  renewal,  I 
mull  make  a  new  will. 

But  perfons  who  are  acquainted  with  the  proper  method  of  „rt. 
conveying  thele  eltates  by  will,  give  m  this  manner,  all  my  eftate^  f^ys,  i  give  all 

■  my  eftate,  right 

and  intereft  I  fhili  hove  to  come  in  a  college  leafe  at  the  time  of  my  death,  though  reaewed  after  .the 
.^iil,  itpafles  notwithftandiog, 

(1)   Rudjlom  V,  Anderfton,  2  Frf.  418.  41I.     Sfjrw,  P.  C.  154.  S.  C.     4  Burr. 

Howv,  Mediraf'tt   I  Bro.  Cha.  Rep,  261.  1960.^^/.  3  Vol.  803.     Sed  vide  Dough 

CafPjtt  V,  Fenij^hougbt    2  Bro.  Cba.  Rfp,  722.   S.  C.  cited.       Cotter  v.    Layer ^  2 

291.    Aitornej  Cewral  v.  Do^ming^  Amh.  P.  W,  624.     Rider  v.  IVaper^  ibid.  332. 
^71.  (4)    l^ide  Cowp,  52.      4  Burr,  25  I  5 . 

'    (2)  Nortbryy,Nortbg;f,anteyj.  (5)  BrudineHv,BougbtOH^  ante  zjy 

^3)  Earl  af  Liuculn^l  ttSs^    1  £f.4^n 

right 
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Akhit  t.      ffgf^f  flfjj  ifiierejl^  IJhall  have  to  come  I  ft  this  leafe  at  tht  time  j^m 
death {\\  or  by  a  general  devifc  o£the  refidue  fi). 

A  devife  of  corn  in  a  barn,  is  not  a  fpecific  legacy  of  parti* 
cnlar  corn,  but  a  legacy  of  quantity,  and  muft  be  made  up  by 
the  executor  (3].  jU.  as  to  the  cafe  cited  of  the  devife  of  South' 
y^fl  flock  (4). 

Thefe  perfons  are  not  to  be  confidered  in  the  fame  light  widi 
the  executor,  for  they  do  not  claim  under  her ;  but  on  a  fup- 
poiition  that  die  thing  is  not  at  all  given,  they  claim  under  the 
Aatute  of  diftributions,  as  an  heir  at  law  claims  lA  real  eRate : 
And  if  I  was  of  opinion  there  is  no  revocation,  a  much  greater 
inconvenience  would  arife,  as  it  would  overturn,  and  (h^e  the 
cftabHflied  rules  of  law. 

As  to  the  point  of  re-pubrication»  it  was  very  faintly  bCftcd 
on  by  the  defendant's  comifeK 

For  the  fa£l  was  np  more  than  this,  the  teftator  was  lookiiig 
for  another  paper  after  renewing  his  leafes }  and  the  perfon  who 
was  afTiding  him,  having  taken  up  the  teftator's  will  by  miftake, 
he  faid,  that  is  my  wUli  iK>t  meaning  torepubliih,  but  only  to 
fhew  it  was  not  tlie  paper  he  wanted. 
A  wpublKation       To  make  it  a  republication,  there  muft  be  animus  rcpuhRcanJi 
'««  w"arrid  '"  *^  teftator  -,  but  even  if  there  had  been  a  repubKcation,  I  am 
the  cafe, bccauftf  of  Opinion,  it  would  not  have  altered  the  cafe ;  becaufe  the  very 
tlKTery  thinglt  tiling  itfclf  was  intircly  annihilated  and  gone  (5). 
iiiniK^tcdr^^      His  I^rdfhip  decreed  for  the  plaintiff,  as  to  the  leafe  renewed, 
and  perfe£led  by  the  college  feal. 

And  for  the  defendants  as  to  the  other  leafe* 

(0   ^/V<f/oy?.  3  vol.  176.  414.  note  i.     Stirlmg;  r,  Lviiiard,  fi^, 

(2)  Stirling  V,   Ljdiard^    foj.  3   vol.  3  vol.  lOO. 

199.  (5)  Std  vidt  Coppim  V.  Ferttybmiik^  % 

{0  J^ffrys  V.  Jtffrys,  foft,  3  vol.  121.  Bro^  Chm.  Ref.  291. 
(4)  Fide  Purfe  v.  Snapliny  anti  I  voU 


Cafe  336.      Taylor  vcrfus  ^oncs^  June  13,   I743>  flood  forljHdgrm^nt  stt  lit 
[  600  3  i2i?///. 

A  huftand  who  TP  ^  ^  ^^^^  ^^*  brought  by  fimple  contra£l  creditors  of  Ae 
hiAiji'ni,  ftock  X  defendant :  The  intent  of  the  bill  w^s,  that  the  plaintifi 
iftel^m-\*'-r  may  be  paid  their  debts  out  of  1713/.  ftock,  vefted  in  tnif- 
vcib  it  in  tt^uf-  tccs  for  the  benefit  of  the  defendant  for  life,  of  his  wife  for  life, 
tees,  for  the  be-  and  afterwards  for  the  benefit  of  his  children :  The  monev  ib 
f^i\f!!'lTwil^  inveiled  in  truitees,  was  a  legacy  left  to  the  huftiand  after 
wife  tur  life.'ana  marriage  (i). 

atterw^irds  for 

thtr  bn>rfir  of  hit  children.     Thtfctthwunt  ii  wid  hoth  at  to  crfdiron  htfirt  ^aftv  tht  wmAfig*  \  Mtdtk 

trujf  eftau  wat  dtcrted  to  befildf  Mffdafpittd  to  tbt  faytnent  oftbthp^ani'M  4tkt»^ 

(i)  The  fettlemenc  was  made  in  1734:  him  a  letter  of  licenee:    bat  it  in* 

nnd    in     1741     the    defendant     gave  agreed,    that  that  ihould   not  pttwaf^ 

warrants  of  attorney,   to  confefs  judg-  them  from  proceeding  againft  his cflefti» 

ments  a^aintl  him  ^   the  creditors  gave  tho'  it  fhould  protcA  his  perfoo. 


In  the  Time  of  Lord  Chancellor  Hahdwicke*  6om 

MaJ!er  of  tin  Rolls:  This  is  a  cafe  between  creditors  on  the     TAvtoi  v^ 
one  fide,  and  a  wife  and  children  on  the  other,  and  therefore  I       J;!?^**  <D 

dire£ted  the  caufe  to  (land  over,  not  from  :iny  particular  dif-  c^^£^^^jr>^^* 
£culty  in  the  cafe,  but  becaufe  a  wife  and  children  were  con«  ,:5^  ^  ^ 
ccrned.  ^^'^^^^ 

I  am  of  opinion  it  is  a  fraudulent  fettlement  with  regard  to  ^'  '     *^--^-**-'^''*^ 


creditors.  « ^^^ 

Ihtfajl  queftion  is,  Whether  this  fettlement,  made  in  truft  SmchafetUe- 
for  the  wife  and  children,  is  fraudulent  in  general,  as  it  ftands  n»cn'«o<>das*- 
fingle  and  independant  of  the  plaintiffs  the  creditors  ?  J^^  m^H^^, 

It  has  been  infifted  on  for  the  wife  and  children,  that  this  and  againft  a  to- 
fettlement  it  for  a  good  confideration  ;  nay,  looked  upon  very  ^'*°^*'3  wtvey. 
often  as  a  valuable  confideration,  fincc  they  are,  in  fome  refpefts,        c^^-^?*-^  ^rf 
efteemed  as  creditors  with  regard  to  the  fatlier.  ^ 

There  is  no  doubt,  in  this  refpeft,  but  it  is  a  valuable  confi-       ^^2foa^^' 
deration  as  againft  a  father  even  after  marriage,  and  even  againll;   /^  y<  ^ / 

a  voluntary  conveyance  ( i ).  ^     ^     '^^^^m 

But  I  look  upon  it  to  be  a  ftanding  rule  as  to  creditors  for  a  ^^^^^1^* 

valuable  confideration,  that  it  is  always  looked  upon  as  frau-  AP/"  j^  '  ^ 
dulenr,  and  within  13  EJiz.c.  j.  againlt  fraudulent  deeds,  ^xUc^'^y^^^^f^ 
nations,  tfr.  /^^//  >^//y^ 

The  next  queftion  is.  Whether  this  deed  is  within  the  pro-       /-f,.^^^  •  ^ 
vifo,  or  faving  of  the  ftatute  ? L 

Now  there  is  no  doubt,  though  this  is  upon  a  good  confi- 
deration  with  regard  to  the  perfon  making  it,  yet  othenx'ife  as  to 
creditors*  FUe  Twyn^s  cafe^  3  C<7.  8*^.  The  "chief  realbn 
there  was,  that  tlie  perfon  by  whom  the  conveyance  was  made, 
continued  in  pofleffion:  It  was  refolved  likewife,  in  Vptm  f  6ot  1 
verfus  BajJeU  cited  in  Tioynis  cafe^  that  no  purchafer  can  avoid 
a  prcced^it  conveyance  made  by  fraud  or  covin  ;  but  he  who 
is  a  purchafer  for  money,  or  other  valuable  confideration  \  for 
though  in  the  preamble  to  this  flatute  of  27  is7/z.  c,  4.  it  is 
(aid  for  money  or  other  good  confideration,  and  likewife  in  the 
body  of  the  a£l,  yet  thofe  words,  good  confideration,  are  to  he 
underdood  only  of  valuable  confiderntion ;  and  this  appears  by 
the  claufe  of  lands  firft  conveyed  with  condition  of  revocation^  * 

for  there  it  \%  faid  for  money  or  other  good  confideration  paid,  or 
given  ;  the  word  paid  is  to  be  referred  to  money,  and  given  is  to 
be  referred  to  good  confideration  -,  fo  the  fcnfe  is  for  money 
paid,  or  other  good  confiilcration  givfu,  which  words  exclude 
all  confiderations  of  nature,  or  bI(>od^  or  fucli  like,  and  are  to 
be  intended  only  of  valuable  confideration,  which  may  be  given; 
and  therefore  he  who  purchafcs  l.ind  for  valuable  confideration,  is 
a  purchafer  only  within  the  (latU'.e. 

Now,  in  the  prefent  cafr,  here  is  a  truft  left  to  the  hufband 
iu  the  firft  place,  under  this  deed;  and  hi:^  continuing  in  pof- 
ftfifion  is  fraudulent,  as  to  the  creditors,  the  plainiifFK, 

(1)  GooJivin  V.  Gficd<wSn,  I  Cha.  Rep.  ibui.  365,  Clavcring  v.  Cla^fring^  z 
175.  I  Eq.  Ab.  23.  S.  C.  V'tUhn  v.  /V«.  473  hohfon  v.  Staneer,  9  ^fo.U%0, 
BgMtmont^    1  rem.  ioo.     All^i  v.  /Irme,     A^  Jem.  irat/bn  v.  RoutltJgj,  Cow/>.  705. 

The 
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Tayloi  v.       The  next  confideration  is,  Whether  the  debts  contnQed  aficf 
JoMif.       ^g  fettlcment  made,  are  included  in  this  ftatatc  of  13  Eliz.  (i). 

The  preamble  is  for  the  avoiding  and  abolifliing  of  feigned, 
covenous,  is^c.  fraudulent  feoffments,  gifts,  bonds,  fuits,  (ffr. 
which  feoffments,  fe'r.  are  devifed  and  contrived  of  malice,  tfc. 
to  the  end  to  delay  or  defraud  creditors  and  others  of  their  jull 
and  lawful  debts,  bfc.     Be  it  ena3ed,  ts^c. 

The  word  ciders  feems  to  be  inferted  to  take  in  all  manner  of 
perfons,  as  well  creditors  after,  as  before  the  fettlcment,  whofe 
debts  fhould  be  defrauded. 

In  the  enading  claufe  ftill  ftronger,  becaufe  the  word  afd!« 
tors  are  not  mentioned,  but  general  words  perfon  or  perfonSf 
•*  That  all  and  every  feoffment,  (stc.  at  any  time  had  or  made, 
•*  or  hereafter  to  be  had  or  made,  to  or  for  any  intent  or  purpofe 
**  herein  before  declared,  fliall  be  from  henceforth  deemed,  l^c. 
*'  (as  againft  th^t  perfon  or  pirfons^  his  or  their  heirs,  executors, 
"  Wr.  whofe  debts,  6*r,  by  fuch  fraudulent  pradices  as  is  afbrc- 
•*  laid,  are,  (hall,  or  might  be,  in  any  wife,  or  in  any  way  dif- 
•*  turbcd  or  defrauded,  &r.)  to  be  clearly  and  utterly  void.*' 

The  words  of  the  ftatute,  therefore,  feem  to  be  fo  general,  in 
order  to  take  in  all  perfons  who  ihall  be  any  ways  hindred  or 
delayed,  i^c* 
[  602  ]  This  being  the  intention,  I  think  it  is  highly  reafonabk  if 
(hould  be  fo  conftrued,  and  no  rule  of  law  that  hinders  creditors 
after  marriage,  any  more  than  creditors  before,  from  bein^ 
paid. 

And  it  is  very  probable  that  the  creditors,  after  the  fettlemeuti 
truftcd  Edivard  Jcnes^  the  debtor,  upon  a  fuppofition  that  he  wa» 
the  owner  of  this  flock,  upon  feeing  him  in  pofTeffion. 

Three  cafes  have  been  cited  to  make  this  a  fraud :  Firfi^ 
Ofiourn  and  Bradjhaw  verfus  Churchman ^  Cro.  Jac.  1 27,  but  it 
does  not  come  up  to  the  prefent  cafe,  for  the  queflion  theie, 
M'as  not  whether  the  deed  was  fraudulent,  but  whether  the  in- 
tereft  in  the  lands  pafTed. 

Secondly^  Lavender  verfus  Blachflone^  which  comes  nearer  the 
prefent,  'uide  2  Levinz  146,  where  Hale  was  of  opinion,  thai 
every,  conveyance  fhould  be  efteemed  prima  facte  frai)jduknc 
againfl  a  purchafer;  but  circumflances  may  alter  the  cafe. 

Wkitbourne  verfus  Jumper^  before  Sir  jofeph  Jehyll^  is  ftiB 
nearer,  and  though  it  is  not  quite  the  prcftmt  cafe,  yetit.rc- 
fsmbles  it  very  much,  with  regard  to  the  agreement  between  the 
plainti/Ts  and  defendant,  Wz*  That  if  they  would  allow  him  twof 
years  to  pay  their  debts,  he  would  give  a  warrant  of  attorney  10^ 
conftfs  a  judgment. 

I'hc  j^reat  queflion  is,  if  this  deed  be  fraudulent  ?  For,  if  it 
is,  Whether  tlie  creditors  have  any  fpecific  lien  is  not  material  ^ 
for  as  foon  as  the  judgment  was  entered  it  would  have  been  ar 
fpeclfie  lien. 

Thefc  are  the  cafes  which  confirm  rac  in  my  opinion, 


(i)  See  RuJfeU^,  Uammnd,  Mitte  i  vol.   15.  and  the  cafes  cited  in 

FdT 


in  the  Time  of  Lord  Chancellor  Harowicke.  602 

Per  the  defendant  was  cited    the  cafe  of  LittUton  vcrfus    Tatloi  r. 
Jifarlow,  before  Lord  Hardwiche\  but  there  it  was  the  wife's       J*^*^*** 
fortune  that  was  fettledi  which  varies  the  cafe ;  for  here  it  was 
not  the  wife's  fortune  that  was  fettled^  but  what  the  huiband 
was  intitled  to  in  his  own  right. 

The  cafe  of  S^iUman  vtrfus  yi/bdowfif  December  8,  1742  (l)> 
which  was  cited,  though  a  fettlement  after  marriage  was  in  con- 
Cderation  of  the  wife's  portion,  and  therefore  different. 

It  is  not  material,  in  the  prefent  cafe,  what  the  circumftanccf 
of  the  father  were  at  the  time  of  making  this  deed,  any  further 
than  as  an  evidence,  to  (hew,  if  he  was  in  indigent  circumftanceSi 
that  it  was  made  with  an  intent  to  commit  a  fraud. 

But  the  material  confideration  is.  Whether  it  is  within  the  [  (J03  1 
provifo  of  13  E/lz.  for  if  it  is  not,  the  court  will  not  require  a 
ftri£l  proof  of  its  being  fraudulent;  and  as  it  is  likewife  accom* 
panied  with  a  trud,  the  court  will  look  upon  it  td  be  fo,  and  there 
is  no  occafion  to  prove  it  5  for  it  lies  on  the  part  of  the  defend- 
ant to  prove  what  his  circumftances  were  at  the  time  of  making 
the  deed,  as  he  may  be  fuppofed  to  know  it  much  better  than 
the  plaintiffs. 

It  is  upon  thefc  reafons  I  muft  decree  for  the  plaintiffs,  the 
creditors  againft  the  wife  and  children ;  for  though  I  have  always 
a  great  compafTion  for  wife  and  children  ;  yet,  on  the  ether  fide^ 
it  is  poflible,  if  credicors  (hould  not  have  their  debts,  their  wives 
'and  children  may  be  reduced  to  want. 

He  decreed  the  deed  of  fettlement  to  be  void,  as  againfl  the 
plaintiffs,  and  the  traft-eftate  to  be  fold,  and  applied  to  the  pay* 
ment  of  the  creditors  (2). 

(i)  jfntf  477.  S.  C.poJI.  608.  S.  C.  to  one  Warden^  in  truft  for  hcrfcif :  that 
(a)  Reg.  LiL  B,  1742.  fol..483.  In  flie,  wilhing  to  have  the  afljgn ment  re 
DundasM.  DutcnSt  fV*.  jun.  196.  Lord  giilered,  had  applied  to  the  proper  officer 
Thwrlinu  Teemed  to  be  of  an  opinion,  for  that  purpofe,  but  he  refufed  to  re- 
that  the  court  of  chancery  could  *  not  gifler  or  record  the  faid  judgment  and 
touch  ftock  to  fatiify  creditors.  StdvuU  aflignment,  becaufe  neither  the  plaintiff* 
Hwm  S.Horn,  Amh*  79.  K'mgv,  Dupine,  nor  her  truftee  was  in  po/Tcffion  of  the- 
Oflohtr  1744.  Mr.  Dupir.e  was  enticled  orders,  which  had  been  made  out,  or  the 
to  the  re*vajicn  of  four  exchiquer  annuiihs  tallies  which  had  been  (Iruck  for  the  pay- 
after  the  deaths  of  Mrs.  Dufour^  and  ment  of  the  faid  annuities.  Plaiatiflv 
JWrtr^fl/jf/ the  wife  of  y^t'/tr //?«;>;  which  therefore,  prayed  by  her  fupplemental  ■ 
annuiiies  were  veiled  in  trujlees  by  a  bill  to  have  the  revirfitm  of  thlfe  annnitiet 
decree  of  the  court  of  chancery  upon  the  Jtdd^  and  out  of  the  monies  to  arifc  by 
above  truHs :  fo  that  Dupint  was  in  fadi  fuch  fale  to  have  her  judgment  debt 
but  a  cejiuiqu;  tritjl  in  reverfion»  The  fatisfied.  The  defendants  the  truftcei 
plaintiff  having  obtained  a  judgment  by  their  anfwer  fubmit  whether  the  ihe- 
againfl  Dupbn,  filed  her  bill  againll  him,  xlffpould  feize  the  rcverfion  of  the  an- 
the  tru (lees,  and  others  (fee /i^.  3  vol.  nuilieS|and  make  fuch  alignment  thereof 
192.  S.  C.) ;  after  the  coming  in  of  the  as  aforefaid,  and  whether  the  fame  ought 
anfwers  of  the  tioftscs,  (he  filed  her  fup.  to  be  fold  -;  and  the  defendants  Da/our 
plemental  bill,  iiating,  that  vk  fieri  ffuias  and  Hcmy  admit,  that  they  had  ike  orders 
had  iffued  upon  her  judgment,  and  th.^t  for  the  faid  annuities  in  their  poffefTion. 
the  fheriff  had  by  vi/tue  (hereof  feized  Lord  HarJw'xkg  decreed,  thdt  the  plain- 
the  rex^crfiin  of  thfe  fonr  exchequer  an.iui-  liff's  bills  fhould  be  taken /r^  coafj/o  as 
tin,  and  iiad  made  an  aiiignmcat  thereof  a^aind  Dupine,  and  as  between  the  plain- 
tiff 
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tifFand  the  other  defendaats*  his  Lord-  (hould  appoiot  a  proper  perfon  to  attnvl 
ihip  decreed  (among  other  things)  that  there  witli  thex>rderf,  to  the  intent  that 
the  truftees  and  irmdeu  (honid  aflign  all  fnch  entries  fliould  be  made ;  and  after 
their  reverfionary  edate  or  intereft  in  the  fnch  afiignment  and  entries  made,  that 
/aid  four  hn^  annuities  io  the  plaintiff,  the  orders  fhould  be  re •  delivered  lo  2)v- 
That  Dufour  and  Hcmy  ihould  produce  fittr  and  Hmry^  fiibje^l  to  the  order  of 
upon  oath  before  the  Mader  the  orders^  the  court;  and  after  their  deaths,  the 
wrhereopon  the  laid  annnicies  were  pay-  plaintilF,  or  fuch  jperlbn  as  (bould  be  in- 
able;  and  in  cafe  any  entries  were  ne.  terefted  therein,  fliould  beat  liberty  to 
ceflary  to  be  made  at  the  exchequer  in  apply  to  the  court,  to  have  fuch  orders 
order  to  entitle  the  plaintift'  to  the  bene-  delivered  to  her  or  them.  Reg,  LiL  J, 
fit  of  fuch  reverfion,  theft  the  Mailer  1744.  fol.  91. 


Cafe  337.     Sir  Citfar  C/jiU  vcrfus  Gii/on^  June  15,  1743.      A  Plea  of  m 

fonner  Decree. 

I^itD  Chancellor, 
To  Airport  1     rr^  H  E  queftion  in  this  cafe  is^  Whether  this  is  fuch  an  ex« 
jpiea  9i  A  fonner     ■      ceplioii,  as  to  bc  a  bar  to  this  new  biU. 

ilecreetjoumuit      ^  * 

fct  forth  Co  fauch 

•f*  the  firft  bin  md  anfwer^  m  will  iht;w  the  fame  poUit  wu  then  in  ilTiie. 

^^•'^  ^  ^iy^^^V     Every  plea  that  is  fct  up  as  a  bar  muft  bc  ad  idem.    There- 
^  ^*^  y-J^^.:  fore,  if  a  judgment  or  decree  is  pleaded,  it  muft  appear  to  be  «( 

\r/^*^^  ^'  /^,-^*/^   Now  the  defendant  fliould  have  fet  forth  fo  much  of  the  fbr- 
/A^  y/x^/ /v^^r-^^"/  ^   nier  bill  and  anfwcr,  as  to  have  fliewed  the  fame  point  was  then 
"  in  ilTue  s  he  has  not  done  this,  but  only  pleads  that  a  bill  vis 

brought  for  an  account,  and  a  decree  made. 

For  it  is  extremely  hard  to   fay,  that  becaufe  the  plahidff 

failed  in  the  cafe  which  he  made  on  the  former  account,  that 

naw  he  has  made  a  new  cafe,  and  brought  a  new  bill,  that  be 

ihall  not  be  allowed  to  go  on,  but  be  barred  by  a  plea  of  a  former 

decree  in  the  fame  matter. 

t>^:ourtviii         I  will  not  fay,  but  if  an  executor  had  placed  out  aflcts  that 

xcft  nporwi  •«-  ^^^^  fpecifically  devifed,  but  the  court  would  oblige  him  to  ac- 

ccutor,  who       count  for  the  intereft  he  may  have  made  of  tbofc  aflets ;  but  there 

wikMufcQ^      never  was  a  cafe  in  this  court  where  a  Matter  was  direficdto 

Jundf^hTiile  *  charge  intcreit  upon  an  executor,  who  makes  ufe  of  aflets  come 

way  of  hU  trade  to  his  hands  in  the  way  of  his  trade  ( i ). 

£  ^^4  !]  '^^^  ^^'  would  to  be  fure  have  been  more  formally  brought^ 
if  it  lud  charged  the  decree  mad«  in  tlic  former  cauie,  and  not 
have  faid  only,  as  it  docs  now,  that  it  is  for  an  account. 

13ut  tliis  is  merely  a  matter  of  form,  and  it  would  be  very  hard 
to  allow  thb  p^H,  for  a  defeA  in  form  in  the  bill,  and  turn  the 

E'aintiff  quite  round  by  difmifling  this  bill,  and  obliging  him  to 
ring  a  new  one ;  thereforC|  I  think,  tlie  juftice  of  the  cafe  will 
be,  to  let  tlie  plea  ftand  to  fo  much  of  the  bill  at  feeks  a  geftcnl 
account  of  the  perfon'al  eftate,  and  as  to  all  matters  in  the  hill 

(1)  Vide  4Jamt  v.  Citilr,   ante   106.  note  t.     Hicli  v.  Hicks  fd/*  3  voL  274. 

tclamc 


2n  AtTmt  of  Lord  Cbanodlor  Hi&DWicu.  £04 

rtlative  to  demands  of  intcrcft,  let  the  plea  ftand  for  an  anfwcr,     ^^'^*  ^^* 
irith  liberty  for  the  plainuff  to  except*  '  *^'* 

Amnjmous,  Jum  16,  1743.  q^(^  ^38. 

LORD  Chancellor  laid  down  thefe  rules  1 
Where  a  motion  is  made  to  difinifs  a  bill  for  Want  of  pro**  If  the  ^ntiff 
Tecution,  if  it  is  not  an  afFe£led  delay,  but  arifes  ooerely  from  the  P'w*»ces  Ae  or- 
nrcumftances  of  the  cafe  $  as  for  iqftance,  from  the  number  of  nVtoniJn/'wd 
lefendants,  and  fome  of  them  being  abroad,  fo  that  it  requires  an  affidavit  of 
ime  to  get  in  all  their  anfwcrs ;  there  upon  producing  the  order  ^?°*^/  thepar- 
>btained  for  z/uhpcsna  to  rejoin  upon  the  defendant,  and  afEda*  the  kinsdom,^ 
rit  of  the.  number  and  diftance  of  the  parties,  and  of  fome  of  the  court  will 
hem  being  out  of  the  kingdom,  the  court  will  not  grant  the  wu^^?!lf 

notion*  proTecation. 

If  for  want  of  producing  the  order  (for  fuggeftion  of  counfel  7^*5"*^  •  *•*" 
8  not  fufficient)  and  affidavit,  the  biU  Is  difmiffed ;  yet  upon  the  SfoVwit'S'' 
ilaintlff's  moving  afterwards  to  retain  the  bill,  upon  payment  fuch  order  and 
f  cofts  out  of  purfe  to  the  defendant^  and  producing  fuch  order  *®^*^!^^^' 
nd  affidavit,  the  court  will  retain  the  bill  notwithftanding*  ti»mafterwv!ft^  • 

and  payment  of 
CQfh  oat  of  purfe,  die  court  will  retain  iu 

tJpon  moving  to  retain  a  bill  upon  payment  of  cofts  out  of  On  modon  to 
urfc,  the  court  will  not  grant  it,  when  on  a  former  motion  the  Jh^S^ff^Ji^ 
ill  was  difmiflfed  for  want  of  profecution,  and  defended  by  ihew  that  the 
ounfel,  unlcfs  the  plaintiff  can  (hew  that  the  order  for  they«^-.  VtllJr^^ 
xna  to  rejoin  was  dated  before  the  notice  to  difmifs  the  bill.  ^m^dat!^* 

before  the  no- 
tice todilinifi.. 

HilU  vcrfus  Wirlej^  Jtdy  6,  1743.  Cafe  335^. 

rH  E  words  of  the  will  on  which  the  principal  queftion      t     ^^  ^ 
depended  were  as  follow : 
*'  If  it  (hall  happen  that  my  perfonal  eftate  which  (hall  not  be   As^oni  aa  the 
otherwife  by  this   my  will  difpofcd   of,   (hall  fall  (hort  to   ^«n^  Jtfcif  exifb  ^^^^^^ 
pay  my  debts,  legacies,  and  funeral  expenccs, /*«»/ ifc  <?rifr  gi^y^T**^l5^^^  j^fj 
and  £re3  that  my  copyhold  lands ^  gardens  and  premtjfesfnvhiih  I  though  it  de-  '    -^ 

bmigbt  of  Dorothy  Combe^  Jballjiand  charged  wihjuch  deficiency^   T*  n"th^*  h^'oc 
and  the  fum  and  fums  of  money  fo  falling  (hort  as.  aforcfaid,  eJ^cutor,  ya' 
(hall  be  paid  cut  of  the  faid  copyhold  eftate;  then  (he  gives   they  take  it  fuh- 
fevcral    fpccific   legacies,    and  then   follows  this  devifc  :  /  {J^^*^ 
give  unto  the  right  honourable  Henry  Earl  of  Rockford  all  and 

Jingular  the  houfehold  goods  in  the  fchtdule  hereunto  annexed^  and 
h  ^ffigned^  he  paying  forty  pounds  per  annum  to  fuch  perfon  and 
in  fuch  manner  as  herein  aftermentioned^  and  giving  Jecurity  to 
my  executor  for  payment  thereof^*  Then  flie  gives  twenty  pounds 

r  annum  to  one  perfon  for  life,  ten  pounds  to  another  for 

fe^  and  five  pounds  to  the  plaintiff  for  life,  to  be  paid  her  half 

IHflys  the  firft  payment  to  begin  and  to  be  made  (ix  months 

^  her  dcceafc.  .s 

Vol.  II.  -  >w^jO^  Thfft 


t.'rt^^ 
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HiLts  ▼.  Then  all  the  remainder  of  her  eftate  (he  gives  to  Kmghlj  Bhrcl^ 

Wi»i»y.      j7fq.  ^^^  appoints  ^rAy,  her  executor. 

llie  teftatrix  left  more  than  fufEcient  to  anfwer  ber  annuidci 

(0- 

The  queftion  is,  Whether  under  the  circumftances  of  this 
cafe,  the  perfonal  cdate  being  fufEcient,  the  annuity  of  five 
foumhper  annum^  ^c.  ought  to  be  paid  to  the  plaintiff  and  die 
other  perfons. 

Lord  CHANCELLoit, 

One  thing  is  very  plain,  that  the  teftator  intended  herieg»> 
tees  fhould  have  the  annuities,  and  therefore  if  there  is  any  room 
to  ainil  them,  the  court  will  do  it  notwithftanding  the  acddent 
has  happened  of  the  teflatriz's  annexing  m/cieJu/e  of  the  honf- 
hold  goods. 

The  queftion  is.  Whether  this  annuity  offive  pounds  and  tk 
reft  of  the  annuities  are  not  gone,  the  fund  failing  upon  wbiA 
they  were  charged. 

Now  it  does  not  appear  to  me  that  there  is  that  abfolute  un- 
certainty, or  no  fund  upon  which  this  legacy  can  attach. 

Fidetht  words  of  the  devife  to  Lord  Roctferd.  It  has  been 
ttuly  faid  that  the  fiye  pounds  a  year,  part  of  the  forty  pounds 
.[  6q6  ]  per^tmum^  is  given  out  of  the  J;ioufehold  goods;  and  it  was  ad- 
mitted by  the  counfel  for  the  executor,  it  is  not  ncceffary  that 
the  devife  to  Lord  Rochford  (hould  take  cSkOi  to  make  die  an- 
nuity legacies  efFe£bual,  for  if  he  had  died,  the  executor  flxwU 
notwithftanding  have  been  truftee  for  the  forty  pounds /rr 
annum* 

It  is  admitted  further,  that  if  the  fund  had  been  afcertained 
by  the  fchedule,  and  Lord  Rochford  had  refufed  to  give  fecuritf, 
then  the  goods  would  have  been  directed  to  be  fold  for  payment 
of  the  legacies. 

The  fund  itfelf  being  applicable,  it  is  juft  the  fame  asiflbe 
teftator  had  given  a  particular  piece  of  plate,  or  a  bond  to  Lord 
Rochford i  and  he  had  died,  for  then  thefe  things  muft  have  been 
fold  to  anfwer  the  legacies. 

It  was  infifted  on,  here  is  a  difference  in  the  prefent  taki 
for  that  if  it  had  become  void  in  the  life -time  of  Lord  Rxtfirif 
ftill  it  might  have  been  well  enough ;  but  here  it  is  void  in  tbe 
original  creation  for  the  uncertainty,  and  this  is  the  ftrengthof 
the  defendant's  cafe. 

I  do  admit,  if  this  has  been  void  in  it's  original  creation,  and 
that  it  had  not  been  //;  nrum  naiurd^  and  nothing  confequeodf 
had  gone  to  the  executor  which  had  been  charged  with  then- 
nuities,  they  would  have  been  void :  but  hdre  the  fund  out  of 
which  the  annuity  is  to  l)e  charged  is  moft  undoubtedly  goo^ 
to  the  executor,  viz.  her  houftiold  goods,  for  they  cannot  in  ^ 
propriety  of  fpecch  be  taken  to  be  any  other  perfon's  thantK 
teftatrixV;  and  (he  not  having -annexed  ^ny  fcheduldtohc 
will,  thofe  houfliold  goods  are  of  couffe  gone  to  her  executor. 

But,  faid  Mr.  Attorney  Geficral,'fuppofuig  the  houfliold  j^oodl 
had  been'  deficientj^  and 'Lord  Ruhft^  had  rtfufcd  them,  wbf^ . 

(i)  But  fhe  left  no  fchedule  annexed  to  her  wUl,  and  figned  hf'^» 


in  the  Time  of  Lord  Chancellor  Hardwicki^.  iSo6 

then  the  annuities  mud  have  fallen  equally  fhort,  and  I  allow      Hills  t. 
that  to  be  right.  Wiil«y. 

But  the  cafe  cited  by  Mr.  Solicitor  General  out  of  Swinbourne^ 
•jthpari^  254,  is  a  full  anfwer|  "  If  a  teftator  do  bequeath  lead, 
•*  money,  or  wheat,  not  exprefling  the  quantity,  the  bequeft  is 
**  unprofitable,  becaufe  of  the  great  uncertainty,  at  lead  it 
**  feemeth  the  executor  is  delivered,  by  delivering  a  very  little; 
•*  howbeit  if  the  legacy  confiding  in  weight,  number  or  mca- 
**  fure,  be  difpofed  for  the  performance  of  fome  aft,  or  other 
<•  certain  confideration^  as  for  the  building  of  fome  bridge^  or 
**  amending  of  highways^  or  for  the  education  or  alimentation  of  fome 
^*  perfon^  or  maintaining  him  atfludy^  or  for  the  relief  of  the  poor^ 
•*  or  for  the  repairing  of  the  churchy  or  for  other  like  ufcs  :  in 
^<  thefe  cafes  the  legacy  is  not  void,  albeit  no  quantity  be  ex- 
"  prefTed :  for  fo  much  is  underdood  to  be  difpofcd  of  as  may 
**  fatisfy,  or  anfwer  that  purpofe  whereunro  it  is  appointed.'* 

If  the  tedatorhas  defcribed  fuch  houfliold  goods  as  are  fuf-    [  607  ] 
ficient,  and  the  executor  does  not  controvert  that  there  are  fuch 
houfehold  goods ;  can  any  thing  be  dronger,  than  that  the  tef- 
tator  intended   they  fhould  be  applied,  at  all  events,  towards 
iatisfying  the  annuities  as  far  as  they  will  go  ? 

The  words  hereunto  annexed  mud  be  condrued  as  if  flie  had 
faid,  which  I  intend  to  annex  to  my  will,  for  (he  could  not  eo 
inftante  devife  the  houdiold  goods,  and  dire£t  a  fchedule  to  be 
taken,  but  the  legacy  mud  precede,  and  is  the  fame  thing  as  if 
flie  had  given  ihem  at  once  by  viray  of  teftamentary  fchedule. 

The  other  point  deferves  to  be  confidered ;  whether  (if 
there  (hould  be  a  deficiency  of  the  houfehold  gpods^  to  fatisfy  the 
annuities)  the  executor  mud  not  make  it  good  out  of  the  per- 
fonal  edate  ? 

See  the  firft  part  of  the  will,  which  dire£ls  the  copyhold  lands, 
tic*  to  dand  charged  with  fuch  deficiency. 

It  is  plain  that  there  are  fome  legacies  the  tedator  intended 
her  copyhold  edate,  Isfc.  lliould  make  good,  if  the  perfonal  fell 
fliort. 

All  the  legacies  except  a  month's  wages  to  her  fervants,  and 
tliefe  annuities  are,  fpecific  legacies. 

When  the  tedatrix  mentions  legacies  in  general,  flic  means 
that  all  legacies,  which  could  not  find  a  fufficient  fund  out  of 
the  perfonal  eftate  to  be  fatisfied,  fliould  be  thrown  upon  the 
copyhold  edate,  £^r/  .     • 

As  to  the  devife  to  the  fervants,  as  the  tedatrix  had  given  % 
nontli's  wages,  or  a  month's  warning,  nothing  might  have  be- 
come due  by  way  of  legacy,  for  the  fervants  might  have  been 
turned  away,  and  then  the  month's  warning  would  have  been 
a  debt,  and  not  a  legacy,  and.  therefore  ftie  could  have  nothing 
material  in  her  contemplation,  or  any  other  legacy,  bcfides  the 
annuities  which  die  could  intend  to  charge  in  this  manner  on  her 
copyhold  eftate« 

The  efflential  rule  in  all  thefe  cafes,  is,  that  as  long  as  the 
/wirfitfcif  cxids  upon  which  the  legacy  is  charged,  though  it  de- 

Oo  3  volves 


^Q-  CASES  Argued  and  Detemiiiied 

Hittt  r.      volves  cither  upon  the  heir  or  executor,  yet  they  take  it  fohjca  to 
^»"'-       the  charge  (I  \  .     ,      ^     .. 

His  Lordfhip  decreed  the  houfhold  goods  in  the  hands  ot  toe 
executor,  to  be  applied  towards  fatisfying  the  annuities,  and  if 
•thofe  were  not  fiiflicicnt,  the  refidue  of  the  perfonal  cftaie  to  be 
applied  for  that  purpofe  (2) ;  and  if  there  (hould  be  ftill  a  dcfid- 
cncyt  to  be  made  good  out  of  the  copyhold  lands,  f^c. 

•      (1)  ^7?  V.   fTt^g,   ante  i   vol.  382.  (s)   ^<y.   Lib.    A.     1742.     fcl.  681. 

Oke  V.  Heath,  1  Ve/.  135.  141.  There  ^-ere  no  direaions  given  as  to  tke 

copyhold  eilates* 


Cafe  340.         Stileman  rcttus  J/bdown,  June    18,  1743.     A  RelimiMg. 

[  608  ] 

8.C.  Amb.  13.  Tp  HE  fingle  point  here  M-as,  whether  a  judgment  creditor 
w^Jw/cir       *      ^*^'^  ^^^^^  ^^  whole  real  aflcts  (dcfcendcd  upon  thchdr 

being  of  liil^  '*  of  the  conuforj  fold  to  fatisfy  his  debt,  or  only  a  moiety,  bcinj 

fame  opinion  he  obliged  to  comc  into  tbis   court  to  fet  afidc  a  fraudulent  am- 

firaedth'Jdwiec  I'his  caufc  was  heard  the  8th  of  i>^r/w3^  174*>  and  die 
he  mode  on  the  Chancellor  was  then  of  opinion  that  only  a  moiety  of  the  ml 
Sih  Dec.  i74i-    ailcts  fliould  be  fold. 

Mr.  Attorney  General  was  counfcl  for  the  heir  at  law  and 
executor. 

The  ftatute  of  Wejlmlnjier^  he  faid,  which  gires  the  Afjii 
means  no  more  than  to  give  the  judgment  creditor  anele£Honto 
come  upon  the  lands  of  conufor  for  one  moiety  of  his  debt, 
and  as  to  the  other  moiety,  upon  the  perfonal  eftatc  of  the 
conufor. 

The  prefent  defendant  is  bound  no  other  wife  than  as  /mv- 
ienantm 

Suppofe  this  M'^as  the  cafe  of  a  mortgagee,  would  the  court 
do  it  to  his  prejudice  f  If  the  court  would  not  do  it  in  that  cale, 
why  will  ihcy  do  it  againft  anlieir  at  law? 

'rhe  cafes  cited  on  the  other  fide  do  not  come  up  to  the  pre« 
fent  purpofe,  the  firft  cafe  was  Compton  vcrfus  Pigot^  before  Lwd 
Har court  the  14th  of  December  1711. 

There  a  bill  was  brought  by  a  judgment  creditor  againft  an 
executor  and  the  heir  at  law,  to  have  the  perfonal  cClate  applied 
firft,  and  if  not  fuflicient,  tlicn  the  real  cftate  to  be  fold. 

The  words  of  thi:  decree  there  to  have  the  whole  real  aficts 
fold  liable  to  the  judgment,  may  admit  of  this  doubt,  whediCT 
the  decree  docs  not  confine  it  to  fuch  afl'ets  as  are  only  liaUitQ 
the  judgment,  and  not  to  all  aflets  dcfcendcd  upon  the  heir. 

He  cited  two  cafes  as  in  point  for  the  dtfendant  in  Ixjfd 
Chancellor  Ki/tg*s  time,  Harvey  vcrfus  Woodljcufe^  Onobery)f 
1730  ( 1 ),  ^ndFj/b  Yerfus  BurdifS,  ilic  lubruary  following. 

(t)  FitK.  Qibh.  144.  M.  Co.  Cba.  8q.  S.  C. 


in  die  Time  of  Lord  Chancellor  HAHOTtricu.  60S 

Loud  Chancellor^  Stiumam  ▼, 

Had  it  not  been  for  the  cafe  of  Conxion  verfus  PigoU  I  fliould     ^«»»^''» 
have  thought  it  very  clear  for  the  heir  at  law. 

The  judgment  affefis  the  land  as  it  is  bound  by  the  judgment : 
equity  follows  the  law  in  this  cafe,  and  as  the  plaintiff  can  ex«      [  tfop  3 
tend  only  a  moiety  there,  he  (hall  have  no  more  here. 

It  appears  to  me  in  this  light ;  fuppofe  it  was  in  the  cafe  of  a 
bond  creditor,  he  might  have  an  a£lion  of  debt  agaiiift  the  heir» 
and  judgment  againft  him  upon  aflets  defcended ;  and  this  he  is 
intitled  to  at  common  law,  for  it  is  the  debt  of  the  heir  (i ),  and 
the  a£iion  is  in  the  debet  &  detinet  (2),  but  againfl  the  executor 
only  in  the  detinet^  and  the  heir  can  difcharge  himfclf  no  other* 
wife  than  by  pleading  riem  per  defcenU 

But  if  a  judgment  was  obtained  againft  the  anceftor,  %  fcirt 
facias  could  not  be  brought  againft  the  heir,  becaufe  at  common 
Jaw  the  heir  was  not  bound  \  and  there  is  no  inftance  before  the 
ftatute  of  WeRminfter^  of  a  fcire  facias  brought  againft  the  heir 
On  fuch  judgment  obtained  againft  the  anceftor. 

There  is  no  doubt  but  if  it  had  continued  a  bond,  the  whole 
aflets  would  have  been  liable  in  the  hands  of  the  heir  (3}:  but 
before  the  ftatute  of  Wejlminjier  there  was  no  remedy  againft  the 
inceftor  in  his  life-time  upon  a  judgment,  on  his  land\  and  it  is 
that  ftatute  fubjedts  one  moiety  thereof  to  the  judgment  ere* 
iitor. 

The  confequence  of  this  is,  that  notwithftanding  the  anceftor 
is  dead,  if  the  land  comes  into  the  hands  of  the  heir  or  pur*. 
chafer,  it  comes  equally  bound. 

In  what  right  dien  is  the  fcire  facias  brought  againft  the  heir 
tw  purchafer  r  Why  oiJy  as  terre-tenants^  and  by  virtue  of  the 
^atute  (4). 

I  thought  of  the  obje£\ior.  myfelf,  that  a  bond  creditor  would 
be  in  a  better  condition  than  a  judgment  creditor,  and  fo  he  is. 

For  as  foon  as  the  bond  debt  is  turned  into  a  judgment  it  is  ^j^^^  ^  ^^^^ 
extinft  againft  the  anceftor,  and  the  creditor  cannot  in  the  life-  dcDc  is  turae4 
time  of  the  anceftor  bring  any  aftion  upon  the  bond  5  can  he  ^-^  'judgment, 
then  bring  an  a£lion  againft  the  heir  after  it  is  entirely  extindt  ?  „J:  i"thc**[ife^* 
But  ftill  he  obtains  a  great  advantage  by  a  judgment,  as  it  gives  ume  cf  the  an- 
him  an  opportunity  of  binding  the  land  immediately,  and  like-  a^on**""**Jk 
wife  gives  him  a  preference  over  all  other  bond  creditors.  bond"noragainft 

the  heir»  for  it 
U  Sntirely  cxtind ;  but  be  ftill  obtaiot  a  great  adfantage  at  the  jodgmcAt  VisAt  the  bud,  aodg'iTet  him 
tibc  preference  to  aU  bond  crt4iu>rf« 

And  therefvTC  the  credjtor  prefers  this  real  advantage  to  a 
precarious  one  of  affets  defcending  upon  the  heir  after  the  dcatl) 
9f  the  anceftor. 

(l)  Stdnchewer  r,  Thompfou^  ante  J^^l*         (j)  Hi^ins  y.   Twl   BmUings  Com* 

(a)  Kinm/i^m  v.  CUrk'M  Mwte  205.  t>;fer.  fany.  ante  JO*. 
}^yi*  (4)   yid9  Hetiert'k  ctiCt,  3  C#.  12.  ^. 

^    «  Dyer  8i.  a.  pi.  6a.  Hid.  149.  a.  pi.  8o» 
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STiLtMAir  ▼.  ff  this  IS  the  cafe  at  law,  what  is  there  In  eqaUy  to  belter  liif 

AsjiDuwsr.  ^^jgp   Why,  nothing  more  than  to  accelerate  the  payment,  ky 

Acourtof  equt-  dircAing  a  fale  of  the  moier/,  and  not  let  ihe  judgment  creditor 

tywiiinotobiic?  wait  till  he  has  been  paid  out  of  the  rents  and  profits  i  but 

*S?fr«VS"i  ^^^'*'y  c^^^ot  change  the  right  of  the  parties. 

he  is  pai4  o«t  of 

SJbe  rcatij  bac  ^1  acctlcnu  the  fzymitzt  hj  dircAiiig  a  Cde« 

As  to  the  cafe  of  Pig^  vcrfus  Comptcn^  perhaps  it  was  not 
confidered  fufBciently ;  or,  befides,  a  moiety  in  that  cafe,  when 
fold,  might  perhaps  be  enough  to  difcharge  the  judgment. 

The  decree  was  afRrmcd ;  and  the  depofit  oidered  to  be  dc« 
Uvered  to  the  defendant. 


Cafe  341.  Sturt  verfos  Mellj/b^  July  13,  1743. 

Lord  Chancellor^ 

THIS  caufe  has  taken  up  more  time  than  the  court  coali 
well  fpare,  but  I  was  willing  to  hear  fuch  an  eotangkd 
^^ngiri^and  the  affair,  that  I  might  not  fendlt  to  a  Mafter,  if  it  could  be  avcuded. 

tranf  •  Aions  of 

long  ftABding,  the  court  ckofe  racher'to  dlDouls  the  bill,  and  Icare  the  pUindff  to  hStadion  atkv,  te 

direct  in  accooni  before  the  Miftcr. 


^^?y  ^j-Jiyr^^^/jt/y      I  do  not  fee  that  more  papers  or  more  letters  can  be  laid  bc» 
/y^^^/.^f  /£  Z.     fore  a  Mafter  than  arc  already  before  me. 

-<    - .  The  plaintifPs  bill  is  not  for  a  general  account^  but  for  a  par- 

ticular demand. 

One  of  the  two  conheximentos  received  by  Vtlia  Real  wai 
under  a  letter  of  attorney  from  Mr.  Sturt. 

The  fecond  is  a  demand  of  three  other  orders,  or  army  de- 
bentures; or/oliasy  as  they  are  called  in  Portugal 

The  matter  for  the  confidcratton  of  the  court  is,  whether  that 
has  been  a  fatisfaftion  made  by  Villa  Real  in  his  Hfe-timc,  or 
whether  tlie  long  acquiefccnce  of  the  plaintiff,  and  the  ftatutc  of 
limitations,  is  a  bar  to  his  demand  on  the  defendant,  as  repr^ 
fcntative  of  Villa  Real. 

Tlic  firfl  queftion  is.  Whether  the  court  ought  to  decree 
there  has  been  a  fatisfadlioa  of  thefe  two  demands,  or  cither  of 
tlicm  ? 

SrccmUy^  wlicther  thefe  demands  are  barred  by  the  ftatutc? 
C  (Jli  J         There  was  an  account  ftated  between  the  plaintiff' and  Kifli 
Real  on  the  27th  of  September  1 721,  and  a  confiderable  debt  wai 
due  from  Sturt  to  Villa  Real. 

A  letter  of  attorney  was  executed  by  the  plaintiff  to  Vilk 
Real  the  next  day,  conftituting  him  his  fufficient  attorney  » 
recover  in  23  millions  of  mill-rees^  3000  d^llars^  and  3_^/jta/. 

I  cannot  prefume,  in  fuch  folemn  tranfafiions  in  writingi 
that  the  plaintiff  would  under  his  hand  have  acknowledged  thi 
he  had  a  counter  obligation  from  Villa  Real^  if  he  had  not  iw& 


in  the  Time  of  Lord  Chancellor  Hajeldwicics.  6ji  i 

[Jjch  counter  fecurity,  though  it  is  not  forth-coming  now ;  but     Stuit  v. 
IS  Mr.  Sturt  fwcars  that  he  has  no  fuch  counter  obligation^     Millxih. 
iinlefs  I  could  find  out  fom'e  way  of  clearing  up  this  matter,  it  is 
I  ftrong  obje£^ion  againft  fending  it  to  an  account. 

From  the  year  1722,  to  the  year  1)30,  when  Fll/a  Realdkd, 
there  is  no  evidence  of  the  plaintifPs  making  any  demand  upon 
him  for  the  two  conhezimentoS}  though  he  made  other  demands 
of  a  very  fmall  amount,  which  is  a  very  material  circumftance 
in  favour  of  FiKa  Real. 

If  the  plaintiff  has  a  mind  to  clear  up  this  affair^  why  does  he  A  merchant*i 
not  produce  his  copy  book  of  letters,  which  all  merchants  keep,  f**^^***??*^^ 
and  which  have  been  allowed  to  be  read  in  evidence  in  tliis  allowed  to  be** 
court,  where  the  pcrfon  who  has  tlie  original  letters  rcfufes  to  re«i»  w^tn  a 
produce  them.  ^  '  £«"'''n^u" 

It  is  extremely  material,  that  there  is  no  demand  of  the  con-  tenrefufesto' 
hezimentos,  or  any  part  thereof,  during  all  this  time ;  but  the  produ«?  dbtau 
plaintiff  even  acquiefced  under  Mr.  Fiih  ReaPs  refufing  to  an- 
fwer  fo  fmall  a  fum  as  2ooo/«  miU-rtes^  without  any  complaint, 
or  expoflulation  upon  it. 

*  So  it  refted  till  both  VUla  Real  and  the  plaintiff  came  into 
England,  And  now  a  demand  is  made,  after  the  death  of  Mr. 
Vtlla  Real,  upon  his  executors,  who  are  not  f(i  capable  of  clear- 
ing up  this  afiair  of  the  two  conliezinientos,  l:fc,  as  Mr.  Filla 
Real  would  have  been  in  his  life-time. 

From  the  evidence  I  have  heard,  if  nothing  more  was  before 
me,  and  the  prefumption  from  circum (lances,  I  fliould  have 
been  of  opinion,  that  the  plaintiff  would  have  been  barred  of  the 
accoimt  he  demands ;  for  be  fides  the  length  of  time,  which  is  a 
firong  argument  in  favour  of  the  defendant  ( i )  the  counter  fc* 
Curity  or  obligation  is  loll,  the  letters  likewife  are  loft,  and  no 
copies  of  them  have  been  produced  by  the  plaintiff;  then  hgw 
is  it  poflible  to  take  an  account ;  and  therefore  the  plaintiil''s 
own  acquiefcence  from  17229  to  1736,  is  a  prefumptive  fatif-  [  612  3 
fatflion  (2).  Sherman  verfus  Sherman^  2  Vem.  276.  is  a  ma- 
terial cafe,  with  regard  to  length  of  time,  and  alfo  to  accounts 
current  between  merchants  ♦. 

Suppofe  there  were  not  all  the  objeflions  arifing  from  the 
plaintiff's  contradicting  himfelf,  and  the  courfe  of  the  evidence, 
yet  I  (hould  be  of  opinion,  that  tlie  ftatute  of  limitations  would 
be  a  bar  to  the  plaintiff's  demands* 

The  firjt  qucftion  is.  Whether  this  cafe  is  at  all  within  the 
ftatute  of  II  Jac.  c.  1 6.  and  whether  it  ought  not  to  be  confi- 
dered  as  a  tniil  in  equity,  as  the  plaintiff's  counfel  infift  i 

I  agree,  if  it  is  a  truft,  it  would  not  be  within  the-  ftatute;  A  truft  U  where 
but  there  is  no  colour  to  call  it  fo  here ;  for  a  truft  is  whcrt:  ^^^lllcthl^ 
there  is  fuch  a  confidence  between  parties,,  that  no  a£tion  at-  law  tweco  parties 

that  no  a^ion 
wiU  lie,  but  la  a  cafe  merely  A>r  the  coofideratioa  ol  equity. 

(I)  FideStaadiJb  v.  RaMey^  €mtr  178.       (2)   Laccn  v.  Briggt^  pcft.  3  voL  105, 

*  Tbottgli  length  of  time  la  no  bar  betwixt  merchant  and  metchant,  yet  if  dealings 
betwixt  them  have  crmfed  for  feveral  yean»  and  one  of  them  diei>  and  the  farviving 
merchant  brings  a  bill  for  an  account,  the  court  will  not  decree  an  account,  but  Icirc 
the  plaintiff  to  hit  remedy  at  law.     a  yem»  176.     Sltrman  verfus  Sbtnnam, 

Oo  4  ^ 
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prince  anH  hit 
fo«emineiit»  4o 
Boc  concern  the 
trade  of  oaej- 
chandiCe* 
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Will  Tie  ( i),  but  i&  merely  a  care  for  the  conGderation  of  dul 
court ;  and  every  bailment  might  as  well  be  faid  to  be  a  tmft  is 
this. 

The  next  queftion  is,  if  it  is  not  a  truft.  Whether  it  faHi 
within  the  exccptioni  as  between  merchant  and  merchant,  their 
factors  and  fervants  ?  Secf.  3.  of  the  ftatute,  "  And  be  it 
<^  enaAed,  that  all  a£lions  of  trefpafs^  &r.  all  afiions  of  aocoimti 
''  other  than  fuch  accounts  af  cottcern  the  trade  of  merchanSft 
'^  between  merchant  and  merchant,  their  fa£^ors  and  fenrantSy 
<*  (hall  be  commenced  and  fued  within  fix  years  next  after  the 
**  caufe  of  fuch  actions  or  fuits,  and  not  after.** 

It  has  been  faid,  that  though  Mr*  Villa  Real  was  hot  %  mer« 
chant,  yet  the  plaintiflF  plainly  was. 

But  docs  the  tranfadion  in  the  prefent  cafe  at  all  concern  the 
trade  of  merchandife  i  I  am  of  opinion  it  does  not ;  for  thcfe 
arc  only  tranfaf^ions  with  the  King  of  Portugal^  and  the  go* 
vemment  of  Portugal  \  and  are  like  tranlaAions  here  with  the 
▼iAunUing  oiRce,  and  other  offices  of  the  govemnient. 

It  is  not  the  dealing  of  a  merchant  with  any  other  perfon, 
which  will  make  that  perfon  a  trader  within  the  meaning  of 
this  (latute* 

*  Suppofe  a  merchant^  who  has  debts  owing  him,  gives  ano* 
ther  merchant  a  letter  of  attorney  to  get  in  thofe  debts,  fuch  a 
tranfa£^ion  will  not  make  fuch  a  perfon,  fo  deputed,  a  merdmnt 
within  the  exception,  no  more  than  if  he  bad  given  the  letter  of 
attorney  to  a  perfon  not  a  merchant. 


Alettejr  of  at- 
torney from  one 
nerchanc  to  an- 
other, to  gftC  in 
debts,  will  not 
Bulce  the  person 
ta  deputed  a 
^eochant  within  the  exception  of  f  I  J^c,  i 
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Then  the  next  queftion  will  be,  Whether  thts  ca(c  b  not 
IK'ithin  4  Ann.  c.  i6.  for  the  amendment  of  the  law. 

I  own,  I  was  at  firft  doubtful,  but,  upon  confideration,  am  of 
opinion,  that  it  is  not  within  the  claufes  of  that  ftatute^  Fidt 
Prec.  in  Chan.     Locky  v.  Lochy  518. 

When  thcfe  contraAs  w«re  made,  the  plaintiff  was  in  /%r» 
tugal\  in  1729,  returned  into  England^  Mr,  Villa  Rfalhmg 
then  in  England  like  wife;  and  the  plaintiff  afterwards  returned 
to  Portugal, 

Coniidcr  this  then  under  the  provifo  of  21  Jac*  1.  fe^,^$ 
^*  Provided,  and  tli^  if  any  perfon,  that  is  or  Oiall  be  intitleil 
**  to  any  fuch  afllon  of  accounts,  tfr .  be,  or  (hall  be,  at  the 
'^  time  of  any  fuch  caufe  of  a6lion  given  or  accrued,  witbia 
**  the  age  of  21  years,  feme  covert,  npn  compos  fnentis^  impr^ 
•*  foned  or  beyend  the  feas ;  diat  then  fuch  perfon  (ball  be  at 
^'  liberty  to  bring  the  fame  aclions,  fo  .as  they  take  the  fame 
^  within  fuch  times  as  before  limited  after  their  /cpmiog  to^ 
^*  or  being  of  full  age,  difcovert,  of  fane  memory,  at  hxp^ 
^'  tind  returned  from  beyond  the  feas  y  as  Other  perfopSj  having  fH^ 
^  fu^t  impediment,  (bould  have  donv>'* 

( I )  Bur  Lcfd  Hi^arty  it  Teems,  was  of    a  truftee  at  cojcmon  la|r.  1  Ej.  A  jl^ 

WfWOf^P  chat  ^  ^aipa  vi^ujd  lie  agaiiUt    Ifi)  note  [a). 


in  die  Hme  of  Lord  Chancellor  Haedwicxi .  tf i j 

The  plaintifF  in  this  cafe  having  been  in  England  after  both  8tv«t  vw 
Acfe  demands  had  accrued,  he  ought  to  have  brought  bis  adion  ^^^^^^ 
within  fix  years  from  that  time. 

Confider  the  ftatute  of  Q^Ann.feB.  xp*  Beit  further enad« 
cd,  •*  That  if  any  perfon,  againft  whom  there  fliali  be  any 
•*  caufc  of  aftion  of  trefpafs,  fa^r.  or  of  a£lion  of  account^  Vc. 
••  be,  or  (hall  be,  at  the  time  of  any  fuch  caufc  of  fuit,  or 
*•  adion  given,  iifr.  beyond  thefias^  that  then  fuch  perfon,  who 
^  is  or  (hall  be  intided  to  any  fuch  fuit  or  aAion,  fhali  be  at  It- 
^  berty  to  bring  the  faida£lion  againft  any  fuch  perfon  after  their 
••  return  from  beyond  the  feaj^  fo  as  they  take  the  fame,  after  thdr 
**  return  from  beyond  thefeas^  within  fuca  times  as  are  refpeftivcly 
*'  limited  for  the  bringing  of  the  faid  a£lIons  before  by  this  d£t^ 
**  and  by  the faid  other  act  made  in  ai  Jac.  i." 

The  creditor  here   has  the  fame  privilege  given  him  by  this  Tliea«fitv  bf 
lad  a£t,  in  refped:  to  tiie  debtor's  being  beyond  fea  when  the  4  Aam^  hm  cl« 
•caufe  of  a£iion  accrues,  as  he  had  by  the  former  aft,  in  refp^  ffSL^^^X 
fo  his  being  beyond  fea  himfelf.  ^^  \ii^md 

feaj  ache  had tf 
the  Ibttttte  ofjgmetg  on  his  beln^hcyond  ieaUmOlC 

T  agree  with  the  plaintKTs  counfcl,  that  thefe  flatutes  muft  TheTeibcaiei 
be  foconfidered,  as  if  the  claufes  in  the  laft  had  ftood  originally  T!!^J^^!^^ 
in  the  ftatute  of  Kmg  James.  dtuTeimtbeM 

What  is  the  faving    here?    Why,   that  if  any  perfon  is  be-  ha^ftpodoi^g- 
yond  fea  at  the  time  of  the  caufe  of  aftion,  he  (hall  be  at  liberty  ■•*v*"***^ 
to  bring  the  fame  aclion  lohen  returned  from  beyond  thefeas^  io  asy 
fcfr. 

Therefore  this  muft  be  a  perfon  abfent  at  the  time  the  a£Hon 
accrued,  for  if  he  was  not  beyond  fea  then,  he  is  out  of  the  faT« 
ing  of  chis  Itatute. 

The  ftatute  of  4  to*  5  Ann*  fays,  if  a  debtor  be  beyond  fea  at 
the  time,  l^c.  that  fuch  perfon,  who  (hall  be  intitlcd  to  fuch  fuit, 
(hall  be  at  liberty  to  bring,  \^c,  fo  as  they  take  the  fame  after  their 
return  from  beyond  fca^  ^c.  within  fix  years* 

Within  fix  years  after  what  ?  Why,  after  the  return  of  the 
debtor,  which  is  the  natural  and  only  conftruflion  of  the  wordsj 
4ifter  their  return. 

The  plaintiff's  own  privilege  was  gone,  for  he  was  returned  Whcr:acredi» 
into  England^  -and  taking  it  that  this  aftion  accrued  from  the  ^Jj^^f  ^**J^"  . 
execution  of  the  contra£l ;  why,  then  from  his  being  returned  dojircturiij,  i3» 
into  the  kingdom  the  time  will  run,  unlefs  he  takes  the  advan-  ^«m«  wiu  run, 
tagc  of  his  debtor's  being  out  of  the  kingdom ;  and  the  pWntiff*s  ^ro^'a^nmil 
going  abroad  again,  will  give  him  no  privilege  whatfoever,  for  give  him  no  pri. 
diat  was  gone  by  his  having  once  returned  to  the  kingdom,  afcer  viicge,  (or  that 

t      r    n-  J  o  »  wi«  ffone  by  hit 

caufc  of  aaion  accrued.  h,^*g  ence  «• 

Suppofe  a  creditor,  both  of  non-fane  memory,  and  out  of  the  turned  after 
jLingdom,  comes  into  the  kingdom,  and  then  goes  out  of  the  ^*"^'  ^  *^*^ 
fcingdom^  Ivis  non-fane  memory  continuing;  why,  his  privilege, 
fts  to  being  out,  is  gone  )  and  his  privilege,  as  to  non-fane^  will 
i)cgjin  jfro^  the  time  h^  returns  to  lus  fenfe$ii 


5i4  C  A  S  £  S  Argued  and  Detennined 

STmT  V.  So  here  tlic  plamtiff  had  a  double  privilege :  Bat  hj  being iri 
lIiLLjsM.  ^g  kingdom  after  the  caufe  of  aftion  had  accraed,  and  not 
brin^^ing  any,  though  he  went  out  of  the  kinp;dom  againi  Us 
privilege  is  gone,  as  much  as  if  he  had  been  in  the  kingdom  the 
whole  fix  years ;  fo  likcwife,  the  debtor  having  returned  to  die 
kingdom,  and  the  plaintiff  bringing  no  a^lion  againft  him  within 
the  fix  years,  this  privilege  is  Hkewife  gone  notwithftanding  the 
plaintiff  was  out  of  the  kingdom  himfelf. 
r  6lS  ]  ^^  ^^^  ^^^^  ^^  ^^^7  much  entangled,  though  the  evidence  is 
Aot  quite  pofitive,  yet  it  is  fufficient  to  juftify  me  in  difmifling 
the  plaintiff's  bill,  rather  than  to  dirt£t  an  account,  where,  after 
a  long  litigation,  it  may  come  back  ag^  upon  the  very  fame 
points,  as  in  all  probability  there  will  be  no  new  light  before 
the  Mailer,  and  therefore  I  will  difmifs  it  without  cods :  But 
if  the  plaintiff  (hould  have  a  mind  to  bring  an  a£iion  at  law 
upon  the  promife  pretended  to  be  made  by  Fil/a  Reaiy  with  re- 
gard to  the  three  folkajf  I  will  dire<^  that  the  time  vrfiich  has  run 
during  the  pendency  of  this  fuit,  (hall  not  be  taken  advantage  of 
at  law(i}. 

(l)  Fiiie  Lakes.  Hajei,  ante  z  vol.  282.     AnmL  amii  I. 

Cafe  34a#  Haws^  verfus  Hand^  Juty  13,  1743. 

The  father  of  H.  aDMIRJL  HoftiTy  in  his  abfence,  employed  one  Sijoaf 
Acw^maf  "*  ^^  manage  his  affairs,  and  gave  him  a  letter  of  attorney  for 

caufe,  examinei  that  purpofe  J  after  Hofier^s  death,  feveral  fuits  were  brought 
J?,  to  the  merits;  againft  Bj/ho/tj  who  employed  Hand  the  attorney  to  defend  liim, 
J^^hi*^'  *  ^^^>  ^y  ^^^^  means,  became  poffcffcd  of  feveral  papers  and 
kfought  a  bin  of  writings  belonging  to  Hofieri  the  original  bill  was  brought  by 
wTivor,  and  be-  HawSj  the  father  of  the  prefent  plaintiff,  who  was  adminiftra- 
terefted^*'thi»'*'  '^^  ^^  HofieTy  for  thcfc  writings,  and  examined  his  fon,  who 
4oes  not  difqua-  was  a  material  witnefs  to  the  merits  of  the  caufe,  pending  this 

Sdn'^weT      ^^^' »  ^^'^^  ^^^  ^^^^^  **'^®*  ^"^  ^^^-^  thefin^  by  thb  means, 

^uJs^  *^^      becomes  interefted  in  Hofiet^s  perfonal  eftatc,  by  being  left  ex- 

y^^'P'^^r*'  ccutor  under  the  will  of  his  father,  and  by  having  taken  out 

^^^^  adminillration  de  bonis  mn  to  Hofierj  and   brings  on  this  caufc 

y^j^^^^  j  now  by  bill  of  revivor. 

^gf/^^.,'  An  objection  was  taken  by  the  defendaftt's  counfel  to  reading 

y^^-*^'^^^*         Iiis  evidence,  as  he  is  now  a  party  interefted  ;  and  Lord  Chan* 

^*  ^-^  ^  cellor,  at   firft,  thought   it   a   proper  objedion ;    becauic  the 

yf^^. ,  ^Jt/)       plaintiff,  by  his  own  aft  of  taking  out  admintftraiicn  de  hm^  mn 

to  Hoficr^  has  difquatficd  himfclf  from  being  an  evidence ;   but 

upon  die  authority  of  Gofs  v.  Tracy^  2  Fern,  699%  which  is  in 
point,  as  to  admitting  the  evidence,  notwithftanding  his  becom* 
ing  interefted,  the  Chancellor  allowed  the  depoiition  of  the 
plaintilF  to  be  read. 

*  One  eximmcd  as  a  witnefs,  whcndifinterefted,  aftennnU  becoaei  I&titlcd  ttdf 
fftate  in  queftioo,  his  depofioon  iiuil  be  read.   Cofs  v.  Tratj  (i), 

(1)   I  P.  ir.  189.  S.  C.     S  »  Ghn  V.     lank  v.  Metca/e,  pt/t.  3  vol.  95. 
tattk  of  England'^  2  Vef,  42.     ^ee  May* 


t  IS 


in  tlie  Tune  of  Lord  Chancellor  Hardvickc.  i6i6 


'CRauncy  and  others  verfus  Graydon  and  ethers^  July  i6,  1743.     Cafe  343- 

TH  £  queftions  In  this  caufc  orofe  upon  the  following 
wUl. 
"  Rene  Badoutn  by  will  dated  the  ^^A  of  yune^  ^T^l%  did  where  there  i 
•*  conftitute  his  nephew   Gabriel  Tahourdin^  and  three  others,  a  condition  in- 
*' executors;  and,  among  feveral  bequcfts,  gave  1500/.  Sw/A-  "o*!l^etffcof^ 
**/ea  ftock  to  his  executors,  in  truji  to  pay  the  yearly  dividends  rcaiorperfonal 
■**  and   profits  thereof  to   his  brother   Claude.  Badouin^  during  ^^^^»*^^^ 
"his  natural  life,  and  from  and  after  his  death,  in  truft  to  ^brjveS- 
*^  pay  the  faid   1500/.  South-fea  ftock  among  the  feven  chil-  left  the  legatees 
•*  dren  of  his  nephew  Gabriel  Tahourdin^  in  the  manner  and  propor^  Pfffonntliecon- 
** /w/i  therein  after  direBed  and  appointed  concerning  7000/.  lit  ^*  intide^" 
*^  Soutb-fea  fiock,  by  him  herein  after  devifed  to  and  for  the  and  where  there 
«'  ufe  and  benefit  of  the  faid  feven  children  of  Gabriel  Tahofir^  '^^^  a^forfdtoiw 
*'  din\  and  did  thereby  alfo  give  to  his  faid  executors  7000/.  incun(i). 
**  Soifthfea  ftock,  in  truft  to  transfer  1 000/.  thereof  to  each   ^  j^^J^S^l£^'e>i. 
**  of  the  feven  children  of  his  faid  nephew  Gabriel  Tahourdin\  ^  ^9^^:Ar^  JJ>^. 
*'  to  wit,  Elizabeth^   Gabriel^  Maryj  Rene,  Dorothy,  Peter^  Crf-    X,j^>.      ^^i^^ 
^^  fandra,  at  their  refpeclive  ages  of  twenty  one  years,  or  days^  of"  ^^^/     ^It^ 

^^  marriage,  thry    fnarrying   with  the  confent  of  the /aid  Gabriel  *.    . \^^ 

"  Tahourdin  the  father,  or  his  executors,  or  the  furvivoirs  or^^^^^^^^^^^^^^^^^ 

^^furvivor  of  them^  to  be  tefiijied  by  their  fubfcribing  their  names     -^^^^^^^  ^'^^ 

**  to  the  marriage  articles,  or  fettlenunt  of  the  faid  children,  as    *    __J^f^ 

••  witneffis,  or  by  being  parties  thereto,  and  executing  the  fame : 

**  And  in  cafe  any  of  the  faid  children  fhould  die  before  twenty^one, 

^^  or  fbould  marry  without  confent  as  aforef aid,  then,  andinfucb 

•*  cafe,  his  will  was,  that  the  fbare  or  fiares  in  the  faid  7000/.  of 

^^  fuch  child  or  children  as  fhould  die,  or  marry  without  confent  as 

**  mforefaid,  fhould  go  and  be  transferred,  fbare  andfbarfi  alike,  ta 

••  the  others  of  the  faid  feven  children, .  at  twenty-one  or  marriage  with 

^^  confent  as  aforefaid  \  and  did.  thereby  dircft,  that  his  nephew 

•*  Gabriel  Tahourdin  fhould   receive  and  enjoy   to  his  own  ufe 

•*  the  yearly  dividends  and  profits  of  the  rcfpeftive  proportions 

*'  of  his  faid  feven  children,  in  the  faid  7000  /.  until  their  age  of 

*•  twenty-one,  or  marriage  as  aforefaid." 

The  teftator  died  foon  after :  his  brother  is  likewife  dead, 
and  Gabriel  Tahourdin,  the  nephew  of  the  teft'alor,  is  dead^ 
Cajfandra  married  tlie  defendant  Gra^*^/i,  July  25,  1740,  without 
confent;  and  Peter  married  the  day  after  without  confent  -,  Gabriel 
junior,  arrived  at  his  age  of  twenty-one,  but  died  before  fhe 
forfe'turcs  were  incurred  by  his  fiftcr  Cajfandra^s,  or  his  brother 
Prfer's  marriage  without  confent  (2).  •  ^  • 

The  bill  is  brought  by  the  perfons  who  have  married  the  othet    [  617  3 
children  of  Gabriel  Tahourdin,  the  elder,  with  confettt,  to  be  let 
into  their  refpeclive  (hares  forfeited  by  Cajfandra  and  Peter. 


(i)  Sec  Hgrvey  v.  Afton,  ante  i  vol.     SmaU^    and     Dorothy^    Wejlem. — Thefo 
361 .  and  the  note  at  the  end  of  that  cafe,    were  either  married'  after  zi,  or  with 
{2)  Mary  married  Chancej,  Elixabeth,    confent. 

Mr. 


itf  CASES  Atgad  and  Determined 

c»Aw»cTiw  Mr.  Solicitor  General  counfel  for  the  plaintiff:  One  point 
^^^^''  made  by  the  defendants,  in  their  anfwer  is,  that  the  cxecutoct 
^  naj  dill  oonfent:  Bat  he  (aid,  the  cafe  of  Fry  vcrfus  PorUff 
X  Fent.  199.  was  diredily  contrary,  for  at  the  time  of  the  mar- 
xiage  only  (i)t  fhi  confmi  muft  be  gtven,  becaafe  then  ic  moft 
immediately  go  over  to  the  other  children  if  wtbout  conftnt\  ib 
diat  the  execntors  upon  confenting  afterwards  cannot  bring  a  b&D 
t[>  take  it  from  the  other  children. 

tyhtieJUy  YCitus  tTreitefley^  June  i,  1743.  Fide  amtir  ;S4.  is 
almoft  in  point  y  but,  befidesi  the  executors  do  not  fay,  that  they 
approre  of  it  now» 

From  the  moment  of  the  children's  marrying  with  confent,  or 
aniiral  at  twenty-one,  they  are  intitlcd  to  the  capita),  and  then 
there  is  an  end  of  the  dividends  i  fo  that  the  produce  of  the  ftock 
in  the  father's  hands  cannot  make  a  fund  for  the  benefit  of  the 
children,  as  port  of  his  perfonal  eftate;  nor  will  the  defcndantsbe 
intitled  to  a  ihareof  this  produce*,  for  this  was  certainly  given  onlf 
in  lieu  of  maintenance,  and  from  the  death  of  the  father,  the  ia* 
tereft  muft  follow  the  fame  fate  with  the  capit.il. 

Mr.  Attorney  General  counfel  for  Peier  Tahourdin. 

The  iirft  marriage  wthout  confent  was  bj  Caffandra^  the  fecond 
was  by  Peter ^ 

It  is  infifted  by  the  plaintiffs,  that  Caffanira  and  Peter  have 
forfeited  their  fliares  in  the  1^500/.  and  7000/.  South-fea  itock. 

The  qucftion  then  is>  Whether  Peter  has  forfeited  or  not  ? 

There  is  a  fa£l  which  die  gentleman  on  the  other  fide  have 
Bxduftrrottfly  omitted ;  videlicet^  that  the  executors  did  not  give  k'm 
^nj  notice  rf  the  condkion  \  and  though  it  was  determined  in  Frj 
Tcrfus  Porter^  not  to  be  necefTary,  yet  that  was,  becaufe  rtd 
ejtatr  was  forfeited,  and  it  is,  the  law  fays  there,  rt  is  not  ne« 
ceiKiry,  and  tlierefore,  in  that  cafe,  a  perfon  muft  bring  him- 
i^  within  the  terms :  B^it  I  do  not  recolIe<^  it  hr.s  ever  been 
determined  ib,  where  perfonal  eftate  has  come  in  queftion ;  for 
then  it  is  in  the  nature  of  a  legacy,  and  muft  be  governed  by 
luks  of  the  civil  law:  Where  the  whole  vefts  in  the  executors, 
dicy  ought  to  give  notice ;  for  where  there  arc  legacies  in  a 
will,,  tliey  arc  bound  to  pay  them,  though  not  demanded. 
r  tf  iS  }  Mr.  Brown  on  the  fame  fide  :  The  words  manner  and proporttM 
in  the  iirft  claufe  may  have  another  conftrudlion  than  to  extend 
in  general  to  both  claufes,  and  if  it  can  be  conftrued  to  any  other 
fenfe,  the  court  will  incline  to  it,  as  forfeitures  are  not  favoured, 
and  that  the  teftator  did  not  intend  to  involve  the  1500A  with 
the  7000/. 

He  argued  that  Gmiriel  Tahsurdenh^  though  it  was  a  contin* 
gent  intcreft  in  thcfe  forfeitures,  yet  was  tranfmiffible  to  his 
reprefentatives,  as  he  lived  to  be  2 1 ,  for  a  poflibility  is  aflign- 
aUc  in  equity,  and  the  defendants  in  that  Ugh:  are  intitled :  for 
there  is  uo  cafe  th:»t  mikes  it  neccfTary  for  the  perfon,  who  has 
a  contingent  intcreft,  to  be  living,  when  it  takes  place.  Fidt 
jtingxcrtxK  JFitierr%  Gtfes  i»  Lord  Talbofs  time^  117.     Gorki 

(i)  Reynijk'^^  Martitt^  fofi,  3  vol.  33  u 


in  the  Time  of  Lord  Chancellor  HAM)Wi€Kf«'  <it 

^crfus  Palnur^  a6  Feb.  1734.  and  Pinitsry  ycrlm  EOk,  l  P.  ^^j^^ 
W^ms.  563. 

Did  therelfj  alfi  give  to  hh  executors  7000  /.  8outh-feafioei,  in 
fru/f  to  trahsfer  1 000  /.  South^/ea  fock  to  each  of  the /even  chlldrtHd 
their  refpeBive  ages  of  twenty^one  years  or  days  if  marriage^  ihej 
marrying  with  the  confent  of,  isfc. 

As  this  is  given  payable  at  a  future  time,  thefe  two  diilerent 
periods  muft  be  confidered  feparateiy^  and  relate  only  to  the 
transfer  either  at  twenty-one,  if  that  happen  firfti  or  on  the  daj 
of  marriage^  if  that  happen  firft  ( i ) :  and  though  there  is  a  mar- 
riage noithout  confent^  yet  it  is  payable  at  twenty-one  afterwardsy 
if  mey  live  to  arrive  at  that  age. 

Mr.  Chute  for  Mrs.  Cajfandra  Graydon:  This  is  a  mere  legacy 
and  not  given  by  way  of  poriion^  for  the  teftator  was  not  obliged 
by  a  debt  of  nature  to  provide  for  them ;  and  therefore  ought 
to  be  governed  by  the  rules  of  the  civil  law,  which  difcouragcf 
forfeitures,  efpecially  with  regard  to  the  1500  A  to  which  there 
is  no  forfeiture  annexed. 

Mr.  Solicitor  General  in  reply  faid,  that  the  words  mafsner 
and  proportion  have  two  different  conftruflions,  the  word  pro» 
portion  relates  to  the  (hares  both  in  the  1500/.  and  the  7000A 
and  the  word  manner  relates  to  the  time  when  it  becomes  pay- 
able, vcs.  the  arriving  at  twenty-one  and  the  marriage  wtb 
confentf  according  to  the  rule  that  verba  relata  inejfe  videntur. 

As  to  what  has  been  infifled  on  with  relation  to  Gabriel^ 
junior,  that  a  (hare  in  the  fortunes  forfeited  by  Peter  ^ni  Cajffan^ 
dra  vefted  in  his  rcprefcntatives. 

It  is  impodible  it  could  take  place,  for  Caffandra  and  Peter 
both  married  before  twenty-one  without  conUrnt,  and  on  fuch 
marriage  it  is  given  over  immediately,  fo  that  their  fortunes  were 
forfeited  before  the  time  of  veiling  came^and  are  therefore  abfo« 
lutely  gone. 

Lord  Chancellor,  [  ^^9  3 

Several  queflions  have  been  made  at  the  bar. 

Firft,  Whether  ihcrc.is  any  forfeiture  at  aiU 

Secondly,  What  will  be  the  extent  of  it. 

Thirdly,  What  (hares  the  parties  claiming  under  the  forfeltort 
are  to  take. 

Now  as  to  thefirfly  it  is  extremely  plain  there  is  a  forfeiture 
incurred  by  a  marriage  without  conpnty  or  otherwife  this  cafe 
would  not  be  conliftent  v/ith  the  reft  of  the  cafes  on  this  head* 

The  only  excufe  attempted  to  be  made  is,  that  the  defendants 
had  no  notice  of  the  condittjn  in  the  will  of  Badouin. 

I  fliall  lay  this  out  of  the  cafe,  for  where  there  is  a  condition 
annexed  by  a  will  to  a  devife  of  real  or  perfonal  eftate,  and  no 
notice  required  to  be  given,  nor  any  pcrfon  obliged  to  give  notice, 
there  the  legatees  muft  perform  the  condition,  or  cannot  be  in- 
titled:  and  if  they  do  nor>  where  there  is  a  devife  over,  afor«> 
fciturc  incurs. 

(1)  Garbut  V.  Hii^on^  ante  i  vol.  381. 

X  Nor 
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^"^^ncrr,        J^OT,  in  the  rcafon  of  the  thing,  do  I  fee  any  difference  at  all 
*^  between  real  and  perfonal  cftate :  and  therefore  where  nobodj 

is  bound  to  give  notice,  the  parties  mud  themfelves  take  xk>- 
tice. 

It  is  faid  the  exc^^i/hrs  fliould  have  given  notice^  but  the  tcftator 
Las  laid  no  fuch  obligation  upon  them,  neither  do  the  executors 
take  any^  beneficial  intcrcft,  whedicr  the  condition  be  perforated 
or  broken. 

The  fecond  quell  Ion  is,  What  will  be  the  extent  of  the  for- 
feiture ?  whether  the  forfeitures  are  confined  only  to  the  700c/. 
or  by  relation  extend  to  tlie  1500  A  likewife. 

This  is  not  quite  fo  clear,  but  I  am  however  of  opinion  that 
the  forfeiture  extends  to  both:  nor  can  I  make  any  other con- 
firu£tion,  without  contradicting  the  teftator's  own  intentioD, 
and  making  the  court  contradict  themfelves. 

For  the  teftator's  putting  the  two  fums  in  different  clatties, 
was  on  account  of  the  gift  of  the  produce  of  the  1500/.  dock 
to  his  brother  during  his  life,  or  otherwife  he  would  have  thrown ' 
the  whole  into  one  claufe. 

The  orijginal  proportion  would  have  been  a  diviGon  into  fe- 

venths,  but  is  diilTercnt  when  one  or  two  or  more  of  the  devifces 

marry  tuiihout  confent^  and  therefore  the  proportions  arife,  and 

are  to  be  regulated  by  the  feveral  contingencies  as  tliey  happen* 

C  620  3  '^^  word  tnanner^   a3  has  been  rightly  argued,  takes  in 

every  thing. 

To  one  for  life,      Suppofe  an  cftate  be^  limited  to  one  for  life,  and  to  A  on 

Snwnditbn"'  Certain  conditions  and  reftridions,  and  to  C.  itiformd  pr^diclaf 

nd  reftriaions,  this  will  take  in  every  condition  and  reftriclion  in  the  preceding 

*°iSff  *  ^^^r"  limitation  to  B,  this  expreihon  may  be  found  in  conveyances 

tekc  in  e'vrry      ^^^n  to  this  day,  but  vcrj  commonJy  in  admittances  to  copy- 

condition  and        holds. 

mclSlTi^*       The  third  quejlion  will  be,  what  are  the  (hares  and  propordoni 
irtiwitoi?."^'   the  feveral  parties  claiming  under  this  forfeiture  are  to  take. 

Mrs.  CaJJanira  Graydon  was  married  on  the  25/^  of  Juij^  and 
P^/^r  the  next  day. 

It  is  infilled  by  Petet's  counfel,  that  he  is  intitled  to  a  flnre 
in  CaJfandrJs  forfeiture. 

It  would  be  very  extraordinary  that  Peter  by  marrying  wi/iiMtf 
confent  (hould  forfeit  his  own  fortune,  yet  take  advantage  of  the 
verv  fame  offence  in  his  fifter  which  he  had  committed  himfelf. 

oee  the  claufe  in  the  will,  begiiming.  with,  and  in  cafe  any  if 
the  faid  children Jbculd  die^  f^c.  thefbareorjbares^  isfc% 

What  is  the  meaning  of  the  vioxAs  Jbare  or  Jharee  ?  Wlif 
the  whole  that  the  children  fhall  be  intitled  to,  as  well  the  on* 
ginal  as  the  contingent  portions,  (hall  go  and  be  transferred,  Vc* 
and  this  brings  it  to  the  cafe  of  Mr.  Bendjjb  in  Wrottefley  vcrfiil 
Wrottefley^  where  Ideterniined  in  tlie  iime  manner  on  tJhc  word 
portion^  which  is  not  at  all*  more  general  than  the  woidfiare  in 
tlie  prefent  cafe* 

**  -And  did  thereby  alfogivc  to  his  laid  executors,  bfc.  tntruft 
**  to  transfer,  bTr.  to  be  at  their  refpe£live  ages  of  twenty-one 
*  years  or  days  of  marriage,  they  marrying  with  thecQnfent^  Wf-* 
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It  IS  faid  this  is  a  condition  not  annexed  to  the  age  of  21,  but    Chavkctt^ 
confined  to  the  day  of  marriage  only,  GiArDOJi. 

But  if  they  marry  without  confent  before  2t,  the  condition  is 
broke ;  ana  ii  wis  the  intention  of  the  teftator,  that  there  (hould 
be  no  Kcw  time  which  fliould  arife,  but  the  legacy  to  be  abfo- 
lutely  gone* 

Therefore,  this  making  a  forfeiture  of  the  whole  avoids  the 
abfufd  con{lru£tion,  that  they  may  take  advantage  of  the  very 
fame  breach  of  condition  which  they  have  been  guilty  of  them- 
felves. 

As  to  the  point  relating  to  Gabriel^  I  am  of  opinion,  as  he    [  621   ] 
attained  his  age  of  21,  that  it  vefted  in  him,  notwithdanding  he  Wlifre  eltbtr 
died  before  the  contingency  of  his  brother  and  fifter's  marrying  i^orperfbn^t 
without  confent  happened,  and  therefore  his  reprefentative  is  upona'condn* 
equally  intitled  to  a  (hare  of  the  forfeiture  with  the  other  chil-  fcncy*  and  chat 
dren,  as  that  faft  has  taken  place,  and  the  dying  before  makes  ^^*effcaT« 
no  difference,  for  where  either  real  or  perfonal  eftate  it  given  the  rife-time  of 
upon  a  contingency,  and  that  .contingency  docs  not  take  cSc€t  the  firft  devUce, 
in  the  life-time  of  the  firft  devifee,  yet  if  real  his  heir ^  if  perfonal  J^V^iTpcrfimal 
Hi  executor f  will  be  intitled  to  it ;  for  though  in  law  a  poflibility  his  executor, 
IS  not  affignable,  yet  in  equity,  where  it  is  done  for  a  valuable  ^'^  ^  iaaii*^ 
confideration,  it  has  been  held  to  be  affignable,  and  tranfmiffible 
to  the  reprefentative  of  devifee.    rtde  Higden  verfus  William/on^ 
2P.Wms.  132(1). 

Lord  Chancellor  declared  Chauncy  and  his  wife  were  intitled  to 
one  fifth  part  of  the  portions  fo  forfeited,  JVeflern  and  his  wife 
to  another  Jifth^  Small  and  bis  wife  to  another ^//A  (2),  and  onc^ 
of  the  defendants^  the  executor  of  Gabriel  the  younger,  to 
o^tr fifth. 

The  (hare  of  Gabriel  under  the  will  (3),  his  Lordfliip  faidy 
muft  be  devided  into^.v  (hares,  and  the  forfeiting  children  mult 
take  equally  in  this  with  the  others  (4). 

(i)  Stt  Bates  V.  Dandy  9  ante  20%.  (3)  ''And  ts  to  the  .proportion  of 

(a)  Rene  to    one    other    fifth,   and  "  the  forfeited  fhares  fo  vefted  in  the 

Elizabeth    Small   to  one  other  fifth  as  ''  faid  adminillratrix  of  Gabriel  Tahoutm, 

admioiilratrix  to  Gabriel  the  fon :  fubjedt  '<  din  the  fon." 

to  be  diftribated  as  part  of  the  perfonal         (4)  Reg,  Lib,  A.  1742*  foh  <^73* 

clUte  of  GahrUl  Tabourdin  the  fon, 

Jnon.     July  21,   »743»     Rehearings^  Cafe  344.         x 

IN  decrees  to  account  before  a  Mafter,  formerly  there  was  a  AMafterintak- 
claufe  in  it,  that  if  there  (hould  be  any  fpecial  tnatter^  in  *°**?*^'^*"^^ 
taking  the  account,  the  Mailer  might  (late  it  fpecially,  but  dc-  ^xxtxl\h^%\k 
crecs  now  are  drawn  up  without  this  chufc,  and  a  Maftcr  may  he  has  no  ea- 
Suttifpedalmatternawithjlanding,  .  ■      ?;;^t1]tJ^. 

to  do  it. 
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Cafe  345.  Paul  verfus  Birch,  Julj  21,  iJ42tJlooJJir  Judgnunt. 

Whcretfaaor  f  l*^  WO  pcifons  who  are  now  bankrupts  hircd  a  (hip  of  the 
*****&*"  ffJT"  ^  plaintiff  at  the  rate  of  4S  /.  a  month,  and  executed  a 
UTalfliip^^  f^  charter 'part J  ^  by  which  the  goods  to  be  put  on  board  were  made 
9tajbr^  oa  hit  liable  to  the  plaintiff:  fome  merchants,  who  live  in  the  Wefi 
Sn^^"  nth  ^''^'*'^>  loaded  this  ihip  with  goods,  and  allowed  the  bankrupts 
widnotontdie  *  ^^^  fafhsrs  p/.  a  ton  for  the  carriage. 

fotofthemer* 

cbaots  hi»  prtncipab,  they  are  not  liable,  nor  thetr  soods  put  on  boird,  to  fatisfy  the  MafterS  deaun^, 

kat  they  are  liahle  to  pay  the  fador  the  freight  Tor  the  cargo  |  and  ai  he  was  boand  by  the  chaner- 

forty^  which  gave  the  mafter  a  fpecific  lien  on  the  goods,  he  hat  a  right  o»  be  paid  in  the  firft  ^e, 

^         fefore  the  afllgnees  of  the  fador  under  a  conuniffioo  of  bankruptcy  againft  him,  who  ftand  osly  in  the 

/     J  ffaceofthehaokiupu 

^   J  k  1%      The  plaintiff  infifts,  that  as  the  bankrupts  are  not  able  to  fa- 
l^c/L^^/dji^/^y  ^sfy  him  the  whole  hire  of  the  fhip,  that  the  merchants  are  liahk 
^f^^Jr^r.  /"/^  ^  ^°  *^  ^"  refpecl  of  their  goods,  which  arc  bound  by  the  char- 
-= — '- —         '  tcr  party. 

£  tfaa  3  Lord  Chancellor, 

Two  queftions  arifc  m  tliis  cafe,  the  firft  between  the  plaintiff 
and  the  aifignees  of  the  bankrupts ;  and  the  fecond  between  the 
plaintiff  and  the  defendants  the  merchants. 

As  to  the  ajftgmes^  the  queftion  is.  Whether  the  charter- 
party  is  fuch  a  fpccific  lien  on  the  goods  as  to  pay  the  plaintiff, 
or  whether  the  right  is  in  the  ajftgnees,  and  the  plaintiff  fliaU 
come  in  only  as  a  creditor. 

I  am  of  opinion  that  the  right  is  in  the  plaintiff,,  for  as  tli^ 
bankrupts  themfelves  are  bound,  of  confequence  the  aflignees 
gre  who  ftnnd  in  their  place  (i). 

But  what  fecms  to  be  of  great  confequence  to  merchants  in 
general,  is.  Whether  the  cargo  is  further  liable  to  make  up 
the  deficiency  to  the  plaintiff  upon  what  is  due  to  hiip  for 
freight. 

Firft,  Whether  it  is  liable  under  the  general  law  of  mer- 
chants. 

As  to  the  general  law,  the  cargo  is  no  doubt  liable  to  pay  the 
freight,  or  the  ex  pence  of  carrying  the  goods. 

What  occafions  the  difficulty  is,  that  the  48  /.  a  month  ii 
termed  for  the  frciglit  of  the  goods  :  but  improperly,  for  it  is  ra- 
ther for  the  hire  of  the  fhip,  the  bankrupts  being  at  full 
liberty  to  put  in  what  nuilcr  they  pleafed,  and  alfo  the  mari* 
iiers. 

in  Molhj  dcjurc  rnaritmo^  4^6.  fee.  9.  it  is  faici,  "  If  a  faftoT 
**  enter  into  a  charter-party  with  a  maftcr  for  frei^htmcnt,  the 
**  contradt  obliges  him;  but  if  he  lades  aboard  generally,  the 
•*  goods,  the  principals,  and  the  lading  are  made  liable,  and  nt>t 
"  the  fador,  for  the  frcijhtmcnt." 

Now  the  prefent  cafe  is  ftrongcr:  the  bankrupts  the  faftorf 
enter  into  tlie  contract  for  the  hire  of  the  ihip,  and  the  mer- 

(i)  Jew/on  V.  MluI/qu,  ante  420* 

cbaall 
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h 
chants  enter  into  a  contraft  only  for  the  freight  of  the  goods ;  and       Pa  vt  ▼. 
is  like  the  cafe  of  a  common  carrier,  wh?rc,  if  a  perfon  load*  his        ^**^»« 
waggon,  the  goods  are  lial)ie  to  pay  him. 

The  next  confideration  i.?,  Whether  the  bankrupts  themfelves, 
by  virtue  oUhecharter-p.-irty^  can  bind  the  goods  of  efce  merchants 
to  anfwer  the  freight. 

I  think  not. 

The  merchants  are  no  doubt  liable  to  pay  the  bankrupts  the      [  623  1 
freight,  but  it  would  be  very  hard  to  make  the  goods  liable  to 
fati^fy  the  plaintiff's  demand. 

^onfidfcr  what  a  faftor  is.  Molloy^  in  the  book  juft  now 
cit<ti^page  493 .y/r.  I.  fays,  "  A  fa<^or  is  a  fervant  created  by 
*'  a  merchants  letters,  and  taketh  a  kind  of  provifion  tailed 
•*  faflorage ;  fuch  perfons  are  bound  to  anfwer  the  lofs,  which 
*'  happens  by  overpaffing,  or  exceeding  their  commiffion  ;  but  a 
**  iimple  fervant  or  apprentice  can  only  incur  his  mailer's  dif- 
'*  pleafure." 

Where  a  faftor  becomes  bankrupt,  it  has  been  held,  if  the  If  a  Aaorbe* 
merchants'  goods  are  not  mixed  with  his  own,  they  fliall  go  to  ^^^^^""^l^^^^ 
the  merchants.  ctunu*  goods  are 

not  mixed  with  his,  they  ihall  have  them. 

The  bankrupts  made  an  agreement  with  the  mailer  on  their 
own  account,  and  not  on  the  part  of  the  merchants,  and  there- 
fore the  merchants  are  not  liable.  Otherwife  they  would  be  in 
the  hardeft  cafe  imaginable,  for  they  would  be  liable  to  any 
private  agreement  between  the  occupiers  of  a  (hip,  and  the  ori- 
ginal owners  of  it. 

A  perfon  that  lets  out  his  (hip  to  hire,  ought  to  take  care  that  ^j^o^v^iletihli 
the  hirer  is  a  fubftantial  man,  and  fufficient  to  make  good  the  (hiptohire^muil: 
hire,  and  it  is  his  bufinefs  to  look  into  this,  and  \f  the  perfons  take  care  the 
who  hire  are  not  competent,  the   matter  muft  fufFer  for  his  ^^j^'for^f^i^be 

neglCcX.  not  compete  nty 

the  mailer  muft  fuffcr  for  hit  negleft^ 

Whatever  hardfhip  therefore  may  be  on  one  hand,  to  the 
perfon  who  lets  out  to  hire,  the  hard  (hip  is  much  greater  on  the 
other  (lile  ;  and  what  gives  an  additional  weight  to  the  mer- 
chant's cafe,  is  the  great  confequence  this  is  to  trade  in  general. 

It  is  faid  that  fome  of  the  defendants,  the  merchants,  were 
indebted  to  the  bankrupts,  and  therefore  they  might  detain  the 
goods  to  pay  themfelves,  and  that  by  the  charter-p^rty  the  plain- 
tiff (lands  in  the  place  of  the  faSor,  and  has  tlie  fame  lien  on 
thefe  good?. 

Kfaclor  may  detain  goods  to  pay  cuftoms  in  any  place,  or  for  Topaycuftoma* 
falvage,  but  more  doubtful  as  to  any  other  pretence.  Vidt  W'tfe^-  ^^^^  Salvage,  4 
tnan  verfus  Vandeput^  z  Vern.  203.  tjin  goods- 
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Cafe  ^46.  Walker  vcrrus  JiJcKfj/f,  jfaly  22,   X743  (l). 

I  Wilf.24  s  C.  'nr^  II  E  qutlllons  in  this  caufe  arofc  out  of  the  following  viB 

The  pJrfoiial  *      °^  Beaupie  Bcli^  who  was  indebted  to  the  plaintiffs  ttpon 

elli-e  under  5/s  bond,  and  fcifed  in  fee  of  lands  in  Cambridge/hire^  Nr/hlk^2ai 

will  p*nc.  as  a  LincoltiJ}jire^   to  tlic  amount  of  1500  /.  per  antium^  and  poA^ 

to  -h/cxccu-^  of  a  confiderablc  pcrfonal  eft  ate. 

trixcj,  and  Hull  <^  I  Will  that  all  my  eftate  in  the  county  of  Lowttll^ er  a  fiiffi* 

no!boa-j:i  cd  in  u  cient  part  thereof,  be  fold  as  foon  a^  my  executrixes  comem- 

cxuii*r  ition  Ox 

the  rcaicilr.c.     "  cntly  Can,  f^r  the  pavment  of  my  lawful  debts  and  the  legacies 

^  **  hereafter  n.eniioned,  and  the  cxpence  of  my  funeral^  which  I 

'^«*/^«^<^**.^  «  leave  to  th-  ir  difcrcliori  :  I  give  to  Mrs.   Emma  MarJball^xA 

^f^Un^^ci^.0^^  "  annuity  or  yearly  rcnt-char;:c  of  200  A   to  be  raifed  out  of  all 

J  Oy-^s  ^Z  **  "^y  cdatc  not  ^^rr  after  othn  v.ifc  engaged  in  the  county  of  AW- 

'  *^ ptky  to  be  p.ild  hvr  half-ycaily." 

Then  l.c  ^i^cs  fcvcral  Iperiiic  legacies  and  a  miniature  pic- 
ture, and  fcvcral  prints  to  Evia  ALtrJh'ail. 

"  Laftly,  I  appoint  tl;e  abovementioned  Emma  Marjball  and 
*'  D.rothy  Ht,'U/'jc  joint  executrixes  of  this  my  will,  written  with 
*'  ivy  ov/nhar.d  tlr.s  ii  th  oi'  December y  1740." 

0:i  the  21  of 174^  ^'ic  teftator  added  thefe  words  to 

"  his  vviil :  *'  Aiul  I  rrlvc  and  devife  to  them  all  my  perfooal 
•*  eftate  not  ncrtin  iKitore  dcvifed ;  and  then  executed  itowr 
**  again  in  the  ;  rtfciice  of  three  witnciTcs,  whofe  name$  ap- 
**  pear  ur.d-.T  ir.*' 

A  bill  has  bi'cn  brouplit  by  the  plaintiff  and  other  bond  cre- 
ditors of  the  tcil.itor,  a^^^iinft  Mr.  Jadht^  who  married  Dcrvlhj 
JLiiupre^  oi;e  of  tlie  executrixes,  and  likcvife  heir  at  law  to  the 
tcftutor,  aiul  .7^.://///  ii'/.'jAw  Murjlmd  the  other  executrix,  to  fet 
forth  ti:c  trft.itur\s  pv-Tfon.il  eftate  poflefled  by  them,  and  forai- 
r/iinillring  of  aucti  fulhcient  10  pay  the  plaiiuilFcj,  and  for  tliefalc 
1)1"  the  LlhC'AiC:'.yc  c!l  ite. 

'I'ho  p»incip.:l  ({Uvllion  w^*;,  whether  the  perfonal  eftate  ought 
in  favour  of  the  heir  ac  lavv  to  be  applied  in  cxoncnition  ol  the 
real  tftarc. 

JiORD    CriAKrr.l.LOR, 

That  the  pcironal  cirate  is  to  be  applied  for  the  payment  of 
dcSts  in  ch.c  firit  j;btv,  is  tlic  general  rule,   and  it  is  as  ccrtafn 
th.ir  a  tjftatoT  cannot  as  agairilfc  his  creditors  exempt  the  per- 
fc:)  d  eftate. 
[  625  ]  But  agajnil  his  heir  a:  law,  or  the  devifee   of  his  real  eftate, 

ho  may  fuhilitutv!  tlic  real  in  the  room  of  the  perfonal  eftate,  acd 
ci.argc  the  debts  upon  another  fund ^  which  is  not  in  its  natnic 
primarily  liable. 

There  are  fcveral  diirercnt  ways  6i giving  real  efitsU^  fubjcAU) 
his  debt*. 

A  teftator  m.vV  do  it  by  a  devife  of  the  real  eftate  for  a  tcnBv 
for  years,  in  order  to  pay  the  debts  j  or  ke  may  do  it  by  way  rf 

(I)  ivty.  Lib.  £.  1742.  fol.  569, 
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cliarc:e,  and  let  it  dcfcend  upon  the  heir  at  law :  or  he  may  do  it     Walkee  v. 
by  direftion  only,  without  devifing  it  over-  •' 

But  let  him  do  it  by  cither  of  thcfc  three  ways,  (of  which  do- 
ing it  by  way  of  charge  is  much  the  ftrongeft),  yet  neither  of 
them  fliew  the  real  eftate  is  to  be  primarily  applied. 

For  if  a  man  devifes  real  eftate  by  way  of  trult,  cither  to  be  Though  a  real 
fold  for  a  term  of  years,  or  the  inheritmce  to  be  fold',  if  he  has  eftate  be  deviled 
done  nothing  to  exempt  the  perfonal  eftate,  it  ihall  be  primarily  J^jl^^/ftato/has 

liable  (l}«  done  noti;ing  to 

exempt  the  perfonal)  It  (hall  be   primarilj  liable. 

The  general  rule  of  this  court,  though  delivered  fometimcs  in  ^^V^l^"' r*jT 
one  form,  and  fometimes  in  another,  is,  that  the  perfonal  tTfirft  applied, 
eftate  (hall  be  applied,  unlefs  there  be  exprefs  words,  or  a  plain  up icfs  there  arc 
intention  of  the  teftator  to  exempt  his  perfonal  eftate,  or  to  cxpr.fs  word^, 
give  the  perfonal  eftate  as  afptctfic  legacy  (2),  for  he  may  do  this,  tion  oftl.r'teft-i- 
asrwell  as  give  the  bulk  of  the  real  ejlate  by  way  of  fpecific  Ic-  tor  to  exempt  it, 

'^  *  *  or  to  give  it  as  a 

o*^7'  ^  -r  n     'I  -      fpccificlegacy. 

rhcreforc,  in  the  prefent  cafe,  there  muft  be  a  manifeft  plain 
intention  in  this  will  to  exempt  his  perfonal  eftate. 

And  I  am  of  opinion  there  is  fuch  a  manifeft  plain  intention  to 
give  the  perfonal  eftate  as  a  fpecific  legacy  to  his  executrixes, 
and  to  exempt  it  from  his  debts. 

See  the  devife  of  his  Limolnfjlre  eftate. 

After  giving  feveral  fpecific  legacies,  he  fays  laftly,  I  appoint 
the  abovcmentioned  Emma  Alarjhall  and  Dorothy  Beaupre  joint 
executrixes  of  this  my  will. 

If  the  teftator  had  rcftcd  there,  it  was  only  making  them 
executrixes,  and  the  perfonal  eftate  would  then  have  been  ap- 
plicable to  exonerate  his  real. 

But  the  teftator  fome  time  after  adds  thefc  words  :  And  I  give 
imd  devife   to  them  all  my  perfonal  ejiaie  not  herein  before  devftd^ 
and  in  a   formal   manner    rc-cxecutes    his    will  :    and    this  I      [  626  J 
muft  take  take  notice  of,  as  it  muft  be  made  part  of  the  pro- 
bate. 

This  is  an  extreme  ftrong  circumftance  to  fhew  the  in  ten - 
Hon  of  the  teftator,  and  indeed  unfurmountable,  and  a  much 
ftrongcr  cafe  than  if  infcrted  in  the  will  when  firft  executed  ; 
fcut  if  infcrted  at  firft,  I  ftiould  even  have  thought  it  a  ftrong  cafe 
K>r  exemption. 

fi)   SoCiwv^rr  V.  Mead,   Pre,  Cha.  2.  (2)   %o  Adams  v.  lUyrkky    I  Eq,  Jo. 

^'Jman  v.  Smithy  Pre.  Cha.  456.      Fienco  271.  pi.  13.     Ratrfclds.  lt^;^ndoujn^  ire. 

^     Cbicbtfter,  2  Vcrn.  568.      Staplcton  v.  Cha,  10 1.      Jf'ainrij^ht  v.  Btv.MjiLcsJhid, 

^eii'illet    Ca.   temp,   7".  208.      Hnjlewood  451.    Staflcicn  v,  Ccl-uifli,  Ca.  tcmp^Tidb, 

^»  Pope^  ^P,IV.  32;.    Farcyesv,  Robrrt-  201,      Phipi>s  \,  AnNfJhy,  .tfiie  ^S.     Bick^ 

^ra,    Bun6,    302.      Bntdenel   v.    Houghton^  ndlv.  Page,  ant i  "jt^.     Ancafter  wMayi,  ^ 

^^/#  273.      BriJgman^,  Dove,  pojl.  "K  v(A,  I    Bro.   L.ha.  Rep.  ^y\.      H^elb  m.  Joy:cs, 

fc02.      Lord  Incbiquin  V.  O'BrUm,  I  IVilf  2  Bro.  Cha,  Rep,  60.      See  Gal:ou  v.  Han^ 

*  J.     Amb.  33.  i).  C      1  Bro,  Cha,  Rep.  coik,  af:te  459.  note  1.      Mhtor  v.  //Wi- 

|ks8.  S.  C.    §am<well  V.    H^'akc^    I   Bro:  Jiead,  3  Bro,  Cha.  Rep,6zj.      ^ 
^ia.  Rep.  144. 

'  P  p  2  The 
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Walicir  ▼.  The  additional  words  upon  the  rcpublifhing  the  will,  do  not 
jACKftoK.  niean  what  the  teftator  had  before  fpecifically  devifed  out  of  die 
perfonal  cftate. 
A  pravifion  out  Making  a  provifion  out  of  his  real  eftate  for  one  executrixy 
of  the  real  cftate  ^jjj  ^Qt  bar  her,  neitlier  will  the  fpecific  legacies  given  to  one 
trix  will  not  bar  executrIx  bar  either  of  the  refidue  in  the  perfonal  eftate,  for 
Jier,  neither  will  they  are  put  in  to  give  one  a  preference  of  tlir  other  ( i),  andto 
lw«  to  ofefblr  diftinguilh  their  two  cafes,  for  he  intended  Mrs.  Marjtall  (hould 
either  of  the  re-  Have  particular  parts. 

iidue  in  the  per- 
fonal cftate,  but  are  put  in  only  to  give  one  a  preference  of  the  other. 

As  the  will  ftood  orginilly,    the  executrixes   would   lure 
had  very   little  benefit  from   it,    and  therefore   upon  the  re- 
execution  the  teftator  threw  in  this  claufe  to  give  them  die 
perfonal  eftate  by  way  of  fpecific  legacy ;  when  this,  drcum- 
itance  is  confidered,  die   cafes  already  adjudged    are  not  fo 
ftrong  as  the  prefcnt.     Adams  verfus  Mcyru'^^    Eq.  Caf.Ar. 
2^1.  at  the  Rolls y  was  a  much  weaker  cafe*:  thofe  cafes,  where 
reft  and   refidue  are    given  by  will,    are  the   weakeft  of  all, 
and  feveral  cafes  upon  thefe  words,  where  it  has  been  held 
that  the  perfonal  eftate  is  not  exempted  from  payment  of  debts 
in  the  firft  place. 
Ateftatoimjy         It  is  no  objeftion   here,  that  the  perfons  to  whom  it  is  de* 
Sr  ^/*^f"'°'  vifed  arc  made  executrixes,  for  a  teftator  may  give  an  execntor 
efta.e,  as  ale-     the  pcrfoiial  cftatc  as  a  fpecific  legacy  exempt  from  debts,  as  well 
gicy,  and  ex-     as  to  another  pcrfon. 

empifromdebtt.  j,^^  ^^^^^  ^^^^^^  legacies,  and  funeral  cxpcnccs,  arc  odIi 
words  of  ftile,  and  no  weight  to  be  laid  upon  them.  Bnd^ 
verfus  Lijle  the  30th  of  November^  1732,  was  not  fo  ftrong  tt 
this,  nor  Hall  verfus  Broker^  Gilbert  73.  nor  Stapletm  vcrfili 
ColvUlf  Trin.  T*  1736  {2),  there  was  only  a  power  given  whidi 
fpeaks  moil  ftrongly  that  it  was  intended  merely  in  aid  of  the 
perfonal  eftate. 
r  627  ]  The  cafe  of  Banjpfield  ytrtus  Windham^  Prec.  in  Chan,  lor. 
and  fFainwright  verfus  BendbnveSy  2  V^ern.  718.  do  not  come  op 
to  this,  but  are  much  weaker  tlian  the  prefent. 

Upon  the  whole,  a  ftronger  circumftance  carmot  bednn 
the  republifliing  his  will,  and  an  alteration  from  what  itwai 
before;  and  unlefs  it  is  conftrued  to  be  his  intention  to  ci« 
empt  his  perfonal  eftate  in  favour  of  the  executrixes,  the  wowb 
are  fruitlefs  and  vain,  and  do  no  more  in  tlieir  favour  than  die 

(1)  mdtBlinkbom  v.  Feajl,  2  Fef.  27.     prjt.  ^  vol.  226. 
Wil/oti  V.  Ivatt   2  FeJ\  166.  note  I.      1  (2)  Ca,  trmp,T<dh.  202.  S.  C.    lif* 

C#;rV  P,W.  550.     Swtbcot  v.  kFat/on,    Ah.  372.  pi.  21.  S.  C. 

•  vf.  by  will  gave  feTfral  pecimiary  legadei,  and  after  devifes  lands  to  cnUkOi i> 
truft  that  they  do  and  ihall  by  mortgage  or  fale  pay  his  debts,  legacies,  and  fiiBcnl^ 
pences  \  then  devifes  all  his  goods,  chattels,  and  houfhold  ftuff  In  fuch  a  honfe  i»^ 
and  then  goes  on  in  thefe  words :  jUitbi  rtfi  and  rtfidm*  rfmj  paftmd  ^Utt  I  ptioi 
dev'tfe  t«  wy  ntiifi^  whom  I  mahjolt  txicutrix*  Sir  Jofrph  Jd^l  heM,  that  die  ictt* 
of  the  perfonal  eftate  belonged  to  the  wife  at  a  fpecib:  devife,  and  that  the  wodivrt 
to  be  underftood,  the  rtfdu^  of  what  he  had  not  before  particularly  devifed,  alt  dV 
refidue  alter  debts  paid.    Adam  verfoa  M^rkk  at  tbi  R$Uif  Hill.  7. 1714. 
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will,  as  It  originally  ftood  would  have  done  before;  therefore    Waikh  ▼. 
thefc  words  can  have  no  other  fignification  than  to  exempt  his     J^^**®**- 
perfonal  eftate. 

The  real  eftate  was  by  his  Lordniip  decreed  to  be  fold,  or 
a  fufficient  part  thereof^  for  the  payment  of  the  teftator*8  debts. 

Morris  and  Elizabeth    his    Wife  verfus   Burrows   and    others ^     Cafe  347. 

>/>a6,    1743.  aEq.Caf.Abr. 

a72.pl.  39.S.C. 

THIS  caufe  comes  on  now  for  further  dire£lIons  after  the  F'»'ft  !>««<*  *»«- 
Mafter's  report,  and  it  is  upon  this  cafe :  '^kYlt  "A 

1737.    (See  the  cafe  fully  ftated  in  Tratf  jitkjns'i  Rej^9rts,  1  yol.  399). 

JohnSurrov:s  at  his  death  left  iffiie  five  children,  the  plairitiiF  a  freeman  of 
EiiTutbetb  GyUs  2nd   John  znd  Mary  married  to  Wcol/ajlon,  2nd  Lon^ioMhy  wWi 
Ann  to  Edward  Rofe^  which  Gyles^  John^  Mary  and  Ann  were  ^J^j" 'Xof  S 
advanced  by  their  father  in  his  life-time.  his  efh^e*,  as  well 

the  orphanage 
as  the  teilamentary  part ;  where  fome  of  the  children  ihall  eled  to  abide  by  the  caftom>  and  others  to 
take  by  the  wtlly  their  fharn  of  the  •rfbaMgi  partjball  n9t  accrue  f  that  part,  hmtjbaii  £o  according  to  tbt 
^i/lp«fitim  of  the  father. 

He  by  will  gave  legacies  to  all  his  children,  and  to  other 
perfons,  and  the  rcfidue  of  his  eftate  real  and  perfonal  he  gave  ^ 
to  bis  fons  John  and  Gylcsy  and  his  daughters  Mary^   Elizalfeth^ 
and  Artn^  their  heirs,  executors  and  adminiftrators,  equally  to  be 
divided. 

The  teftator  died  on  the  7th  of  Offobetf  173a,  leaving  iflue  as 
aforefaid,  and  Gyies  Barrows  alone  proved  the  will,  and  pofTefTed 
hi?  perfonal  eftate,  which  was  more  than  fufficient  to  pay  the 
teftator*s  debts. 

The  plaintift'*8  counfel  at  the  hearing  of  the  caufe  argued, 
that  the  teftator  being  a  freeman  of  London,  and  leaving  fuch 
iflue  as  aforefaid,  had  not  power  to  difpofe  of  his  perfonal  eftate 
by  his  vtrill,  but  the  fame  ought  to  be  diitributed  according  to  the 
cuftom  of  the  city  of  London^  and  the  teftator  having  given 
plaintiff  Elizabeth  no  more  than  900/.  on  her  marriage,  ;which 
is  far  (hort  of  what  he  gave  the  reft  of  his  children,  and  not 
having  by  his  will  advanced  her  equally  with  his  other  chil* 
dren,  infifted  the  will  ought  to  be  fet  afide. 

The  defendants  infifted  that  the"  ttrftator  and  the  plaintiff  [  628  ] 
Elizabeth  before  her  marriage,  together  with  George  and  Phillis 
Burrowij  two  otlier  children,  before  the  teftator  became  a 
freeman,  entered  into  an  agreement  with  him,  whereby  they 
did  rclcafe  their  right  to  any  part  of  his  perfonal  eftate  by  the 
iaid  cuftom. 

The  plaintiff*  brought  their  bill  to  fet  afide  the  agreement 
and  the  will,  and  that  Gy/cs  Burrows  may  account  with  the 
jpUmtiffs  for  teftator's  perfonal  eftate,  and  that  plaintiffs  may 
bring  their  advancement  into  hotchopot|    and  be  paid  their 

P  p  3  cufton^ry 
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MoRRrsv.     cuftomary  (hares  of  the  teftator's  perfonal  cQate,  and  of  the 

Burrows,      dead  man's  part. 

The  caufe  was  heard  the  3d  of  February^  ^liT*  at  which 
time  his  Lordfliip  decreed  **  the  agreement  to  be  voluntarj, 
**  and  under  the  circumftanccs  of  tlie  cafe  ought  not  to  be  con- 
*'  I'.dcred  as  binding  between  the  tellator  and  his  faid  children, 
**  and  that  the  plaintitFs  are  intitlcd  to  their  cuftomary  (hare 
**  of  the  orphanage  part  of  the  teftator*s  cftate,  which  is  a 
»« m-)iety  of  the  clear  pcrfonil  cflate ;  but  that  the  plaintiSs 
**  elefting  to  claim  by  the  cuftom,  arc  not  to  have  any  benefit 
*'  by  the  will  •,  and  thit  the  defendants  Gyfcs  BurrotvT^  JJm 
"  Burrows  y  Mary  IVoollajloHy  and  Ann  Rofiy  the  children  of  the 
*^  ttdator,  were  to  be  at  liberty  to  make  their  cleflion,  whether 
"  tlify  will  take  by  the  will  of  the  tcllator,  or  by  the  cuftom  of 
<>  Lcndon:' 

The  defendants  Hiary  Tl^oUaffGn  and  Ann  R:fe  have  nottft 
under  the  decree  made  their  election,  whether  tliey  take  by  the 
will  only,  or  by  the  cuilom,  becaufe  they  do  not  know  whatwiil 
be  the  confcqucncc  of  fuch  cledlion- 

J.ORD    ClIANCI-LLOR, 

The  queftion  is,  Whether,  when  fomc  elcft  to  abitJcby 
the  cuftom,  and  others  to  take  by  the  will,  the  (harts  of  the 
latter  fliall  go  among  the  othors,  or  go  according  to  the  will. 

I  thought  at  fiift  that  it  Ihuuld  go  according  to  the  will;  but 
no  cafe  being  cited,  and  it  not  appearing  to  have  been  confidered 
on  the  part  of  the  plaintifts,  I  was  willing  to  give  them  time  to 
look  into  cafes,  and  hear  what  could  be  ailcdged  in  their 
favour. 

Mr.  Chute  cited  a  cafe  of  Ranulirif:?:  verfus  Rnivlmjcn  before 
Lord  Hi^r court  i\\*i  8th  of  "J^y  17  T4  ( i ).  There  a  freeman  had 
nine  chihlrcn,  n^  whom  one  chofe  to  abide  by  the  cuftom,  the 
other  by  the  \vi}l  :  L':rd  Chnrcelhr  decreed  that  child  one  ninth, 
and  tlie  otlier  tlglit  ninths  of  the  peribnal  eftate  to  bcfubjedto 
the  difpofKion  of  the  tcftator's  will. 

'i'his  cafe  \\'fi^  been  generally  cited  to  fhew  the  cuftom  is, 
thnt  (when  a  wife  is  compounded  with)  the  orphanage  is  one 
f  629  ]  moiety;  but,  according  to  Mr,  Chute\  ftatc  of  it,  it  is  acaftin 
pc^lnt.  I  tliink  it  agreeable  to  the  reafon  and  equity  of  the  thing, 
and  rh.ic  the  prxifent  cafe  ditFcrs  tiitirely  from  the  cafe  of  a  viie 
con)|'   iinded  with. 

In  tlie   c;il---  of  T^^iirifend  verfus  ToivrJ^rd^  Lord  Tafhfs  (^\' 

r\\ou  mgnefuio  i\:omK.<\    to   he    the   fnmcway;  though   this  point 

happened  no:  to  h.-  triat^n.d,  a^  ihi.i  tlcdtibn  was  not  madciher?, 

.    and  io  WLis  not  mtniiontd  in  the  (icrrce. 

Kopetfaicj^  Thi^.  is  :i  queuion   not  of  i!»o  fuitom,  b\it   d'^pending  on  il- 

U<,    >  •  ^•''»    co'iiiv  of  tliis  roiiit,  which  is  tli.it   no  iKTion  Ih.ill   take  by  'he 

lini.  aj.nv        uill,  \vM  \\i  tiie  f.unc  time?  do  any  thing  that  ihall  deilroy  ihc 


^Citf»/)     LU-  Will, 


Where 


(l)  S.  C.  qteJ    Pn.    C'ja.    537,  foj}.  (2)    .\Vv)    v.    MorJ<tuul,   1   Vtrn  5S1. 

64+.  ^tn-vJUlu  V.  S:)ititJuU,  Ca,  hm}.J»^ 

174. 
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Where  a  father  has  only  difpofed  of  the  teflamentary  part,  they     Morris  v. 
may  take  both  ;  but  wheri!  he  lias  taken  upon  him  to  dilpofe  of        ^'««^w<. 
both,  tfiey  cannot,  becaufe  it  is  InconGflent,  and  muft  one  way  '^^^  chilJr<raof 
or  other  break  in  with  his  difpofulon.  LkeTnh  ^.l^s, 

when  the  tiihcr 
hii  difpofed  of  the  tclUmcntary  only, 

S 

Therefore  I  muft  put  thtm  to  make  their  elcSion. 

If  they  eleiSl  to  take  by  the  will,  it  is' only  a  fubmiflion  that 
their  part  fliail  go  according  to  the  difpofition  of  the  father. 

Now  making  the  (hare  of  the  child  who  clc£ls  to  take  by  the 
will  to  accrue  to  the  orphanage  part,  is,  to  give  it  contrary  to 
that  ele£lion :  it  u  not  direclly,  but?  in  confequence,  letting 
ihok,  who  take  by  the  cuilom,  take  benefit  by  rcafon  of  the  will. 

But  It  is  faid  that  l^itting  it  accrue  to  the  orphanage  part,  is 
agreeable  to  other  cafes. 

As  for    example,  that  of  a  wife  compounded  with;  but  this  Tlecuftom, 
depends  on  a  ditferent  reafon,  vlz^  the  cuftom  which  divides  the  ^^'^<'r«  »  ^vifc  of 
tcftator's  eflate,  in  cafe  a  wife  is  compounded  with,  into  two  compounjjd 
parts,  as  if  th  jre  was  no  wife  ( 1 ) :  it  bus  been  compar?d  likewife  with,  is  to  divide 
to  the  cafe  of  children  piovidcd  for,  but  thi;i  alfo  depends  on  the  ^-"^  ^^^^'^  '"^?. 

n  ■  ^WO  pars,  J5lt 

CUltom.  nercwa^no 

Tke|i(icnt  is  a  cnfe  of  children  all  capable  of  taking  within  wife. 
the  CMMf  Mid  depends  on  the  clcclion  of  the    child,  and  not 
on  die  a£l-  of  the    father,    which   was  the   cafe  put  by  Mr. 

ft  any  wrong  done  to  the  children  who  take  by  the  cuftom  ?    • 
No  certainly,  for  they  have  all  that  they  would  have  had,  if  all 
had  taken  by  the  cuilom. 

Therefore,  as  the  whole  depends  on  the  eleftion  of  the  chil- 
dren, and  as  all  might  have  taken  by  the  will  fo  may  afjy 
one* 
'  The  diftinclion  between  acls  of  ^he  father  and  the  children  is  r  ^^^  -i 
plain,  and  the  election  being  that  this  part  ihall  goby  the  will,  if 
the  court  was  to  declare  that  this  Hjaic  Jhould  go  to  the  orpha- 
nage part,  it  is  contrary  to  the  clcclion  :  and  therefore,  if  there 
had  not  been  a  cafe  in  point,  I  (houKl  have  determined  it  this 
way  :  and  I  dare  fay  it  was  taken  to  be  fo  at  the  lime  of  pro- 
iiouneing  this  decree. 

Therefore  I  mull  .i*  jlare  the  fliare  of  Anne  Rcfcy  who  clefts 
to  take  by  tlie  will,  a.ccrues  to  the  tcilator's  cliate,  and  to  go  ac- 
cording to  his  will. 

176.      Boughtonw.   Bcu^htm^    t  Fcf.   12.  v.    Finch,   4    Ero.  Cha.  Rtp-    3^«      f^^tlg 

iJnrk  V.    Gwft^    2    Fy\    6  J  8.      L^mt    v.  ctiam  HtiirU  v.    Grtenbankcy  f-(i/i-    3    ^ok 

jnikiSt  Ami.   430.      Nm-i/ian  v.    jSmv-  715.       Forrcjtcr    v.     dtton,    Amb,    jtJS. 

nian,  I  Bro.  Cha.  i\(p.  186,      Macuoirtara  C'.//.'  v.  Sboi^etl,  Amh.  72/. 

V.  Jona^    I  Lto.  Cbi.  Rfp.  481.      Ftwiv^  (1)   FUe  M^'Jcal/c   v.  Av;,  nrtte      voL 

V.  Stmuiijhy  I  /)V9.  iJ.uuRy->.  5S8.   B!(*kf  64.  403,     Reads,  Sncil,  poji,  644, 
v^  Bunbwj^  4  BiQ,  Cha.  R-'p.  21.     I'n.-ch 

rp4 
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-Cafe  348.  Story  verfus  Lord  Wtmlfor  and  others^  July  30,   1743* 

^u"chJfl'fofa*  T^  ^  ^  defendant  pleads  a  purchafc  of  the  eighth  part  of  a 
?"iuabJc  confi*-       X     colllcry^  for  a  valuable  confidcration,  without  notice. 

deration  without 

AOtice  of  the  plaintiff  *s  tkle>  it  is  fufficienC  to  aver>  that  the  perfon  who  conYcyed  was  felfed  or  pretcaded 
to  be  feifed)  when  he  executed  the  purclbfe  deedt9  but  where  purchafer  fees  up  a  fine  and  n«Q<»c]aia 
IS  a  bar,  he  muft  aver  that  the  feUer  was  actually  feifcd. 

■        /        ./^^^^^"^ 

^^   ^  //  ^^  y.       Mr.  Noel  for  the  defendant  went  chiefly  upon  the  poflciSon  of 
/iz^'^l^    ^^9     J^  ^^^'^  ^^  ^^  feller  of  this  eftatc. 

j^  ^rrf-'^'^^^*^^^  Lord  Chancellor, 
tiy"^       /fS^/^     Where   you  plead  a  purchafe  for   a  valuable  confidcnition 
/2i^^  without  notice  of  the  plaintifPs  title,  it  is  fufficient  to  a?er, 

that  the  perfon  who  conveyed  was  feifed,  or  pretended  to  be 
feifedi  at  the  time  chat  he  executed  the  purcliafe  deeds ;  but  if 
tlie  purchafer  fets  up  a  fine  and  non-claim  as  a  bar  to  the  plain- 
tiff's right,  it  is  not  fufficient  to  aver  that  at  the  time  the  fine 
was  levied,  the  feller  of  the  eftate  being  feifed ^  or  pretending  to  he 
fcft'dy  conveyed,  tic.  but  you  muft  aver  he  was  actually  feifed } 
it  is  not  neceffary  indeed  to  fay  that  he  was  feifed  in  fee.  for  if 
you  aver  he  was  feifed  ut  de  libero  icnementOy  i!t  ftcfeifitijKiienU 
quidem finis fe  levavit^  it  will  do  (i).  .^"W. 

A  coUieryita  Thougli  the  plaiutifPs  is  a  legal  title,  yet  he  is  proper  in  com- 
fore'^Inaccilj^n^  ing  into  this  court,  becaufe  this  is  not' a  title  of  land,  but  of  a 
may  be  taken  of  collicry,  which  if  a  kind  of  trade,  and  therefore  an  account  mly 
the  profits  here,  be  taken  of  the  profits  here  (2). 

The  defendant  fcts  up  firft  an  equitable  bar,  and  fecondly  a 
legal  ban 

To  allow  the  firft,  it  muft  be  brought  within  the  rules  of  dii$ 
court. 
A  purchafer's  '^^^  ^^^  objeftion  was.  That  there  is  not  a  fuflScient  denial 
denying  notice  of  notice,  bccaufe  it  is  not  averred  the  purchafe  money  was 
exccutVoTof^the  *P^*^  before  notice,  but  only  that  the  pUrchafcr  bad  no  notice,  at 
dccdiisnotfuffi-  or  bcforc  the  time  of  the  execution  of  the  deeds. 

cicnt,  he  muft 

•vcr  that  he  had  none  at  or  before  the  payment  of  the  money. 

[•63 1  ]  As  it  ftands  upon  this  plea,  the  money  might  not  be  paid  be- 
fore notice. 

And  if  it  be  the  eftabliflicd  rule  of  this  court,  that  notice  mail 
neceflarily  be  denied  at  or  before  tlie  execution  of  the  deed,  and 
at  or  before  the  payment  of  the  money  j 

Then  there  is  not  a  proper  averment  here,  and  therefore  I 
am  of  opinion  this  denial  of  notice  is  not  fuiBcicnt,  unlefs  it  haJ 
gone  farther,  and  lliewn  that  the  purchafer  had  no  notice  before 
he  paid  the  money  f  3), 

(1)  Vide  Baker  v.  Friubayd,  unte  3S9.     feft,  3  vol  262.  %/r  v.  Pie}ce,  I  Vef  ajl. 

(2)  Vuit  Bijhop  ofl^'inehe/ier  v.  Knight,  (3)    FiJc Fiffcaeratd  v.  £urk,  Me $97. 
I  P.  ir,  406.     ftfus  allege  v.  Bloome^     Hardingham  v.  NidbUlt,  /h^.  3  vol.  304. 

Tte» 
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Then  the  plea  muft  reft  upon  the  other  b^r,  which  is  a  mere  Stoit  v. 

legul  OIK,  and  yet  is  equaUy  good  in  equity,  as  in  law,  provided  **  Windsoi. 
it  is  plead«:d  with  proper  averments. 

If  it  is  a  mere  Icj^al  title,  and  a  man  has  purchafcd  an  cftatc  If  a  pcrfonpur. 

which  he  fees  him:elf  has  a  defeft  upon  the  face  of  the  deeds,  ^^bbV   h 

yet  rhe  fine  will  be  a  bar,  and  not  aiFe£l  him  with  notice  fo  as  adefcauponthe 

to  make  !iim  a  truftec  for  the  perfon  who  had  the  right,  be-  Ace  of  the  dccji, 

caufc  this  would  be  carrying  it  much  too  far;  for  the  defefl:  beV^r^forthat 

upon  the  face  of  the  deeds  is  often  the  occafion  of  the  une*8  being  defeai$*the  very 

levied*  occafion  of  levy. 

ing  the  fine. 

If  a  man  indeed  purchafes  from  a  truftee,  and  levies  a  fine,  A^ptrfon  wh» 
he  ftands  in  the  place  of  the  feller,  and  is  as  much  a  truftee  as  S"^fterwho" 
he  was  ( i) :  fo  in  the  cafe  of  a  grantee  of  a  mortgagee,  though  levies  a  fine,  is 
he  levies  a  fine,  that  will  not  difcharge  the  equity  of  rcdemp-  asmuchatruftef 

.  -   ^  '  °  ^      '  *^     as  he  was ;  the 

"O"*  fame  as  to  a 

fractec  of  a  mortgagee,  his  fine  will  not  difcharge  the  equity  of  rcdtinpcioB* 

But  there  ;ire  fines  and  non-claim  that  will  bar,  notwitIi(tand« 
ing  notice  at  the  time  of  levying.  ^ 

The  material  objection  was  that  the  plain tiflF  only  claims  one 
8th  part,  and  then  it  is  a  fine  levied  by  one  tenant  in  common, 
and  will  not  bar  the  other. 

It  is  fo  in  many  cafes ;  but  it  w^l  be  carrying  it  too  far,  to  fay, 
that  a  perfon  in  ppfTeflion  of  the  whole,  levying  a  fine  of  the 
whole,  (hall  not  bar  (a). 

The  operation  of  a  fine  and  non-claim  is  not  by  turning  it  into  The  operatioa 
a  right,  but  it  is  by  force  of  the  bar  arifing  from  the  ftatute  of  ^^^  fi"«  *«^  . 

««-•,  ^1r.:»«<.  non-claim,  isl># 

non-claims.  force  of  the  bar^ 

arifing  from  the  ftatute  of  non-daijcoi* 

It  has  been  faid  the  ftatute  of  limitations  will  not  run  againft       [^3^7 
one  join  tenant,  or  tenant  in  common,  unlefs  an  aAual  oufteris  ifaftcranoofter 
made ;  and  to  be  fure  there  ought  to  be  fome  ouftcrj  but  if  after  ten^„\"^com! 
fuch  oufter  a  tenant  in  common  or  jointenant  continues  in  the  mon  or  jointe- 
pofleflion  of  the  whole  for  twenty  years,  it  is  a  bar  f  q).  nant  continuea 

c'.L  re       n  A  \   '       u  ^       ^  '  in  pofleflion  of 

00  in  the  cafe  of  a  nne  and  non-claim  by  one  tenant  m  com-  the  whole  for  29 
mon,  it  will  bar  his  companion,  or  him  who  claims  a  fhare,  years,  it  ii  a  bar* 
if  he  does  not  call  the  perfon  levying  to  an  account  of  the  profits, 
for  this  has  always  been  admitted  to  be  evidence  of  an  a£iual 
oufter. 

Another  objediion  has  been  made,  That  it  could  not  be  faid 
to  be  a  mine  open,  becaufe  there  was  no  coal  way ;  but  tliat 
will  not  hold,  for  though  this  might  not  be  fo  great  a  tempta- 
tion to  a  perfon  to  claim,  yet  it  was  enough  to  induce  him  co 
make  an  entry. 

(1)  Fide  Bovey  v.  Smith,  I  Fan,  6o#         (3  J  See  Reiu/iaj^  v.  RoyJIoMfi  SalJt.  ^i^. 
149.  Prince  v,  Hfylin,  anM  i  vol.  494.      Fatr^ 

(2)  Dee  ex    dem,  fijhar   v.   Proffer^     claim  ex  dem,  of  Epfim  v.  Shack  It  ten,   5 
Car:vp,  217.  Burr.  2604 .    Doe  ex  dem,  Fijhar  v.  Proffer ^ 

But 
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Stcit  v.  But  as  to  the  objedion  that  tlie  fine  is  not  fufficiently  plcaJed 

r      iNDsoR.  ^^  ^^  ^  j^      J  ^^,j^  J  ^^^j^j^Qj  j^et  over  it,  becaufe  in  pleading  there 

•fttheCiraeftria-  "^"11  DC  thc  lamc  itrictners  in  equity  as  in  law. 

Dcfiinc<iuity,         For  it  ought  to  have  been  pleaded  as  an  aftual  fciGn  in  thc 

ft»mUw.  feller,  and  not  that  he  being  fcifed,  or  prets  nded  to  be  feifed, 

But  I  will  not  over-rule  the  plea,  only  order  it  to  (land  for  an 
anfwer  till  the  hearing,  with  liberty  to  except,  fave  as  to  matters 
of  account. 

Lord  Chancellor  thc  next  day  cited  the  two  following  cafes  in 
fupport  of  the  rule  as  to  pleading  a  fine.  Rending  verfus  Royflon 
2  Ld.    Raym.  829.  Earl  of  Sujfcx  verfus  i  U.   Rajm* 

310. 


Cafe  349.  Weyhitid  verfus  Jl^ylatld^  May  1742. 

^•^Whcreahuf-       A/T'^  ^  ^   TFcyland^  on  his   marriage    with  the  defendant  in 

^'   ,  ^andbyai;:tac-  ^1^9i  by  marriage  fcttlcmcnt  coiivcyed  ten  I ong  annuities, 

^A^^^mcni  bctorc        of  tcu  pounds  a  year  each,  to  ^ruftecs,  in  trufk  to  permit  him 

^^  ^gecf  to^^       ^^  enjoy  them  during  his  life  ;  then  to  permit  his  intended  wife 

^^^aparjcularcblng  to  eujoy  them  for  her  life,  with  a  remainder  fo  all  thc  children 

^^  ^^  bcricfit     Qf  (j^g  marriage  equally  :   This  limitation  was  fubjed   to  two 

he  did  a  thing"    provifocs :  //>//,    1  hat  the  hufband   and  wife,  with  the   con- 

cquaiiy  fariifac-  fent  of  thc  truftccs,  might  difpofe  of  thcfc  annuities  abfolutely, 

wfu*  d"*^  ^^r^    (^"^  "^  provifion   is  made  for  any  other  fettlement  in  cafe  they 

fxdrfi<ftionby      did   fo):    A  y^TW/J  pTovifo,  That  it  fliould  be  lawful  for  Mrs. 

implicatiou(i).    IVeylandy  after  the   death  of  her  hufband,  to  difclaim  the  benc- 

^>/.^  yff^r^X    ^^^  of  thefc  annuities,  and  in  fuch  cafe  Hie  ihould  enjoy  fuch  fharc 

7 ^5/A^jk^    /P^    ^^  interell  of  and  in  his  pcifoiiiil  eihite,  as  fhe  would  be  intitled 

' 1^      to,  in  Cafe  he  was  a  freeman  of  London  at  the  time  of  his  death; 

r  ^^-   1     and  in  cafe   Iho  elected  to  take  as  a  freeman's    widow,  the  an- 
^  nuities  were  to  go  to  the  executors  and    adminiftrators  of  Mr, 

If^cyland, 

About  the  year  1720,  Mr.  IFtyland  {l)y  without  the  confcnt 
of  his  wii'c,  iold  ilicl'e  annuities,  and  converted  the  money,  aril- 
ing  by  falc,  to  his  cvn  ufe. 

In  174!,  Mr.  IVeylandy  upon  the  marriage  of  his  eldefl  fon, 
fettled  50CC/.  old  and  new  South-fea  annuities  upon  hiinfeiffor 
life,  then  upon  Mrs.  Weylnnd  for  life,  remainder  to  his  fon  for 
life,  with  remainder  to  his  intended  wife  for  life,  with  remainder 
to  thc  ifllie  of  the  murriai;c,  i0*r. 

In  1742,  Mr.  WtyLmd^  who  never  was  a  freeman  oi  Lonicn 
died  intcliale,  leaving  a  widow  and  fevtral  children  :  And  ihis 
bill  was  brLiujrht  by  foaic  ot  the  children,  to  have  an  account  and 
diliributiou  ot  his  cdatej  and  tlie  two  following  points  were 
nude. 

(:)   nJc  Pcacoci  v.C^^-ifcochy    \  Cha.     fubfcribcd  the  faid  annuity  orders  in«> 
/^,  A  ^5.  the   8.  S.    Compiinyy  and   received  ih9 

\z)  hyith  the  confent  of  Ann  his  wife     moiiry  ariiing  thereby  10  bi«  oivn  vSt4 
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Tlrfly  Wliether  the   cftate  for  life,  limited  to  Mrs.  JF^-jfavd   Wetlawbt. 
by  the  fcttlcment  in   1741,  is    not  to  be  taken  as  a  fatisfaclion     Weyi^ak*. 
for  her  intereft   in    the    lon;^  annuities,    in    the   fettlement  of 
1709,  and  confequently  obliged  to  elect   whether  fhe  will  take 
that,  or  come  in  as  a  freeman's  widow,  and  wave  the  benefit 
of  it? 

Secotidiyj  Whether  before  the  fon  can  be  admitted  to  come  m 
for  his  fliare  of  the  inteftatc's  eftatc,  he  muft  not  bring  in  the 
whole  5000/.  old  .and  new  Sottth-fea  annuities  into  hotchpot, 
or  only  fo  much  as  his  cdate  for  life  in  thofe  annuities  is 
valued  at. 

Lord  Chancellor, 

I  think  the  wife  under  the  firft  fettlement  might,  if  (he  waved 
her  annuity,  take  her  fliare  as  a  freeman's  widow,  and  alfo 
her  fhare  under  the  (latute  of  diilributions  in  the  teftamentary 
third. 

As  to  the  queflion  of  fatisfa£lIon  ( i),  I  am  of  opinion  that 
fhe  mud  make  her  elcftion;  and  that  the  provifion  in  the  fccond 
fettlement,  is  an  implied  fatisfaftion  for  her  intereft  under  the 
firfl. 

By  the  firft  provifo  the  fettlement  is  entirely  in  the  power  of 
the  hufband  and  wife,  for  if  they  fold  thefe  annuities,  there  was 
an  end  of  the  fettlement,  and  the  children  could  claim  nothing ; 
and  in  fuch  cafe,  there  was  an  end  of  her  eleftion  likewife,  for 
that  fuppofes  them  ///  ejp  at  the  time  of  his  death. 

So  if,  after  the  death  of  Mr.  JV'cylandy  (he  difclairaed  thefc 
animities,  the  children  could  have  no  benefit  of  the  fettlement, 
for  in  that  cafe,  they  were  to  go  to  the  executors  of  the  huf- 
band. 

If  no  fecond  fettlement  had  been  made,  (he  would  have  had      r  g^^  t 
a  right  as  againft  her  huftand,  who  had   difjwfed  of  thefe  an- 
nuities without  her   confcnt,  to  be  fatisfied  for  them  out  ofhis 
cllate,  fubje£l  to  the  election  given  her  by  the  d':ed. 

This  (liews  that  the  huibaiul,  by  his  dlfpofition  of  ihcm,  be- 
came a  debtor  to  her  for  this  provifion,  and  mult  be  fo  confidered 
attJietimc  of  making  the  fccoiul  feitlement. 

The  queftion  then  arifes  upon  the  effeft  of  the  deed,  and  is, 
whether  or  no  the  can  claim  the  provifion  made  for  her,  as  a  mere 
bounty,  and  alfo  her  (hare  of  the  perfonal  eftate,  by  the  provifo 
in  the  firft  deed. 

The  general  rule  is,  tliat  where  a  party  to  a  dce4  is  obliged  to 
do  a  particular  thinj^r,  for  the  benefit  oi  another,  and  he  does 
a  tiling  equally  farisfac^ory,  the  intent  being  anfwered,  tliis  court 
will  prcfunic  a  fatistaction  by  implication :  Some  exceptions  I 
allow  to  thi.^  rule. 

Now,  if  in  this  cnfc  the  hufband  by  his  aft  was  become  a 
dc-btor  for  iliis  provifion,  it  is  the  fame  as  if  he  had,  by  the  ar- 
ticlcr.,  originally  been  bound  to  make  it. 

•    If  he  ha<l  ^ecn  fo  bound  by   articles,  or  a  covenant,  T  knovr 
po  cafe    wherein  this  court  has  not  confidered  fuch  fubfequcnt 

( j)  Ftde  Bellajis  v.  Utli'^attj  mtt  I  vol.  426.  and  notes. 

fettlement 
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WxTLAwo  y.  fcttlcmcnt  to  be  a  fatisfa£lion :  and  I  think  his  being  bound  to  do 

W&YLAM0.     j^  i^y  j^jg  ^^^  ^^  jg  jj^g  f^j^g  thing  :  Suppofe  a  covenamt  to  fettk 

hnds,  and  the  pcrfon  fuflers  lands  to  defcend,  it  is  a  prefuniptive 

fatisfaGion.      IVilcocks  v,  IFUcocks^  2  Fern.  558.  Hern  v.  Hem^ 

2  Vern^  555.  and  the  cafe  of  Brnvn  v.  Dawfin  2   Fern.  49S. 

comes  very  near  to  this  ( i ). 

*t\sff  prcfump-        There  is  no  difference  between  a    deed  and  a  will,  except 

^^»  ftroifVr    ^^^^^  ^^^  prefumpticMi  of  fatisfadlion  is  ftrongcr  in  the  cafe  of  1 

m  the  cafe  of  a     deed,  than  of  a  will,  where  a  bounty  is  fuppofcd  to  be  imended. 

4eed,  than  of  a  -• 

m\]Xy  wh«rc  a  bounty  is  fuppofcd  to  be  intended* 

To  this,  it  has  been  objected,  that  this  cannot  be  a  fatisfjc- 
tion  to  her,  becaufc  it  cannot  be  a  fatisfadion  throughout,  [viz. 
to  the  children) ;  and  the  rule  has  been  laid  down»  that  the 
fatisfaftion  miift  be  commcnfuratc  to  the  thing  fatisfied,  and  a 
total  fatisfattion  to  all  the  parties  \  and  here  it  is  no  fatisfa£lioa 
io  the  children. 

But  the  children  by  the  ftrflr  deed  were  left  abfolutely  in  the 
power  of  the  hufband  and  wife,  and  if  (he  elected  her  widoVs 
Ihare,  they  were  to  be  totally  deprived:  Mr,  Weyland ihtrthvi 
had  no  reafon  to  think  himfelf  bound  to  fatisfy  them,  and  it  u-a* 
the  fame  thing  to  them,  as  they  were  intitled  to  an  equal  flurc 
of  the  refidue. 
C  ^35  3  ®^'  ^  think  that  the  rule  laid  down  is  not  a  Tight  one;  the  cafe 
of  Wilcocks  V.  Wilcocks^  is  contrary  to  it,  for  there  was  a  con- 
ftru£tive  fatisfa£lion,  not  co-extenfive  with  the  deed  to  all. 

Where  lailds  defcended  have  been  held  a  fatisfaAioni  I  know 
no  cafe  where  the  court  have  direfled  a  fettlement  of  thofc  land?, 
fo  as  to  anfwer  the  remainders  over. 

I  think  therefore  that  this  provifion  for  the  wife  is  a  latis- 
faftion  for  her  demand,  under  the  former  fettlement,  but  fuls 
jeft  to  her  power  of  elcdion,  which  no  a£l  of  his  couKi  dcpriK 
her  of. 

As  to  the  fccond  quedion,  What  the  fon  advanced  is  to  bring 
into  hotchpot ; 
w  ^  tj  ,  ,  I  am  of  opinion.  That  where  a  father  makes  a  provifion  for  a 
marriage* fettled  ^^"^  on  his  marriage,  all  the  limitations  in  fuch  fettlement  to  the 
5000/.  old  and  wife  and  children  of  fuch  fon  muft  be  confidcred  as  part  of  that 
^riiimfdf'for  advancement  \  and  it  is  not  the  child's  cftate  for  life  only,  that 
life,  then  on      ought  to  be  valucd,  and  brought  in  (a). 

H^J'i  wifo  for 

life,  remainder  to  hi«  fon  for  life,  with  reroaind^  to  hi«intcndcd  wife  for  life,  with  remainder  to  iHe 

iffue  of  the  marriage  ;  Not  inly  fo  much  at  hi:  fftjtefor  iift  in  ibefe  gnnuUles  u  valunl  at,  lut  thf  whit 

5C00  /.  tK'jfl  if  bnugbt  into  hotchpot  before  the  fon  can  he  almuted  to  a  fi>are  of  W/i  perfmal  eflau,  who  JUtJ 

mrflatt. 

(i)   Viae  Blandy  y.WiJmore^    I  Cox^s  of  the  plaintiff,  his  wife  and  children; 

P.  f'f,  524.   note  1.     Let  v.  D^Arnnda^  in  computing  and   feeding  whereof  the 

pojl,  3  vol.  4x9.  plaintiff  was  to  be  charged  with  the/W/ 

(2)   Mis  Lordlhip  dircdlcd  the  mailer  'valut  thereof,  dednfling  only  the  valoc 

to  (ec  a  valae  on   the  faid  5000A  5.  S.  of  the  eAate  and  interell  limiicd  to  ite 

annuiues  fettled  in  1741.  for  the  benefit  plaintiff's  father  for  life,  ^c^ 

The 
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The  intent  of  the  ftatute   was  to  make  all  equal;  and  if  a  WiTtAn©  r. 
daughter's  portion  was  covenanted   by  her   hufliand  to  be  laid    ^^^^^»^' 
out  in  land»  and  fettled,  it  will  be  very  ftrange  if  that  (hould 
make  any  alteration,  or  give  her  a  better  right  to  the  rtfidue  of 
her  father'o  eftate.  ^ 

So  if  the  fon  had  died  in  the  life  of  the  father,  leaving  chil- 
dren, if  his  advancement  only  was  to  be  brought  in,  they  would 
be  obliged  to  bring  nothing  into  hotchpot,  and  yet  would  be  in* 
titled  to  art  equal  (hare  with  his  other  children,  which  would  be 
dircftly  contrary  to  the  intent  of  the  ftatute. 

Lord  Hardwicke  declared,  That  the  provifion  made  for  the  de^ 
fendant  Ann  Weyland,  the  ividowy  by  Mark  Weyland,  the  ititef- 
tate^  in  b'u  life  time ^  by  giving  her  an  ejiatefor  life  in  the  5000  L 
South- fea  annuities^  mentioned  in  the  deed  of  the  I  ^th  of  Mzy^ 
1 74 1 ,  ought  in  equity  to  be  conftdered^  as  a  fatisfaSiion  to  her  for  the 
ten  long  annuities^  of  lol.  a  year  eac  6,  fettled  by  the  deed  of  the  2Ctb 
cfMdTch  1709. 

But  the  defendant  Ann  U^eyland^  the  widow,  having  figni« 
fled  her  confent  to  relinquifli  any  intereft  or  benefit  in  the  5  000 1. 
South  fea  annuities  \  and  to  take  a  proportion  of  the  inteftatc'» 
perfonal  eftate,  as  flie  could  have  claimed,  or  been  intitled  to, 
in  cafe  he  had  been  a  freeman  of  London  at  the  time  of  his  de- 
ceafe.  Lord  Hardwicke  declared,  that  flie  is  intitled  to  her 
'widow*s  chamber  and  paraphernalia^  and  to  one*-third  of  the  clear 
furplus  of  the  inteftate's  perfonal  eftate,  and  to  a  third  part  of  f  ^26  1 
another  third  of  the  faid  furplus  of  the  perfonal  eft;ate ;  and 
tliat  the  dividends  of  the  5000/.  Southfea  annuities,  which  had 
accrued,  and  ihould  accrue,  from  the  deatli  of  the  inteftate, 
turing  the  life  of  Ann  Weyland,  the  widow ^  ought  to  be  paid  to 
the  adminiftrator  of  Mark  Weylandy  and  confidered  as  part  of 
his  perfonal  eftate ;  and  decreed,  that  the  widow* s  chamber  and 
paraphernalia  be  delivered  to  Ann  1Veyland\  and  that  the  clear 
furplus  of  the  inteftate's  perfonal  eftate,  after  payment  of  his 
<lebts,  be  divided  into  three  equal  parts,  one-third  whereof  to 
be  paid  to  Ann  Weyland^  the  widowy  and  one  other  third  to  be 
divided  between  the  plaintiff  and  the  defendants,  the  other 
children  of  Mark  lVeyland\  and  the  remaining  third,  to  be  di- 
vided into  three  equal  parts,  one  third  whereof  is  to  be  paid  to 
the  fiiid  Ann  Weyland^  and  the  other  two  thirds  to  be  equally 
^divided  between  the  plaintiff  and  the  defendants  ( I  )• 

(j)  Keg.  Lib^  B.  174Z.  fpl.  ^6^, 


"^6^^^         ^  •    CASES  Argued  and  Determined 

Cafe  3 CO.     The  Duke rf  St,  yf-^-  'o  vcrfus  Alife  Carofhie  Beauclerk  and  others^ 
>^!La^-^^  ^^^^-^-^  iv^rwflry  1 6,  1 743*     At  Lord  Cham elhr's  Houfe^  by  Confent. 

•  V...  y^IANAX^yjxAith  Dowa-rer  oi  St.  Alban^s^  made  hcrw'ill 

»  '   ■  ■"74>  and  af^er  difpofing  thereby  of  feme  of  herpcr- 

^  V;  ,'  .  f  i.>  tlie  relduc,  fays,  **  My  intention  is  to  difpofe 

\     ..  y  a  codicil,  or  codicils,  finned  by  me,  which  cixli- 

"     •  /jY       .  '  -I,  oi  ci.^jils,  1  do  direct  and  appoint  to  be   part  of,  and 

la    A.  *o  ^1,  -  '   to  have  ihc    iall  eifeft  of  my   lait  will  and  teftament,  not- 

CI5  .«ih   iiicc  (c  ^  ithfta'ndiiij  any  defct^  in  point  of  form,  or  othcrwife.** 

luin,  o:  of  ihe  o         / 

Ilk   Quantities  ^  '         ^         ^ 

o;-t:.'.:.gS9  though  given  in  diflTerent  writings,  unlefa  it  can  be  (hewn  it  was  the  teftator^s  intendoa  to 
Biiic   them  ad  U  iuns. 

L«'53cies  of  grcatet  fu-ns,  values,  or  quantities,  given  by  a  Lift,  than  by  a  firft  codicil,  a^  not  addi- 
ti  iiJil,  but  augmen^^cd  ones. 

Legacies  or  lefs  Turns,  or  qusntitie-,  or  values,  given  by  the  laft,  than  by  ihe  firft  codicil,  are  not  ad* 
4tuunal,  but  aacmptioos,  or  diminutions  pro  unto. 


^/ 


the  19th  oi  03oher  1738,  (he  made  a  codicil;  in  1740, 
and  1 74 1,  ihe  made  two  others,  not  to  the  prefent  purpofe: 
On  the  24th  of  September  1741,  flie  made  a  fourth  codicil, 
under  which,  the  particular  legatees  claimed  additional  lega- 
cies: But  the  refiduary  legatee  contended  it  was  by  the  frame 
^  ^'^^^nd  meaning  of  it  intended  to  be  fubftituted  in  the  place  of  the 

f/f^k^'^^'^^.yfixit   codicil:  After  very  long  arguments,  the  Lord  Chanctllot 
^^  '  ^''        ^  declared,  he  thought  it  a  cafe  of  very  great  difGculty  ;  and  took 
t//*^^^^        time  till  the  6th  of  July  1743,    when  he  gave  his   opinion, 
c^^,^;^X^^^x<?^- ftating   largely    the    two  codicils;  the*  material  pans  whereof 
y^ — ~7A      ai'e   as   follows ;    comparing    each   article    with    the   oppofite 
JU^  ^  ^^^^      columns. 


Firft 


ill  the  Time  of  LorJ  C]iancellor  Hardwickk, 
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Firjl  CodkiL 

By  virtue  and  in  purfuance  of  the 
power  referved  in  my  Jaft  will 
and  telUmenc,  I  do  declare 
that  this  writing  (hall  be  a  co- 
dicil CO,  and  part  of  my  will : 
I  give  and  bequeath,  viz. 

To  Lord  Hiftty  Beaudnk    i  ooo  /. 

To  Lord  Georgr         —       \  ooo  /. 

To  Lord  Aubery  —       I OCO  /. 

To  Lord  Fere  lOo/.  worth  of  ei- 
ther pidtures^  china,  or  japan. 

To  Lord  Sififiry  I  go/,  worth  of 
cichcr  piiiiuresj  furniture  or 
plate. 

To  Lord  Jam(S  I  oc  /.  of  plate, 
bocks,  or  furniture. 

To  Mil's  CarcUfie  my  fingle  Hone 
diamond  ring. 

To  my  eldeft  fon  my  ruby  rrng. 

To  his  wife  my  emerald  car-rings. 

To  Lady  Die  my  ruble  ear-rings 
with  pearl  drops. 

To  I4^ebh,  my  woman,  500/.  for 
her  diligent,  honell,  faithful 
fer  vice. 

To  Catbm  :i;e  Dickens  200  /. 

To  Die  Wife  —  20  /. 

To  James  Buchtvtell      -^—       50  /. 

To  Biitr  the  cork         —        50  /. 

To  all  her  fervants  one  year's 
wage:. 

To  leveral  pcrfons  legacies  of 
china. 

To  fevcril  pcrfons  fmall  legacie?;, 
bo:h  fpecinc  and  peLiiiiIury,  of 
whom  no  notice  is  taken  in  the 
fourth  cudicil. 

And  now  I  dclirc  that  what  re-  • 
mains  in  money,  Uc.  may  be  | 
applied  to  the  bc:l  ufe^  for  the  ! 
advantage  and  incrcafc  of  Mifs  \ 
Cat'.lifii'  Bcau:Jnk'^  fortune,  ! 
v.ImcIi  1  U'iive  to  the  fideliiy,  I 
dii'creiion.  atid  c.irt;bf  my  cxe-  j 
cutori  and  ibna,  Lord  .V  ,/»vv,  j 
i\re,  ILuj,  GV:^',and   ;../;.iy. 


Fourth  CoJitii, 
The  fame  introdudion^  hy  vir* 


To  Lord  Henry         —         300  /• 

To  Lord  G^rge        —  ,      300  /. 

To  Lord  Auhery  —       300  /. 

To  Lord  Vere  100/.  worth  of 
either  pictures,  china,  japaB, 
or  furniture. 

To  Lord  Sidney  ico/.  worth  of 
either  pictures,  plate  or  furni- 
ture. 

To  Lord  James  100/  worth  of 
furniture,  china,  or  plate. 

The  legacies  to  MifsCfl;W/;/c,  her 
eldcll  fon,  his  wife,  and  Lady 
/>/>,  in  the  fame  words  as  by 
the  firll  codicil* 


To  my  woman  TVshb  600/.  for 
her  diligent,  honeft,  faithful 
fer  vices. 

To  Catharine  Dickens  2O0  /. 

To  Die  UY'         —  *^o^' 

To  JaMcs  Bueba?itll  —  50/. 
To  F^ajicis  Binr  the  cook  50  /. 
To  r.  Jones  20  /.  and  to  the  rcH 

her  fervants  one  year's  wages. 
To  Lady  Diaau  all  her  china. 


And  now  I  M\rc  that  whatever 
remains  in  money,  i^c,  may  be 
applied  10  the  bell  ufe,  for  the 
advantage  and  incrcafeof  Mifs 
Caroiha  Bea:'c!crk*s  fortune, 
which  1  leave  to  the  difcretlon, 
care,  and  hdelily  of  my  exe- 
cutors- and  ions.  Lords  I'erCy 
"iiJttty,  George,  and  Ileury, 


Upon 


638 


The  Duke  of 

St.  Alban'i 

V.  Mlfs  C. 

BXAUCLKRK. 


The  text  civil 
24 w  tak.es  the 
ditfcrcnces  ;ind 
diflin^ions  in 
cafes  much  more 
rationally  than 
the  commcnu- 
ti*li  do. 


CASES  Argued  and  Determined 

Upon  thefc  two  codicils,  the  principal  queftion  that  has  been 
made  is,  Whether  the  legacies  given  by  the  fourth  co<ticil  to 
the  fame  perfons,  to  whom  legacies  are  alfo  given  B^the  firft, 
ought  to  be  coniidercd  as  additions  to,  or  ademptions,  or  varia- 
tions of  thofe  legacies  given  by  the  iirft ;  and  this  queftion  di- 
vides itfelf  into  different  parts,  according  to  the  nature  of  die 
legacies,  viz. 

Fuji^  Where  the  fame  fpecific  thing,  or  corpus  is  given  by 
both  codicils ;  for  inftance,  the  ruby  ring,  there,  in  the  nature 
of  the  thing,  it  can  be  but  a  repetition,  there  being  no  preterice 
there  were  two  ruby  rings,  or  the  like  ( i ). 

Secondly^  Where  legacies  of  the  fame  fum  of  money,  or  of 
the  like  quantities,  or  values  of  things,  are  given  by  both,  if 
thefe  had  been  inferted  in  the  fame  writing,  all  the  books  of 
the  civil  law  agree  they  would  be  only  repetitions,  and  not  ad- 
ditions, or  duplications ;  and  i//  the  reafon  of  the  thing,  and  ac- 
cording to  the  bcft  authorities,  thefe  legacies  being  in  different 
writings,  will  make  no  difference  (2),  unlefs  it  couid  be  flicwn, 
it  was  tlie  Dutchefs's  intention  to  make  them  additions ;  iuftead 
of  that,  I  think  her  intention  appears  to  the  contrary. 

Thirdly^  When  legacies  of  greater  fums,  values,  or  quantitie;, 
are  given  by  the  lait,  than  by  the  firft,  I  think  this  falls  under 
the  lame  rule,  viz.  that  tliey  are  not- additional,  but  augmented 
or  iiicrcafcd  legacies. 

Fourthly^  Where  legacies  of  lefs  fums,  or  quantities,  or  ra* 
lues,  arc  given  by  the  laft,  than  by  the  firft,  I  think  thefe  arc 
not  additional,  but  according  to  the  circumftances,  and  tbc 
intention  of  the  teilatrix  ademptions,  or  diminutions /ro //rn/i;. 

My  rcafons  are  borrowed- from  the  text  civil  law,  which  (as 
it  oftt-n  happens)  takes  thefe  differences  more  rationally  than  die 
commentators  do,  and  in  this  I  have  been  aififtcd  by  an  eminent 
civilian :  That  text  puts  it  all  along  on  the  intention  of  the  icf- 
tator,  and  on  the  will  and  codicil  making  but  one  inftrument,  it 
turns  the  proof  rather  on  the  legatee,  than  the  executor.  D/*5?» 
Lib,  20.  T.  I.  De  Icgatis  k^  fiilci  coinmiJ^tSj  Lex  ^A*  Sifadmrn 
fttpins  Icgatur  in  codcm  teftamento^  ^c.  tifqtte  adjimm.  Dig.  Ut* 
34.  5r.  4.  De  adimendis  vel  transfereiidis  legatis.  Lex  32.  Dis. 
Lib.  22-  T.  3.  Dj  probaiiombtii  l^  prafumptiofiibus.  Lvx  ll.De 
legato  in  Ujlamento  <Sf  in  ccdicillis  reliEio.  In  Got ^f red* s  mte  upon 
this  lawy  he  lays  it  down,  that  the  heir  is  not  bound  to  prove 
both  the  will  and  codicil  (3). 

There  is  another  law  in  the  Digejl.  Lib.  31.  T.  i.  De  Ugaiis 
€t  fidci  commijfis^    Lex  47.  De  dttobus   exemplariis  Bina  TJuli 


(0    I  Bro,  Cha.  Rfp.  393. 

(2)  Lord  Batburjiy  in  t^ooUy  v.  Hat  ton, 
f  Bro.  Cha.  Rep,  397.  read  this  pafTage 
from  Lord  //i7r//x7i.vt^'s  original  note  thus  : 
*^  I  am  of  opinion,  that  upon  the  reafon 
'*  of  the  tiing,  and  according  to  the 
"  bcft  writers,  thefe  legacies  being  in 
*'  different  writings,   will  make  no  dif- 


1 
"  ference  in  this  eafeV 

(3)  «♦  Lord  Hardujicke  quoted  Gttb^ 
^^  fred^  immo  hctres  priorem  p^hare  iwmuM 
*'  rjfi  non  ienetur\  but  did  not  fpeakof 
"  proving  both  will  and  codicil,  as  heii 
**  reprcfented  to  do  in  the  report,"  ?ee 
Lord  Batburft  ia  the  above-notised  cafc 
of /Wry  V.  Haiicf^ 


in  the  Time  of  Lord  Chancellor  Hardwxcke.  639 

teflamsnti  eodem  tempore  exemplarii  caufafcripta^  cjiifdem  pairisfa-  The  Duke  of 
fnilias  profiruntur^  in  alteris  centum^  in  alteris  quinquaginta  aurei  ^^  Mifs^c.  * 
iegaUfuntTitio\  uirtdtnque  legatum  nuUo  modo  dehciur^  fed  iantum^  Biauclerx. 
modo  quinquaginta  aurei. 

There  is  a  law  in  the  Code  more  appofite  than  any  yet  men-  Themietobe 
lioued.  Lib.  6.  T.  36.  De  codiciliis  Lex  3,  De  codicillis  conlra-  l^^^^^^  ^^'Jj^^ 
W//,  Cum  propofiaiiff  pupillorum  vejirarum  matrem  diver fts  iempT*  ©u^  ^^  ^^  q^^ 
ribus  ac  dijfonis  voluntatibus  duos  codicillos  ordiudjje  ;  in  dubium  non  and  Digefl  is, 
venit  id,  qucd  priori  codicil lo  infcripferat^  per  euWy  in  quern  po/lca  ^^^  ."^^^  'PP*" 
ffcrda  voluntalis  ft/te  contuUrat^  ft  a  prior  is  ienore  difcrepat^  t3*  con'  of  ^he  teitjior 
irariam  •uoIunlaUm  continety  revccatum  ejfe,  »P"^  govrm  in 

It  appears  to  me  from  hence,  that  the  true  rule  which  re-  ^^^"^  '^  *8'^'*'« 
fults  from  all  thefe  paflages  in  the  Code  and  Digejiy  is  this, 
that  the  apparent  intention  of  the  tcdator  muft  govern  in  double 
legacies  \  and  though  moil  of  the  coiimcntators  fay,  the  proof 
is  to  lie  on  the  other  Gde,  yet  thej  too  put  it  upon  tiic  in- 
tention. 

'^rhis  being  fo,  confider,  fccondly,  the  internal  evidence 
( 1 )  that  appears  upon  thefe  two  codicils,  to  (liew  it  was  not  the 
intention  of  the  teftatrix,  all  thefe  legacies  (hould  ftand  to* 
•getlier. 

The  frame  of  the   will  is  conGderable,  for  fhe  gives  no  lega-  a  codicil  Is  In 
ciesby  that,  but  (liews  her  intention  to  give  all  by  the  codicil;  its  nature  a  part 
and  though  a  codicil  is  in  its  nature  part  of  the  will,  (2),  and  an  ^^g^fi^nof* 
extenfion  of  the  intention  of  the  teftator,  yet  it  is  made  ftronger  the  intention  of 
by  this  expreffion  of  hers,  et  ineffe  videtur.  ^c  teftator. 

I  have,  looked  into  a  large  number  of  the  commentators,  upon 
the  civil  law,  who,  though  they  have  thrown  a  great  cloud  upon 
the  text,  yet  feem  to  agree  in  this,  that  where  it  is  in  the  fame 
writings  there  can  be  but  one  legacy  demanded  (3) ;  and  here 
ihe  has  made  no  codicil,  but  under  the  power  referved  to  her  by 
the  will. 

But  what  creates  a  more  material  obfervation  is,  that  flie  has 
here,  in  many  inftances,  given  the  fame  fpecific  things  by 
both  codicils ;  and  the  quantities  and  values  of  the  goods  are  as 
to  two  thirds  the  fame,  and  in  thefe  variant  only  in  a  finglc 
circumftance ;  for  inftance,  too  /.  worth  of  plaie^  books,  orfur* 
niture^  in  one,  and  100/.  worth  oi  furniture ,  china,  or  plate, 
in  the  other. 

Now,  can  it  ever  be  imagined  that  flie  would  have  done  this, 
'  if  (he  intended   to  give  two  legacies  :  As  to  Lord  Vere,  her 
meaning  muft  be  to  extend  his  eleftion  as  to  other  forts  of  fur- 
niture ;  for  in  the  firft  codicil,  it  is  to  Ldrd  Vere  Beauclerk,  iool#. 


(i)  "  Then  Lord  Hardnvicke  conft-  (2)  Fuller  v.  Hooper^  :  /'V-  H^* 

*' dcred  the  internal  evidence,  and  ad-  (3)  Garth  v.  Meyrid  i»^nd  Greenwood  v. 

**  ded,  by  the  porjuer  referved  in  her  luillj  Gretnwoody    i   Bro.  Cha*    Rrp,  30.     But 

^*  flfebasfbt'wn  her  intent  to  make  them  one  fecus  where  a  larger  lega:y  is  given  after 

*^  inflrument '^'*  which  words  are  omitted  a  lefs.     Curvy  \,  File,  z*^Bro.  Cha.  Rep. 

ia  the  report.     Per  Lord  Bathurfl,  in  225. 
HooUy  V.  Hattsn. 

Vot.  IL                                      Q^q  ^forth 


640  CASES  Argued  and  Determined 

The  Duke  of  worth  of  either  piclureSj  ch'ina^  orjapan^  and  in  the  fourth  codicil, 
*'*  M*&^C  '  to  Lord  yere  Beaticierkf  lool.  ivorik  of  either  pictures ^  cbina^w 
Beauclxkx.  jiipftn  or  furniture. 

Another  reafon,  and  flill  ftronjjcr,  arifos  out  of  the  body  of  the 
codicils  themfelves,  and  that  is,  the  legacies  to  her  fcr\-ants, and 
particularly  to  her  woman  IVehb, 

By  the  full  codicil,  (lie  lays,  /  ^/rr  to  Webb,  wj  %i^nian^  a 
legacy  of  ^oo\.  for  ha'  illllgeu/^  honefly  faithful  fcrvue:  Bf  the 
fourth  codicil,  (lie  fays,  I  give  to  ;;:;•  ii-yr,ian  Webb  a  legacy  cf6ooh 
Jor  her  diligent y  l^onefl^fnilhful  frvlie* 

Can  it  be  conceived  that  flic  would  give  thcfc  two  legacies  tp 
Mrs.  lVel>hy  and  all  for  the  fame  caufc. 
Whsre  another  Now,  tlic  Commentators  on  the  civil  law  agree,  that  where 
'^^'vT  *f  *'^*"  another  legacy  is  given  for  tlic  fame  caufc,  though  in  difieient 
caufe,'^'.haa|h in  inftrumcuts,  there  Ihall  not  be  a  double  legacy  (i).  Jilinoclxks 
different  inftru-  de  Prdfumpikmbus^  in  the  margin  of  Sivinbuntj  4/^  edit,  201. 
mcnts,  there  ^^  ^^  ^j^^  legacies  of  one  year's  waives  to  her  fervants,  which 

double  legacy.     IS  an  orduiary  gift  from  perloiu  of  raiilc,  it  can  iiever  be  ima- 
gined that  (he   intended  to    !i;ive  more,  and  therefore  t:iis  is  a 
Itrong  corroboration  of  my  opinion  as  to  ihe  point  in  general. 
•/    f  u  As  to  the  legacy  of  the  reit  and  rcfidue  to  Mifs  Citrcline  Beea- 

refiaueVwhich  elerk^  which  is  tctldem  verbis  the  fame  in  tlic  firft  and  fourA 
utMemyerMs  codicil,  It  is  only  a  repetition y  and  may  ferve  to  explain  htr 
!J**.^^"1V"  *•    meaning  as  to  all  the  other  loeatees,  and  makes  it  manifeft  flsc 

£r(l and  fourth      .  ,  ^        r  » /?•  j-     1  •      1         1  r  \        ,    \ 

codicil,  makes  it  uUendcd  to  fubfuiiUe  oiic  codicil  m  the  place  ot  anociicr  (2;. 

manifril  the  tef« 

tatrix  intended  to  fubftltttte  one  in  the  place  of  the  other. 

Upon  the  whole,  with  regard  to  the  legacies  of  goods,  or 
money,  where  the  fecond  is  Icfs,  it  muft  be  confitlered  onfj 
as  a  repetition,  and  conftrued  in  diminution  of  the  former  pn 
ianto ;  but  where  it  is  greater,  then  as  an  augmentation,  or  ad- 
dition to  her  bounty. 

The  createft  dilHculty  is,  as  to  a  legacy  given  to  Mr.  Wljt 
by  the  firft  codicil  (fubfequent  to  the  giving  therein  legacies  of 
1000 /•  each,  to  three  of  her  fons,  as  aforefaid)  in  thefe  words, 
•*  I  now  allow  of  20/.  to  Mr.  Wlfcy  out  of  the  lOooA  I  Iea\-c  to 
my  three  fons,  to  be  paid  quarterly,  for  his  life,  or  till  fomc 
place,  or  other  provifion  be  made  for  him." 

No  manner  of  notice  being  taken  of  him  in  the  fourth  codi- 
dicil,  he  b  confequently  to  have  his  20/.  a  year;  but  then,  what 
fund  muft  it  come  out  of? 

(1)  Thi9  doflrine  was  admitted  by  to  the  fame  perfon  who  is  a  legatee  in 

Mr.  Jttdicc   Aftctt    in  Hool<y  v.  Hatton^  the  will,  fpeaking^i»/^/r//cr,  it  is  an  sc- 

and  by  Lord  Thitrlo^v  in  Ridgts  v.  Mor^  cumulation ;  and  it  is  incumbent  on  ike 

rifoM,  X  Bro,  (Xha.  Rep.  395.  executor  to  prodace  evidence  to  the  cob* 

(a)  CambtHs.  Earl  of  M.adM§)\,  I  Bro.  trary  if  be  contefts  fuch  accumaladofe. 
Cba^  Rep.  271.  Coote  v.  Boyit,  2  Bro,  IFnUop  v.  He-jaett^  2  Cba.Rep.jo.  iMef 
Cia,  Rep.  521^  Moggridge  v.  IhacAijJl,  v.  Hatton^  1  Bro.  Cha.  Rep*  390.  FwBet 
J  Bro.  Cba.  K^p.  517.  But  the  general  v.  Hooper^  2  ^ff  242..  Ridges  ▼.  Mr- 
rule  fceros  to  be,  that  where  a  tcAator  r/>yr,  1  Bro.  Cba.  Rep.  389.  F<y  r.lfk 
gives  a  legacy  by  a  coJlcll  as  well  as  by  ibiJ.  391. 
^wU,  whether  it  be  mo^e^  Ufs  or  eqnj^ 
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The  two  fons*  legacies  of  1000/.  each,  being  now  reduced    The  Duke  of 
to  300/ each;  and  the  third  (Lord  Julft^rfs)  lapfed  by  his  death     ^.Itcfs^c.* 
in  the  life-time  of  the  dutchcfs;  the  ftrift  rule  of  equity  muft  Bxavcliix. 
"be  obfcrved;  viz.     As    the  foiis'  legacies  are  diminiflied  in  ihe 
proportion  of  three  tenths  each,  kl  each  of  them  pay  only  three 
tenths  of  the  ao/.  pi^r  ann.  and   the  other  feven  tenths  be  paid 
ouj  of  the  refiduum  of  the  perfonal  eftatc,  which  is  augmented 
by  the  variations. 

I  ihail  but  briefly  confider  the  cafes  which  have  been  cited, 
againft  the  opinion  I  have  given  with  regard  to  the  double  lc« 
gacies* 

The  firft  authority  was  Swhiburtie^pai-t  7.r,  20.  f  J.  edit.  550. 
who  fays,  that  where  a  certain  quantity  is  twice  bequeathed,  it 
is  twice  due,  if  in  two  diftinft  writings,  as  in  a  nvili  2Li\d  codicil^ 
and  puts  it  on  their  being  in  two  diftirtft  writings ;  and  it  is 
true,  fome  of  the  authorities  are  fo,  but  here,  the  codicil  being 
let  in  as  part  of  the  will,  it  is  othcrwifc  :  and  Sw'inbynie 
himfclf,  in  the  foL  edit.  554.  puts  the  cafe,  xhzx  if  the  tef- 
tator  do  bequeath  to  one  man  100/.  and  afterwards,  in  the 
fame  teflament,  bequeath  to  the  fame  man  an  100/.  the  fe- 
cond  difpofition  is  underilood  to  be  but  a  repetition  of  the  for- 
Iher,  and  all  but  one  legacy,  l^c.  and  afterwards,  in  the  fame 
paragraph  he  fays,  where  two  equal  funis  be  left  to  one  perfon, 
the  one  quantity  in  one  writing,  and  another  quantity  in  ano-^ 
thcr,  fuppofe  100/.  in  the  teftament,  and  another  100/.  in 
the  codicil,  here  the  legatary  may  recover  200/.  as  two  feveral 
legacies,  except  the  executor  prove  the  teftator's  meaning  to  be 
contrary. 

Now,  in  the  prefcnt  cafe,  this  Is  pluinly  proved  by  the  befl 
kind  of  evidence,  the  words  of  the  will  itfclf. 

Menochiusy  cited  in  the  margin  of  Sivinburne  555.  fays,  Si 
^h  eandem  catifam  quantitasfit  uni  in  diverjit  fcripturit  relief a^  {putd 
alimentorum  cauja  centum  reliSla  funt)  ilia  centum  tantum  feme  I 
^rajlari  debent.     Menoch.  Pr^fumpt,  L.  4.  Pnef*  r28.  «.  14. 

I  cannot  fee  the  force  of  that  particular  nlimentorum  cm/fd^ 
for  why  may  not4he  teftator  double  that,  as  well  as  any  tiling 
clfc. 

Another  authority  cited  again  ft  my  opinion  is,  the  cafe  of 
Mafters  verfus  Majlers^  i  P.  IV.  4:1 1.  before  Sir  Joftph  Jehyll. 

The  firft  rcafon  there  given  in  page  43 3 •  will  not  fupport  the 
^termination;  as  it  is  plain  by  ail  the  books  of  civil  law, 
irherc  two  legacies  arc  gi\'en  under  the  fame  will,  that  one  of 
them  is  void ;  and  the  only  doubt  there  about  legacies  to  the 
fame  perfon  is,  where  they  are  given  in.different  inftrumcnls: 
ind  Sir  Jo/cph  Jekyll  fecms  rather  to  have  gone  on  the  conclud-  f  642  J 
ing  rea^n  founded  on  the  additional  eilate,  v/hich  was  a  very 
naterial  circumftance^  and  if  it  had  been  proved  here,  there  was 
iny  confiderable  variatioa  in  the  dutchcfb's  fortune,  it  would 
>e  very  material;  but  as  it  is  probable  he  had  not  time  to 
jQok  into  the  books  of  civil  law  fo  well  as  I  have  done  now  ; 
ind  a8|  in  the  cafe  put  by  Swinburne^  there  was  nothing  of  that 

Q  q  2  internal 
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.   The  Duke  of   internal  evidence  which  Is  here ;  in   the  decree  I  flxall  make,  I 

St.  At  ban's      j^«i«-^ 

V.  Mifs  c.  aeclarc, 
Beauclbik.  "  That  the  legatees  here  are  intitled  only  to  the  legacies  un- 
**  der  the  fourth  codicil,  and  fiiall  give  tlif  fe  directions  to  the 
*•  rcgiflcr :  A  queflion  arifing  on  the  conftruftion  of  the  firft 
**  and  fourth  codicils  to  the  dutchcfs  of  5/.  Alhan^s  will,  whc- 
**  ther  fuch  perfons  to  whom  any  pecuniary  legacies,  or  any 
"  legacies  confifting  in  quantity  or  value  in  plate,  books^  japan, 
"  china,  or  furniture,  or  any  of  them,  given  by  both  the 
"  fald  codicils,  arc  intitled  to  both  the  laid  legacies,  or  onlj 
*'  to  one  of  them ;  I  declare  that  fuch  perfons  are  not  intit- 
"  led  to  both,  but  only  to  the  legacy  given  by  tlic  lall  codicil 

•       "(0." 

(1)  Reg.  Libn  A,  1742.  fol.  718. 


Cafe  351.  B.cad  vcrfus    5/;t7/,  A::gujl  5,    1743. 

Lord  Chancellor, 
A  wjfr,  whr,  in   nr  ^  ^  **^  ^^  brought  before  the  court   upon   the   folloving 

articles  before  X       Cafe. 

r.iarri-igCy  is  by 

CTprcfs  word-  barred  of  every  thing  flic  co'i.W  clVitn  owt  of  her  huA>3nd*s  pcrfonal  eflate,  hj  rbe  nre^ 

hiL'y  cujl'^m  cf  Ltr.dor.y  cr  Gttcnvij't  kczvfievcry  hiis  no  right  to  farafiernjilam 


S.ini.'ii!   Rcad^  upon  his  marriage  with    the    mother  of  the 


^€.€^*c^<j'  ^^<^*^  plainriif,  entered   into  articles  to  layout  11,000/.  in  the  pur- 
'^^^  €/  Ju^i^      chafe  of   land,  to  be  fcttird  to  the  ufe  of  himfcif  for  life,  rc- 
'  ^^^Sy'i*    ^/^'       niainder  to  his  intended   wife   for  life,  ///    bar  nndfatujad\:r,j 
'     ~  her  dower  a  fid  t>\!rds^  and  a!l  other  parts  of  the  real  and  perfc^iJ    \ 

cjlate  cf  the  /aid  Samuel  Read,  m-hich  Jhe  might  riMm  h  tb  \ 
ccjumoji  /rtw  £/*  England,  the  crf/hm  cf  London y  or  ctherivife  h:v*  I 
foevcr, 

Mr.  Read  was  then  a  freeman  of  Lcudotty  and  having  iflae  a 
daughter,  Aiiiry  Ready  the  plaintiff',  he  made  his  will,  and  1 
gave  his  wift  ail  her  Jtivehy  and perfonal  Grnanients  oi  Q\cx^V\vit  \ 
with  his  houfhold  goods  and  furniture;  and  after  giving  a  few  ^ 
legacies  out  of  that  part  of  his  eltate  which,  as  a  freeman  of  j 
London y  he  had  a  power  to  difpofc  of,  he  left  the  rcfiduc  to  i 
his  wife.  j 

In  1734,  a  bill  was  brought  by  the  prefent  plaintiff,  for  an  1 
account  of  her  father's  pcrfonal  efiate,  and  to  have  the  ii,cooA  1 
laid  outpurfuant  to  the  articles,  and  to  have  her  orphanage  fllife 
phccd  out  for  her  benefit. 

In  the  decree  upon  this  bill  there  is  a  particular  diredion,lb 
the  motlier^  Mrs.  Read,  Jball  have  her  paraphernalia^  and  all  odlff 
jud  allowances. 

Mrs.  Rfadyy^on  the  2d  of  Maj^  '7341  naadc  her  will,  ill 
after  fome  fmall  legacies^  gave  die  reft  in  die  words  foUotriiig- 
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**  As  for  r!n'  i«  ii.!uc  of  my  cftutc,  real  and  pcrfonal,  whereof      I^«^ad  v. 
«  I  (hall  ^c  pjir::licd,  or  to  which  I  (hall  be  intiilcd  at  the  time  of       S^«^'' 
**  my  dc-.  rjfc,  i  give  and  brq-jciilh  all,   and   the  whole  of  it,  to  Where cxecuton 
«  !:M'br,.t:ier.i!i.hiw  niiiium  Sncil,  una  Malihias  Khin^  my  exe-  "Lrthcy«^a 
•*  cur/.rs  atUT-named,  in  tnift,  the  intercft  of  it  to  be  paid  to  take  notiiing  for 
*'  tii^  ufc  of  my  dear  daughter  Maf-y  Read,  or  to  be  refcrved  in  fij^^'J^n^^r  ^^?^' 
"  the  hamis  of  my  fald  executors,  at  their  difcrction  ;  and  alfo  piJticulvly 
**  ihat  tlic  laid  intercft,  with  the  principal,  be  fettled «?« /6i»r,  or  the  S'vcn  toihcm; 
•' Zv/V/g/'i?r^r^j^^  lawfully  to  be  begotten,  as  they   my  executors,  ^^'y^"J*7.****^ 
••  or  the  furvivor  of  them,  (hall  think  fit  5  but  in  cafe  ihe  my  canthey^aiwJ 
"  faid  d.^.ughter  fhould  die,  ieav'mg  no  heirs  of  her  body  law-  ^*  intercft  of 
•*  fully  begotien,  then  I  give  and  bequeath  the  faid  rcfidue  as  Jll^^f  a  di*ec. 
**  follows  :    WJiercas  my  hufband   Samuel  Ready    efquire,   de-  tion  in  a  will, 
"  ceafcd,  hath  left  my  brother-in-law  IViiliam  Sneli  a  confider-  ^hauhc  intercft, 
"  able  contingent  legacy  already,   I  give  and  bequeath  one  half  pau/ thc^refil*' 
**  of  the  aforefaid  refidue   to  my  brother-in-law  Matthias' Kifig  dueofatefta- 
•*  and  Jafie  his  wife,  and  their  heirs  for  ever  \  and  the  other  '"*i^n^"*ft"** 
**  half  I  give  to  the  two  daughters  of  my  filler  Sarah  Wat/on^  fhaU  be  fettled 
**  deceafcd,  thev  the  faid  Matthias  and  Jane  his  wife,  and  the  <>"  her  daughter, 
«  two  daughters  of  my  filler  Sarah  U^affon,  or  the  furvivor  of  Te'^L**^^^^^^ 
**  them,  paying   locoA   out  of  the  faid  refidue  to  charitable  executors  Aall 
•*  ufes,  to  be  diftributed  at  the  difcrction  of  my  executors."  think  fit,  will 

'  not  empower   ■ 

thcmto  gi*e  It 
firom  the  djughfcr  to  the  tgrandchildren ;  -for,  in  this  cafe,  the  word  or  muft  be  conftrued  and^  in  order 

to  put  a  realwnablc  coivftiudtlon  on  the  will. 

After  Mrb.  Read^s  death,  the  plaintiff  brought  a  fupplemcn- 
tal  bill,  and  bill  of  revivor  againll  the  executors  and  contingent 
legatees,  for  an  account  of  the  perfonal  eilatc  of  her  father  and 
mother ;  and  to  have  direflions  as  to  tlie  management  of  the 
refidue  for  the  benefit  of  tlic  plaintiff,  wlio  was  then  an  infant. 

Upon  hearing  of  this  caufc  in  1735,  Sir  jfo/eph  Jehyll  de- 
creed the  former  decree  to  be  carried  into  execution,  and  as  to 
the  furplus,  direfted  it  Ihould  be  laid  out  in  South-fea  annuities, 
in  truft  for  the  plaintiff  during  her  life,  and  after  her  death,  then 
upon  trull  for  her  firll  fon,  to  be  paid  him  when  he  fliould  at- 
tain his  age  of  2 1  years,  and  in  cafe  he  lliould  die  before  he 
(liould  attain  that  age,  without  leaving  any  iffuc  living  at  the 
time  of  his  death,  then  in  truft  for  the  fecond,  and  every  other 
fon  in  he  like  manner  -,  and  in  cafe  the  plaintiff  fliould  leave  no 
fon  or  fons,  or  all  and  every  fuch  fon  orfons  fliould  die  before 
attaining  the  age  of  21,  without  leaving  any  iffue  living  at  the 
time  of  thsir  deaths,  then  upon  truft  for  the  daughters  of  the 
plaintiff;  if  but  one,  to  be  paid  to  her  at  the  age  of  21  years  or 
day  of  marriage,  and  if  more  than  one,  then  in  trull  for  ail  fuch 
daughters,  to  be  equally  divided  among  them,  and  paid  to  tliirin 
when  they  fliould  refpc£lively  attain  their  age  of  21  years,  or 
be  married  ;  and  in  cafe  the  faid  plaintiff  Ihouid  have  no  daugh- 
ter, or  in  cafe  ihe  fliould  have  a  daughter  or  daughters,  and  all  [  ^44  ] 
and  every  fuch  daughter  and  daughters  fhould  die  before  attain- 
ing the  age  of  a  i  years,  or  being  married,  then  upon  truft  for 
tlic  fevcral  perfons  to  whom  the  faid  furplus  is  limited  over  by' 

Qjl  3  ^lie 
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^sAD  Y.   *  the  teftatrix's  will,  and  the  atcountant  general  was  to  declare  the 
vzLLj       ^^.^  ^^^^  accordingly. 

It  is  from  thefc  two  decrees  that  the  appeal  is  brought. 
And  ihe  complaint  againft  the  firft  is  touching  the  wifc'i 
paraphertmlia  being  allowed. 

The  other  is  as  to  the  whole  diredions  given  for  the  fettle* 
ment  of  the  refidue. 

The  queftion  as  to  the  jirfi  will  depends  entirely  upon  Ac 
articles  by  which  flie  was  compounded  with,  and  by  exprcfs 
words  barred  of  every  thing  that  (lie  (hould  claim  out  of  her 
hufband's  perfonal  eftate  by  the  common  law,  cuftom  of  LonAn^ 
or  otlierwife howfocver  (| )• 

Now    her   claim    to  parapherncUta  muft  be    cither  by   the 
common  hw,  or  the  cuftom  ;  and  it  is  a  claim  out  of  his  per- 
fonal eftate,  for  he  might  in  his  life-time  have  difpofed  of  thcitv, 
and  after  his  dcadi,  they  remained  liable  to  the  payment  of  hii 
debts. 
Where  the  wife       It  was  determined  in  RanvUnJon  verfus  RawUnfon^  July  tk 
has  compounded  8th,  1714  (2),  and  has  bccu  fo  held  ever  fince,  that  where  the 
blnd,Vfreeman  Wife  has  compounded  with  the  hulbjind,  he  is  to  be  confiderecj, 
ofLcrjM,  he  it  in  regard  to  the  cuftom,  as  leaving  no  wife  (3) ;  it  follows  thcxt- 

Ute^^thl^  ^^^^  ^^*^'  ^^  ^^"  ^'^^^  "^  ^'^^"^  y  ^^^  cuftom  to  the  parapker- 
cuftom  as  icav!  paliay  and  this  cafe  is  ftronger  than  the  cafe  of  Chomlej  vcrfw 
in^no  wife.         Q^omhy^  2  Fern.  47. 

But  dien  it  is  faid  that  the  huft)and  has  given  it  to  her  by  his 
will ;  but  that  makes  no  difference,  becaufe  the  cuftom  will  in- 
terpofc,  and  he  can  only  difpofe  of  a  moiety  of  his  perfonal 
eftate. 

Therefore  the  firft  decree  muft  be  varied  by  leaving  out  the 
dire£lion,  that  in  taking  the  account  of  the  plaintiff^s  father^ s  per* 
Jbnal  eJlatCj  the  dtfendant  the  mother  jhall  he  allowed  her  parapkn" 
nalia,  and  let  the  reft  be  affirmed. 

Having  faid  this  in  regard  to  the  firft  decree,  the  material  part 
of  this  appeal  relates  to  the  mother's  perfonal  eftate. 

And  there  are  tlirec  qucftions  : 

Firft,  What  power  is  given  to  the  truftees  by  her  will. 

Secondly,  What  intereil  is  given  by  it  to  the  daughter  and  the 
heirs  of  her  body. 
r  6aS  3        Thirdly,  Whether  the  devife  over,  in  cafe  the  daughter  if^ 
leaving  no  heirs  of  her  body,  is  good. 

The  firft  depends  upon  a  very  minute  confideration  of  the 
penning  of  that  claufe  in  the  will,  I  have  ftated  at  large,  which 
h  very  defeftively  penned,  and  therefore  it  will  be  ncccflary  for 
die  court  to  fupply  words  in  order  to  make  a  reafonable  codp* 
itrudion. 

Here  the  executors  arc  made  trujlees^  and  therefore  from  the 
liature  of  the  thing  are  to  take  nothing  for  their  own  benefit  (4)1 

(l)  Vid^  Ghver  V.  Bates^  mnte  i  voK    Mmtis  v.  Bmrmghs^  Mte  i  vol.  405.  sM 
439-  629. 

(a)  S.C.cittdPiv.C^tf.557.<Mi/r6a8.         (4)  Cret;dom  v.  Hicks^  aU$  |8«    Cnk 
Q)  Medcalfr  v.  Ivts^  autt  \  voL  6^    v.  D^ciefififld,  agte  ^69. 

unldt 


in  the  Time  of  Lord  Chancellor  Hardwickk.  645 

liflkfs  It  had  been  particularly  given  to  them;  they  have  no       Riad  ▼. 
owiicrftfip,  and  therefore  cannot  Jter  the  intcrcft  of  the  ccjlui       5'*»^'- 
f[ue  tnifis. 

It  is  infifled  that  in  this  cr.fc,  by  the  exprefs  words  of  the  will, 
diey  may  accumulate  the  inttrcft  during  thtJife  of  the  plaintiff'. 

But  my  opinion  is,  her  meaning  was,  only  to  give  them  that 
power  during  her  daughter'.,  mir.ority,  and  the  words  to  he  paid 
to  the  ufe  of  inyjaid  (Ia!:ghti}\  fecm  to  imply  as  much. 

fn  thcfirft  codicil  are  tbefe  words,  if  Jny  dcmghtcr Jlmll  not  U've 
tUl  of  ngc^  or  he  vj.unt'tl^  then  1  give  the  fum  of  10  /.  per  emu 
to  y,  S,  during  her  life. 

In  the  fccond  codicil  flic  gives  her  wearing  apparel  to  her 
fervant  in  cafe  her  daughter  die  under  age  or  unmarried  :  now 
it  cannot  be  conceived  that  (lie  who  was  tiiiiing  fuch  minute  care 
of  her  daughter's  intcrcft,  as  not  to  give  away  fuch  a  fmall  funi 
as  10  A  a  year,  nor  even  her  wearing  apparel  unlefs  (he  fliouM 
die  under  age  or  unmarried,  fliould  intend  to  put  it  in  the  power 
of  two  ftrangers  in  blood  (for  fuch  they  appear  to  be  to  her)  to 
deprive  her  of  the  whole  interefi  during  her  life. 

But  there  are  other  words  from  whence  it  is  argued  that  the 
executors  have  a  difpofmg  power,  and  thefe  arc,  that  the  iuterefl 
and  principal  he  fettled  en  her^  or  the  heirs  of  her  hcdy,  as  theyjhall 
think  ft. 

But  I  think  there  is  no  ground  cither  in  law  or  rcafon  to  con 
ftrue  thcfe  vi^ords  fo  largely.  ^ 

It  was  admitted  by  the  defendant's  counfel  that  the  word  or 
may  be  conflrued  /W;  as,  fiippofe  a  devife  of  land  to  ji,  or  his 
heirs,  it  would  be  a  devife  in  fee,  and  in  Plo*wden^.s  Comment* 
288.  h.  many  cafes  arc  put  where  or  (hall  be  conftrued  and  {i). 

And  there  is  one  cafe  in  tliis  very  will,  where  it  muft  be  fo 
conftrued,  and  that  is  in  the  fecond   codicil,  where  flie   gives 
lier  wearing  apparel  to  her  maid,  in  cafe  her  daughter  dies  under     [  ^46  ] 
age,  or  unmarried. 

And  can  it  be  imagined  that  the  mother  could  intend  to  put 
it  in  the  power  of  her  executors  to  give  her  perfonal  eftate  from 
her  daughter  (of  whom  flie  appears  to  be  fo  fond)  to  her  grand- 
children (whom  flie  had  never  fcen). 

But  then  it  is  afl;3d  what  power  ij>  given  to  the  truftees  ?  I 
anfwer  a  conliderabic  one  ;  they  may  judge  of  the  fund  in  which 
it  fliall  be  placed,  of  the  manner  in  which  the  fettlemcnt  ftiall 
be  made  j  they  may  infert  proper  claufj^s  to  make  the  difpofition 
cffeftual ;  and  that  may  be  a  very  material  power  in  the  prefent 
cafe  :  and  this  is  agreeable  to  the  nature  and  oflicc  of  truftees ; 
but  the  other  (which  has  been  contended  for)  would  be  to  give 
ihcm  an  ownerfliip,  and  not  an  authority. 

But  there  is  an  infurmountable  obftaclc  to  their  having  this 
J  cwcr  ill  tlie  prefent  cafe,  and  that  is,  Mr,  King  is  one  of  the 

(l)   Fide  etiam  RIcbard/on  V.  Spraag,  2  Vef,  249.     Eccari  v.   Brat^ke,   i  C9x*s 

I    P.    lt\    434.      Dohbim  V.  Bffcoman^  P.  W.  434.   note  2.  5th  edit.     Fitrmi>al 

ff.    3   vol.    4c8.     Jackjht   V.   Jackfon,  v.    Cre^y    poft.   3    vol.    86,     IValJk  v. 

I    Fif    217.     BrciVhjiLOfd  V.  Ednvmds,  Petir/w^  ihid.  l^y  note, 

Qjl  4  Icgatcci 
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Read  t.      legatees  over ;  fuppofing  he  fliould  be  the  furviving  truftee,  if  lie 

^**'''*        had  the  power  contended  for,  he  might  dire£^  that  the  wliok 

fhould  accumulate  during  Mifs  Read's  life,  and  fo  better  his  owa 

intereft. 

The  words  in  As  to  the  fecond  queftion,  I  am  of  opinion  it  is  a  gift  to  the 

MruRead'svriW,  daughter  for  iifc.  With  a  contingent  remainder  to  fuch  heir  of 

Tir't^idlilef^'  her  body  as  fhall  be  living  at  the  time  of  her  death. 

Us^ing  no  heirs 

ofhtr  hodp  is  a  gift  to  the  daughter  for  life,  with  a  contingent  remainder  to  fuch  heir  of  her  My  as 

^^II  be  living  at  the  time  of  her  death  (1). 

There  have  been  many  cafes  where  heirs  of  the  bo<Iy  have 
been  conftrued  words  of  purchafe ;  Ltfle  and  Grey  (2),  and 
Ptipillon  and  Vcycc  (3),  in  the  cafe  of  a  real  eftate.  'Peccf>ck  and 
Spooner  (4),  B  off  em  verfus  Bolt  (5),  and  laft  of  all  Hodgtfcn 
vcrfus  Bujfey^  November  18,  1740,  vide  ante ^  page  89,  which  was 
determine*!  by  me  upon  a  thorough  confideration  of  all  the  other 
cafes,  in  a  queilion  relating  to  perfonal  eftate. 

The  only  doubt  therefore  is,  Whether  there  are  fufF.cicnt 
words  in  the  will  to  indicate  this  intention :  and  I  think  there 
are  :  but  as  it  will  be  neceflary  for  me  to  take  notice  of  tlicm  in 
confidering  the  third  queftion,  I  will  refcrve  myfelf  for  it,  and 
therefore  what  I  fay  under  that  head  muft  be  confidered  as  ap- 
plicable likewife  to  the  prefent. 

The  third  queftion  is,  Whether  the  bequeft  over  is  goodj 
and  -this  is  the  principal  one  in  the  cafe. 

The  general  obje£lion  is,  that  the  contingency  is  more  remote 

than  the  law  will  allow,     -f^jn^,  Becaufe  it  is  after  a  general 

dying  without  iflTue.     Seeondly^  Becaufe  the  original  gift  is  to  the 

daughter  and  the  heirs  of  her  body. 

[  647  ]         As  to  the   firft  part  of  this  objeftion,  I  think  this  docs  not 

amount  to  a  limitation  over  after  a  general  dying  without  iffuc, 

which  would  certainly  be  bad,  as  was  determined  in  the  cafe  of 

I^rd  George  Beaitcleth  verfus  Mifs  Dortner^  vide  an te^  page  308. 

(which  was  heard  before  me  June  17,  1742,  as  a  caufe  by  coa- 

fent,  but  was  fully  fpoke  to  and  confidered)  and  fo  were  all  die 

other  cafes  from  that  of  King  and  Milling. 

i'tftrifff  isapar-       ^ut  here  the  words  are,  in  cafe  (lie  fliall  die  leaving  no  heirs 

ticipic  of  the      of  her  body  5  now  the  word  leaving  is  a  participle  of  the  prefent 

fnd«LcTto the  ^^"^"^'  '^^\(:\\  relates  to  the  time  of  her  dying 

lime  of  the  lu  Forth  vcrfus  Chapman^  (which  is  reported  in    i  P.  Wms, 

d»ughtcr*6dyins.  but  I  liavc  chofcn  to  take  it  from  my  own  note  of  the  cafe,  in 

which    I  was  counfcl)   the  words  were    (after  giving  it  to  the 

firft  taker  William  Gcre^  without  the  words^^r  life)  and  ifinyfali 

nehbe-w  Jhall  drpart  this    life  and  leave  no  iffue  of  his  bcdyy  then  hc 

gives  it  over.     And  in  that  cafe  Sir   Jofph  jeiyll'WTis  of  opinion 

that  the  devlfe  over  was  void;  but  Lord  AfiurLsfield  reverfcd  that 

deciee,  wliich  has  ncrcr  been  impeached  ;  but  many  cafes  have 

(1)  2  Lc'j.  £23.   S.  C.    Rjym.  278.         (4)   2  /-^risf.  362.  S.  C, 

S.  C.  (5)  Sec  Koii^rfvn  V.  Bujff.xy  am  S9.' 

(2)  2  P.  IF,  471.  S.  C.  note  I. 

(3)  a /";?/«.  43.  i^^,  S.  C. 

bceu 


Jnthc  Tunc  of  Lord  Chancellor  Hardwicice.  ^47 

been  determined  ;n  conforn.iijr  to  it;  as  for  inftance,  Sablarion      ^«ad  y. 
vcrfus  Sabbartcn  Csqfcs  in  I.^rdTi-ibofs  time  245.  which  was  de»  »^^^' 

tcrmintd  much  upon  Vic  lame  fcnmaation :  And,  if  any  thing, 
this  cafe  is  (Ironger,  for  here  it  being  leaviugy  it  tics  it  up  more  to 
the  time  of  dying. 

But  the  fecond  part  of  the  obje£lion  has  been  urged  as 
ftrengthening  this  raie. 

In  the  cafe  of  Pyiue  verfus  ^f^atfon^  where    Paine   had  be-    /^^y  j^  ^/gk.s*^* 
queathed  a  moiety  oi"  hi^;  pcrlonal  clLate  to  his  fifter  Mar'^  Stratton         ^^T^^     y 
for  life,  and  aft^r  her  «icccj ic  to  ilic  heirs  of  her  body,  and  the     /j  ^   *'   ^     j* 

other    moiety   fupoii  the  dr\ift?  of  which  tlie  queftion  arofe)  he  1 ^  / 

gave  to  his  Ciler  Anfie  Paine  and  iLc  heirs  of  her  body  lawfully  be- 
gotten, or  to  be  bci:oti».n  ;  and  for  want  of  fuch  ifl'ue  or  heirs  of 
her  body  as  aforciaid,  Iv:  cjavc  the  fame  to  tiic  children  of  his 
Cfter  Mary  Str^tKn  equally  among  them,  and  to  their  heirs  and 
afligns  for  over,  immediately  after  the  dcccafe  of  his  faid  fifter 
Anne  Paim\  And  Lord  Macclesfield  v!^s  of  opinion,  upon  the 
probate,  that  the  dcvifc  over  was  void ;  but  the  original  will 
being  fome  wny  or  other  blunderingly  produced,  he  obferved 
that  the  words  after  the  deceafe  of  my  fifter  Ann  Paine  had  been 
interlined,  and  in  p.irt  rafed  out  agaifi,  but  not  in  fuch  a  manner 
but  they  were  ftill  legible  ;  and  therefore  he  fent  it  to  a  Mafter 
to  inquire,  whether  thole  words  were  rafed  out  of  the  will  at 
the  time  of  the  teftator's  death. 

The  caufe  coming  on  again  upon  the  Maftcr's  report  before 
the  Lords  CommifTioners,  they  were  of  opinion  that  ic  had  not 
been  put  into  a  right  way  of  examination,  and  they  therefore  re- 
fpited  giving  judgment  till  the  matter  could  be  examined  in  the 
proper  ecclefiallical  court,  and  the  pr^rties  were  at  the  expencc  of  [  648  J 
litigating  it  in  the  prerogative  court,  in  order  to  have  thefe  words 
pronounced  part  of  the  will ;  however  that  court  was  of  opinion, 
they  ought  not  to  be  inferted  ;  upon  which  the  caufe  coming  on 
again  before  Lord  Chancellor  King^  he  was  of  opinion  the  de- 
vife  over  was  void :  upon  which  an  appeal  was  brought,  and  the 
decree  affirmed  the  ^th  oi  March  1726  (i). 

The  ufe  I  make  of  this  cafe,  is,  that  it  was  tlie  opinion  of 
Lord  Macclesfield^  and  of  the  Lords  Commi(Iioners»  the  devife 
over  might  be  good,  thougli  the  firft  devife  was  to  Ann  and  the 
heirs  of  her  body ;  for  otherwife  they  would  never  have  put  the 
parties  to  the  expence  of  trying  whether  thofe  words,  nfier  the 
deceafe  cfmyfjUr  Ann  Paine  ^  were  era  fed. 

Another  cafe  is,  that  of  the  Attorney  General^  at  the  relation  rf 
tin  Goldfmiths  Company  verfus  Hall  {2) ^  where  the  words  were,  I 
give  the  refiduc  to  my  fon  Francis  Hall  and  the  heirs  of  his 
body,  to  his  and  their  own  ufe ;  but  in  cafe  my  fon  fhould  de- 
part this  life  leaving  no  heirs  of  his  body  living  at  the  time  of 
his  deceafe,  tl.ea  I  give  fo  much  of  the  faid  refjdue,  asjhall  not 
have  been  difpfed  of  by  my  faidfcn^  to  the  goldfmiths  company. 
It  was  held  the  devife  over  was  not  good,  not  becaufe  of  the  firil 
gift  bcuig  to  his  fon  and  the  heirs  of  his  body,  but  becaufe  by  the 

(i)  iBro,  Par.  Ca.  257.   S.  C.  (2)   Fitzgib.  314.  S.  C. 

Gihcr 
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No  vr£jght  has 
h.-'cn  laid  on  ihe 
want  or' '.he 
'n-iirdj  tor  lirVy 
V^rcllicinccn- 
tiu:i  of  the  tcl- 
f  jitor  has  other- 
wile  appeared  y 
cf;>ecially  in  the 
cafe  ofatrtift 
executory  f  for 
there  this  court 
it  bound  to  fee 
a  f(.rtlrmcnt 
made  agr^rcable 
to  the  intention 
of  ihsteA^tor. 


RpAD  T.       other  W'ords  he  had  given  him  a  pziver  of  difpofithn^  which  wa 
^'^*'^*        held  to  he  inconfjlleiit  with  a  devlfe  over. 

And  here  it  is  no  more  ;Iian  the  common  difpofition  of  real 
eflatcs,  which  have  been  frequently  given  to  one  aiid  hishcir5| 
with  a  dcvifc  over  in  cafe  he  dies  having  no  ifliic. 

It  huj>  been  objeded,  the  wordsyir  life  are  not  in  this  will. 

But  though  weight  has  been  laid  upon  thofe  vroxds  fsr  I'fe 
v/hcn  they  have  been  in,  yet  I  do  not  know  lliat  any  wcij;a[ 
has  been  laid  on  tlie  want  ot  them  when  the  intention  of  the 
tellalur  has  otherwife  appeared  :  but  ifweiglit  has  been  bid  upca 
the  want  of  them  where  it  has  been  a  truft  executetl,  yet  there 
can  be  none  where  it  is  a  trutl  exccutof-yy  for  where  it  is  a  irulk 
executory,  this  court  is  bound  to  fee  a  fettlenicnt  made  agree- 
able  to  the  intention  of  the  tellator;  and  fo  it  M'as  laid  dov^n  bjr 
Lord  Talhi  in  Lord  GL/i^ir/jy  and  B&fvilUy  Cajh  in  his  i'mie^  3. 
and  was  likewife  one  of  the  many  points  determined  by  mc  in 
R';hcrls  verfus  I)i.\ii\//,  Tide  i  Ti\  Atkyns  Co-].  And  this  cafe 
is  ftill  ftronccer,  InxMiifv:  th^:  fettlcment  is  directed  to  be  made 
acconling  to  their  dircrction  ;  antl  it  is  a  very  proper  ilifertiion 
for  thein'to  excrtil'e  ;  but  yet  I  can  by  no  means  go  fo  far  as  the 
decree  at  the  Rolls  has  done,  {*m  that  would  not  be  to  conlhue 
the  teflatrixVi  will,  but  would  be  ufurping  a  power  of  making  a 
new  will  for  her. 
[  649  J  'Y\\c    decree    h.:r.    acidcd   fevcral   new  contingencies;    ifilic 

daughter  ii.rvcs  wo  heirs  of  her  body  at  the  time  of  her  death; 
by  the  will  it  is  to  veil  in  the  remainder-men,  but  the  decree 
gives  it  them  in  ca\c  none  of  her  children  live  to  attain  Uit  age  of 
twenty. one.  Therefore  as  lo  fo  much  of  the  decree  of  the  lyih 
rf  7v:;7/.:rv,  T735,  as  gives  any  direftions,  or  in  any  wife  re- 
lates to  the  trull  of  the  furpUis  of  the  pljiniifl"*s  mother's  pcrfond 
cllatc  fabfe(iuent  to  the  trull  thereby  directed  and  declared  for 
the  plaintiif  during  her  life,  it  mult  be  reverfed,  and  inftead 
thereof,  i  order  and  decree  that  in  cafe  the  plaintiff  Ihall  leave 
any  heirs  of  her  body  living  at  the  time  of  her  death,  then  after 
the  plaintitT's  deeeafe  the  clear  furplus  of  fuch  pcrfonal  cftatc 
ihall  b^  in  trull  for  and  for  the  fole  benefit  of  fuch  heirs  of  the 
body;  but  in  cafe  the  plaintiiffliall  happen  to  die  without  leav* 
ing  any  heir  of  her  bv>dy  living  at  the  time  of  her  death|  then 
after  the  plaintiiPs  deeeafe  the  clear  furplus  of  fuch  pcrfonal 
cilate  fliall  be  in  truft  as  to  one  moiety  thereof  for  the  benefit 
of  the  defendant  Matll.ia^  King\  and  as  to  the  other  rooietj 
tJicreof,  for  the  benefit  of  the  defendants  Maria  JVn:fcn  and 
Gi-iliti  IViitjl}]^  fubjecl  to  the  charges  in  the  teftatrix's  will 
mentioned  :  and  let  the  Accountant  General  declare  the  tmH 
thereof  accordingly  fubjc£t  to  the  further  order  of  tliis  court  (ij« 

{\^i  Reg.Ub.B.  1^42.  fol.  582. 
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APPENDIX, 

Michaelmas  Term    lo  Geo.  ?.  1736.     In 
Banco  Regis. 

John   MiddUton   and  Ann  his   IVife  verfus   Thottias  Crcfis. 

'^OHN  Mlddleton  and  his  wife  were  arficlal  againft  in  the  c-f.  e^mp. 
J  ecclefiaftical  court,  for  being  married  out  of  canonical  Hardw.  5-'. 
hours,  without  licence  or  bainis,  and  in  a  private  houfe ;  a  a  Bernard. V.  R. 
prohibition  was  applied  for  upon  a  fuggeilion  that  tlie  power  351.  2  Kcl. 
of  the  ccclefiaftical  court  was  taken  away  by  the  fhitutc  of  7  \^^:  ^'' "^ 
l^  8  Will.  3.  cap.  35.  by  which  penalties  were  laid  on  the  pj.  ,^  4  Vin* 
clergymen  marrying,  and  the  parties  married  without  banns  Abr.3zc.pi.j4. 
or  licence,  which  penalties  were  to  be  recovered  in»  the  tern-  ^J^'«57-3a6, 
poral  court :  In  ordtr  to  bring  the  matter  fully  before  the  court,  ^  * 
a  rule  was  made  for  a  prohibition,  and  that  the  declaration  fliould  -^^^^-^  «^  '^- 
be  delivered  before  the  firil  day  of  the  enfuing  term.  The  y^^^:.Jrt*. . 
.fiftbftance  of  the  pleadings,  and  arguments  of  counfcl,  are  fully  ^x^J,^^^  r^//^^^ 
ftated  by  Lord  Hardwicke  Chief  Julliee,  in  delivering  the  opini-  „y,  ^•^.Vv^V^ 
on  of  the  whole  court  as  follows.  ,      

-  In  an    attachment   upon  a    prohibition,    the  plaintiffs,    the  Declaration.        ^ 
hulband   and  wife,  in  thtir  declaration,  fct    foith  the  ftatutc  J^^'  jiSf^^ 

o£  T  Iff  S  Will.  3.  cap.  35.  whereby  a  penalty  of  100/.  is  infli£l-  >^ 

cd  upon  every  parfon,  vicar,  or  curate,  marrying  any  perfon  J^/^j^^^^'^v 
without  banns  or  licence,  and  a  penalty  of  10/.  on  everjt  man  y^'  /^^  -'^''^^* 
Co  married,  to  be  recovered  with  colls  of  fuit,  by  any  perfon  who       >^  ^^^  ^^ 

ihall  inform  or  fuc  for  the  fame:  That  although  the  lay  people  

of  this  realm  arc  not  fubjecl  to,  or  any  way  punilhablc  by,^v^/^^^*^  ^/U!^ 
any  canons  or  conftitutions  ecclefiaftical-,  yet  ncverthelefs,  thaft  yy  ^.^ -^^^ 
the  vicar  general  of  the  bifhop  of  Hereford^  intending  unjuftly  to 
opprefs  the'  plaintiffs,  and  to  draw  the  cognizance  of  a  plca^^^^>?^  ^/^ifj^ 
which  belonged  to  our  fovereign  Lord  the  king  to  another  trial  -c-^^^^^^tr-^ < 
in  the  court  Chriftian,  had,   at  the  promotion  of  the  defen-         "  J^S'" 

ilant,  articled  againft  tlic  plaintiffs  in  the  following  manner,  ^^^^^^.^^^^  ^1^^ 
videlicet ;  /^^^^  ^^ 

That  by  the  laws,  canons,  and  conftitutions  of  this  realm.  It     [  651  ] 

was  required,  that  all  pcrfons,  before  tJiey  fliall  be  given  toge- 
ther in  holy  matrimony,  (liould  obtain  a  faculty,  or  licence,  from 
|he  ordinary^  or  have  th^  banns  publi&hcd  according  to  the  book 

of 
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of  common  prayer,  and  be  married  in  the  cimrch  or  chapd,  be- 
tween the  hours  of  eight  and  twelve  in  the  forenoon  ;  and  that 
all  perfons  ofFcndinc;  in  the  premilTes,  or  any  of  them,  ought  to 
be  punilhcd  by  the  laid  laws,  canons,  or  contlltutions. 

That  in  the  ycnr  1729,  1730,  and  1731,  and  in  the  year 
1732,  and  before  the  commencement  of  this  fuit,  John  MiddL- 
ton  and  j4nn  Eilhy  widow,  the  new  pliiniitFs,  being  inhabitints 
of  the  parilh  of  Dove^  in  the  county  and  dioccfc  of  Herfjzri^ 
without  any  licence  fin!  o!)inined  from  their  onlinary,  and  wish- 
out  banns  pu'-liliicd  in  the  I'kid  church,  or  any  church  or  chapel, 
procured  tlicmfelves  to  be  cland^ftincly  married  to  each  oiLt 
by  one  "Thotmis  ^ilcn^  a  clergyman,  or  pretended  clerj^yinan,  of 
the  parifli  of  M'uhacl  Church  EcUy^  in  the  faid  county  oi  Hfn- 
fordy  m  his  own  dwclling-houfc  there,  btt^rcen  the  hours  of 
on<r  and  eight  in  the  morning,  and  that,  by  virtue  of  luch  nur- 
liaj;C,  thc'v  coha'itcd  with  ca«.h  other  as  miin  aud  wii'c. 

Then  the  declaration  allcdges,  that  the  courc  Chrillian  hii 
no  jurifdiftion  or  cojjnizancc  of  this  matter,  and  that  it  is  3 
mere  tcinporcd  offence  putniliable  by  the  ftatutc,  that  the  pbla- 
tifFs  delivered  to  the  defendant  the  King's  writ  of  prohibitieii ; 
but,  notwirhftariding  that,  the  defendant  continues  to  profecwe 
the  plaintiffs  in  x\\c  faid  court  in  contempt  of  the  King,  to  tk 
damage  of  the  plaintifts,  and  contrary  to  the  faid  writ  of  prohi- 
bition. 

The  defendant  by  his  pica  denies  (in  common  form)  that  kc 
hath  proceeded  in  tlie  fpiritual  court  contrary  to  the  writ  cf  pro- 
hibition; and  for  a  confultaiion  demurs  generally,  and  thepiaintifs 
join  in  demurrer. 

This  caufe  hath  been  feveral  times  argued,  and  three  qucftions 
have  been  made  at  the  bar. 

Firft,  Whether^  by  virtue  cf  the  rations  made  in  f he  year  1605, 
/ay  per/on  T  arc  punijimble  by  ecclef.ajlical  cenfures  for  a  clsnctj' 
tine  marriage^  had  without  banns  or  iicence. 
Secondly,  If  lay  perfons  cannot  be  prficutcd  zr  punijhel  hyfira 
of  thtfe  canons^  nvkethcr  the  court  had  jurifcucthn  of  Juch  a 
laufe  a^ainj}  thctn  h:  the  ancient  ran:n  laiCy  received  and  iU' 
r  g-2   1  lowed  11  it  hi  n  the  realm  of  England. 

Thirdly,  Si/ppff^  the  Jpi ritual  court  Lid  a  jurifdiciior.  cfi  either 
of  thof  grounds y  'whether  that  jurifdic^icn  is  taken  aicayhjAi 
operation  cftheflatute  of  ']  '^  %  Will.  '^.  cap.  2S*f^' ^' 
irhli'h  ifificls  a  penalty  cf  loL  fr  this  offence^  /j  be  rectiifrci 
in  the  Kin^^s  court. 


Flea  and  demor- 
xer,  and  joinder 
in  demurrer. 


Three  qurftions 
made  at  ibc  bar. 


Firft  Quffftion.     x^fi^Qi^ 


The  fir  It  of  thcfe  cjueftions  ought  regularly  to  be  divided  Into 


16c?. 

Cinons  vvi»Ir)i 
r'-iie  rowi  »n  I'/T- 
nnc  in,iri».«^os. 


Firfy  Whetlier  thefe  canons  made  in  1603,  which  relate  to 
claniic'i*^ine  nvn-rlaircs,  do,  in  tlvj  v.ords  r.Hvi  provifions  thcrcofi 
extend  to  the  parties  coritrafiin;;  m::irimony,  or  alTccl  tlic  lairriA 
fuch  a  cafe  as  is  now  btfor-:  tho  court  ? 

Secondly^  If  lay  prrfons  arc  within  the  words  of  tliefc  rancms 
vhcthcr  the  raithority,  by  which  thcfe  canons  were  made,  Cia 
biinl  tlic  laity  a:,  to  this  matter  ? 

A  .  to  tl'.c  firli:  of  tiiefe  two  c|ut{lionR,  there  arc  five  canoni 
c<-iu\^vuv:d  u\  tlic  body  of  the  canons    in   1633,  that  relate  » 

iiUudcftiiie 
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dandcftinc  marriages,  vtJeliretf  Canon  the  62J,  101^,  loarft 
103^,  and  lo.uL  That  no  miniitcr,  upon  pain  of  fuf pen fion 
prr  Trieim'wm  ipfo  faSfoj  fhall  celebrate  matrimony  between  any 
perlons  without  b;»nns  or  licence,  nor  at  any  time  but  between 
the  hours  of  eij^ht  and  twelve  in  the  forenoon,  nor  in  any 
private  place,  other  Uian  in  the  church  or  chapel  where  one 
of  them  (KvelK,  nor,  bein^  under  twenty-one,  without  the 
content  cf  par^'nts.  Canon  \o\Ji^  102^,  and  103//,  relate 
only  to  the  perfons  by  whom,  and  the  manner  in  which  licences 
are  to  be  granted,  and  the  feeurity  and  oaths  to  be  taken  on 
granting  fuch  licences:  Canon  io\th  contains  an  exception  of 
perfons  in  the  ttate  of  widowhood,  out  or  fome  of  the  pre- 
ceding regulations ;  and  provides,  that  any  ordinary  or  otticcr 
offending  in  the  premiffes,  (hall  be  fufj)ended  for  fix  months ; 
and  that  every  licence  granted  contrary  to  die  direftions  be- 
fore mentioned  fhould  be  void,  as  if  there  had  never  been 
any  granted ;  and  the  parties  marrying  by  virtue  thereof,  fliall 
be  fubjeft  to  the  punilhment  appointed  for  clandeftine  mar- 
riages- 
It  feems  to  be  plain  from  hence,  that  none  of  thefe  canons  do 
in  the  words  or  terms  of  them  affect  the  parties  contracting,  ex- 
cept the  laft  claufe  of  the  104?^  canon,  which  relates  to  per- 
fons married  by  colour  of  void  licences,  granted  without  the 
circumftanccs  before  prefcribcd ;  but  that  is  not  the  prefent  cafe, 
for  the  libel  does  not  alledge  aiiy  void  or  irregular  licence  to 
have  been  obtained,  and  that  the  raarringv^  was  tlicrcupon  had, 
but  contains  a  pofitive  charge  of  a  clandcilinc  marriage,  with- 
out banns  publifhed,  or  any  licence  at  all,  which  is  a  different 
fa£b,  and  not  within  this  provifion.  -  For  this  reafon,  it  docs 
not  appear  to  us  that  the  provifions  of  the  canons  of  1603, 
do  extend  to  the  laity  in  fuch  a  cafe  as  is  now  before  the  [  653  ] 
court. 

But,  fuppofing  lay  perfons  might  be  within  the  words  of 
the  canons  in  1603,  the  next  confideration  is,  whether  the 
authority,  by  which  thofe  canons  were  made,  CTin  bind  the  laity 
as  to  this  matter.  Tlic  authority  whereby  they  were  made  is 
well  known  to  have  been  by  the  bilhops  and  clergy,  in  con- 
vocation convened  by  the  kini;'s  writ,  allowed  to  treat  of,  and 
make  canons  by  the  royal  licence,  and  afterwards  confirmed  by 
the  king  under  the  great  foal;  but  the  defect  objected  to  them 
is,  that  they  never  were  confirmed  by  parliament,  and  for  this 
rcafon,  thou;;h  they  bind  the  clergy  of  this  realm,  yet  ihey  can- 
not bind  the  laity. 

This  is  a  qneillon  of  very  cxtenfive  learning  and  preat  con- 
fequence,  upon  which  there  is  fome  ?p  pear /.nee  of  variety  in 
the  law  books,  notwithflandi!!;:  whiel^.,  I  always  uncierltood 
till  it  was  difputed  in  this  caufe,  that  the  law  in  latter  times  ha^ 
■been  univerfiUIy  taken  to  be,  that  the  canons  of  1603  did  not 
bind.the  laity  for  want  of  a  parliamentary  confirmation. 

Arid  upon  this  ground,  I  pre  fume,  it  was  that  my  brother 
Wright  (that  arguc<l  laft  for  the  defendant  in  this  caufe,  who 
is  plaintiff  in  tiic  cccleCaftical  court^  c^cprcf^ly  admitted*  that 

ihcfe 
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thefc  canons  did  not  propria  vlgore  bind  the  laity,  and  infiftedonfr 
on  the  fccond  pointy  that  the  ancient  ufage  of  the  cliurch  ^ 
England^  and  the  ancient  canons  receired  by  and  allowed  in  diif 
nation,  do  bind  them. 

But  as  the  contrary  doctrine  was  infifted  on  by  the  other 
counfcl,  who  arpued  on  the  lame  fide,  and  had  a  right  to  urge 
every  thing  which  they  thought  material  for  their  client,  ic  is  bc^ 
come  neccflary  to  examine  and  determine  a  point  of  fo  great 
confequence  to  the  conftitution  of  England^  in  order  to  fctdc  the 
law  thereupon. 
The  court  of  And,  upon  the  bcft  confideration  we  have  been  able  to  givt 

opinion  the  ct-  j^  we  arc  all  of  opinion,  that  the  canons  of  160Q,  not  havini^ 
not  having  been  been  confirmed  by  parliament,  do  not  proprto  vigore  bmd  tlie 
confirmed  by  laity;  \  {\v  proprio  vjgort,  by  their  own  force  and  authority; 
not^^rhvi-  ^^^  there  arc  many  provifior.s  contained  in  thefc  canons,  which 
if«r/ bind  the  are  declaratory  of  the  ancient  ufage  and  law  of  the  church  of 
liity.  Englandj  received  and  allowed  here,  which.  In  that  refped,  and 

by  virtue  of  fuch  ancient  allowance,  will  bind  the  laity ;  but 
that  is  an  obligation  antecedent  to,  and  not  arifmg  from,  this 
body  of  canons. 
Thereafoni  In  treating  of  this  cmcflion,  it  might  ferve  for  illudrationaod 

fo?nd^ir<»f-j  ornament,  to  look  back  into  the  hillory  of  the  ancient  councils 
hitn.  of  this  ifland  in  the  Ih'thjh  and  Saxon  ages ;  but  any  one  who 

r  6C4  1  ^"^  ^^  ^^  ^^^  trouble  of  looking  through  Sir  Henry  Spelnm% 
laborious  colledlion  on  this  fubjedl,  will  find  chat  it  would 
furnifli  very  little  matcTiaig  towards  fixing  the  point  of  law  is 
to  the  obli;^ations  of  canons,  becaui'e  thofe  councils  were  fre- 
quently mixed  ailcmbiics,  compoled  partly  of  clergy,  partly  of 
laymen,  and  fomctim^s  of  the  King,  with  his  nobility,  and 
at  other  times  foaie  of  the  commons  are  mentioned  10  be  pre- 
fent;  but  whether  they  had  fuftrages  in  thofe  councils  or  not, 
and  in  what  manner  they  were  fent  thither,  whether  by  eledion, 
or  by  what  oiiicr  kind  of  conllitution,  is  very  uncertain  and 
obfcure. 

The  like  may  be  faid  of  feveral  councils  held  in  the  carlicft 
timesy  following  the  coming  in  of  tlie  jW?r//;flw  line;  and  after- 
wards there  is  frequently  a  mixture  of  the  legantine  autlioritj, 
which  arofc  merely  by  papal  ufurpation. 

Upon  this  important  queftion,  therefore,  it  is  fafeft  for  jiidgei 

to  proceed  upon  furc  foundations,  which  arc,  the  general  nature 

and  fundamental  principles  of  this  conftitution,  ads  of  parlia« 

ment  and  the  refolutions  and  judicial  opinions  in   our  booksi 

and  from  thefe  to  draw  our  conclufions. 

Ktn^lawfcan       To  argue    firft  fror.i    the  general  nature   and  fundamental 

V  ""h *i  "*  ^^'^^  principles  of  this   conftitution,  nothing  is  fo  undoubtedly  fuch, 

jilc,1liit  by*the    ^^  ^^^^^  "^  "^^  l^cw^  Can  be  made  to  bind  tlie  whole  people  of 

ICiac*  with  the   this  land,  but  by  tlic  King,  with  the  advice  and  confent  of  both 

advice  and  con-    houfes  of  parliament,  and  by  their  united  authoritv  ;  neither  the 

lent  of  both  .,.  .     ^  1        i^.       '     •  1      1  '       r  _ 

honfctofpariia-  Knig  aione,  nor  the  King  with  tne  concurrence  of  any  p*- 
jncnt,  and  by  ticular  number  or  order  of  men,  have  tliis  high  power.  To 
their  united  lu-  ^^^  authorities  for  this  would  be  to  prove  that  it  is  now  day,  aid 

tfackfiBif 
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therefore  I  will  only  refer  to  the  parliament  roll,  2  H*  5.  Pars  2. 
N§.  10.  and  the  cafe  of  proclamations,  J2  Rep.  74. 

The  binding  force  of  the fe  a£is  of  parliament  arifes   from  Eyerymanmay 
that  prerogative  which  is  in  the  King,  as  our  fo\rercign  licgc  lord,  be  fjid  to  be 
from  that  perfonal  right  which  is  i^'Jicrcnt  in  the  peers  and  lords  co^iL't  orcV-* 
of  parliament,  to  bind  themfelves,  and  their  heirs  and  futccfibrs,  fuhjc«  is  in-    ^ 
ill  their  honours   and  dignitie*;,  and  from  the   delegated  power  eluded  in  anuft 
vefted  in  the   commons,  as  the    rcprcfcntativcs  of  the   people,  bufh^cwonl' 
and  therefore  lord  Cav  fays,  4  Ir.fl,  i.  thele  rcprcfcnt  the  whole  maJcinconvo- 
commons  of  the  realm,  and  are  irinied  for  them   bv  reafon  of  «'»on,  and  con- 

•  •  -.  'T'li  '  11       nrmed  by  the 

this  rcprefentation,  every   mm    is  r.iul  to  he  party  to,  ami  the  crown  only,  iii 
confent  of  every  fubjecl  is  included  in  an  a6l  of  parliament ;  but  ;hi»e  xn-.  w-im, 
in  canons  made  in  convocation,  and  confirmed    by    the  crown  '?*Vl*''?PS. 
only,  all  thefe  are  wantmg,  except  iljc  roy;u  allent ;  liere  is  no 
intervention  of  die  peers  of  the  ve«Im,  nor  any  rcprollntation  of 
the  commons. 

Indeed,  Dr.  Andrews  endeavoured  to  avoid  the  forrc  of  this 
objedtion,  by  obferving,  that  the  chligatlon  of  an  act  of  par- 
liament did  not  arife  from  the  aclual  r.  prcrfcntation  of  all  the  [  655  j 
people  of  the  land,  but  from  an  implied  icprcfentation  conlli- 
tuted  by  the  law,  for  that,  in  fafl,  many  ranks  of  men  amongH: 
the  commons  had  no  votes  in  the  eleftion  of  members  in  that 
houfe,  and  the  miniller  of  every  parifh  in  E fig/a /nl  luxs  the  care, 
and  is  the  rcprcfentative  of  his  particular  parilh  in  matters  fpi- 
ritual,  and  votes  in  eletlion  of  proclors  for  iht:  clcrg\% 

The  fa6l  is  undoubtedly  true,  that  many  amongii:  the  commons 
have  no  votes,  as  perfons  having  no  frochclJs,  frceJiolJcrs  in 
die  ancient  demefne,  women,  tr'r.  but  tli;.t  does  not  i.iake  ir 
ceafe  to  be  an  atSlual  reprefentation  of  tlie  people* :  No  body 
ever  imagined,  that,  in  exercifnig  a  right  of  this  kind,  eveiy 
individual  perfon  could  pofiibly  join,  but  fomc  rule  of  qualifi- 
cntiou  mult  be  laid  down,  and  that  hath  been  taken  from  the 
mod  worthy,  and  fuch  as  have  the  moll  valuable  and  fixed  fort 
of  property,  which  alfo,  to  avoid  confufion,  hath  bjcn  icilraincd 
by  later  atts  of  parliament. 

But  it  is  quite  a  new  notion,  unheard  of  In  the  law  book^, 
or  in  any  writer  upon  our  conftitution,  that  the  reclor  or  vi- 
car of  a  parifli  is  the  reprefentatlve  of  his  parifii,  in  voiifig  for 
convocation  men:  Who  chofe  this  repri*rentiitlvc  of  tlieir.s? 
Not  the  parifti  themfelves,  but  the  bifhop  of  the  diocci'e, 
or  fomc  lay  patjon.  Could  this  bifliop  of  ihe  dioccff ,  or  tiic 
lay  patron,  delegate  a  power  for  the  pariflncncrr.  to  bind  them 
in  any  aft  of  legiflation  ?  Surely  it  never  entered  into  ar.y  body's 
head,  thactliey  could  do  it :  But,  not  to  dwell  upon  ijjis  novelty, 
it  is  contrary  to  the  very  writ  conftantly  ifl'ued  to  the  metropolitan 
to  fummon  his  convocation,  the  words  of  which  are  convocjri 
facias  tot  urn  cltricum  ciijujlibet  dia:c:fis  vcfr^:  pr:v:.rc:s.  It  is  ccn- 
irary  alfo  to  the  premunitory  claufe  in  the  writ  of  fummons  to 
.  every  bifliop,  which  direfts  inamorc  particular  manner,  who  of  the 
clergy  fliall  come  in  perfon,  and  who  by  tlieir  rcprefentatives  in 
this  furm^  ^toddecanus  €t  archidlaconus  in  propnis  pcrfonis  addk^ 

turn 
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In  the  coHToca- 
tu>ni  .he  wiule 

vince  Jie  e'uhcr 
prcfunc  in  pciion 
ur  Dy  rcjiclcn- 
taciun. 
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The  binding 
force  of  iincient 
cnnons  over  Ijy- 
mctiywa^dcnvcu 
iroin   the  Su- 
preiEi  ict^iil.ttivc 
power  l>i'.::gVcf- 
ted  inlhcpcrfou 
6l'thc  cinpciors. 


In  EnglayJ  't  is 
odier\\lf»-,w*irie 
the  kin^  li.i*.  bur 
parrotthf  I'-'gil- 
)4tive  power. 


;..'^  •/.-♦. J   pi-  fi.ii}!  , :  / V,  /;.. . ;  .'i i  r,:    ,•  ,/,,.. :.\  -j    - /•    /.-./.'j-    ,-r^ :::; i:  i /  f  rr;.  j 
r// t:;/.v;;;  /: » ;/-f ■.•;/<  j  /•/  .l j .  j; ; j  ^'/.'i  .1^  :  •  Jiho  l:r-:  \ : •  .•  ;.■  r  •  /;.  -v .v 7  atl  fur . rj- 

Tli'j  words  and  crmrrK'ii  lenlV  t;f  tlic-V  wri:-.  inipcrr,  tlulcrljr 
tbe  c\cr\ry  are  called;  that  tlic  proctor-  of  tlitj  Licr^iv  ai;;  merely 
rcpi'cfciuativcs  of  the  clergy,  and  have  their  pcwvrr.  from  an«i  for 
them,  without  fo  much  as  an  irr.plication  on  anj  iliing  furrhtr: 
Agree.ible  to  this,  Lord  (Jouy  4  /;///.  322-  fays,  //.'  J^i.'.;  ccnvsca' 
i'r.jtisf  the  whole  clergy  of  the  province  are  either  prefcniin  ptrfcn, 
or  by  rcprcfcntation. 

From  hence  arifes  the  fubftantial  didinAion  between  the  an- 
cient canons,  made  in  general  councils  of  the  church,  and 
confirmed  by  tlie  Redman  emperors  after  they  embraced  the  Chrif- 
tian  faith,  and  the  caiions  madf  either  in  a  national  or  provin- 
cial fynod  of  the  churcii  of  ht:^Uindy  tlw:*.  confi'-med  by  ilic 
crown;  as  to  the  extent  of  their  obligation,  then*  is  no  doubi 
but  the  former  bound  all  ihe  fubjetlji  of  their  empire,  as  wtU 
laity  as  clergy,  fo  far  as  they  were  lawful  in  rtfpecl  to  the  fub- 
jecl  matter;  but  the  difference  lies  in  the  root  from  whence  iLc 
obli;:at:on  !prln;rs.  I 

Tiie  binding  force  of  thcfe  ancient  canons  over  layman,  w25 
not  derived  fiom  nny  particular  prero';iuive  or  fuprtmacy  of  the 
cir.pcrors,  a^i  head  of  the  churcl-,  but  from  the  lupremc  Icgii- 
laiive  power  Ivjing  veiled  in  his  pcrfon  ;  for  alter  ihc  Rvx  L^iCy 
whereby  it  is  faid  to  be  ordained,  **  p^:od prhicipi pLnuit Ic^^i 
hiibct  vlgorur.y  {Jujliniati,  Injl.  lib,  1.///.  I.J'JI'  1 6.  D.-gi/t^B- 
I.  iit»  4.  (le  c^nJJhufionibus principtim)  the  whol;  power  of  maliiig 
laws,  however  originally  gained  by  ufurpation,  was  dcvbh- 
cd  upon  the  empuior;  and  by  confequence,  when  a  canon  w:5 
mnde  bv  the  council,  and  confirmed  by  the  emperor,  ii  b-i 
the  conc'ivrenec  of  every  thing  necefl'ary  to  make  it  a  complete 
law. 

But  the  cafe  is  far  otherwt.V  in  EngLvul^  where  the  king 
lias  but  p:irt  of  ilic  Ki;ilj.iti\c  power,  and  therefore  the  -I'gu- 
nunt  mad--  ufe  of  in  the  eau*  of  Matthe^vs  and  Burdtt^  2  SJk, 
67^.  thoupi  it  be  only  the  reafoning  of  counlel,  is  of  ^rc:: 
weight,  and  fuch  as  I  have  heard  no  Liiijfjclory  anfwcr  given 
to. 

The  anfwcrs  vhich  liave  been  offered  arc  two :  liijff  Thst 
tlie  reafoTi  of  the  emperors  confirm?.tion  of  any  canon,  was  crJy 
to  give  it  a  civil  fa::clion  ;  but  tiiough  ihis  was  fuid,  it  was  not 
proved  ;  and  1  do  not  find  any  temporal  penalties  annexed  to  the 
ancient  canons  of  the  church. 

The  oihei  anfwcr  was,  this  argument  flicw?,  wherever  the 
hw  has  fixed  a  pcv.er,  tf:rJ  includes  the  confent  of  llic  people j 
nnd  ilierefi  re,  in  KnnJandy  the  confent  of  the  people  is  included 
in  the  royal  confirmation;  but  this  hath  not  the  Ihadow  of  an 
anfwcr,  becaufe  it  begs  the  main  queilion,  which  is.  Whether 
tlie  law  oi  E/: gland  has  depofited  in  the  crown  the  fole  power  w 
confirming  canons  to  biad  the  laity,  witliout  the  advice  and  000- 
icat  of  parliament. 

2  Another 
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Another  argument,  of  like  kind  with  the  former,  is,  that 
by  the  EngliJIj  conftitution,  the  power  of  binding  by  new  laws, 
and  that  of  charging  with  taxes,  are  concomitant  and  co- 
ex  ten  five,  and  thofe  who  have  authority  to  do  the  one,  can  do 
the  other:  thus  tlie  parliament  makes  iafw-s  obirgatory  uj^on 
the  whole  nation,  and  they  impof«  taxes  to  be  levied  uport 
all  the  people  :  but  the  clergy  in  convocation  never  pretend  to 
have  power  of  granting  tenths  or  fifteenths,  or  other  taxes  to  r  657  } 
charge  any  perfons  but  thcmfelves ;  and  by  analogy  from  hence, 
can  make  no  canons  or  ordinances  but  only  to  bind  themfelves, 
r.  e.  the  body  there  aiTemblcd,  or  rcprcfcnted. 

To  purfue  this  argument  a  little  further,  and  to  infer  the  con- 
fcquences  which  naturally  refult  from  it,  it  fcems  aimoft  an 
abfurdlty  to  fay  that  the  clergy  in  convocation  cannot  charge 
the  laity  with  one  farthing  by  way  of  tax  or  impofition,  cannot 
even  create  a  new, fee  to  bi  paid  to  them,  and  yet  may  cteft 
new  lavv'3  to  bind  them  ;//  re  ccclefajlica^  for  difolk'ylng  which 
they  (hall  incur  the  penjity  of  excommunication,  which  is  to 
be  carried  into  execution  by  a  lofs  of  their  liberty,  and  a  dif- 
ability  to  fue  for  and  difpofe  of  their  petfonal  eftate  :  this  would' 
certainly  be  toafrccl:  the  laity  in  their  property  in  a  high  degree  j* 
and  yet  it  is  admitted  that  the  clergy  by  their  fynodical  ails  can- 
not charge  the  property  of  the  laity. 


conftant  uniform  praftice  ever  fincc  the  reformation  (for  there  ordinances  have 
is  no  occaGon  to  go  further  back)  has  been,,  that  when  any  ma-  bfrd  thelarty,as 
cerial  ordinances  or  regulations  have  been  made  to  bind  the  laity  wcii  as  clergy,  ii 
as   well    as  tlerey,  in  matters  merely  ecclcfraftical,  they  have  "''\':!:\'!^"i*'^y 

L  -1  '•/     1  rill*  r     1  •  r.rltfi.'.ft  c.il, 

been  cirncr  cnacied   or  conhrmed  by  parliament :  of  this  pro-  th.  v  h.wc  been 
pofition  the  feveral  acls  of  uniformity   are  fo  many  proofs,  fcr  '^"^'•^''''^-^cdo* 
by  thofc    the  whole    doclrine  and  worfliip,  the  very  rights  and   ^""^^ZlL^^ 
ceremonies  of  tlie  cliurch,  and  the  literal  form  of  publick  prayers' 
are  prefcribed    and  elUblifiied  ;  and  it  is  plain  from  the  fcvcral 
preambles   of  thefe  a£ls,  ^that   though   the   matters  were  firft 
conlidered  and  approved    in  eotn-ocation,  yet    the   convocation 
was  eniy  Ic^oked  upon  as  an   afi'onihly  of  reamed    men,  able  and 
proper  to  prepare  and  propound  thcni,  but  not  to  enad:  and  give 
them  their  forc^. 

To  iriis  way  of  arguinj  it  hath  been  ohjcfltrd,  tliat  the  reafon 
of  crtabiidiin'T  nvovllivjns  t:f  this  Ivind  by  a^.ts  or'  parhament,  was 
for  t!)e  fake  of  enforcing  rhem  by  civil  fancVions  and  temporal' 
p;.nu!ties,  which  could  not  ctherwifj  be  obt.:i!ied,  and  un- 
doubtedly tills  was  one  rcj.fon  for  it  *,  but  I  caini'ot:  ht  periiiacicd 
that  ic  was  the  only  reafon,  fijrce  if  it  had  been  th.e  prcvajjlng 
opinion  of  thofe  t lines,  rhat  the  clergy  in  convikpition  could 
make  new  canons  to  bind  the  laity,  it  is  moll  u;iaccouniable 
that  they  Ihould  not  think' it  proper  to  tvufl  any  rt;:uiati'.)n  of  tlic 
molt  minute  confoquencc  to  the  proper  fojctf  of  canon  or  fyno- 
dica!  dccrecj  which  if  lawfully  nude  might  be  carried  into  txc- 

Voir.  11.  K  r  cution* 
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liOrd  Hardti'icke 
faid,  the  attempt 
of  counfel  to 
milce  the  pow*er 
of  the  convoci- 
tion  in  ordaining 
canonsco-ex'.cn* 
five  with  the  ju- 
dicial authority 
of  their  courts  is 
full  of  fo  much 
mifchief,  that  it 
cannot  be  con- 
tended for  with 
any  fhadow  of 
reai'on  sr  of  law. 
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cution   by  excommunication,  and   the  confcquences   attending 
upon  it  were  a  fanftion  fully  fufficicpt  to  enforce  it. 

Upon  one  of  the  arguments  of  this  caufe  at  the  bar,  it  was, 
though  not  in  words  afierttd,  yet  endeavoured  to  be  proved  tha: 
the  Icgiflative  power  of  the  clergy  in  convocation  is  co-eitcnfivc 
with  the  judicial  power  of  the  fpiritual  courts,  and  that  there- 
fore, as  the  fpiritual  courts  had  an  allowed  jurifdiftion  over  die 
laity,  as  well  as  the  clergy  in  matrimonial  caufcs,  fo  the  coo- 
vocation  had  power  to  make  canons  to  bind  the  laity  relating 
to  marriages.  This  has  been  exprefled  in  other  words,  that 
their  canons  arc  binding  on  clergy  and  laity  without  diilindioQ 
in  n  ecclefiojlicay  that  is  in  ccclefiailical  ipatters,  or  what  ac- 
cording to  the  law  of  the  land  katli  been  reckoned  of  a  fpiiitaal 
nature. 

But  in  this  argument,  a  great  deal  too  much  is  aflumcd ;  for 
the  fpiritual  court  has  undoubtedly  juriftliciion  for  matrimonv, 
and  teftaments,  commiffion  of  adminidraiion  of  "pcrfonal  cftatcs, 
titlics,  and  certain  crimes,  which  are  all  deemed  in  law  in  fomc 
degree  of  a  fpiiitual  or  ecclefiaftical  nature;  and  yet,  ifdiis 
argument  was  true,  it  would  equally  follow,  that  they  might 
make  canons  to  limit  the  degrees  of  confanguinity,  widtin  which 
marriage  may  be  contracted,  to  fix  folemnities  of  m:iking  tef- 
taments concerning  perfonal  eilates,  to  regulate  the  rights  of  ad- 
miniftrationst  and  of  tithes,  and  to  afccrtain  tliC  clrcumftancts 
and  evidence  of  thofe  crimes,  cfpecially  in  things  not  already 
fixed  by  particular ftatutes;  what  confequence  would  this  have: 
Every  body  fees  how  it  would  enable  them  without  confent  of 
parliament  to  change  the  law  relating  to  the  heirihip  and  dc- 
fcents  of  lands,  and  likewife  relating  to  perfonal  eftates  which 
are  now  become  of  prodigious  value,  and  relating  to  the  payment 
of  tithes  which  much  concerns  temporal  interelts  and  property, 
and  alfo  as  to  feveral  crimes  whereby  the  pcrfonal  liberty  of  the 
fubjeft  may  be  confequentially  afTcCled  upon  their  fignificavirs. 
This  attempt  therefore  to  make  the  power  of  the  convocation  in 
ordaining  canons,  co-extenfive  with  the  judicial  authority  of 
their  courts,  is  full  of  fuch  ftrange  confequences,  and  fo  much 
mifchief,  that  it  cannot  be  contended  for,  with  any  fliadow  of 
reafon,  or  of  law. 

In  truth  ever  fince  the  reformation,  and  for  feme  time  be- 
fore, when  any  alteration  hadi  been  made  upon  the  law  upon 
any  of  thofe  points,  it  hath  been  done  by  aft  of  parliament, 
witnefs  32  //.  8.  rA.  38.  about  the  degrees  of  marriage,  21  /ft 
8.  ch.  5.  and  22  to*  23  Car.  2.  ch.  10.  relating  to  adminiftration 
and  the  diftribution  of  inteftates*  cftatcs,  and  feveral  others  which 
might  be  enumerated. 

If  this  dodtrine  had  been  law  at  the  time  of  making  the  fta- 
tute  of  Merton^  20  //.  3.  the  bifliops  would  have  had  nooccafion 
to  apply  to  parliament  to  change  the  law  of  England^  by  legiti- 
mating ilTue  born  before  marriage,  as  Acy  had  the  jurifdi£lion  to 
try  general  baftardy,  or  whether  a  child  was  baftard  or  mulieri 
as  is  exprefled  in  2  RoL  Mr.  iZ6.pL  25.  they  might  have  done 
it  themfelves ;  and  though  the  Lords  with  one  voice  gave  tfait 
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memorable    anfwer,  Ndumus  leges  AngUa  mutari^  the  clergy  in 
convocation  might  have  done  it  by  a  new.  canon. 

There  was  but  one  cafe  produced  to  give  colour  to  this  ar-  Thecafeim/eo. 
gumcnt,  and  tlut  was  i  RoL  Ahr.  tit.  Executor  909.  Letter  L  M.rixi,  Execunr 
pi.  5.  the  words  "  It  is  ordained  by  a  canon  in  i  Jac.  i.  ch,  93.  909-  «^^^^V'?8  ^ 
*'  that  bona  notabilia  (hall  be  accounted  5  /.  at  ieall,  and  no  per-  ofitttic  autho-* 
*•  fon  (hall  be  fald  to  have  left  bona  notabilia^  if  he  have  ngt  rity ;  and  R^lh 
•♦goods  \\\  diverfc  dioccfes  to  the  value  of  j /^"  and  itfcems  {;|"'JiJ,b7fnth^^ 
{jl-mble  is  the  word)  tliat  tliis  canon  hath  changi^  the  law,  if  pi^ce  ciudjand 
it  was  other  wife  before  •,  in  as  much  as  the  granting  of  admini-  nothing  to  the 
ilr.ition  appertains  to  tlic  ccclefiaftical  law,  and  our  law  only  riiTreportlfthe 
takes  notice  of  their  law  in  this  matter,  and  therefore  tlicy  may  fame  c^fc,  8  Cj?. 
alter  it  at  their  pleafure,  ////.  7  Jac.  B.  Needhamh  cafe,  by  the  *3S« 
do£lors  and  the  court  5  /.  in  every  diocefe  (hall  be  bona  no* 
tab  ilia. 

This  cafe  founds  ftrong,  but  the  authority  of  it  amounts  to 
lijtle  ;  for  though  Perkins  fe6l^  489.  p.  94.  of  tlie  old  edition, 
fays,  that  40  /.  in  every  diocefe  would  make  botia  notabilia^  yet 
there  were  authorities  before  this  canon,  that  to  make  bona  no^ 
tabiita  ihe  value  mull  be  5/.  and  therefore  it  does  not  appear  that 
any  alteration  was  attempted  to  be  made  in  the  law ;  and  Rolls 
himfelf  exprefies  his  doubt  in  the  place  cited ;  befides,  if  that 
did  appear,  it  was  a  matter  which  did  not  concern  the  laity,  but 
was  merely  a  regulation  among  themfelves,  making  a  diftribu- 
tion  of  the  fees  of  adminiftration  between  the  metropolitan  and 
his  diocefan  bifhops,  and  their  officers,. 

I  take  this  cafe  to  be  the  fame  widi  Sir  John  Neediam^s  cafe, 
8  Rep,  135.  in  which  it  is  material  to  obfenre,  that  Lord  Coke 
hath  reported  nothing  to  this  cffc£t :  But  let  the  credit  of  the 
paflage  be  what  it  will,  this  is  a  point  of  too  great  moment  to  be 
determined  by  a  fingle  loofe  faying  in  an  abridgment,  contrary 
to  the  general  reafon  and  principles  of  law. 

adiy,  I  come  now  to  the  f(^cond  head  of  argument  propofed 
upon  tliis  quedion,  which  was  ftatute  law ;  and  as  I  do  not  find 
any  pofitivc  declaration  of  the  law  has  ever  been  if.ade  by  any 
adl  of  parliament  upon  this  particular  point,  fo  all  that  can  be 
expedled  from  hence  are  implications  and  inferences  from  whence 
the  fcnfe  of  the  legiflaturc  may  reafonably  be  collefted. 

The  feveral  afts  of  uniformity  and  other  ftatutes  which  were  ipj^^  aftsof  mt 
mentioned  and  referred  to,  when  I  confidered  the   ufagc  and  formliy  l^c./nce 
pra£lice  of  this  kingdom  fince  the  reformation,  funiifli  propfs  ^'  refirmanort, 
of  tliis  nature  very  material  to  fliew  that  the  parliament  have  pariLnenc  have 
from  that  period  at  lead  been  of  opinion,  tliat  the  proper  power  from  that  period 
of  making  conftitutions  in  ecclefiaftical  matters  to  bind  tlie  whole  ^ccn  of  opinion^ 

o    .       ,  that  the  power 

nation  was  m  them.  of  making  coo- 

•The  only  aft  made  ex  prcfejfo  upon  the  fubjeft  of  the  canons,  ftitutions  in  ec- 
is,  tliat  of  the  25  Hen.  8.  c.  19.  intitled  the  fubmiffion  of  the  'i'„^jfb"dTe" 
clergy,  and  reftraint  of  appeals,  whereby  power  was  given  to  whole  na.ionwa» 
that  King,  H.  8.  to  appoint  thirty-two  perfons  to  review  and  *V**^"J*^ 
reform  the  ecclefiaftical  laws,  which  power  was  continued  by    t     "^^  J 
the  feveral  fubfequent  ftatutes  of  27  //.  8.  ch.  15.    35  H.  8. 
ck.  16.  and  3  &•  4  -ff.  (5.  ch.w.  but  was  never  completely  car- 
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ried  into  execution ;  thefe  afts  of  continuance  arc  not  prfnlcd 
in  the  latter  editions  of  the  ftatute  book,  but  are  all  in  Rafioll '/ 
StatuUs  at  Large* 

But  even  this  ftatute  is  in  tlie  words  of  it  filent  as  to  the  pcr- 
fons,  over  whom  the  oblifjation  of  canons  may  cxrcnd. 

It  begins  witJi  an  humble  ackriovvlcilgmcnt  of  the  clergy,  ac- 
cording to  tlie  truth,  "  That  the  convocation  is,  always  hath 
**  been,  and  ought  to  be  afTcmbled  only  by  the  King's  writ : 
**  then  they  promifc  in  ve^ho  fdccrdot*  that  thty  will  never  frcm 
•'  henceforth  prefume  to  attempt,  alledge  or  claim,  or  put  in  ur, 
**  ena£t,  promulgc  or  execute  any  new  canons,  coI;ftirur;o^^, 
•*  ordinances,  provincial  or  other,  unlefs  the  King's  royal  alTcnc 
•*  and  licence  may  be  had,  to  make,  promulge  or  execute  tic 
•*  fame,  and  tliat  Kvs  Majcily  do  give  his  royal  allciit  and  authi- 
«'  rity  in  that  behalf." 

Upon  thefe  recitals  itenacls,  ^'  That  the  clergy,  nor  any  of 
*'  them  from  thenceforth,  lliall  prefume  to  attempt  to  allccloc, 
«'  claim  or  put  in  urc,  any  conititu'.ions  or  ordinances  provi.':- 
••  cial  or  fynodal,  or  any  (itlicr  canons,  nor  lliall  enacV,  pr- 
•*  mulge,  or  execute  any  iV.oli  canons,  conftirutions  or  on  - 
**  nances  provincial,  by  whati'ocvcr  name  or  names  they  may  be 
**  called  in  their  cor.vocatiorj  v.\  ?.\\y  lime  to  come,  (which  alw^p 
"  ihall  be  afieiubled  by  authority  ol"  the  King's  writ),  unloU  ilic 
**  fame  clergy  iD.iy  have  th..'  K;n','b  vvr,\i  r.-^yal  ullciit  andliccnc: 
♦*  to  make,  pronujlj^c,  and  (.:.CL:itc  fu;.'h  conllitutions  piovincijl 
**orfvnodal;  upofj  pain  of  fuli'ni:!^  imprifor.ment,  and  mak- 
**  ing  inieat  the  Kir-g's  will." 

It  emifls  favilser,  "  Ti-.at  t'>c  Klri-'s  Tlighnefs  flrall  hsvc 
*' power  and  autli.irity  to  nonvM.ir*:  ;'!i;.i  iilfign  at  his  plcafurc 
**  32  p^jrfons  of  his  lubjccls,  Iiuli  v,  iicrcof,  i^,  to  be  of  tiie 
**  clergy,  and  half  of  the  t^'mp-uMl:;-,  of  the  upper  and  nether 
*' houfe  of  parliam 'nt,  wjio  :!,.ill  I..;,  j  anthority  and  poverto 
•*  view,  fcarch,  and  examine  the  L.!.i  ^aii.  r. ;,  conllitutio::?  jr.J 
**  ordinances,  provi:iv:i:iI  rr  fyi.'.^cl.;!,  \\:x^\\.'l ..xk:  miidc;  r.iid  fuch 
*' of  them  as  the  faid  32  pcrion- 
•'  fivall    deem  a!hl  ailjr.il^je   w'm^I.y    t)   V.z  cciitmu^il,  kept  ar.l 


**  obcyr.vl,  Ihall  be  ixciw  hciiL-.lV^rtl'. 
•'  within  diis  realm,  fo  thi.t  ilu  K'r: 
*'  to  the  fiinie ;  aiid  liie  rLilldiij  off!  < 
'*  ncfs  and  the  faid  32  pcrfon^,  or  \\ 
•*  not  a}. prove,  i;r  ihall  djem  vi*orthv 
[  6J1    ]     •*  i.MdL  fiullr.ue,   iluiil  from   tijcric: 


more  j\irt  of  tiVwr, 

iopt 

vcd  and  uCCvT'cJ 


..'-.  n:y:il  aiient  be  t;iilh-d 
i\\  V. Mch  the  KIt^^-'s  Hgi- 
ij  nK»»c  part  of  tliem,  fasll 
:o  be  jbolitc,  abrc., ::c  and 
:\\\\  be   vol  ft  a:;d   of  none 


*'  cftl-cl,  .iiid  never  be  pui   in  <.\t:cciiion  within  il-j;  ie..!:n. 

"  i^uvidcd  ih.a  fiuli  canons,  aiul  conllituti^-jni  and  ouiinarccs 
*'  pr'.)viii<  ial  or  fvnodal,  being  a!r^-...;y  made,  wl:ich  be  notCCD* 
**  contrari.int  nor  rcpu;;!i.i:it  to  the  laws,  ilatutes,  and  cuiloir» 
**  of  this  realm,  nor  to  the  t!.t;nr.ge  or  Iiurt  of  the  Kin^;*s  prcrc- 
•*  gLitivc  n^\-i>  ^"'*^^  "^^^"^  ^^*^^  ^^^  "'*^^^  ''"^^  execuicil  as  ihcyctTR 
•*  before  the  makiiig  of  ihis  .tcl,  till  fuch  time  as  thvy  be  viewei 
**  iearchvd,  or  otherwifc  ordered  and  determined  by  ihe  faid  jl 
•*  pcrh^nj!,  or  the  more  part  of  them,  according  ta  the  tai3f» 
♦*  form,  ai;d  cilcCl  of  tliis  f  relent  acl/* 
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In  this  ftatute  and  the  fevernl  afts  of  continuance  nothing 
©jciirs,  as  was  obftrved*  before,  touching  thepcrfons  over  whom 
tlie  oblijTatlon  oi'  c.ir.ons  ni.iy  extend  ;  but  notwithftanding  that, 
two  obfervations  ariit:  upon  them  material  to  the  prefent  confi- 
deration. 

Firjl^  That  b.^th  ti^.e  Km-^  and  tlie  clergy  thought  it  necefTarjr,  Clear  from 
or  at  lead  very  expedient,  lo  take  along  with  them  the  concur-  *5  ^|*  \^\^^' 
rencc  and  authority  of  i-iliamcnt,  for  abrogating  part  of  the  KhigAnciJie 
ancient  canons,  and  for  cc:;(iimin^  and  eflablifliing  fuc!i  part  as  clcrt'>  ihouijhrit 
was  to  remain  in  force  :  if  the  opinion  had  then  prevailed,  that  °«<^**'^[y^pJi=*'f 

.  ,  -ti  rrt  111  "^^  auihoni;  ot 

the  convocation,  With  the  confcnt  ot  the  crown,  could  have  or-  parliameur  for 
dained  canons  to  bind  tlic  whole  realm,  laity  as  well  as  clergy,  abrogating  pre 
tSe  Kini;  with  the   couvccation   (who  hud  jull  then  given   the  canon;*"ndeft  - 
ftrongeil  evidence  of  ihcir  fu!)miiiiori  to  his  will)    might  have  bliAingfudipart 
f:)und  many  and  cify  ways  of  d\)ing  it  without  refort  to  parlia-  ^Jf^to'emain 
Kient ;  but  tlie  wil'dom  of  thofo  times  chofc  to  rely  upon  tliis 
other  method. 

Secomlh^  If  tlie  ^xm^x^  of  reviewing  and  reforming  the  ancient  Notliing  Is  more 
canon  law,  by  comniinioncrs  authorized  by  thofe  a£ls  of  par-  certain  in  law 
liament,  had  been  effectually  carried  into  execution,  every  body  whcn^ai'*  aft7s 
mud  have  admitted,  that  the  fyftem  of  eccicfiaftical  laws  which  done  under  a 
thev  had  approved,  v/oultl  have  derived  its  binding  force  over  power, that aa is 
the  whole  realm  from  the  legiP4aturc  ;  for  nothing  is  more  ccr-  dou^^by^hJ^ 
tain  in  law  than  tl.is,  that  when  any  acl  is  done  under  a  power,  grantor  of  the 
that  aft  is  deemed  to  be  done  by  the  grantor  of  the  power,  and  P*".'  *"**,.^ 
to  have  its  validity  from  him,  and  not  from  the  perfou  that  exe-  fromhimlaiid'^ 
cutes  it.     This  mail  be  obvious  to  that  King  who  palTed  the  notfromthcpet- 
firft  of  ihofe  afts  of  pr.rli.iment,  who  was  as  jealous  of  his  pre-  |*°"whoexccutci 
rog  itive,  as  any  Prince  who  ever  fiit  upon  the  Etiglt/Ij  throne. 

I  proceed  now  toconlidcr  the  refolutions  and  judicial  opinions 
In  our  books  upon  tiijs  grtat  queftion. 

The  (irft  cafe  whicli  has  been  cited  on  this  fubjeft  is,  that  of       f  ^^2  ] 
the  Prior  of /.f^i/j,   20  H.  6.   12.  abridged  by  Brooke,  tit.  Ordi-  i",^''!  ^clf^^ 
nary   1.     The  rlerj;y  of  the  province  of  Gj/^Vr^^/zr)' had  given  a  20 1/.  6."  2!  it 
tenth  to  the  Kincr,  and  in  tiic  aft  of  convocation,  whereby  it  was  laid  down, 
was  gra!itcd,  hnd'  iiifertcd  a  provifo,  that  no  perfon   (hould  be  ^^w^c^nvow^^ 
difchargcd  from  b^ing  a  ccllcdlor  of  this  tenth  ■  y  force  of  any  tion  ha.l 'power 
privilege  or  cxcrnpti^iu  •,  llic   arch.bifliop  appointctl   the  prior  of  *°  ^-^^^  confti- 
LfL^ds  to  be  colic  .:tt)r  thereof,  and  to  pay  it  into  the  Exchequer.  ci"?°by^ which 
The  j)rior  came   into  tiie  Exchequer,   and  (lie wed  forth  letters  {ccux  de  Sa'wt§ 
patent  of  exemption,   wl.creby   t!ie  King  l:ad  difcharced  him  ;^.?'i/') 'h^»*  ^e 
*.  -  M    -.  *         r  \  J  iT  :  lit         bound,  but  they 

from  the  collection  of  ijny  tendis  and  hftcenths,  and  prayed  they  cannot  !.> any 

mf»fnt  be  allowed  ^  upon  fomc  doubts  among  the  barons,  the  thing  which  fliiU 
cailVe  w.is  adjourned  into  the  Exchequer.chamber,  before  the  fj^^'f'  '''"^" 
Lord  Cii.incellor  ami  all  the  Judges,  and  doth  not  appear  to  have 
been  detfrmincd  -,  but  tbe  argument  both  at  the  bar  and  on  the 
bench  turns  upon  this  point,  whether  the  provifo  in  the  aft  of 
convocation  (to  which  the  prior  himfelf  was  10  be  confidcred  as 
a  party)  did  not  amount  to  nn  efloppcl  or  a  waiver  of  this  pri- 
vilege for  that  time,  and  whether  he  Ihonld  not  have  infifted  on 
liis  exemption  in  convocation,  and  liave  got  it  excepted  out  of 
the  provifo. 

R  r  3  Upon 
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Upon  tins  occafion  Hodges^  who  was  then  Chief  Jufticc  of  the 
King^s  Bench,  faid,  in  rcfpc£t  to  what  had  been  infiftcd  tljat  tlic 
prior  (hould  have  had  an  allowance  of  his  letters  patent  in  the 
convocation,  it  is  nothing  to  the  purpofc,  for  they  have  power 
of  things  merely  fpiri:ual ;  upon  this  Ne*:vUrr,  then  a  judge  of 
the  court  of  Common  Pleas,  faid,  the  ordinary  by  his  convoca- 
tion had  a  power  to  make  fafting-days  and  holy-days,  but  not 
to  allow  or  difallow  the  King's  patent ;  and  that  they  have  poiitr 
to  make  conftitutions  provincial,  by  which  (ceux  de^  Sainte  Eglife) 
Ihall  be  bound  ;  yet  they  cannot  do  any  thing  which  (hall  bind 
the  temporalty,  and  this  opinion  was  not  den.ed* 
Said  In  the  cafe        The  next  Cafe  in  order  of  time  is  that  of  the  Abbot  of  Wal* 
n^tta^^'liff   //^^w,   M.  24  E.  4%  44.  *.  in  which  the  very  fame  point  came 
24JE.4.44.  ^.    again  in  queftion,  before  all  the  judges  in  the  Exchcquer-cham- 
that  the  convoca-  bgr  upon  the  like  letters  patent  of  exemption  granted  to  that 
power  to  bind      ^bbcy.     Ko  judgment  was  ever  given  upon  the  principal  point, 
arty  um^ralmat-  for  the  caufc  was  determined  upon  a  fault  in  the  pleading ;  but 
AW-,  but  only  that  \^  ^^^  arguments  both  of  the  counfel  and  of  the  judges  much  is 
t^a*u  astoo**rdlu  f^id  of  the  powcr  of  the  convocation.     Catrjby  who,  as  I  take 
fafting  days  and    it,  was  King's  Serjeant   (though  he  was   made  a  judge  of  the 
th!y  are*oni"'*    ^^"^^  ^^ Commou  Plcas  the  fame  term)  argues,  that  die  abbot 
f^irituai  Judges,    ought  not  then  to  have  advantage  of  this  exemption,  bccaufe  he 
was  a  party  to  the  grant,  and  concluded  by  the  provifo ;  for  f^iid 
he,  among  the  clergy  the  convocation  is  as  ftrong  as  the  par- 
liament is  among  perfons  temporal ;  and  by  an  ?.n  a£l  of  par- 
liament c\'ery  one  to  whom  the  aft  extends  (hall  be  bound ;  for 
that  every  one  is  privy  and  party  to  the  aft  of  parliament,  for 
the  commons  have  one  or  two  for  every  county  chofen  by,  anil 
C  663  ]      to  bind  all  the  county:  he  goes  on,  the  reafon  is  the  fame  as  to 
the  convocation  ;  for  every  abbot,  prior  and  beneficial  clerk,  is 
privy  and  party  to  the  convocation,  and  therefore  it  is  reafon 
that  he  Ihould  be  e (lopped  by  acts  done  in  convocation.    Pi^oi^ 
who  was  on  the  fame  fide,  adds,  they  may  bind  themfelvcs  by 
an  aft  of  convocation,   as  well  as  we  can  bind  ourfelvcs  by  an 
aft  of  parliament  V  and  therefore  it  is  reafonable  that  he  (hould 
be  eftopped.     To  this  it  was  anfwered  by  Favafory  that  tlie  ab- 
bot ought  not  to  be  eftopped,  for  the  convocation  had  not  power 
10  bind  any  temporal  matter,  but  only  that  which  is  fpiritual; 
videlicet  to  ordain  fafting-days  and  holy-diiys,  and  they  arc  only 
fpiritual  judges  -,  and  therefore  to  fay  that  he   ought  to  hij^e 
fliewn  his  chart  of  exemption  in  convocation,  is  againft  icafcn, 
for  the  King's  letters  patent  are  merely  temporal  matter. 
The  w-^rds  h  Upon  thcle  two  cafes  fome  obfervations  have  been  made  on 

^Z{''oi%[''to'^  the  part  of  the  defendant  5  to  the  firft  of  thcfe  cafes  it  was  faid 
have  BO  ftrefs  by  Doftor  Jiidrew  that  Brooke  had  mifreprefented  it  in  his  abridg- 
laid  upon  them,  mcnt  by  making  Nenvtan  fay,  that  tlie  convocation  could  not  do 
«t[- ill^thnirt^^  ^"y  thing  que  Hera  le  iempotaltle  in  the  mafculine  gender,  for  that 
edition  or  the  the  wonls  in  the  original  year-book  were  la  tempwralt'it  \  that/r 
year-book,  it  is  umporalhc  means  fonietimes  temporal  perfons,  but  la  tempcralik 
in  th/old aiition  ^"  ^'^^  feminine  always  temporal  matters  or  things,  and  there- 
hhletem/>oraitu,  fore  what  Ndutofi  faid  relates  only  to  temporal  rights,  and  im- 
ports that  the  convocation  cannot  bind  thofc ;  but  ii  happens 

dor, 
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that,  in  framing  this  objeftion,  only  the  laft  edition  of  the  year- 
book had  been  confulted,  which  is  falfc  printed  in  this  place ; 
for  I  have  looked  into  the  old  edition,  and  it  is  there  A*  temporaltie 
\\\  the  mafculine  gender,  as  Brooke^  w!io  probably  tranfcribed  it 
from  the  original  edition,  has  quoted  it,  and  therefore  this  cri- 
ticifm  falls  to  the  ground. 

It  was  faid  further,   the  point   in  that  cafe  was  not,  whether  ThzxNnom  in 
the  convocation  could  bind  temporal  or  lay  perfons,  but  tcmpo«  ^e  opinion  he 
ral  matters  or  rights,  for  that  the  prior  of  Leeds  was  undoubt-  5o^\/of  ^ 
edly  a  fpiritual  perfon,  and  in  that  capacity  liable  to  be  bound  ;  convocation, 
but  the  queftion  was,  whether  they  could  conclude  him  from  ™""*  temporal 
claiming  the  benefit  of  the  King's  letters  patent  of  exemption  wthlngsj^fspfin 
which  was  a  temporal  right :  this  is  true,  but  affords  no  anfwcr  bytbeoppofition 
to  the  inference  from  Niivto/:^s  opinion  ;  for  it  is  plain  he  gives  ^J^}^^^^,.^ 
his  opinion  at  large,  upon  the  power  of  the  convocation  to  bind  which  words  fig- 
temporal  perfons  as  well  as  things  ;  and  confiders  the  King  as  n»fy  the  perfon* 
being  aiFected  by  ihar,  from  claiming  the  power  of  allowing  or  JJ^Hehts'ofhof 
difallowing  his  letters  patent,  and  that  he  means  temporal  per-  church, 
fons  by  the  words  le  temporaltie  is  mod  plain  by  the  oppofition 
of  it  to  ccux  de  Saint  Eglife^  which  words  fignify  thofe  of  holy 
cJiurch,  ;.  e,  the  perfons  not  the  matters  or  rights  of  holy  church; 
fo  Brooke  conftrued  thofe  old  Fr^;;ctewords,  ceux  de  Sainte  Eglife^ 
for,  in  his  abridgment  of  the  cafe,  nS*ufes  le  clergy  as  a  fynony- 
mous  term  for  them. 

The  like  objection  hath  been  made  on  the  cafe  of  the  Abbot       r  ^^     n 
of  iralthatriy  that  what  is  there  faid  related  only  to  the  convo-  when  the  cafe 
cation's  power  of  binding  temporal  matters  or  rights,   and  not  ofthe  Abbotof 
temporal  perfons  in  re  eccleftajlica^  becaufe  the  abbot  was  a  fpi-  ^f^^^'^i  ^^^ 
ritual  perfon  ;  but  this  is  no  anfwer  to  what  is  there  laid  down,  judges  in  the 
becaufe  it  is  clear   to  any  one  who  will  attentively  confider  it,  "chequer 
that  it  is  taken  for  granted  throughout  the  cafe,  that  they  could  /i*™id"hc^owI 
only  bind  the  clergy,     Catcjhy^  whofe  point  was   to  carry  the  er  of  the  convo- 
ilrenijLh  of  the  convocation's  a£l:  as  far  as  poflible,  fets  out  with  ""0°  doth  not 

,°  nil  ^i/fi  ••  extend  over  the 

It  that  amonglt  the  clergy,  entre  le  clerks ^   the  convocation  is  as  temporal  righu 
ftrong  as  the  parliament  amongft  perfons  temporal ;  and  then  he  of"  the  clergy 
exprefsly  draws  a  comparifon  between  the  reprefentation  in  par-  [^c"»^«Jves>  »"<* 

f •  '11  r  •  •  •  J  1  L      "*    Abbot's 

iiament,  and   the  reprefentation  in  convocation,  and  makes  the  claim  of  exemp- 
very  reafon  of  the  clergy's  being  bound,  to  be,  that  they  are  all  Hon  from  collec- 
perfonaliy  prcfcnt  or  reprefented  in  convocation  j  and  upon  this  -/"g^a^elniwr*!^' 
ground  P/g-ff//  fiiys,  they  may  bind  themfelves.     What  Vavafor  right. he  thought 
fays  afterwards  is  plainly  not  intended  geneially,  but  by  way  of  adcikwas  not 
exception  out  of  this  indefinite  propofition,  that  the  clergy  in     ^  " 
convocation  may  bind  .themfelves ;  for  he  fays  notwithftanding 
this,  the  xibbot  ought  not  to  be  eftopped,  for  the  convocation 
Lad    not  power  to  bind  any  temporal  matter,   but  only  that 
which  is  fpiritual ;  the  meaning  is,  though  the  convocation  hath 
power  to  bind  the  clergy,  yet  the  power  doih  not  extend  over 
the  temporal  rights  even  of  the  clergy  thcmfelve?,  but  to  matters 
fpiritual  •,  but  tliis  claim  of  exemption  is  a  temporal  right  of  the 
Abbot's,  and  therefore  he,  though  a  clerk,  is  not  bound  quoad 
hoc.    The  nature  of  the  queftion,  and  the  courfc  of  the  reafoning 
ill  this  cafe,  feems  to  me  to  require  this  way  of  underftanding  it; 

R  r  4  aud 
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and  if  fo,  tlic  point  I  am  now  infifling  on,  will  appear  to  b<;  lhr»c 
alloweci  on  both  fiJcs. 
The exceptlcnat       'f  j^^  next  cafc  is  Called  the  convccatiGn  cafs^  1 2  Rep.^ii.  in  which 
coMvoTiioi  c^fc,  ^^^  ^'""^  cp;:iic;:i  is  laid  down,   founded  on  thefe  two  year-book 
12  Rcp.-jr,  \:      cniVs  tliat  are  there  cited  ;  there  is  indeed  an  exception  at  theenJ 
Buijunxci,  r.nd  ^^  ^\^^  ^,.^^^  rslatiii?  to  fpiritu;d  ciiufc:;,  or  which  concern  fpiriiu?J 
WloJvi  upon  ic,    pcrio.'M,  but  that  Icr.tence  IS  CwTtnmly  n-.iipnntcd,  tor  it  is  nei- 
ther gnirnniur  nor  feiilV,  and  therefore  no  wcij^ht  is  to  be  hud 
upon  it,  n..iiher  will  I  ;>ttn:mpt  to  c^|lain  its  meaning. 
Canon*; that h:.Te        In  C.'r::v:/ru's  cifo,  5  Rt'/)    3;.  /^  ir.y  Lord  dh  lays,  **  If  itbc 
b-tn -ihwcd  by  tc  ^|^.pyj,^(|^.j    wli.it   canons,  conrtiiutions,    ordinances   and   fy- 
^'ilhltx  this'  ^"^  nodals  provincial,  are  (lill  in  forte  v/iiiiin  this  realm,"  I  aiifv?er, 
TCiirti,  and  not    that  is  rcfolvcd  and  enadUd  by   authority  of  parliament,  thst 
rtpiisnanr  to  ihe  ^^j^.j^  .,j,  ]y^y^.  hc'zn  allovvcd  by  iTCucral  ccr.fent  and  cuftom  within 

laws  tn-rcor,  are     i  •  i  i  '    '        •  11 

ftiil  in  fjTcc  as  this  rc  ilm,  and  are  not  contrariant  or  repu-^nant  to  the  laxs, 
the  King',  cc-  (liitutes  and  cuPioms  thereof,  nor  to  the  damage  or  hurt  of  d;i 
cith-iUJ  laws,  lying's  prerogative  royal,  arc  flill  in  forc^  within  this  realm,  as 

the  King's  ecclefialUcal  laws  of  the  fame.     Now  as  confent  and 
{  ^65   ]     cnftom  hath  allowed  thefe  canons,  fo  no  doubt  by  general  ccn- 

fc:it  of  the  whole  realm  any  t)f  the  fame  may  be  corrected,  cn- 

Jarged,  explained,  or  abrogated. 
/It  an  anvmbly  Mo^re  755.  cafc  1043.  ^"^  ^^'^*  ^^'  37*  21r/«.  2  jfi.  I.  At  an 
lor//%?rr^^^^  afTembly  of  the  X-ord  Chancellor ^is7/.y;/;^/r,  the  lords  of  llic 
lords oKh-? conn-  couucii,  and  all  tliC  jullices  of  Erglandwi  the  Star-chamber,  this 
ci',  and  all  the  q.jediou  was  propolVd,  whether  deprivations  of  puritan  miaiftcrs 
i^,.^':'ihcSar-  by  the  high  tcmmiHion  court  for  rcfufing  to  conform  to  die 
<:.anber,  i:  was  cercmonics  appc^iiitod  by  tlic  canons  of  1003,  were  lawful;  to 
h<iJ,:haidcpri-  ^^,j^j^|^  all  the  judj.-;:s  anfwtrcd  that  they  were  lawful,  and  tliat 
miniitejs  by  the  thcy  h:'d  a  conference  touching  this  point  amongit  themielves; 
nigh  conamiirioa  tj^;  rea Ton  w.is,  becaufc  the  King  had  fupreme  power  eccl-jfiaf- 
<ounwcrci-w.  ^.^,,,^  v/hich  hc  h:id  delegated  to  thofe  commiiFioners,  whereby 
'  tii-^y  took  a  power  of  deprivation  by  the  canon  laws  cf  the  realm, 

and  thcy  held,  that   the  King  v.itliout  parliament   might  mnkc 

or;iinjnces  and  coniUrutions  for  the  govcrnnKiit  of  ilie  ckrgy. 

and  riu;:;ht  deprive  tlicni,  if  they  did  not  obey  ;  but  wirhoiit  t'tc 

Kint^,  the  clcr;:y  could  not  make  cor.ilitui'Oj'..s. 
Tl.rt  clrr^y  arc  In  the  gTC.it  cafe  of  the  r>}/l„p  r.f  ^'/.  David  and  I.u:\^  Pflfh, 
b.,und  b, .  iu..:s  J  J  jjr^  o.V,;?;/.^.  43,-.  it  is  l.iid  dowii  by  Lord  Chief  Jull.ce  Hdt, 
b>  :ii'.  K»!  i,;'c:ii  ^nti  nor  ii-.-niv  1  oy  any  onr,  tliTt  it  is  very  plain,  all  iiic  cU'vzy  r.rJ 
10  bir.j  :;i"  i.\.:y  i;>ouiul  i:.v  ti,c  ca:i:)::fi  cvMif.rnVwti  only  by  the  Kinj;  ;  but  th'^y  ir.uit 
c'*  i  r  ii'^r  by      '^^  coi;!irnu\i  Ly  the  parliaiiicitt  to  bind  the  iairy. 

L-rd  i:r:yr-  r.J  ''I  hc  rrport  of  this  cafe  in  SiU'J^,  1 34.  is  in  this  point  to  the  fsmc 

an?  L::.  C.  j.    ctTec^,  tiiuu-'h  not  oiiitc  fo  full;  but  as  this  or.inicn  appeared  to 

£;-f  11:    a   JviS.      »  -  '^  •     I     '      I     7  1.1'.  r      •'^ 

fLp..r:ot"-.hcc!:c  ^c  ol  ^reat  Weight,  1  havc  looxcd  into  two  manufcnpt  reports 
9t  .tcl-i^:  P  rf  of  the  \.\^w.  QA^^-^  t.i!:.n  bv  luiiuls  of  the  bc(l  ability  and  credit,  I 
.Tr.iJ.'v.rf'.a  d  ,^...^,j  j|^,  j^j.  j^,.j.^l  A'.  v.;;;,,v/ .iiui  Ln:d  Chief  juflice /fyr/,  and 
lb.-  p.in-<d  r--  hnd  thcy  bjtn  n;;rc':  with  (he  prmt^M  rerovt  oi  Serjeant  Giri/.t^! 
vorrofr.:3r:n:  jj.c.  v.'d:J»s  cf  L  >r<i  Rtiyii.ful  are  thefj':  per  lijli  ilhici  Juftic:, 
V*/#*tw4w5.  t!;jckTjy  tie  '"ti'-jf.' I  tv)  a  laiv  diiierent  from  that  to  which  ihc 
laity  inc  rul>ji  c>y  for  they  arc  obliged  to  obey  tlic  canons,  for  llic 
convocation  n;ay  maiic  cant*ns  i^»  bind  all  the  clergy^  but  not  the 
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laity,  and  if  the  clergy  do  not  conform  to  them,  it  may  be  a 
cjufeof  depriviiticn. 

Triru  T.  3  Anna^  Brittm  vcrfus  Sfandifiy  reported  in  Modern  ^o  canon  fince 
Cafa  188.  that  cafe  was  upon  a  motion  for  a  prohibition  to  the  1603,  though 
ccclcfnllical  court,  in  a  luit  againfi:  the  plaintiif  for  not  coming  "j^/aln^^ca^a'*' 
to  his  parifti  church  on  Sundays^  and  not  rcceivinir  the  facramcnt  frcpno  vlgcre 
at  Eajhr  \  againlt  the  proliibition  it  was  infilled  on,   as  it  has  ijin^i  lay  mei^ 
been  in  this  caufc,  that  tlie  fpiritual  court  had  this  jurifdidlion 
by  force  of  the  ancient  canoir  law,  received  and  allowed  in  Efig^ 
landy  and  likcwife  by  the  90th  canon  in  1603,  Mr.  Juftice  Poivell 
and  (tWJ  thouglit  that  they  had  an  original  jurifdiftion  in  this 
matter  by  the  antient  canon   law ;  to  this  Lord  Chief  Juftice 
-    HJt  faid,  that  a  jurifdiQion  allowed  to  them  time  immemorial 
muft  be  taken  to  belong  to  them  by  law  ;  but  what  I  doubt  at 
prefent  is,  whedier  this  be  fo;  if  there  l>c  any  ancient  canon  for 
it,  and  received  here  before  1^0;^,  I  will  agree  with  you;  but  if       [  666  ] 
«ot,  no  canon  fnicc  t^ien,  though  madj  in  full  convocation,  can 
proprio  vigore  bind  laymen  ;  afterwards  a  prohibition  was  granted 
to  declare  in  ^is  to  this  point. 

Davis^s  cafe,  Alich,  5  G\  I  •  C.  B,  The  court  was  moved  for  jn  Datjs^i  cafe, 
a  prohibition   to  a  fuit  in  tlie  confiftory  of  the  bilhop  of  S/.  sCiCB. 
Duvjd'sy  againit  tlie  defendant,  being  a  layman,  for  teaching  a  5^|,**  ^^^]  {"^ii 
grammar  fchool  without  iic-.-nce  :  but  a  prohibition  was  refufcd,  the  prcv-uling 
by  reafon  of  the  claufe  of  the  acl  of  12  Atma^   to  prevent  the  opinion,  the  ca- 
growth  of  fchifni,  which  was  then  in  force;,  in  that  cafe  it  was  {J^ndthclaiw 
•fiiid  by  Lord  Chief  Juftice  King^  that  it  was  the  prevaihng  opi-  without  an  aft 
nion  the  canons  did  not  bind  tiie  iaitv  williout  an  acl  of  parlia-  of  p^ri'^mcnt, 

,  ,     .  i-  1  •  •  1    thcic  being  none 

meiit,  there  bjing  none  to  reprelent  them  in  convocation,  and  j^  rcnrciei 
therefore  laymen  could  not   be  fucd  in  the  court  Chriftian  for  ihcm  in  com** 
breach  of  tlie  cmon  for  keeping  a  fchool  without  licence  before  <=*^^'** 
the  making  of  that  aifl,    12  ^L 

Having  now  gone  tiirough  the  apthorities  that  have  occurred 
in  fupport  of  our  opinion,  it  is  neccfiTary  to  confider  thofe  that 
have  been  produced  on  the  other  fide,  which  1  think  were  but 
three. 

'J'lie   /irft  v/ns  tliC  cnf:  of  B':rd  and  Smithy  Moore  781.  cafe  Sudatthecni 
10^9.  r.  4  7/1.  I.   ^nilih  was  djprived  of  the  parfonai;e  of  St.  oUhc^fc,  Bird 
jy.ui::.,is  Avzn  in  l.ouiLv.  liy  tjic  iiiv^h  conimiilioners,  tor  iK)t  con-  ^g,,  to  have 
formir;;;   hinUlif  to  the  cinomot"  the  church  ;  whereupon  the  b«pn  rciolved, 
kin;:  prefeint-d  Uh-d,  who  was  inllituttd  rnd  induded,  but  6W//&  'J^'^'^il^^'^jJ'"" 
wouid  not  yieul  tlic  polimi.)n,  which  was  kept  by  force;  a  writ  maiicl»>»hcc3Ji- 
de  in  luii'it  nin^venda  was  av/arded  out  of  Chaiiccrv,  and  returned,  vocaLionand  clx 
an:!  o/;;;//^  appealed  irom  t.ie  fcntence  oi  deprivation,  whereupon  the  pjrl.a.uem, 
bird  f;l*d  an  lingi'ifu  bill  of  a  very  unufual  nature,  praying  that  bind  in.iil  mat-. 
he  might  bt  put  into  pofieillon  of  the  living,  pending  the  appeal,  tors .ccUfi ait icil 
and  until  tl;c  fer.tence  ihould  be  d#fcnt^id.    The  Lord  Chancellor  if^^irLamcnt. 
EIL'fintrc  heard  the  caufe,  aflilted  by  Lord  Chief  Juftice  pLpham^ 
CAey  and  J-lnwr:^^  C.  B,  who  all  c;'ncurrcd  that  a  decree  fhould 
bj  made  to  put  Bird  in  poflelho!!  until  Smith  had  reverfed  the 
<ieprivation.     it  is  fiid  at  the  end  of  that  cafe  to  have  been  re- 
fill ved,  th.it  the  canons  of  the  church,  made  by  the  convocation 
9iid  the  kiiig  without  the  parliament,  bind  in  all  matters  eccle- 

fialUcal, 
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Caftical,  as  well  as  an  a£l  of  parliament ;  for  that  by  the  com- 
mon  law  every  bifhop  in  his  diocefe,  archbiftiop  in  his  province, 
and  the  houfe  of  convocation  in  the  nation^  may  make  canons  to 
bind  within  their  own  limits  ;  that  the  convocation  of  the  clergy 
was  once  a  bnmch  of  the  parliament  of  tliis  realm,  but  after, 
wards  fevered  from  it  for  their  eafe,  and  carried  their  peculiar 
function  with  them  into  the  convocation-houfe  ;  that  a  clergy- 
man cannot  now  be  a  me  nbcr  of  the  houfc  of  commons,  nor  a 
layman  of  the  convocation ;  and  therefore,  when  the  convoa- 
tion  makes  canons  of  things  appertaining  to  them,  and  the  king 
confirms  them,  they  will  bind  the  whole  realm. 

It  mufl  be  owned  that  this  is  a  very  extraordinary  cafe,  and  the 

decree  fuch  a  one  as  would  not  be  allowed  as  a  precedent  at  dus 

day,  which  is  a  good  caufc  to  fufpcdl:  the  reafon  upon  which  it 

is  built.     It  is  a  decree  upon  an  Englijh  bill  in  equity,  to  turn 

a  miniftcr  out  of  the  poflelfion  of  a   living  upon  a  fentcncc  of 

deprivation  from  which   an  appeal  was  in  faft   interpofed,  and 

to  flay  all  fuits  at  common  law,  tho'  the  authority  whereby  the 

fenteiice   was  pronounced  was   properly  examinable  there;  In 

that  part  of  the  report  which  has   been  relied  on  in  the  prcfcnt 

cafe,  it  is  faid  by  the  common  law,  every  bifhop  in  his  diocei'e^ 

provmccTanTthc  archbifliop  in  his  province,  and  the  lioiifc  of  convocation  in  the 

houfc  of convo-    nation,  may  make  canons    to    bind  within  their  limits;  but  is 

au.mintht       thcrc  any  colour  of  1  aw  for   this?  Could  every  dioccfan  alone 

Htionmay make  '  -    -n    /-«       i  i    i  ••  »     •      % 

^«n.  ♦^  k.^4  make  canons  for  that  diocele  r  Could  the  metropolitan  do  it  alone 
without  the  convocation  or  fynod  of  his  province?  Moft  cer- 
tainly not,  and  yet  this  is  dehvercd. 

But  laying   tlicfe  peculiarities    afide,    tho'  very  ftrong  things 
are  there  reported  to  be  faid  of  the  power  of  convocation  to  bind 
the  whole  realm  in  matters  ccclcfialtical,  yet  it  is  notexprcfily 
«dlm  in  matters  faid  they  Can  bind  the  laity,  nor  declared  in  words  what  pcrfont 
ecclcfuftical,  it  ^jj^y  ^^^  bind;   and   all  th.'t  was  nccefiary  to  the  determination 

IS  no   where  - 

UA  in  this  cafe  ^^  ^^  caufe  was,  that  tliey  could  oblige  tlie  whole  clergy  of 
the  realm  ///  re  ecclnfiaf'icn^  for  both  the  parties  before  the 
court  were  clergymen,  and  the  deprivation  was  for  a  fpirltual 
caufc. 

The  next  authority  was  the  opinion  of  Lord  Chief  J'lflice 
VaiJ'jl)tin  in  the  cafe  of  Hil/  2^7i'ui{i  GVs./,  Vtit/i^Lu  327.  that  if  by 
a  lawful  canon  a  marriage  be  declared  to  be  againll  God's 
law,  v/c  mult  admit  it  to  be  fo ;  for  a  lawful  canon  is  a  law  of 
t]ic  kingdom,  as  much  as  an  aft  of  parliament,  and  whatfocver 
is  the  law  of  the  kingdom  is  as  much  the  law  as  any  thing  cifc 
that  is  fo. 

Tliis  is  certainly  true,  but  proves  nothing  in  the  prcfcnt  cafe, 
bccaufc  it  is  lilent,  and  docs  not  determine  what  is  nccefiary  to 
make  a  lawful  canon  as  to  this  or  that  particular  fubjeft,  matter, 
or  perfon,  which  is  the  point  now  in  debate. 

The  laft  cafe  cited,  was  that  of  Grove  and  Elliot^  PafcL  IZ 
Car.  2.  2  Vent,  41.  There  was  a  motion  for  a  prohibition  to 
a  proceeding  r.v   officio   in    the  ecclefiaftical  couit   againit  the 
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BirJznd  Smith 
A  very  cxtxaordi- 
Aary  cafe,  and 
the  decree  fuch 
at  win  not  be 
allowed  as  a  pi«. 
ceden:  at  this 
day. 

No  colour  of  I  aw 
to  fay,  that  every 
hi /hop   in  his 
c.occfc,  arch- 
bifnop  in  his 


cati.m  in  thi 
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canons  to  bind 

tvithin  their 

limits. 

WhTtcver  may 
be  the  power  of 
convocation  to 
bind  tlie  wh^lc 


they  can  bind 
tlie  laicy. 


U.Ch.  Juft. 

yjvgbjti  of  opi- 
nion a  lawful 
canon  is  a  Inw  of 
the  kirgdonn  as 
inuch:*>an    iX 
•f  parljamcnc. 


In  the  cafe  of 

Cio^e  und  Ei'.hty 

/'tv./.  41.  Xlr. 

Jurticc  Tyrrel 

hi  Id,  thcKing 

^vA  ^tiw'cQAJasi  yb-i:h3utthe  pailiamcnt  cannot  mak.2  any  canons  which  fhollbind  the  Laity, 
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pTair.tlff,  for  keeping  a  conventicle  in  his  houfc;  the  argu- 
ments both  at  the  bar  and  on  the  bench  turn  much  upon  this, 
whether  the  fpiritual  court  had  originally  jurifdiclion  of  fuits, 
for  keeping  conventicles;  and  if  fo,  whether  it  was  not  taken 
away  by  tlie  ftatute  of  conventicles,  which  was  then  in  force  ? 
It  was  not  alleged  in  the  libel  that  there  was  any  prefentment 
of  the  office  charged,  but  only  that  it  was  ex  parte  A.  B,  a  notary 
publick  -,  but  the  regifter  of  the  court  made  an  affidavit  that  the 
curate  of  the  parifli  had  made  a  prefentment;  upon  this  it  was 
objefted  by  the  plaintiff's  counfel,  that  this  was  not  fufficient,  f  658  1 
for  that  the  reftor  or  vicar  of  the  parifli,  and  not  the  curate, 
ought  to  prefent.  This  objeftion  was  anfwered  by  the  1 1 3 
canon  of  1603,  which  provides  that  in  the  abfence  of  the  rec- 
tor, the  curate  may  prefent. 

From  hence  an  occaflon  was  taken  to  difpute  concerning  the  \^'  ^^  J"*- 
force   of  thefe  canons.    Mr.   Juftice    Tyrell  faid,  I   hold  that  thisf^^^S/" 
the  King  and  convocation  without  the  parliament  cannot  make  tiie  convocacloo, 
any  canons  which   fliall  bind  the  laity,    though  they  may  the  ^^I^^  ^.  *^^°^ 
clergy ;  my  Lord  Chief  Juftice  Vaughan  differed  in  this,  and  dcr  the  g  "cat"°' 
faid,  tlie  canons  of  1603  are  certainly  in  force,  though  never  f«?ai,  may  roake 
confirmed  by  a£t  of  parliament ;  and  that  the  convocaiion,  with  rcguhtio°n  of  di 
the  aiiknt  of  the  King  under  the  great  feal,  may  make  canons  church,  as  w^u 
for  the  regulation   of  the  church,  and  that  as  well  concerning  "teeming 
laicks  as  ecclefiafticks,  and  fo  is  Lyndwood:  indeed  they  cannot  fil^ticJu/^^  ^* 
alter  or  refringe  the  common  law,  ftatute  law,  nor  the  King's 
prerogative ;  all  that  is  required  in  making  new  canons  is,  tliat 
tliey  confine  themfelves  to  church  matters. 

It  muft  be  admitted  to  appear  from   hence,  that   Vaughan  Another  judjje 
Chief  Juftice  was  of  a   different  opinion  from  that  which  the  of  the  ctiurc 
court  has  now  delivered;  but  the  weight  of  this  authority,  will  fi*>^c"ne  in 

I  I  1  J  V  •     •        1  r  1       1         •  judgment  ivitU 

be  greatly  weakened,  when  it  is  oblcrved,  that  it  was  upon  a  Ld.  ch.  juft 
motion  without  much  confideration  ;  that  another  judge  of  the  ^^^^iAj^.andthe 
court  declared  himfcif  of  a  contrary  judgment,  and  the   other  ?f*»^»^^'^/i«*:Ur- 
two  declared  no  opinion  at  all  on  tins  queltion,  lo  that  it  comes  all  on  the  qucf. 
only  to  the  opinion  of  a  fingle  judge   againft  another,  and  all  ''*'">  traciy 
this  upon  a  point  not  properly  in  the  caufe  ;  for  it  did  not  appear  ru^thoriTy/  *** 
by  the  proceedings  in  tlie  fpiritual  court,  that  there  was  a  pre- 
fentment by  the  curate,  and  the  ailidavit  was   irregular,   and 
could  not  fupply  it ;  and  the  whole  court  finally  held  that  it  was 
not  neceflary  to  fliew  any  prefentment  at  all. 

Upon  ftating  thefe  authorities,  it   is  eafy  to   decide  which  The  opinions ot 
preponderates ;  as  to  that  extraordinary  anomalous  cafe  of  Bird  rl^Ji^]{^it\u^ 
and  Smith   in  Chancery,  I  think  no  ftrefs  is  to  be  laid  upon   it,  A^=/l^,  a<.d  the 
and  then  there  remains  only  the  opinion  of  Lord  Chief  Juftice  ?'^!^f'' /'^ ^!j*^ 
Vaugharij  againft  wliich  I  oppofe  the  opinions  of  Newton^  Coke^  iurchi'mbcr, 
Tyrrell^  HM  and  King^  and  the  anfwer  of  all  the  judges  in  the  niuit  prepomie^ 
Star-chamber,  which  carries   in  it   a  plain  implicaiiua  of  the  ':^^^*^-»'"A''^«  . 
ground  we  now  go  upon.  P\titghan. 

The  fecond  general  qucftion  made  at  the  bar  was,  admitting 
tliat  the  lay  pcrfons  cannot  be  puniihsd  for  a  clandeftine  mar-  ^^^^^^  «v^/?.5«. 

The  li-iiiiuil 
court   has  a 
juiiriiAIon  by  the  ancient  canon  law  In  the  cafe  ofaclan^eitind  mtfiiaje. 

riAiC 
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Tiage  by  virtus  of  the  canons  of  1603,  whether  the   fpiritml 

court  had  jurifdiction  of  fuch  a  caufe  againft  them  by  tlie  ancient 

canon  law  received  and  allowed  within  the  realm  of  £;/§/j/;i; 

and  we  are  all  of  opinion  that  the  fpiritual  court  had  fucli  a  ju- 

rifdiclion. 

[  609  ]  I  have  had  occafion  already  to  mention  the  rule  luid  down  by 

my   Lord   Cc^h  in  Canvdne\  cafe,  that  fuch  canons  and  confti- 

tations  ecclefiaftical,  as  have  been   allowed  by  general  confcnt 

and  cuftom  within  the  realm,  and  are  not  contrary  or  repu;;^Dt 

to  the  laws,  ftatutes  and  cuftoms  thereof,  por  to  the  d.uii;igc  or 

hurt  of  the  Kin'jj's   prerogative,  arc   (lill   in   force   within  this 

realm,  as   the  King's  ecclefiaftical  laws  or-thc  fame  5  this  nilc 

is  warranted  not  only  by   the  reafon  and    nature  jof  the  diino;, 

but  alfo  by  a   ftrong  exprefs  declaration  of  parliament  in  the 

preamble  to  the  ftatute  of  25  H.   8.  cb.  21.  concerning  Pcicr- 

pence,  and  difpenfations ;  and  though  in  the  proviio  at  tlie  end 

of  the  ftatute  25  /f.  8.  19.  for  continuing  the  anci^^nt  canon  law, 

until  the  intended  reformation  thereof  fliould  be  compkicd,  no 

mention  is  made  of  cuftom  or  ufagc,  yet  there  are  woras  of  the 

fame  import;  and  in  the  aft  35   H,  8.  ch,  16.  for  pruio.ngiiig 

that  power  during  that  King's  life,  the  provifo  for  continuing 

the  ancient   canons  is  repeated   and  more   clearly  penned  thus, 

<<  Such  canons^  conftitutions,  t:^c.  as  be  accuftomcd  and  uicd 

«  here." 

Ij>v\  H-.fi^  in  a         Here  refts  the   furc  foundation  of  all  eccknaftical  jurlfdidion 

manuic  |.  trc).  -^   ^j^|^  kiuedom ;  and  of  this  a  rational   and  natural  account  is 

ti-itc-x^r./viif-  given  in   a  manukript  trcaiile  of  that  great  and  learned  Judge 

cjpiinr  otMe       \,oxA   Chicf  Jufticc  Hale^  which  I  have  perufed  :  "  I  conceive, 

bi'tuianv  nanTo  "  ^'^V^  ^^^*'  ^^^'^^  v/hcn  Chriftiauity  was  firil  introduced  into  tlii* 

fobmi:  to  it,  l.ut  *<  iHand,  it  can^e  not  in  without  fomc  form  of  external  ecclcfia- 

.micrbsr-r.-of  ^^  j^-^.^j  ti;f^;ip|j;je    (or  coercion)  thcurh  at  firft  it  entered  into 

l>i.  luinei.K-vivil  ,  ii«i-i  1  1  'IT  •    f  ti 

poA.rwlicrciii^  "  the  world  withcut  it;  but  that  external  dilciphrc  could  not 
fioycrnjis  re-  <«  bind  any  man  to  fubn^ic  to  ic,  but  either  by  force  of  the  fu- 
*^y^y^,/'*.V,}^^  **  preme  civil  p*)wer,  where  tlic  governors  received  it,  cr  by  the 
i\ibmir;iK.  ithc  **  voluntary  fubmilRon  of  the  particular  perfcns  that  did  receive 
l>;rrv.i;..;  j.f-.-  c(  j^ .  jf  [\^q  fovr.icr,  then  it  was  the  civil  power  of  this  kin^- 
^'^'  '•  dcni  wliich  g.ne  that  form  of  ecclefiaftical  ciifcipline  its  life; 
"  if  the  Ir.ttcr,  it  was  but  a  voluntary  paci  or  fubmilEon,  which 
<*  could  not  give  it  power  Ioniser  tlvan  the  party  fubmitdng 
*•'  pleafcd,  and  then  the  King  allowed,  connived  at,  and 
*'  not  prohibited  ir,  and  thus  by  degree?,  fays  my  au:hcr,  ia- 
*'  troduced  a  cuftom,  whereby  it  came  C4ual  to  otiier  cuftons 
*'  or  civil  ufagcs." 

It  remains  then  to  be  inquired,  whether  that  part  of  the  canon 
lav/  wliich  prohibits  clandeftine  marriages,  hath  been  rectivci 
and  allowed  in  Efi^JafiiL 

The  canons  of  the  council  of  Lnternu  in  the  decretals,  /.4. 
///.  3.  r/j.  3.  ann  inhibition  wliich  contain  a  general  prohibition 
a:;a:r.ft  cl.mdedinc  marriages,  and  require  publication  of  banns 
by  the  mini  Her  in  the  church,  were  adopted  into  the  canons  01 
the  cluirch  of  Enp^lithd  by  the  convocation  held  at  Lcrrlcn  3  E>2» 
^yhich  was  in  the  year  of  cu:  Lord  1328.     Lyrivcod^  lib.  4.  tk» 
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5.  dg  clandeflhia  diffnifatioiie^  <:ap,  ^/ia  ex  contm^iiuSy  fays,  It 
m1i£^s  the  puniihment  of  fufpcnfioii  on  the  clergyman  for  three 
years,  offending  by  celebrating  a  clandeftine  n:arrxage ;  and  then  , 
adds,  Et  hajtifmodi  coniraherites  poena  debit  a  percellendo  ;  Lytnvocd 
in  his  glofb  on  the  words  poena  debitay  explains  them  thus :  Erit 
crhitraria  cum  mn  expnmatitr,  Hodie  vcro  J:c  contrahentei  {:a 
aJlqui  volunt)  flint  ipfo  faclo  excomimmlcati  :  fo  that  he  took  it  that 
the  contrafting  parties  marrying  clandelUnely  were  liable  to  the 
panifhment  of  excommunication. 

That  the  juriftliclion  of  proceeding  by  ecclcfiaftical  ccnfures  J^  tli«re  were  a 
ajainft  lay  pcrfons   marrying  clandeltincly,  has  been  received,  p""f cdl" uof a 
uied,  and  allowed  in  Englandy  was  faid,  by  Dr.  Andrews  in  his  proceeding  by 
argument  to  appear  by  many  entries  in  the  regiftry  of  the  fee  r"^'^*/3'"i  7" 
oi  Canterbury y  Ibmc  whereof  he  cited  particularly;  and  it  mud  perfc.rs*m3rryl 
be  admitted,  that  a  long  courfe  of  fuch  precedents  would  be  of  iiigcL'.ndntinc- 
great  weight  in  a  cafe  of  this  nature,  though  a  few  inllanccs  gre!.twX^hUn 
would   not,  becnufc  they  might  pafs  y//3jf/f/;//5,  and  the  parties  a  c;:i*.-otihis  n-- 
mijjht  chufe  to  fubmit,  rather  than  undergo  the  expence  and  \"'"'^>.  ^*»""sh » 
Clamour  of  a  luit  lor  a  prohibition.  vi<\\\d  not. 

It  is  tlicrciorc  more  material,  that  this  jurifclifiion  hath  re-  !„  Mattlrglrj 
c:ived  the  fanction  of  a  judgment  of  this  court  in  tlie  cafe  of  .xnd  Martin^  jo, 
Matt'm^hy  verfiis  Martins y  Pafc.  8.  Ca.  I.  Jones  izi.  That  J^'- j^  w*^  r^- 
cafe  wao  upon  a  demurrer  in  prohibition  to  a  Uiit  in  the  court  any  pcifon marry 
of  the  archdeacon  of  Berksy  againft  a  huiband  and  wife  for  a  wi:houi  pubiic::- 
clandeftine  marriage,  had  without  banns  or  licence.  Upon  ucn^cc! they ^e 
argument,  Whitlock  and  Crcke  were  of  opinion  that  the  pro-  citable  tor  it  in- 
hibition oujrht   to   ftand;    but  Richardfcn  (^hief    Tuftice,    and  to  hccccicfiaiH. 

ir  JVtltiam  Jones  were  ot  a  contrary  opinion,  that  the  pro-  prchitiao.i  lie*.  ' 
hibition  ought  not  to  (land:  the  court  being  thus  divided, 
thev  defired  the  advice  and  alFiibnce  of  Heathy  Chief  Juftice 
of  the  Common  Picas,  Davenport  Chief  Duron,  Denham  and 
Muttony  who  all  agrccil  with  RLJ.r.rdfn  and  Jones y  that  there 
ought  to  be  a  confulta^ion ;  an.l  tlie  fscond  point  mentioned 
ill  the  book  to  have  been  cxnrci'sly  rciblvcd  was,  "  That  if 
•'  any  perfon  marry  without  publication  of  banns,  or  licence, 
**  difpcnling  with  it,  they  are  citable  for  it  i:ito  the  ecclc- 
•'  fiallical  court,  and  no  proliloition  lies,"  and  a  confultation 
wa.-.  awarded. 

This  rcfolution  is  in  point,  and  I  can  find  no  aurhority  againfl:   Oherwlfeiiy 
if,  it  is  alfo  fupported   bv  the  (Ironrcr  reafon,  becaufe  thoujdi  V^^'f^^^^^^^^^^- 
clandellmc  marriages  have  always    been    coniplamed   of  as  a  ria^;c>  wood, 
creat  grievance,  and  highly  detrimental  to  the  puhlick  and  pri-  v^ii"*"^  fucli  a 
vate  families,  yet  lay  perions  contracting  luch  nrjnmges,  mufr,  \'^^^  fp„i;ujl 
without  fuch  a  ju\ildi<i^ion  in  the  rpiritual  court,  have  been  ab-  court,  have  been 
folutely  unnunithcd,  until  the  late  fhtate  oilV.  3.  cap.  -iz.  was  "".^"f'^^d,  tiu 
made;  which  is  not  to  be  believed.  /A'.'?,  was  nude. 

But  that  rtatutc  gives  rife  to  the  third  gcner.^l  quefiion  in  this        [  (J^i   J 
cnufe,  which  is,  whether  this  jurifdii^ion  of  the  fpiritu^d  court  ^^t'rd  general 
U  taken  .v.vay  by  the  conftrui:t:on  and  opcrati:;n  ol   the  ftitutc  xh^coa-^turani- 
7^8  iV.  3.    r.  35.  /.  4.  which  inflicts  a  penalty  of  10/.  for  .-noufly  ;i opir.iom 
this  offence,  to  be  recovered  in  the  King's  court :  the  vi'ords  are  ^'^^Ji^/*"*- 
tbcfe,  "And  for  tlie  better  afccrtaining,  lLV\i:ig  r.nd  ccUefti  g  ^,.^,  n^Vrr -?' 
tioQ  to  take  away  the  ewwlciliillcJl  jurifdidlioa  as  to  dichuibandc  wdeftioely  n-j'-ricd  ^ 
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*'  the  faid  duties  on  marriages  and  licences  as  aforefaid,  be  it 
**  further  enacbed,  that  from  and  aftfcr  the  24th  of  June  1696, 
*'  every  man  fo  married  -jvithout  licence  or  publication  of  banns 
•<  as  aforefaid,  (hall  forfeit  the  fum  of  10/.  to  be  recovered  with 
**  cods  of  fuic  in  manner  as  aforefaid,  by  any  pcrfon  who  fludi 
"  inform  or  fue  for  the  fame.'* 

Before  I  confider  the  eflPeft  and  confequencc  of  this  ftatotc 
upon  the  main  queflion,  I  would  make  two  obfcrvations  upon 
it ;  Firit,  That  though  fome  doubt  was  made  by  Mr.  Serjeant 
iryttie  upon  the  fecond  argument|  whether  this  claufe  in  Hm  . 
ftatute  be  now  in  force,  yet,  upon  looking  into  the  fcriesof 
ftatutcs  relating  to  (lamp  duties,  it  clearly  apears  to  be  fo ;  for 
by  the  aft  of  8  £5*  g  /i^.  3.  ch.  19.  it  was  continued  till  the  ift 
of  Augujl  1706,  and  by  the  a£l  5  An,  ch.  19.  /.  3.  it  was  fur- 
ther continued  for  the  term  of  96  years,  therefore  that  objcdion 
muft  be  laid  out  of  the  cafe. 

Secondly,  That  this  penalty  of  10/.  is  infli£led  only  upon  the 
hufband,  **  Every  man  fo  married  (hall  forfeit  it ;"  fo  that  fup- 
pofing  the  ecclefiaftical  jurifdiftion  to  be  taken  away  by  impli- 
cation in  this  cafe,  it  could  only  be  as  to  the  man,  and  then  the 
prohibition  could  only  ftand  quoad  him,  and  a  confultaticn  muft 
go  as  to  the  proceedings  again  ft  the  wife. 

But  upon  a  mature  deliberation  we  are  all  of  opinion  that  this 
ftatute  hath  no  operation  to  take  away  the  ecclefiaftical  juril- 
diclion  as  to  tlie  hufband  clandcftinely  married. 

Ths  general  qucftion  is,  whether  an^  aft  of  parliament  in- 
flidHng  a  pecuniary  penaJty  or  other  temporal  punifliment,  upon 
an  ofFence  of  which  the  fpiritual  court  had  a  prior  jurifdiclion, 
without  a  fpecial  faving  thereof,  doth  not  take  away  fuch  jurif- 
didion,  hath  been  much  agitated,  and  undergone  divcrfit)'  of 
opinions. 

In  the  cafe  of  Grove  verfus  FMiolt^  2  Ventris  41.  cited  to  ano- 
ther purpofe,  the  whole  court  of  Common  Pleas  held  that  the 
fpiritual  court  might  proceed  again  ft  a  perfon  for  keeping  a  con- 
venticle, notwithftanding  the  ftatute  of  Charles  the  Second  againft 
conventicles  :  So  in  the  cafe  of  Cory  againft  Pepper  in  2  L£xir,z 
111.  and  Sir  Thomas  Jones  131.  for  teaching  fchooi  without 
licence. 

But  notwithftanding  this,  there  arc  many  opinions  in  the 
r  611  1     ^°^^^  ^^  ^^^  contrary  j  and  the  cafe  of  Chadivicke  verfus  Huglts^ 
^      '     ^     Carth.  464.  is  a  later  cafe,  and  is  direftly  oppofite  to  the  rcfo- 
lution  of  Cory  verfus  Pepper  in  the  inftancc  of  teaching  fchooi' 
without  licence. 

The  cafe  of  Burden  verfus  Matthews  yn  the  firft  year  of  Q;^ 

Anne  was  fubfequent  to  them  all,  and  tlien  it  was  thought  a 

point  of  fuch  dilHculty  as  to  be  folemnly  argued,  but  by  rcafoo 

of  the  death  of  one  of  the  parties  it  was  never  determined. 

Whrrc  the  ec-        ^^  "^"^  ^^  admitted  that  where  the  ecclefiaftical  cenfurc  andl 

cicfiaiticai  cca-  temporal  punifliment  are  both  levied  againft  the  fame  idcntidl 

furcs  and  tempo- 
ral puniiTiment  are  both  levied  againft  the  indcntlcal  offtncf,  the  rule  of  Ntmo  bU^niri  ithti  fnmkm 
adiiio,  is  ftrong  againft  allowing  a  double  proceeding. 

ofieooCy 
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offence,  the  rule  of  Nemo  bis  ptmirl  debet  pro  eodem  ddlclo^  is  a 
(Irong  objeftion  again  ft  allowinj;  fiich  a  double  proceeding,  for 
how  eould  a  fentence  in  the  cccieilanical  court  be  pleaded  by  way  ^ 

of  auterfohs  coriviH  to  an  adion  or  information  upon  the  iUtute. 

Cut  we  hold  the  cafe  now  in  jiid^me.nt  to  be  a  kind  of  mid- 
dle cafe,  plainly  dlftinguiilubJe  from  any  of  the  former  in  the 
material  ground  of  the  point  now  under  confideration. 

In  the  cafe  of  teaching  fchccl  without  licence,  the  pecuniary  The  pecumary 
penalty  enaded  by  the  flatute  13  Cjr.  2.  of  uniformity,  is  in-  P<^naliy,cnuaci 
flicVcd  directly  and  co  uirti'me  for  a  pnniilmieiu  of  tlie  fame  of-  i-^ Car,  lAn^ht 
fence,  and  in  the  fame  refpc£l  for  which  liic  fpiritual  judge  yi-  ^afc  of  teaching 
lliQs  the  punifliment  of  excommunication  ;  the  intent  of  the  [^^^^5^^— "^ 
temporal  punifliment  is  to  prevent  the  fuppofed  mifchief  of  un-  fliaedro.r««w 
licenfed  pcrfons  teaching  fcliool,  and  fo  is  the  intent  of  the  ec-  *'"f  a  pumihrnr n: 
clefiaftical  jcenfure  ;  and  as  the  penance  enjoined  is  a  fatisfac- //n^/^  ^^^^^^j^ 
tion  to  the   publick  for   that  offence,  fo  b  the  penalty  of  the  the  fpiritual 

ftatutc.  judge  infli^scx. 

Hut  in  the  cafe  now  before  us,  the  penalty  of  10/.  on  the 
hufband  is  not  inflicted  on  the  offence  of  a  clandeftine  marriage 
as  fuch,  I  mean  as  a  breach  of  the  publick  order  of  the  church, 
aind  of  general  inconWniencc,  and  evil  example,  but  collaterally 
and  in  a  different  refpect,  which  is  to  fecure  the  duties  on  mar- 
riages and  licences.  The  ciaufe  is  introduced  with  thefe  exprefs 
words,  "  And  for  the  better  afccrtaining,  levying,  and  collecting 
**  the  fiid  duties  as  aforefaid,  be  it  further  enacStcd,  £5*r." 

This  makes  it  in  reality,  and  not  in  fiction  only,  a  proceed- 
ing diverfo  intuitu  ubi  eadem  caufa  diverfis  raticmbus  vcniiiatur^  as 
in  the  exprejfion  of  the  Stat,  de  Articul'is  cUrici.      2  hijl.  622. 

The  ccclefialtical  cenfurc  is  to  punifli  the  offence  dire£tly  eo  , 
intuitu  as  it  is  a  clandeftine  marriage,  a  crime  againft  the  pub-  fl.a,apI^dt^^o 
lick  order  of  the  churcli,  and  of  general  inconvenience,  and  of  rci^eaofadjn- 
evil*  example;  the  ftatutc  inflicts  a  penalty  inrefpe£t  of  another  f^eftine marriage 
confequence  arifing  from  it,  as  it  infers  a  fraud  and  diminution  thrpubiick re-** 
of  the  publick  revenue  ;  and  this  reftridtion  does  not  arifc  by  venue,  but  dic 
:onftruction,  but  by  the  exprefs  deelaration  of  tlie  le^iflature  <^"icfjafticai 

•  r  \  ccr.iure  t^  to  pu» 

LhemlelveS.  uilL  it  a$  r.n  on 

fcuccng.iinflthff 
publick  order  otihc  ciiurch. 

In  this  view  it  feems  rather  more  ftrong  than  the  common  cafe     [  *673  j 
3n  the  flatute  18  £//2.  ch.  3,  concerning  the  punilhment  of  the 
mothers,  and  reputed  fathers  of  baftard  children. 

The  ftatute  not  only  provides  for  the  indemnity  of  the  pa- 
rifli,  but  alfo  for  the  punilhment  of  the  offence  of  Icwdnefs  ; 
:he  words  are  concerning  baftards  begotten,  and  born  out  of 
lawful  matrimony,  (an  offence  againft  God's  law  and  man's 
aw),  the  faid  baftards  being  now  left  to  the  be  kept  at  the  charge 
)f  the  parifli  where  they  be  born,  to  the  great  burthen  of  the 
'aid  parifh,  andto  the  evil  example  and  cncolragement  pf  lewd 
ife,  it  IS  ena^ed,  that  two  jul'ticcs  of  the  peace,  upon  exa- 
nination,  (hall  and  may  by  their  difcretion  take  order  as  well 
ip^the  mother.  a!:d  reputed  father  of  fuch  baftard  child,  as  alfo 

for 
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for  the  better  relief  of  every  fuch  pariQi,  and  (hall  and  may 
likewifc  cake  order  for  the  keeping  of  every  fuch  ballard  child, 
tsff. 

This  ftatute  infll£ts  a  temporal  punifliment  upon  an  zGt  of 
Icwdnefs,  not  as  fuch,  viz,  as  a  fpiritiial  offence,  and  mere  in- 
convenience,  but  to  prevent  undue  charges  being  brought  up- 
on piiri flies.  The  fpiritual  court  puniHies  it  by  penance  and 
ccclcfiaftical  cenfures,  as  it  is  a  crime  of  incontinence,  a  fpi- 
ritual oitence,  a  publick  fcandal  to  the  church;  the  ftatuic 
punifhes  a  confcqutnce  arifing  from  it,  the  having  a  baltard, 
as  that  may  infer  an  uiij'iit  burthen  u}X)n  the  parifli  where  it  b 
born  ;  and  thefi;  punifhments  being  diverfo  intr/hu,  in  thcfc 
difiercnt  refncdls,  the  one  for  the  crimniala6l  directly,  the  other 
on  account  of  a  particular  evil  confcquence  arifing  from  it,  have 
been  fufforcd  to  go  on  hand  in  hand  ever  fincc.the  making  of  ilic 
(latutc,  and  it  viras  never  imagined  that  the  one  had  repcakd  ihc 


By  this  rcafonlng,  I  hope,  I  have  eftabliftied  a  fubftantialdi- 
vcrfity  between  the  grounvl  we  go  upon»  ill  determining  ihii 
cafe,  and  the  ccmmon  argument  which  hath  generally  been  mndc 
ufeofto  fu Import  proceedings  in  the  fpiritual  courts  for  cfi'cnccs 
punifliable  in  the  temporal  courts  j  that  argument  is  that  tliC 
iormcr  pu^cccd  o\\\y  pro faluie  aniw.t  of  the  oilcndcr,  but  tlie  Unci 
puniih  him  either  in  body  or  purfc. 

But  that  is  a  dilHi-.«'lion  in  words  without  a  real  difierencc, 
for  all  piinillKncTU  I>>  ir.fzndcd  for  tlic  reformation  of  theotlcndcr, 
ard  im  cxaiv.ple  to  orliers  •,  and  this  is  the  cr.d  both  of  the  ec- 
clefiailieal  cenfure,  and  the  tempera!  pL^nulty,  wiien  they*  arc 
both  infliclcd  imn^.ediuteiy  and  diree'lly  for  the  fanw;  thing;  but 
it  is  othcrwifc  liert:,  where  the  ecclefiadical  cenfure  is  for  the 
criminal  ac>,  and  the  temporal  penalty  for  a  fraud,  confequcn- 
t Lilly  arlfhig  from  that  a£l;  further,  there  is  another  ground 
to  (iipport  thi:^  prcceL"di:ig  in  the  fpiritual  court,  and  to  diftin- 
gniili  the  ciT-  fiom  tliol'e  whicli  hr»ve  been  above  cited.  TIic 
rubi'ijk    pre  ft  A I  to  t!;c  ciliee  of  matrimony  in  the  book  of  com- 


»' 


T  ha:  il.c   f.  "ui- 
(Uii  courts  pio- 
c::cj  only  f>ro 
jahfe  ut'.i  -a  of 
the  oficadrr  and 
thw     lentporil 
pui.iCi  i.itn 
tit'r.cr  i:i  bjdyor 

V  jrhcut  a  rc.ll 
tlirlcrcncc  J   but 
i.i  \\\\.  v^lc  it 
ii  o:ho;v.::2 
XNiU'.c  the   cc- 
cl.Mi  ill  cil    c.n- 
luir  is  K>r  liic 
r».r./ij..»l  ..c*.,  and 
ll.j  L.-  n.Dui  li 

This  pnnirieii  is  confirmed  by  the  fevcral  a«£is  of  unifcrrrjity 
crii7.x,..vj      of  t]\»ik'  K.iiwsj  ciiul  by  reference  is  c?;prcfsly   m^de  part  of  li*    ' 
j^c'i^.c.^  z.    refpedive  ;;^:ii,     'i'lie  act  of  ur.ijorn^ity,  i  EHz.ck.  2.  re-tnafl* 
L-  nJ^l'-  il-      ^^^"^  '<oo\<.  o:  ecmmu::  prayjr,  £.  6.  without  any  alteration  inthii 
ruia:::  :!.\  :it     partiLuiar,  and  has  tills  elaufejyc^?7/c//  zu.    *'  Be  itfurihcr  enaflcd, 

I.;  nr;ii.t,  \:...\k' 

cu. ,  uL;:.«  1j::  c.'bir.nr,  incl  by  :i»c  firft  afl  arc  cxprcfs!/  j-uniih.^.bU  by  the  cenfu'^s  ofthecHufcbS 
a.i»  \>;    l.w  ].co.-.i  ;.wt  ::;c  povvi r  cf'iLc  ordiiiary  is  diructrd  t>  be  con'.uiueJ  ami  ap^ed  ibr puniAiai i^    ' 
iw,.c  C4u;ici;;  jj^uinll  ihcrubnck  ofth.'  prcfcn;  bookot  tonunonpnivcr*  ; 


,  r.iyer,   Lutii   the  fe  oi  2  &  '6  Ed.  6.  and  13  ^  14^.-*.  1. 
l.iv  iMil,  t;-e  I'.ann-i  of  all  that  arc  to  be  married  together,  muft 


i;blifl.ed  \\\  the  churcli  thrice  on  feveral  Sundays  or  holy-day« 
c  lime  ci  divine  icrviee. 
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'*  tint  all  and  fingular  the  faid  arch-bifliops  and  bifiiops,  and 
**  all  other  their  oJicers  cxercifing  ecclcliaflical  jurifdi(t^ion, 
"  as  well  in  places  exempt  as  not  exempt  within  their  diocefes, 
**  (hall  have  full  power  and  authority  by  this  act  to  reform,  cor- 
"  reft  and  punifli,  by  cenfures  of  the  church,  all  and  fingular 
"  perfuns  which  fhall  ofrend  within  any  of  their  jurifdi<Slipns  or 
**  diocefes  againft  this  acl,  and  flatute  j  any  other  law,  (latutc, 
•*  privilege,  liberty  or  provifion  heretofore  made,  had  or  fuffered 
**  to  the  contrary  no^withltanding."  The  act  of  uniformity  1 3 
isf  14  C.ir.  2.  c/j.  4'fi^fi  24.  runs  thus,  "  And  be  it  further 
"  cnadted,  that  the  feveral  good  laws  and  ftatutcs  of  tliis  yealm 
"  which  have  been  formerly  made,  and  arc  now  in  force  for  the 
*•  umformity  of  prayer,  and  adminiftration  of  the  facrament 
**  within  this  realm  of  England^  and  places  aforefaid,  fhall  (land 
**  in  full  force  and  ftrength,  to  all  intents  and  purpofes  whatfo- 
^*  ever,  for  the  eftablifliing  and  confirming  the  faid  book  of  com- 
**  mon  prayer,  i^c,  herein  before  mentioned,  to  be  joined  and 
'^  annexed  to  this  a<fl,  and  (hall  be  applied,  pra£lifed  and  put  in 
**  ufe,  for  the  puni(hing  all  offences  contrary  to  the  faid  laws, 
*'  with  relation  to  the  book  aforefaid,  and  no  other,"  the  confe- 
quences  following  from  ihcfe  claufes  feem  to  be,  Firjl^  that 
the  laity  are  bound  by  the  rubrick  againd  marrying  without 
publication  of  banns  ;  Secondly^  That  by  the  exprcfs  words  of  the 
z3t  of  uniformity,  i  EUz.  they  were  punilhable  by  the  cenfures 
of  tlie  church  for  adling  contrary  to  it.  Thirdly ^  That  by  the  ati 
of  uniformity  13  ^  14.  Car,  2.  this  power  of  the  ordinary  is  con- 
tinued, and  dircfted  to  be  applied  and  praftifcd  for  punifliing 
the  like  otFence  againft  the  rubrick  of  the  prefent  book  of  common 
prayer. 

Hereupon  a  new  queftion  arifcs,  fuppofing  that  the  ena£ling 
this  pecuniary  penalty  by  the  Stat,  7  {3*  8  /f^.  3.  r.  35.  might  by 
implication  have  taken  away,  or  repealed  any  authority  which 
the  fpiritual  court  had  originally  in  this  matter  by  force  of  tlie  [  675  ] 
canon  law,  whether  it  (Irall  operate  to  take  away  a  jurifdiction 
cxprefsly  given  to  it  by  a  former  aft  of  parliament,  and  confc- 
quently  pro  tanto  to  repeal  that  aft  of  parliament. 

The  rule  touching  the  repeal  of  laws,  is  leges  pojlerlorcs  prU  S^bf^'iuent  nas 
ores  ontrarias  ahrogant :  but  fubfequent  acts  of  parliament  in  the  ihi'^Ifh-^dve'^ 
affirmative  giving  new  penalties,  and  inlVituting  new  methods  of  givins  n-w  pc- 
proceeding,  do  not  repeal  former  methods  and  penalties  of  pro-  ".li"^*^''  f^  "*^^ 
cccding,  ordained  by  preceding  afts  of  parliament,  without  ne-  oMaJncri  by  prc- 
gativc  words  •,  and  as  in  7  £5*  8  //^.  3.  c/j.  35.  there  are  no  nc-  c.^iing  atl> 
gative  words,  both  may  (land  together,  and  either  the  one  or  the  ^^l'^""^"'^^''"^^ 
other  may  be  put  in  execution. 

Befides,  a  later  a£l  of  parliament  hath  never  been  conflrued 
to  repeal  a  prior  aft,  without  words  of  repeal,  unlefs  there  be  a 
contrariety  and  repugnancy  between  them,  or  at  Jeaft  fume  no- 
tice taken  of  the  former  law  in  the  fubfequent  one,  fo  as  to  in- 
dicate an  intention  in  the  law- makers  to  repeal  it. 

In  the  aft  of  King  Williajn  no  fort  of  notice  is  taken  of  the  aft 
of  uniformity,  bat  the  provifion  'Uclared  to  be  for  a  ditrcrent  pur- 
pofe,'thc  fecuring  a  particular  duty  or  revenue  to  the  crown. 

Vol.  1L  S  s  1  h.^ve 


675  APPENDIX. 

I  have  now  gone  tlirough  the  rcafons  upon  which  the  cottrt 

founds  its  judgment^  and  in  doing  it  I  have  been  the  more  large 

and  particular,  in  order  to  prevent  any  miftakes  about  the  ground 

of  our  opinion. 

Ci.indcftinemar-       The  evil  of  clandefVinc  marriages,  is  one  of  the  growing  evils 

in*^"*^*?^^'  of  the  times,  produ6tive  of  many  calamities  in  families,  and  of 

therefore  the      great  mifchicfand  diforder  in  the  community,  and  therefore  wc 

court  would  not  thought  It  our  duty  not  to  weaken  any  lawful  method  by  which 

^th^^bywhich  it  may  be  rcRrained  and  puniOied. 

they  may  be  re-  ^ 

i^rained.  xhc  judgment  muft  be,  that  the  prohibition  ftand  2%  to  pro. 

to"ilmd  alto  the  cecding  Only  for  the  plaintitPs  being  married  at  an  uncanonical 
procerdins  only  hour  (/'•  ^0  uot  bctwccu  the  hours  of  8  and  12  in  the  forenoon, 
^»r  ihe  pUmtijTs  that'circumftancc  having  been,  as  far  as  appears  to  us,  introduced 
an "Ifncinonicii  by  the  cauous  of  1603,  aiid  that  a  confultation  be  awarded  as  to 
hour,  and  a  con-  the  rcfiduc  of  thc  caufe. 

nfti'lheTcfiu^      'fhis  learned  and  celebrated  argument  was  made  by  Lord 
•I  ^c  vauftf.        Hardwickf^  \\\  delivering  the  opinion  of  the  whole  court  of  King's 
Bmch,  when  he  was   Chief  Juftice,  and  Sir  Fraiins  Ptfgf^  bir 
hJtnuftd  Pr:byn\\.\\\^.\i's  ;  and  IVUihim  Lee^  Lftj'iirc,  Jufticcs, 


ABLE 
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9cconnt. 
Sec  !Dccrce,    fl^fter  in   CI)atuetr, 

WHEN  there  is  a  pica  of  a  ftatcd 
Jtcodnt,  to  a  bill  brought  for 
a  general  one,  the  plainiifF 
muft  amend ;  but  pays  only  the  cofts 
of  the  day;  J'^g^  « 

A  bill  may  be  brought  for  errors  in  an 
account,  though  it  has  been  feuled 
for  three  or  four  years.  1 1 3 

Where  fraud  appeared  in  a  Hated  ac- 
count, the  whole  decreed  to  be  opened, 
though  it  was  a  dated  account  of  23 
years  ftandtng.  "9 

The  Houfe  of  Lords,  very  often,  in  mat- 
ters of  account  which  are  intricate,  re- 
fer it  to  two  merchants  named  by  ihe 
parties,  to  confider  the  cafe,  and  report 
their  opinions  upon  it,  rather  than 
leave  it  to  a  jury.  ,  H4 

Where  perfons  have  mutual  dealings, 
fjgning  the  account  is  not  neceffary  to 
make  it  a  Hated  one,  but  it  is  keeping 
it  any  length  of  time,  without  making 
an  objeaion,  which  binds  the  perfon 
10  whom  it  is  fent,  and  prevents  his 
entering  into  an  open  account  after- 
wards. .  ^5* 
The  delivering  up  vouchers  is  an  af- 
firmation that  the  account  between  the 
parties  is  a  ftaied  one  ;  but  it  is  not 
abfolutely  neceffary  they  (bould  be  de- 
livered up  ac  the  time  the  account  is 
fettled,  '^^"^^^ 


Bankers  keep  the  drafts  which  are  mada 
upon  them  on  files,  becaufe  they  are 
vouchers,  and  of  ufe  in  clearing  up 
difputes  between  their  (hop  and  a  third 
perfon.  Pa^e  25s 

If  a  defendant  by  his  anfwer  acknowr- 
ledges  anv  particular  fum  due,  though 
he  fwears  thofe  fums  were  difcharged, 
yet  it  is  Hill  a  ground  for  dire^og  an 
account.  ^54 

A  plea  of  a  Hated  account  is  bad,  unlefa 
it  (hews  the  account  was  in  writing* 
and  what  the  balance  was.  399 

'When  at  law.  a  perfon  in  an  account  is 
allowed  fums  under  40/.  on  his  oath, 
he  muH  fwear  poiitively,  and  not  to 
his  belief  only:  the  fame  direAions  as 
to  this  matter  are  given  under  a  decrea 
in  this  court,  that  he  muH  peremptori- 
ly fwear  to  thefafl.  410 

The  cafe  of  S/urt  and  Melhjb  being  very 
much  entangled,  and  the  tranfadions 
of  long  Handing,  the  court  chofe  ra^ 
ther  to  difmifs  the  bill,  and  leave  the 
plaintiff  to  his  action  at  law,  than  di- 
rect an  account  before  the  MaHer.  610 


9cqufcrccnce. 

Where  a  man,  conufantof  his  fight,  fuf- 
fers  another  to  build  on  his  grou/id, 
without  freeing  up  a  right  till  after- 
wards, the  court  will  oblige  theouner 
to  permit  the  perfon  building  to  enjoy 
it  quietly.  83 

S  s  a  Where 
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Where  there  is  a  fecond  fult  between  the 
fame  parties,  you  may  infill  on  an  ac- 
quiefcence  under  a  decree  in  the  firll, 
unlefs  the  bill  be  difmifiVd  without 
any  prejudice  to  the  queflion  in  that 
caufe.  ^^s^SSi 

%^ion»    See  iPrauD  and  3cqutefcctice. 

Where  the  motives  to  an  a6\ion  are  un- 
juil,  though  the  caufe  of  adion  was 
juft,  a  court  of  equity  will  always  take 
this  into  confideration,  though  they 
cannot  at  law  pay  any  regard  to  it. 

194 

Where  a  perfon  has  a  fole  exdufive  right, 
which  is  infringed  upon,  if  an  aflion  of 
trefpafs  will  not  lie,  he  may  have  an 
aAion  of  the  cafe;  for  the  law  will 
not  permit  a  man,  who  has  a  right, 
to  be  without  remedy.  392 

^Demptfon.    See  ilcgnc?,  i&atfsfat^ 
tion. 

Where  after  making  a  will  a  father  ad- 
vances a  child  with  a  portion  as  great, 
or  greater  than  the  legacy,  fuch  provi- 
fion  has  always  been  held  an  aiiemp- 
tion  ;  but  when  the  devife  has  been  of 
a  refidue,  no  inftance  where  a  fubfe- 
quent  portion  has  been  held  to  be  an 
ademption.  215 

7.  makes  a  will  the  4th  of  May  1738, 
foon  after  S,  makes  his  addrcfTes  to  the 
plaintiff;  and  in  Julv  applied  to  7.  her 
great  uncle,  for  his  approbatirn,  who 
agreed  to  give  ^,  500/.  and  drew  a 
noie  payable  to  him  on  the  25th  of 
March  1759,  and  lodges  it  in  H.*s 
hands  to  be  delivered  to  S,  after  the 
marriage  was  had,  and  faid  he  would 
leave  the  plaintiff  fome thing  by  will, 
but  would  not  be  obliged  to  do  it ;  on 
the  19th  of  ^i/^ij/?  i73?<,  7.  dies;  and 
the  next  day  the  plaintif}"  and  S,  were 
married.  Lord  HarJiviike  held,  the 
legacy  of  I  ceo /.  given  under  y. 'swill 
to  the  plaintiff,  was  not  fatisfied  by  the 
500/.  given  upon  the  marriage  in  the 
te(lator*s  life- lime.  516 

AV  here  a  father  gives  a  \cgacy  genera  I (y 
under  a  will  to  a  daughter,  he  muH  be 
underdocd  10  mean  it  as  a  portion ; 
and  if  he  afterwards  gives  her  a  turn 
on  marii;  ge,  it  19  an  aucinptioa  oi  h? 
icjacy.  2  ^iS 


Double  portions  are  what  this  coart 
flrongly  leans  againfl ;  and  whether  the 
portion  given  in  the  life-time  be  Icfs 
or  not,  is  no  ways  material,  where  20 
orphan  is  under  the  care  of  a  collateral 
relation,  and  he  by  will  gives  her  a  le- 
gacy, which  is  expreffed  to  be  for  ber 
portion,  and  afterwards  provides  for 
her  in  his  life-time;  Lord  Haiihslde 
was  inclined  to  think,  this  would  be 
an  ademption.  Paf^e  51S 

In  the  cafes  of  fatisfa^ion  of  legacies, 
parol  declarations  have  always  been 
admitted.  ihiJ. 

Where  a  father  gives  a  daughter  50c /.ai 
a  portion  in  marriage,  and  fays.  Hill 
leave  her  fomething  by  my  will,  bot 
will  not  oblige  myfelf  to  do  it,  this 
would  not  be  an  ademption.  •        519 

The  altering  of  a  will  as  to  one  niece,  caa 
never  be  taken  as  an  evidence,  of  tbe 
tcAator's  intention  to  alter  the  legacy 
as  to  another.  ihid* 

A  father  admioiftrator  durante  miMtre 
atate  of  his  daughter,  who  was  ex- 
ecutrix and  reliduary  legatee  of  ber 
grandmother's  eftate,  agreed  when  (he 
married  the  plaintiff,  that  he  ihoald 
have  S(x>  /.  which  in  the  fettlemeDt  is 
called  a  f4>rtion :  Lord  Hardwickt  re- 
fufed  to  decree  an  account  of  the 
grandmother'3  perfon«l  ellate,  as  (he 
had  been  dead  zo  years;  but  direded 
the  father's  reprefentative  ihould  ac- 
count for  his  perfonal  eflate  as  to  the 
800/.  only,  and  intereH  at  4/.  per 
cent,  fiom  the  marriage.  521 

^Dmfnfftratfon  Mt  9t)mfni&€ato^ 
See  Cicfcuto;^  ibpititaai  Conn, 
i09sr(baiitni  of  3fret0^  &c.  Dcjit 
of  l^in. 

An  adminiflrator  ~is  not  in  every  cafe 
chargeable  with  intereft  on  account  of 
perfonal  eftate.  151 

It  is  not  an  invariable  rule,  that  an  ad- 
m'lniflrator  (hould  be  allowed  cofis  at 
all  events.  i^jJ* 

The  court  had  decreed  an  account  againtt 
C.  of  the  alTets  of  her  hufband  as  bis 
adminiflratrix  after  hisdeatb  ;  (he  took 
all  his  goods  and  ftock  in  trade,  and 
carried  on  the  fame  bofinefs :  The  VLv» 
ficr  reported  1400/,  due  to  the  pbit* 
t:.fs  upon  the  balance  of  accoatlii 
who  inilllcd  on  iatcrell  for  due  bmi 
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Lor  J  Har^iucke  6M,  that  this  hfing  a 
tiemandmfimple  contrafl^  and  the  'adnii* 
niftrattix  f:ot  having  yet  j'oUthego-ds^ 
her  only  fun  J /or  railing  money,  Jhc  Jhall 
not  be  charged  with  intercjl  on  the  1 400  I. 

PagcA^l^ 

SeSimtft.    See  iS^affef i9  ISepo^r,  atiD 

Tying  and  revying  ii\  aEdavics,  not  al- 
lowable. 1 4 

The  not  fwearing  exprefsly  to  words  fpo- 
kcn,  but  adding  to  that  efTed^  is  a 
proper  caution  in  an  affidavit.  60 

Ugc.    See  31nfant. 

Ssrecment.  See  ^rcbafe^  Knfant, 
Hcafe.  Cotienant,  dtatuteir  of 
Cl^ampcttp,  9rticU0. 

The  court  of  chancery,  in  earring  agree- 
ments, in  execution,  govern  them- 
felves  by  a  moral  not  a  mathematical 
certainty.  20 

Where  a  part  of  the  agreement  is  per- 
formed on  one  fide,  it  is  but  com- 
mon juftice  it  fhould  be  carried  into 
execution  on  the  other.  100 

Jc  is  not  only  contrary  10  the  flatute  of 
frauds,  but  to  the  common  law  before 
the  ftatute,  to  add  any  thing  to  an 
agreement  in  writing  by  parol  evi- 
dence. 383 

IF  parties  are  entring  into  an  agreement, 
and  the  will  out  of  which  the  f(;rfriture 
arofe  was  lying  before  them,  and 
tjieircounfel,  while  the  drafts  were  pre- 
paring, the  parties  (hall  be  fuppofed 
to  be  acquainted  with  the  confcquence 
of  law  as  to  this  point,  59  f 

After  an  agreement  has  intirely  fettled 
all  difputes  between  parties  and  their 
feveral  rights,  the  hands  of  the  court 
are  fo  tied  up,  they  will  not  enter  into 
a  quedion  which  might  have  been 
Parted,  had  there  been  no  fuch  agree- 
mfint.  592 

%^tt\Xitxit  $)arol.  See  Statute  of 
^raut)0  anl^  ^eriurfc0>  Agreement. 

9sreemcnt  ttnt)er  ^ahu.  See  more 
Udder  id^atriase  )l&;oca.e  &uil)0. 


3l3rccincnt,  lx){)cn  to  be  pcrfojinct>  fn 
&^zi\t»  atiD  \sy\^\\  not. 

y.  D,  who  died  inteftate,  left  three  fillers; 
his  perfonal  cllate  being  agreed  to  be 
divided  into  thirds,  two  mortgages,  one 
in  fee,  the  other  for  a  term,  each  for 
150/.  were  allotted  to  the  defendant, 
one  of  theiiders;  before  any  aflign- 
ment,  her  hufband  borrowed  200/.  of 
the  plaintiff  upon  note,  and  as  a  fur- 
ther fecurity,  left  the  two  mortgages 
with  him,  and  gave  his  note,  pro- 
mifmg  to  affign  them,  and  then  dies. 
Bill  brought  againd  his  adminiftrator, 
and  a;yainll  the  mortgagors,  to  be  paid 
principal  and  interelt,  or  to  forecloJe. 
Lord  Hardwicke  hrJd,  thai  tie  hijlaud^ 
yromife  to  procure  an  aj/ignment  of  the 
mortgages,  amounted  in  equity  to  n  J  if;  (a 
fition  of  them  pro  tan  to,  fo  as  tofuify 
the plaint'jff*s  dtbt,  i-Juc!*  being  do ify  tL'v 
belong  to  the  -wife  as  her  chofe  in  anions. 

Page  207 

A  provifo  in  articles  for  the  purchafe  of 
an  ellatc,  that  if  either  (hould  brtak 
the  agreement,  h<?  fliould  pay  loo/.  to 
the  other;  the  defendant,  on  being 
offered  two  years  purchafe  more,  ac- 
cepted it,  notwithltanding  his  agree- 
ment. Lord  Hardivicke  tlei  1  ad  a  fpeci  - 
Jick  pnfoymance  of  the  atticles,  371 

The  offering  to  pay  the  llipulated  fum 
will  not  vacate  the  agreement,  for  it  is 
no  more  than  the  common  cafe  of  a  pe* 
nalty.  ibid* 

A  penalty  has  never  been  held  to  releafe 
parties  from  their  agreement,  for  tho* 
incurred,  they  mull  perform  it  not- 
withllanding.  ibid. 

Jjsrccment  on  aSdrriaofc,   See  Settle* 
mcnt  after  x^^^rrfagc. 

As  to  fettlements  made  after  marriage 
in  purfuance,  of  articles  prcvioutthere- 
to,  yide  3v»  ^c,  7:? 

A  limitation  under  marriage  articles  to  A» 
the  intended  hu/band  tor  life,  remain- 
der 10  the  ifTue  of  their  two  bodies, 
will  not  entitle  nnn  tupdilpofe  of  the 
eilaie,  but  will  be  carried  into  Uriel 
fettlcment  in  this  court,  73 

If  a  fettlement  bcjuflin^general,  a  parti-; 

cular  advantage  to  ox;e  ^de  or  ibe  other 

will  not  affcdt  it.  5?* 

S  s  3  S.9, 
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S.  a  taylor  by  trade*  and  poflbflfed  of  a 
real  eftate  of  1 4/.  per  anti,  101730  made 
his  addrcflcs  to  IF,  then  i6  years  of 
•ge»  and  whofe  father  it  was  thought 
would  give  her  500/.  to  her  fortune  : 
On  the  •court(hip  coming  to  his  know- 
ledge, he  declared  his  diflike  of  the 
snatch,  and  forbid  ^.  giving  S.  any 
encooragement  I  the  couitfhip  beir.g 
carried  on  notwithftandlng,  in  January 
^732,  S.  met  ff.  in  a  market-town^  and 
there,  in  an  ale-houfe,  bonds  were  exe- 
cuted, to  which  twoflrangers  were  wit- 
•  sc/les,  and  the  only  perfons  prefent ; 
one  from  IV.  in  the  penalty  of  600/. 
condiiioneJ,  that  if  fhe  did,  on  or  be- 
fore the  expiration  of  13  months  after 
her  father's  death,  raarrv  S.  or  if  Ihc  ! 
ihall  not,  nor  will  not  marry  S,  but  i 
niarry  fome  other  perfon,  then  flie  (hall 
pay  10  5.  500/.  at  or  immediately  af- 
ter failure  of  fuch  marriage,  or  clfc  the 
obligation  to  remain  in  full  force.  An- 
other bond  from  S,  the  fame  mutatis 
mutandis ^  with  that  from  ly.  with  a  co- 
venant in  it,  that  if  he  /haftl  not,  or  will 
not  marry  tr.  but  marries  fome  other 
woman,  to  forfeit  and  yield  np  to  If. 
for  her  own  ufe,  all  his  clbte^  real  and 
perfonal.  One  of  the  witneflcs  to  the 
bonds  fwort  they  were  read  over  before 
execution,  the  othe^r,  chat  they  were 
Aot;  one  that  they  were  exchanged, 
the  other,  that  they  both  remained  in 
ihecurtody  of  5.  In  1736,  the  father 
of  /iK  died,  who  left  her  .^oA  the  15 
months  expiicJy  and  thsn  W.  filed  her 
^iginal  bill  to  be  relieved  againfl  her 
^nd,  and  dying  foon  after,  her  ad- 
juiniftrator  revived  the  caufc;  and  5. 
brought  a  crols  bill  for  Luifaiflion  out 
of  /^.  's  afTe  c « ,  page  535 

Though  a  parrnc  has  no  power  to  prevent 
',    the  man  JHge  of  his  child,  yet  his  con- 
sent is  cxpc:lcd,  aad   by  the  laws  of 
fome  countries  neceflary.,  540 

I-ord  fUrdvjiJi^  compared  it  to  the  chiles 
,  of  bonds  given  before  marrid^e,  to  re 
turn  a  part  of  the  poriion,  where  the 
fraud  was  not  between  the  tomrading 
parties,  bu:  on  the  parentN  of  00c  of 
Ihem,  who  being  deceived  in  this  rc- 
fpccl,  it  has  induced  the  C('Uri  co  fet 
sHide  ri];h- bonds.  .;/v«/ 

l.ord  Hard^oUie  Jo  lib  ted  whether  a  breach 
1    of  the  condition  coulJ  have  been  af 
^gncd  Without  o/s  Ihewing  a  tender  ^ 


of  himfelf  by  writing,  or  (ending,  tcj 
thought  bis  afHiot  mud  have  been' an 
afloal    propo^lf    and   the    firft  ad. 

When  the  deed*?,  previous  to  themarrisge 
of  the  plaintiff  with  JcbnTyrrfU^  were 
reading  over  to  her,  ihe  obferved  there 
was  a  miftake,  for  that  the  moiety  of  the 
eft  ate  of  which  her  mother  was  feifed, 
was  limited  to  his  ufe  for  life,  and  00c 
to  her  feparate  ufe  after  her  mother's 
death,  as  had  been  agreed,  and  re. 
fufed  th  execute  anlefs  the  miftake 
•was  redlificd  ;  ip  order  to  do  diii, 
by  the  defire  of  the  truftees,  he  g2ve 
a  note  under  his  hand,  whereby  he 
agreed  with  the  plaintiff,  that  (be 
(Iiould  enjoy  and  receive  the  proves 
of  one  moiety  of  the  eftate,  after  tht 
deceafe  of  her  mother :  The  mar- 
riage was  had  (hortly  after ;  and  ia 
July  tjT^g,  the  mother  died;  aodia 
Ju/y  1 740,  Tyrrell  became  a  baokrapt; 
and  the  aftignees  bieing  in  poffeffioncf 
the  rents  ot  this  moiety,  refsfed  to  let 
the  plaintiff  receive  them,  ortomake 
any  fettlement  for  fecuring  the  receipt 
thereof  to  her  purfuant  to  the  agreemeirt 
before  the  marriage.  The  Mafler tf  tht 
Rolls  pf  opinion  that  is  note  under  the 
ha  fid  cf  the  hvjband  ought  t§  he  Inked 
upon  as  part  of  the  fettlement  ^  and  as  the 
nvfi  would  have  heen  reliei'ed  ifjbe  had 
brought  a  hill  a7ainft  the  hifhand^  eqnalfy 
fj,  as  brought  againfl  the  affignees 'xb 
'  ft  and  in  his  place.  558 

Parol  evidence  cannot  be  admitted  to  ex- 
plain the  agreement  between  the  par- 
ties }  but  as  to  the  occafion  of  iigoing 
the  note  it  may.  56a 

A  fettlement  will  control  a  writing  ex* 
ecuccd  after  ;  but  the  parties  refu&ig 
to  execute  the  ietdement  without  it, 
they  mu(i  be  conftrued  as  one  intire 
agreement,  and  both^onfiftent.     ih\L 

Though  the  WQx^b  feparate  ufe  arc  ncna 
the  noce,  ihc  worus  em<j  the  prps 
imply  It,.  56 J 


31icii. 

In  the  plea  of  an  alien,  you  moil  anf 
the  perfon  was  an  alien,  or  otherwi!ie 
it  is  no  bar.  307' 

An  klien  may  ii.ke  by  pu'ch-^fe,  buttjlfta 
it  IS  fof  the  benefit'ol  the  irowa.  yfi 
•    CI  ...    Thm' 

.    f 
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There  is  no  inftance  where  it  has  been 
ht)d  chat  a  perf'on  by  marrying  an 
alien  woman  is  feifed  of  the  elbte 
purchafed  by  her.  Fagr  398 

9nnual  IBeftjs. 

The  court  diref^  annual  refts  in  an  ac- 
count of  the  rents  of  real,  but  not  of 
perfonal  edate.  410 

A  mortgagee  by  entering  into  pofleflion, 
by  his  own  a£l  makes  himfelf  account- 
able ;  and  it  is  in  this  cafe  the  direc- 
tion of  annual  reds  is  given.  ibiJ. 

9nnafti?.  See  iS^tatute  of  iLfmitationc. 

An  annuity  granted  by  cheDulceof/fV^tfr. 
fm  to  Dr.  Towigt  in  condderation  ihat 
the  publick  good  is  advanced  by  the 
cncouragementof  learning, and  in  con- 
fidcration  Jikewife  of  the  love  he  bore 
to  him  ;  this  is  not  a  legal  confidera 
tion,  nor  does  it  amount  to  a  valuable 
one  in  the  eye  of  the  law.  1 5  2 

Giving  up  a  pecuniary  advantage  at  the 
time  ao  annuity  is  granted,  amounts  to 
a  valuable  consideration,  as  much  as  a 
fum  of  money  paid  down  at  the  time. 

154 
There  b;ing  arrears  due  on  the  firll  an- 
nuity, the  promiiing  not  to  fue  for  them 
was  a  good  confideration,  and  from  that 
time  ic  ceafed  to  be  a  voluntary  gr^nt. 

In  refpcfl  to  arrears  of  an  annuity,  there  | 
is  no  certain  rule  of  giving  interc!^  ; 
the  mod  frequent  indancey  are,  where 
it  was  the  bread  of  the  wife  cr  child. 

The  court  gave  intercft  on  the  arrears  of 
an  annuity  from  the  time  a  Mader'& 
report  was  confirmed ,  which  was  28 
years,  in  favour  of  the  reprefentative 
of  the  annuitant  only.  ib'uL 

A  junAim  annuity  decreed  to  be  redeem- 
ed on  clearing  the  arrears,  and  paying 
the  whole  principal  fum  advanced,  and 
inrerell  to  the  time  only,  the  plaintiff 
having  offered  to  redeem.  23 1 

After  the  regider  had  drawn  up  the  mi- 
nutes, Lord  Harihvicke  declared  he  had, 
a  great  averdon  to  thefe  contrj^i.  and 
that  he  would  have  decreed  a  redemp* 
tion  cb  Initio^  if  ir  could  have  been  done 
conddcnt  with  th;  rules  of  e<|uity.    235 


A  devife  to  trudees  of  a  fum  of  money, 
to  be  laid  out  in  the  purchafe  of  an  an- 
nuity cUar  for  A  J  mtans  free  from  taxes. 
PagepS 

Where  an  annuitant  has  entred,  and  is  in 
pofledion  of  the  edate  charged  with  it, 
the  court  will  not  oblige  him  to  quit 
the  poffeliion,  till  the  grantor  allows 
him  iotered  for  the  arrears  of  his  an- 
nuity. 411 

%xS\n:x.  See  Courts  of  l^alB,  ^StU 
t^euce^  CoSs,  ]DcfcnT)atit>  31nfdnt> 

Taking  exceptions  to  an  infufficient  an- 
fwer,  i:»  tantamount  to  a  demurrer 
a:  law  upon  an  infufHcient  plea.      24 

The  cafe  of  HoTvitns  verfus  Crochet  be- 
fore Lord  Chancellor  King^  4  Geo,  2« 
was  not  determined  upon  fatisfadtory 
reafbns,  for  receiving  cods  upon  a 
Mailer's  reporting  an  anfwer  infuffici- 
ent, is  by  no  means  accepting  it  for 
an  anfwer.  ibiJf 

Lord  Han/ziuie  inclined  to  think,  that 
where  there  is  an  amended  bill,  and 
an  anfwer  put  in  to  ir,  the  plaintiff  is 
intitled  to  a  decree  pro  confiffo^  abdra^r 
ed  from  any  proceedings  in  the  origi- 


nal caufe. 


n 


As  well  on  comroidions  to  take  anfwers 
and  pleas  in  the  country,  as  before  the 
Maders  in  chancery,  thecommiflioner* 
diall  fee  the  defendants  fign  their  an* 
fwers  or  pleas  for  the  future.  289 

A  defendant  was  allowed  to  amend  his 
anfwer  by  adding  a  new  fa£t.         294. 

Where  a  plaintiffischafgedbyan  anfwer, 
he  mud  difcharge  himfelf  by  proo^ 
and  cannot  do  it  by  reading  the  whole 
anfwer  as  he  may  at  law.  383 

Lord  Ha/thvickc  doubted,  whether  an 
infant  can,  before  becomes  of  age, 
put  in  a  new  anfwer,  fo  as  to  rehear 
the  caufe  over  again  ;  for  if  there 
(hould  be  a  decree  againd  him  on  the 
fecond  hearing  he  may,  with  as  much 
reafon,  put  iii  a  third  anfwer,  whicl^ 
would  occadon  infinite  vexation.    487 

On  an  appeal  froin  the  Rolls ^  the  appel- 
lant tnay  be  let  into  ncv^  evidence, 
S  s  ^  which 
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v>\\]c\\  was  r.ot  read  there,  provided  he 

WJli^lVC  up  hiadcpclh.  Pii^i/^OS 

3rticlc0.    See  aigtccmcnt. 

Thcartit'es.  and  the  indenture  of  releafe, 
in  this  cafe,  mull  be  con  fide  red  as  one 
and  the  fame  aft,  being  boih  dated 
on  one  and  the  fame  day,  and  a  dif- 
ferent conftrudUon  ought  not  lo  be  put 
upon  theui.  457 

Articles  are  confidered  in  this  court  as 
minutes  only,  which  the  fettlcmcnt 
may  afterwards  explain  more  at  large. 

There  is  no  diffirence  between  articles 
unc.\ccu:cd  in  tctOy  or  in  part  only; 
for  al!  the  cafes  go  upon  this  ground, 
that  wh.'it  is  covenanted  to  be  done,  is 
confideicd  as  done.  ibid. 


3(rct6t    See  -Cjcccuto?,  ^nrtg,  3Dc- 

Admiflion  of  aflcts  by  an  executor  to  one 
legatee,  is  an  admiilion  to  all.  3 

It  is  not  a  general  rule,  that  any  perfon 
who  ii.is  afiVis  n^<y  be  made  a  defen- 
dant;  to  coniliiure  fach  a  pcifon  a 
ncccllLry  party,  tl.e  pl.iintiiK  nvjil  lluw 
he  ei.Iicr  den:c5  he  has  any  ailet^,  or 
applies  ihein  improperly.  33 

The  court  never  cllcem  it  an  ingredient 
to  lake  the  a/Tets  out  of  the  hands  of 
im  executor,  that  he  is  not  of  aftiuent 
-fortune,  fo  long  as  the  icllator  himfclf 
jias  placed  tiiii  conHdencc  in  him, 
without   regufuing    his  circumllanccs. 

I2L. 

A  fon  .ir.J  a  dau^^hier  by  one  venter,   a 
fon  by  the  I'ccond,   litc  fr^ther  dies  in- 
dcb'.cd,  the  ft)n   by  the  firlt  enters,  is 
ieileJ,  ;ir*d  dies  ;  the  daughter  is  iu- 
titlo^.  being  a  fn/r,jJio  f'ratils,  and  is  li- 
able to  her  father's  debt.  20G 
Jt   \i  an  inaccurate  exprefllon,   to  fiy,   a 
rcveriion  after  an  eftate-tail  is  not  ai- 
fets  i'or    there    is    a  liubicnefs  which 
makes  it  afrcli ;;;/;.///;',                      iLiJ. 
After    jifTets    are  lii-covcred,    by    a   bill 
i:'rov.^;ht    in    this   court,   the   plaintiit' 
Ihalt  not  be  tumid  over  to  lav/,  but 
decreed  a  fitistadlion  here.               363 
The  court  will  not  cnarge  intercll  ujon 
an  executT,  who  makes   ufe  of  a/Ttts 
come  to  his  haiids^  ia  the  way  of  his 
trad?.                                            603 


aiTctd  matfl)allct>,  aitD  fti  fa^jn  o;Wr 
Debts  nre  to  be  paiD.    Sec  l&tnp, 

CrcliitO^,  !?Cir,  imacr  Mutters  amtn^ 
I'trlc!  hetiuten  the  Heir  nrd  £x^\-uttr. 
Sec.  Devifey  Dcvifce^  Sf.cc:jick  Ugetcii, 

A  devifc  of  an  cftatc  charged  with  (he 
payment  of  debts  to  a  collateral  rela- 
tion,  being  a  devife  to  a  (Iraoger,  the 
defccnt  is  broke^  and  it  is  equitable 
a/Tets.  Pagt  293 

Where  a  mere  truft-cflatc  defcends  upon 
an  heir  at  law,  it  will  be  coniidered  ss 
legal, and  not  as  equitable  affets.  ir\U 
H.  who  was  feifed  in  fee  of  an  cflate,  hi- 
ving borrowed  money  in  1724,  gave  a 
bond  for  it,  and  a  mortgage  on  it  fcra 
fee urity  afterwards :  in  i/zS^by  v>j;ihc 
devifes  the    mortgaged  crtate,  acd  a 
freehold  for  three  lives  to  his  wife,  and 
appointed  her  fole  exerutrJK ;  in  1734 
he  purchafed  one  moiety  of  the  revtr- 
fion  in  fee  of  the  life-hold  ellate,  srd 
the  other  moiety  in    1737*  and  died 
without  altering  his  will;  the  qoeflion 
was,  if  the  perfonal  eilate  is  not  fufH' 
cicnt  to  pay   the  mortgage,  whether 
the  eftate  defcended  on   the  piain::ir 
ihould  not  make  up  the  dchcienq',  fo 
that  the  eilate  devifed  to  the  wi/c  might 
noc  be  afitcled  whilll  there  wcie  rral 
ailets,  Lord  Hurdwii.ke  Ixld  at  ihef.'f. 
hfarifi^ ,    /Av  'Ji'ifc  "Mas  net  inittled  U'ju;h 
€XWi  ration  in  a  ccurt  rf  fjui'}\  l>zt  tji* 
take  th-:  {/jat<:  'xith  its  huuhtn.         424 
On  tlie  one  hand  it  would  be  hard  for  aa 
heir  at  law,  out  of  a  imall  pittance,  to 
pay  a  debt  out  of  it  in  favour  of  adc- 
vifee,  and  on  the  other  hand,  where  the 
cftate  dtfccndcd  is  large,  it  would  be 
hard  lo  leave  the  burden  en  the  fpeci- 
iick  dcvifce  when  the  mortgage  aimoU 
exhaufts  i  lie  eilate:  on  account  of  thefe 
difhculties    Lord  Hardt'Sicki  z^')o^\t^ti 
ti»e  cafe  to  iearch  for  entries  of  judg- 
ments a:  law  on  the  ilatute  uf  fraudu- 
lent devifes,    and    for   precedents  in 
equity,  where  there  are  Specialty  dcbu 
and  mortgaged  eliaies  devifed  befides. 

Lord  Hatd-wicke  was  of. opinion  that  the 
wife  is  in  titled  to  have  the  mortgage 
upon  the  e/late  devifed  to  her  exooe- 
rated  out  cf  the  real  aiTets  delcended 
upon  the  heir,  and  revcrfed  the  fonKT 
decree  toully  aft  to  thift  point.        4JO 

Wkrt 
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Whnc  a  will  fets  out  with  a  define  that 
the  debts  may  be  pai'.t  in  the  hril  place, 
the  wife  with  rcfpcd  co  crcdifors  ir.ull 
have  tukcn  :hc  ellatc  cum  ovrr'  devifed 
to  her,  but  is  not  fuiH.itrit  to  fi::  the 
burden  upon  the  legatee  lo  as  u^  make 
a  variation  with  rcgaid  to  the  diflVrent 
funds  out  of  which  the  debts  arc  to  be 
paid  ;  or  iranfpofe  the  order  in  wnich 
ihcy  are  to  be  applied  for  that  purpofe. 

To  IcfTen  the  cflate  which  re«tiains  to  the 
wife  under  the  will,  wnere  the  intention 
of  the  tiftjtor  was  torally  to  difinhcrit 
the  ht'ir,  would  fju:id  hanh  in  a  court 
of  equity.  ibij. 

It  i^  the  rule  in  equity,  that  perfonal  ajiet» 
niu:l  i^e  Hrll  applied  to  i'.i:iify  a  I'pCcci- 
alty^deht,  and  if  dcijcienr,  the  heir 
Ihall  be  charged  for  the  real  alleis  de- 
fcendcJ.  4:4 

In  P::t  verfus  RiiytKond,  the  bill  was  to 
have  fatifif^ion  cur  of  ihe  allrts  de- 
f'trnde  1  anddevifed:  Lord  7'.'.'/.5:.' di- 
rected, if  the  perfonal  were  not  fuili- 
cicnt,  an  account  was  to  be  taken  of 
aflecs  dcfvjcnded,  and  if  i.\c(c  were  de- 
ficient, then  of  the  devifed  cllare,  which 
fhews  his  opinion  as  to  the  order  in 
which  theali'cts  were  to  be  ma;ili"l!cd. 

Tbe  land  in  the  cafe  of  Cult  on  nnd  lln:- 
cG.k  is  given  to  the  wire,  which  niuil 
mean  eneclually,  for  if  fubjv'C^  to  the 
xnorigTijje,  it  ii   an  i.ieiTccluul  dcvife. 

The  elciflion  of"  the  creditor  to  come  lor 
faiisfaciioa  either  ag.iioll  ;he  real  or 
pcrft;nal  eilatc  will  noe  u-.-tcrminc  what 
iliail  ultimat'^ly  be  the  fund  which 
ftull  be  charged.  ^38 

The  ruie   in  liiarihalling  of  aHets   is  ot 

fuch  confcqucnce  to    the  pracnce  of 

this  court,  tliat  it  ought  to  counterv,-.!! 

anyargument<«of  bardlhipto  particular 

.     perfoo^.  439 

aUTcto  bp  DcCccr.t  t^nt^  in  tfrc  fjant)t5  of 
tljc  l;cir.  Sec  iJiJojtgagc,  O^ACuto^ 

A  mao  cannot  by  any  form  of  conveyance 
whatever  raife  a  fec-fimple  to  hi;  own 
right  heirs,  by  ihe  name  of  heirs,  as 
a  purchafe,  fo  as  to  prevent  the  rcver- 
fion  from  btin<j  afleti  to  fit  is  fy  the 
dcbu.  '     57 


T,  D.  on  his  marriage  fettled  his  cftate  on 
hin:f?H  for  life,  on  his  wife  for  life,  rc- 
inalnicr  to  trufices  to  prefervc  contin- 
g:'nt  remainders,  remainder  to  his  firft 
and  every  other  fon  in  tale  male,  re- 
mainder to  himjclf  in  fee  ;  a  fon  born, 
the  father  dies  indebted  by  bond,  the 
fon"  nfuTwards  dies  without  iffue,  but 
by  his  will  devifcs  his  cilate  to  ih^  de- 
fend ant  in  fee.  LorJ  Har<hoiclefMlJy 
the  rcji'.fim  htlng  come  intQ  pojfrjjiju  was 
cjj  ts  to  cny  the  fnthtr"^ s  Mbts^  notivitb- 
J,and'r,:g  the  dfv'ifa  cf  ike  fon.  Pjcc  20f 

3Cigii:ncnt  rnD  ^ffigncc 0.  Sec  JLcaTcfi, 
:i3aron  aiiD  irciuc. 

As  at  law  an  affignee  of  a  term  may  affign 
and  thereby  get  rid  of  his  fubiiequenc 
rtnr,  and  the  covenants  which  ruti 
with  the  land,  afvrticri  he  may  do  it 
in  equity.  ^4^ 

A  hufband  may  fljifpofe  of  a  poflibility  in 
equity,  if  afligneo  for  a  valuable  con- 
fiJeration:  but  it  mull  be  an  aHignment 
of  that  p.irticular  ihini^',  and  not  reU 
orJy  en  intention  and  cooftru«5tion  of 
Hordi  in  a  covenant.  c  ^g 

3fttacl;i:icnt.  Sec  pjoccfc. 
aittafuDcr, 

An  jnquifuion  of  attainder  is  only  to  in- 
form, and  does  not  intitle  the  crown 
to  any  light.  c^^ 

31tto?uct?  (Scucraf- 

The  attorney  general  of  cour.^c  grants  a 
lioii  r-^r.'lqui  to  a  criminal  proiecution, 
wlierc  an   aftion  cf  trcf^afs  Will  lie, 

302 

3tto:ncv  «inD'fi>cIi'fito:.  See  ©itjcrc, 
5Dcvti3,  caitncfs,  i^itl  of  IftcUiclD, 
iH^aftcu  in  4r(?aiic:i-i'. 

Jiiph,'t  Crorl  in  172S.  being  under  a  pro- 
fecuiion  for  pe.jury,  and  forgcrv,  em- 
ployed tile  d;.fci.dant  as  his  «<torney  to 
get  bail,  which  he  did  accordingly,  and 
curing  thi£  tranf^dtioD  drew  Crook'g 
will  who  di reded  a  legacy  of  1000/. 
to  tiie  defendant,  and  500/.  a  pice 
to  the  bail,  and  ufierw^a-Ui  the  dcfcn- 
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dant  got  a  bond  for  the  fecarity  of  his 
legacy  :  Crock  afterwards  revokes  this 
wil!,  and  by  anotherappoints  the  plain  • 
•tilf  executrix,  and  makes  herre(iduary 
legatee  ;  after  the  death  of  the  teftator 
the  defebdant  brings  an  a^ion  on  his 
bond,  and  has  a  verdict  and  judgment; 
a  bill  brought  to  be  relieved  againd  it 
for  fraud  ;  Cnck  living  fix  years  after 
giving  the  bond,  and  not  attempting 
to  be  relieved ;  Lord  Harduaickt  decreed 
lor  the  defendant  on  the  firR  hearing, 
but  on  the  rehearing  reverfcd  his  for- 
mer decree  being  thoroughly  convinced 
it  was  wrong.  Po^^'i'^ 

An  attorney  ought  not  to  take  a  bond 
for  fervices,  but  if  a  client,  with  his 
eyes  open,  will  give  one  of  his  own 
accord,   it  is  not  abfolutely  void.     26 

The  ftatttte  3.G.  2.  r.  33.  having  laid 
down  certain  rules  for  regulating  the 
behaviour  of  attornies  and  foiicirors, 
with  regard  to  their  clients,  they  have 
lince  that  a£t  been  coniidered  as  officers 
of  juftice,  and  dated  fees  allotted  them 
which  they  ought  not  to  exceed.      27 

When  an  attorney  is  retained  to  appear, 
and  he  does  not  appear  accordingly, 
the  court  will  punilh  him  for  it;  and  on 
the  other  fide,  an  attorney  once  chofen 
cannot  be  changed  without  iheexprefs 
leave  of  the  court.  ibid. 

From  the  alliance  there  is  between  an  at- 
torney and  his  client,  the  court  will 
relieve  the  client  againil  the  extortion 
of  an  attorney.  //•../. 

Courts  of  equity  will  order  an  attorney^ 
bill  to  be  taxed,  though  his  client  ha< 
given  him  a  mortgage  to  fecure  what 
was  ch;iri;ed  to  be  due  to  him  on  ac- 
count of  a  I.1W  fuir.  29 

A  clerk  in  court,  who  lends  money  to  a 
folii-iicr  ro  carry  on  a  caufe,  is  not  i^. 
tilled  thir^cby  to  detain  a  client's  pa- 
pers as  a  piriige.  1  i.| 

^"j  r.hc  lLi»ute  of  ll'tfim  1.  r.  29.  attor- 
nies and  frrjcaiu  voiintcrs  who  h,«ve 
aelrd  unbccoiTiing  their  prufclfion  may 
be  filcnjed  and  not  allowed  to  he  heard 
an^  more  in  the  way  of  their  bufiriefs. 

Where  a  fnliviior  is  r^uiltv  of  male  prndli- 
ces,  l:e  may  be  degrodcd  by  having  hirn 
flruck  out  of  the  roll  of  folic i:ori.  ii'ul. 

A  fo.'icitcr  hdvitig  taken  a  judgment  of 
hi^  client  (or  400/.  whilll  inc  caufc 
was  depending,  and  alfb  (eveia!  e.xua- 
oruinary  charge*  appearing  in  his  t)ill ; 


Lord  Hardmoicke^  tbongh/adjafled  wA 
allowed  feventeca  Vears  ago,  referred 
the  bill  to  be  ta?eed»  aod  ordered  ikt 
judgment  and  other  fecnriiies  to  bedc'* 
livered  up.  fait  29^ 

A  folicitor  makes  an  aMblute  conveyance 
to  himfelf  of  1000/.  from  the  phio- 
tiff's  wife  whilft  (he  was  parted  froii 
her  hu/band,  prepared  fix  weeks  W« 
fore,  and  not  executed  till  three  werb 
after  ihe  left  him,  at  a  lodgirg  the  de- 
fendant got  for  her ;  the  coniideratiooi 
ex'prefTed  in  the  deed  arc,  ftrftrJcn 
done  and  fazours  fl^jjn ;  the  bill  was 
brought  to  fee  afide  the  deed  asobtalts 
ed  by  fraud,  and  that  it  was  intended 
as  a  conveyance  in  truii  for  the  datigh- 
ter  of  the  plaintiff,  though  the  de- 
fendant omitted  to  make  anv  declara- 
tion of  fuch  truft.  Lord  HmdziUhoh 
all  the  circumllances  of  this  caie  de- 
creed the  deed  (hould  (land  o:v)  is 
a  fecurity  for  fuch  fum  as  ws?  ;l;;: 7 
dae  to  the  defendant,  and  ihat  ^^eju-- 
plus  muft  be  deemed  a  truft  fV:  tne 
daughter,  who  being  dead,  itdi..  •'•! 
upon  the  plaintiff  as  her  rcprcief.:-- 
tive.  2c6 

If  an  attorney  ftriJcnte  lite  prevails  on  a 
client  to  agree  to  an  exorbitant  reward, 
the  court  will  either  fet  it  afide  intire- 
)y,  or  I  educe  it  to  the  ilandard  of 'h*  e 
fees  to  which  he  is  properly  int;rltJ. 

The  court  of  King's  Eench  was  the  pro. 
per  court  to  examine  into  the  partiality 
of  the  arbirratcr<,  as  the  award  was 
made  a  rule  of  c«)urt  there,  which  the 
plaintiff  might  have  done  by  (hewing 
caufe  why  the  rule  for  an  attacbmeot 
on  the  non  perforcaancc  of  the  award 
Oiould  not  be  made  abfolute.         ic$ 

Where  the  parties  have  agreed  to  wake 
the  fubmillion  10  an  award  a  ra!c  of 
court,  and  to  be  refl rained  from  brirjg- 
ing  a  bill  in  equity,  the  arbitrators, 
notwiihftanding  the  award  may  bed^ 
feftive  in  point  of  law,  may  plead  il 
in  bar  to  a  bill  here.  ^^ 

Arbitrators  may  plead  the  award  in  bar 
to  a  bill  charging  pariialicy,  bat  they 
mull  fupport  their  plea  by  (bewiag 
themfeivei  impartial,  or  the  court  vili 
give  a  p;:r!y  a  remedy  by  making^ 
pay  coils.  jj|ji 

Wtat 
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3K^ere  a  rubmiffion  to  an  award  has  been 
''  made  a  rule  of  court,  it  is  a  contempt 
6f  that  court  lo  difpute  the  order,  un- 
lefs  they  can  (hew  partiality,  corrup- 
tion or  mifbchaviour  in  the  arbitrator** 

A  plea  was  put  in  to  a  bill  brought  to 
fet  alide  an  award  and  for  a  eeneral  ac- 
count. Lord  Hardwicke  allowed  it  as 

'-  againft  the  general  account,  but  held 
that  the  plainciff  was  not  precfuded  at 
the  hearing  from  obje^ing  to  the  award 
for  fraud  or  partiality  in  the  arbitraton. 

•50X 

Jt  is  improper  to  come  into  this  court  to 

-  fet  an  award  aAde  merely  for  ap  objec- 
tion in  point  of  form.  504 

Courts  of  law  formerly  ufed  too  much 
nicety  in  determining  awards.      ibid. 

Though  arbitrators  refer  cods  to  be  taxed, 
yet  fuch  reference  will  not  vitiate  the 
award  at  law.  ibid. 

|f  courts  of  equity  were  to  take  greater 

'  latitude  in  determining  awards  than 
courts  of  law,  it  would  introduce  con- 
fuiion  and  uncertainty,  and  therefore 
it  is  better  for  them  to  adhere  to  one 
rule.  ibid. 

As  courts  of  law  have  faid  they  will  never 
make  a  prefumption  to  overturn  an 
award,  fo  neither  will  a  court  of  equity. 

505 
Where  an  award  is  good  to  a  common  in- 
tent, and  anfwcrs  the  purpofe  of  par- 
ties in  fubmitting  to  a  reference,  the 
court  will  not  fet  it  afide  upon  trivial 
objedicns.  ibid. 

If  arbitrators  delegate  their  power,  the 
'     award  is  totally  void.  ibid. 

It  is  not  necriTary  for  arbitrators  to  chalk 
'    out  particularly  the  method  in  which 
the  award  is  to  be  carried  into  execu- 
tion, ibid. 
Where  arbitrators  have  awarded  relcafes, 
'    the  leaving  it  to  the  court  to  give  di- 
rections to  a  mailer  to  fettle  tbe  form 
docs  not  vitjjte  an  award.  506 
One  partner  brings  a  bill  againd  another 
'    to  difcover  and   be  relieved   againd 
frauds,  Uc.  the  defendant  pleaded  an 
agreement,  that  in  cafe  any  diiference 
Ihouid  arife  betwen  them,  it  was  to  be 
referred ;  and  the  matters  in  the  plain- 
tiff** bi{l  relate  only  to  a  partnerihip, 
and  yet  have  never  been  fubmicced   to 
trbiiratioo,  nor  has  he  ever  propofed  a 


reference,  though  the  defend^t  offer- 
ed and  was  always  ready  to  do  it  L9r4 
Hardwicke  dtf allowed  the  plea ;  fit  as  it 
is  a  bill  to  dijca^er^  and  be  relit-ved  agalnfi 
frauds^  the  arbitrators  canmi  examine  on 
oath,  whieh,  by  the  agreement,  they 
JbouU  have  had  a  po*wer  of  doing,  P'S^9 
See  note  i. 


4Bargaiii0  Catc|){iig«  See  31nfont,  ifciv. 

C I R  J.  j9.  remainder  in  tail  in  the  eftate 
in  queftion,  being  didrefled,  conveyed 
two  manors,  of  the  yearly  valueof  300/. 
expectant  on  an  edate  for  life  in  hia 
uncle  Sir  Sam^rl  Bainardiflon^  for  the 
fum  of  300/.  to  the  defendant,  hia 
heirs  and  adigns,  from  and  after  the 
deceafe  of  Sir  Samuel  Barttadijlon^  with- 
out idue  male.  133 

Sir  J.  B.  brought  a  bill  to  be  relieved 
againd  this  bargain,  as  unconfcionable. 
Lord  Hardwicke  held  it  a  void  convey^ 
ance,  even  in  feint  of  law  ;  for  as  the 
plaintiff  had  a  remainder  in  tail  only,  be 
could  but  convey  fuch  eftt^e  as  be  bady  and 
not  difpofe  of  the  infjtritance.  ibid. 

A  perfon  who  conveys  an  edate- tail,  con- 
veys totum  flat  urn  fuum,  which  is  an 
edate  for  life ;  and  as  the  deed  in  this 
cafe  only  carries  an  edate  for  life,  it  is 
not  fuch  an  edate  as  the  parties  con- 
traced  for,  and  therefore  void.     134 

A  judgment  of  6coo/.  being  taken  at  the 
time  of  the  purchafe,  as  a  fecurlty  for 
the  performance.  Lord  Hardwicke  di- 
reded  it  diould  dand  only  as  a  fecuricy 
for  principal,  intered>  and  cods,  and 
no  further.  ibid* 

There  are  all  the  material  ingredients  ia 
this  cafe,  as  in  thofe  which  have  been 
cited  to  fet  afjde  this  agreement  as  a 
catching  bargain  againlt  a  neceflitous 
heir.  135 

What  guides  the  court  in  all  thcfe  cafes, 
is  the  taking  the  advantage  of  an  heir's 
being  didreffed,  and  is  the  principal 
ground  of  thefe  decreet.  ibid. 

The  court  have  always  extended  their  re- 
lief  in  fuch  cafes,  for  the  fake  of  the 
publick,  to  prevent  people's  gaming 
to  the  prejudice  of  improvident  perfons, 
and  the  ruin  of  families :  Cods  decreed 
to  Sir  John  Rarnaidi/hn.  136 

If  a  perfon  will  enter  into  a  bard  bargain 
with  his  eyes  open^  a  court  of  equity 

will 
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will  not  relieve  him  upon  this  footing 
only.  Page  25 1 

bargain  auD  dale. 

hxk  equity  of  redemption  may  be  con- 
veyed by  bargain  and  fdlc.  1 5 

iBaton  ntiD  ^Fcmc  S«c  5Dcpofltion0, 
Sdigumcnc.  iS^onef^  li^^ftalico, 
potter, ^ill,  Itettcrs.  Sgrccmcnt, 
isl)cn  to  be  pcrfo^meD  in  %T^zt\z  0^ 
not,  OlBauatu|)t,  !Dotx)cr>  IDebifc, 
infDcinptfou  atiD  jFo|cclofu;c,  Crc^ 
t>ito:)e>,  lpont)0,  )&o;tic:i^  Apjrttual 
Coui't;  ^arriasc. 

h  wife,  who  cnnnot  in  confcicnce  confent 
to  fuch  an  an  Aver  as  is  drawn  up  by 
the  huiband,  uill  be  allowed  to  anfwer 
dlRind  from  him.  50 

Where  a  hufband,  by  menacei,  prevails 
on  a  wife  lo  put  in  r.n  anfwer,  he  may 
be  puniflicd  for  a  contempt.  ihid. 

A  criminal  con verfadon  again fl  ahufbnnd 
cannot,  in  a  civil  fuir,  be  read  in  evi- 
dence againU  a  wife,  as  it  would  tend 
to  make  h?r  incur  a  forfeiture  of  her 
portion,  cfpecially  if  ihc  is  an  infant. 

64 

A  wife  may  as  well  difpofe  of  perfonal 
ellaie,  over  which  (lie  has  an  abfolute 
controul,  as  flic  can  difpofe  of  real 
eftaie  by  joining  in  a  fine  with  her 
hufband;  and,  on  her  confent  in  court 
\\i:f  fortune  was  diredled  to  be  paid  to 
the  huiband,  though  he  appeared  to 
bean  infolvcntperion.  67,  See  nore 
to  this  cafe. 

A  father  by  deed  creates  a  truft  of  a  real 
cftate,  for  the  benefit  of  his  daughters, 
and  diredls  the  rents  to  be  paid  them, 
whether  fole  or  covert,  for  their  fe- 
parate  ufr;  they  marry,  and  join  with 
their  hulbiinds  in  bonds,  for  money 
lent  to  their  hufbands;  the  truflees  un- 
diT  the  father's  deed  ordered  to  pay 
the  rtnis  and  j refits  of  the  iiullellate 
to  the  bond  creditors.  68 

Though  a  hufl)and  has  impofed  on  a  wife, 
hv  it^i'.  mg  her  a  bond  void  at  law,  yet 
this  court  will  eHablifh  the  agreement 
according  to  the  intention  oi  the  par- 
tics.  97 
Thi"»  iourt  will  not  allow  a  wife  main- 
tenance, where  there  is  full  proof  of 
hci  clo^^eiiicut  and  adui.ery.         ;/;«/. 


The  hufband  having  ipo^tt[i:^  hitnielf  cP 
the  grcatcft  part  of  the  wifeS  fortune, 
and  left  the  kingdom,  the  intercft  ari- 
fing  from  truft  money  was  dircded  to 
be  paid  to  the  wife  til!  the  hofbud 
thinks  proper  toeturn,  and  maintain 
her  as  he  ought.  P.98,  fee  note  thereto. 

P,  gives  a  third  of  a  moiety  of  the  refidoe 
of  his  perfonal  eft  ate  to  5.  P.  who  mar- 
ries, and  whilfl  out  of  the  kingdom, 
afligned  together  with  her  hufband  the 
third  of  a  moiety  which  was  to  arife 
out  of  P.'s  eftaic,  in  truft  for  their 
daughter,  provided  they  died  before 
they  came  10  England.  S.  /*.'$  firH  huf- 
band.died,  and  fhe  afterwards  mar- 
ried a  fecond,  who  furvived  her:  .7 
Jhe  hnd  cont'iuutfi  a  luitiv^Jt;^  Jhe  vxmU 
bavt  been  intitltd  to  a  tiecrte  fit  thit 
thirds  and  po  notice  -x^uld  have  been  iaken 
of  the  dau^hter^s  ifttrrrfi^  180 

A  hufband  cannot  fue  for  a  wife's  c\n[t 
in  afiion  till  he  has  ndminirtered.  IhU, 

If  a  bond  be  given  to  a  feme  fU^  who 
marries  af:erwajds,  the  hufoind  and 
wife  moft  join  in  the  aftion ;  oihir- 
wife,  if  made  to  the  wife  after  mar- 
riage, the  huiband  alone  may  bring 
the  aflion  and  recover,  20S 

A  hufband  may  afiign  the  trull  of  a  witVs 
term,  unlcfs  it  be  a  trutl  from  himielf 
for  the  wife's  benefit ;  fo  like  wife  he 
may  difpole  of  her  mortgage  in  fee, 
as  well  as  her  mortgage  for  a  term.  ih. 

A  huiband  may  afiign  a  wife's  polEbility, 
if  it  be  for  a  valuable  confideraiion, 
and  he  may  releafe  her  bond  withoat 
receiving  any  pare  of  the  money.  ihiL 

A  promife  during  coverture  does  not  bind 
a  wife  ;  but  if  repeated  after  the  huf- 
band'i  death,  it  is  a  confirmation.  245 

Coverture  is  no  excufe  for  not  redeeming 
a  mortgage,  for  if  a  woman  becomes 
afterwards  difcoverr,  the  llatuie  of  li- 
mitations will  run  from  that  tfme.  333 

A  feme  covert,  who  had  i  feparatc  eflate, 
employed  workmen  in  her  hufbaod's 
houfe,  without  hisdire6i  nt,  and  pro- 
mifed  to  pay  ihem  ;  the  Matter  of  the 
Rolls  doubted,  whether  a  parol  promife 
can  fubjedl  lands,  but  fhe  fubmitcing 
to  pay,  he  decreed  accordingly.     379 

A  huiband  has  a  mortgage  upon  his  eftlie^ 
the  wife  joins  with  him  id  charging  btf 
own,  if  fhe  furvives,  her  ellate  (hail  bt 
looked  on  only  as  a  pledge,  and  fte 
is  intitled  to  be   fati^fied  out  of  lui 
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Cllatc,  as  (landing  in  a  mort£;ngec's 
place.  P^.^^  384 

Where  the  hofliand  afligns  the  wife's  iruil 
of  a  term  for  a  valuable  confidcration, 
the  aflignce  need  not  make  a  provifion 
for  the  wife  before  he  could  be  in- 
titled.  421 

As  at  law  the  hufband  could  difpofe  of 
a  term  for  years,  fo  he  may  difpofe  of 
the  truft  of  a  term,  for  the  fame  rule 
of  property  mufl  prevail  in  equity  as 
well  as  at  law.  '^»''^- 

This  differs  from  the  other  cafes,  for  the 
hufband  at  once  affigned  all  the  for- 
tune, and  which  he  could  not  reduce 
into  pofTcffion  without  the  aifiilance  of 
this  court.  4*^ 

The  material  point  was,  the  aflignment 
of  the  whole  portion,  and  if  fuch  a 
praaice  fhould  be  allowed,  it  would 
defeat  all  the  care  of  the  court  with  re- 
gard to  infanif.  '^i^- 

The  wift*s  portion  has  been  decreed  to 
the  hufband,  though  he  has  not  made 
a  fettlemcnt  adequate  to  it,  where  the 
fettlement  was  before  marriage,  other- 

■  wife  on  a  voluntary  fettlement  after 
marriage.  44^ 

Where,  by  fettlemcnt,  the  wife  has  an 
cftate  t'x  prai'ifioJie  vsrt\  the  court  has 
refufed  to  interpofe  to  fettle  the  eflate 
othervvife.  477 

Every  voluntary  conveyance  of  the  huf- 
band is  not  fraudulent  againft  credi- 
tors.  5 1 3 

Though  a  hufband  by  law  is  bound  to 
maintain  his  wife  and  child,  yet  the 
fund  out  of  which  the  maintenance  is 
to  arife,  are  liable  to  his  creditors. /^/V. 

The  decrees  in  the  fpiritual  court  for  ali- 
mony and  maintenance,  are  only 
againft  the  perfon  of  the  hufband,  but 
afFcdnoi  the^hufband's  cHate  fo  as  to 
take  it  from  his  creditors.  /^/V/. 

The  confiderations  in  deeds  are  not  to  be 
weighed  in  too  nice  fcales.  5  1 4 

The  hufband  during  the  coverture  has  a 
legal  remedy  by  dillrefs  for  the  arrears 
of  the  wife's  annuity,  without  being 
firfl  obliged  to  make  a  provifion  for 
her.  '^'-«'- 

A  covenant  of  indemnity  by  truflees  to  a 
hufband  on  a  feparation  againfl  the 
debts  of  the  wif«?,  a  good  conlideration 
as  againft  creditors.  5 1 4  note  1 


IPanKratit.  See  CompoQtfon  of  lDeM03 
under  Jx>t))tBy  i^erc^antf. 

An  aflignec  under  a  commiflion  of  bank- 
ruptcy, cannot  compound  a  debt,  with- 
out a  previous  meeting  of  the  credi- 
tors. Page  7 

Creditors  in  bankrupt  cafes  are  inlitled 
to  the  intereil  the  hufband  has  in  the 
wife's  cho/e  in  a^ion  during  his  life.  5  1 5 

The  reafon  why  commiffioners  of  bank- 
rupts compute  intereil  on  debts  no 
lower  than  the  date  of  the  commiflioa 
is,  becaufe  it  is  a  dead  fund.         528 

Under  old  afts  of  parliament,  a  roan  was 
confidered  as  guilty  of  a  crime  or  tort, 
in  becoming  a  bankrupt.  /^/V/. 

The  court  will  not  carry  a  voluntary  con- 
veyance of  a  bankrupt  into  execution 
againfl  his  aflignees  ;  otherwife  as  to  a 
conveyance  for  a  valuable  confidera- 
tion  before  the  bankruptcy.  561 

Where  by  a&s  before  marriage,  the  huf- 
band made  himfelf  in  the  nature  of  a 
truilee  for  the  wife,  his  aflignees  mnll 
be  fo  too  of  courfe.  /^i^. 

IB1U.  See  3nCt»er,  IDefeitDant^  l^lca, 
ISuUiO^  ^equeittation,  S)tatutc  of 
S/imitation0>  Account,  Cottc,  ^aU 
tet*«  IScpojt,  Court  of  Chancer  p. 
aBili  of  ^acc,  pavtv»  ^ill  of 
IRcbfem. 

The  praying  general  relief  is  fufficientt 
though  ihc  plaintiff  fhould  not  be  more 
explicit  in  the  prayer  of  his  bill.         3 

Where  general  relief  is  prayed  in  one 
part  of  a  bill,  and  particular  relief  in 
another,  it  mull  Hand  over  to  be 
amended .  ^      i'-iJ. 

A  bill  for  want  of  parties  is  notdifmiflVd, 
but  ordered  to  flanJ  over;  and  a  de- 
cree of  Sir  yoy^-/' 6  JMi^s^  to  difmifs 
it  on  this  accouut,  was  rcverfed  in  the 
Houfc  of  Lords.  15 

In  equity  taking  a  hWXprocofiffJft,  is  ana- 
logout  to  taking  a  dei.laraiion  for  true 
at  law,  where  the  plea  fails.  24 

A  co-adminiiUiitor  who  was  a  plaintitf" 
in  a  bill  in  1723,  brought  in  1739,  a 
bill  partly  of  revivor,  partlv  iu,.^we- 
menta!,  to  the  fame  purpose,  pretty 
near  with  the  original  ;  Lord  HarA- 
"Micki  alWined  the  pha  of  a  former  Jf^ 
m?^i  .-for  oihcrvvifc,  he  faidv  it  would  * 
be  kce'.'irg  up  a  right  in  nuLibus  and 
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in  cufioJia  legb,  and  parties  would  ne- 
ver know  when  to  be  at  reft.    Page  82 

Where  amendments  are  (o  large  as  thev 
cannot  be  added,  there  a  newengrefl- 
ment,  and  a  new  fervice  on  the  par* 
ties,  is  neceflary.  Page  1 1 9 

After  a  plaintifF  has  had  a  third  order  to 
amend  his  bill,  he  fliall  not  be  allowed 
to  io  it  but  apon  cofts  to  the  defen- 
dant to  be  taxed  by  a  Mafter.         1 23 

If  after  a  crofs  bill  filed,  a  plaintifF  in  an 
original  bill  will  amend  it  in  material 
parts,  and  thinks  fit  to  compel  an  an- 
fwer  to  the  amendments  at  the  fame 
time  with  the  .original  bill,  he  waives 
his  priority  of  anfwer  to  the  original. 

2l8 

Where  a  bill  is  amended  both  in  difco- 
very  and  relief,  the  pendency  of  the 
fuit,  as  to  thofe  parts  which  are  amend- 
ed, is  only  from  the  time  of  the  amend- 
ment. t^iV/. 

A  perfon  may  bring  a  bill  with  two  dif- 
ferent afpedls,  that  if  one  fails,  the 
other  may  as  effedlually  anfwer  the 
purpofe  for  which  the  bill  was  brought. 

It  is  improper  to  charge  in  a  bill  a  wo- 
man  had  criminal  converfation  with 
particular  perfons,  as  it  would  afFed 
the  character  of  Ilrangers,  and  fill  it 
wirh  private  fcandal.  339 

A  difcovery  mull  lead  to  fomething  ma- 
terial to  a  fuit  at  law  or  in  equity, 
note  1.  388 

OH^ill  of  ^eace. 

Where  a  man  fcts  up  an  excluiive  right, 
and  the  perfons  who  can  controvert  it 
are  numerous,  and  he  cannot  by  one 
a6\ion  at  law,  quiet  that  right,  he  may 
come  here  Jtiji,  which  is  called  a  Sfli 
•f  pentf,  and  the  court  will  ciredl  an 
iiTue  to  determine  the  right  as  between 
lot ds  of  manors  and  their  tenants,  or 
tenants  of  one  manor   and   another. 

484 

IBm  0(  lactfcls.    See  IDccree. 

Where  a  decree  is  neither  figncd  nor  in- 
rollcdy  you  cannot  bring  a  bill  of  re* 
view.  40 

i'  is  altogether  unnecefTary  to  oblige  a 
m<in  to  (ign  and  inroll  a  decree  made 
a;;atnil  himfelf,  in  order  to  intitle  him 
lu  briug  a  bill  of  review.  11^ 


Where  a  decree  has  mot  been  figned  ttj 
inrolled,  a  bill  16  the  nature  of  a  bill 
of  review,  is  a  proper  one.    Pagt  17! 

The  difcovery  of  new  matter  in  being  at 
the  time  of  a  decree,  bat  not  known 
tijl  after,  intitles  th6  party  to  a  re. 
▼Jew.  f^. 

Papers  in  the  hands  of  a  party  to  a  foroer 
caufe  after  publication  had  palled, 
though  not  produced  then,  may  be 
read  upon  a  bill  of  review.  179 

Where  parties  apply  for  leave  to  bring  a 
new  bill,  upon  new  matter  difcovered 
after  a  decree,  they  moft  (hew  that  it 
is  relevant ;  for  its  being  mere^  new 
matter  will  not  intitle  them  to  foch  a 
bill.  5^9 

The  leave  of  the  court  muft  be  afl.ei  be- 
fore a  bill  of  review  for  jura;  nictter 
can  be  filed  ;  otberwi/c  if  brought  to 
rcYtx^t  a  decree  upon  error  appearing 
on  the  face  of  it.  534 

A  defendant  may  p!ead  the  decree,  aad 
demur  againft  opening  the  inroloent 
to  a  bill  of  review  brought  for  error 
apparent,  and  on  the  plea  and  demor- 
TtT  the  court  will  judge,  whether  there 
are  grounds  for  opening  the  inroimeot. 

ihil 

1l^i(I)op«    See  Ca]rc#. 

ff ottn  0^  iObUgatton.  See  3ttO|mi! 
anD  ^iAitiioiy  IBaroti  anH  fmt, 
3uDsment,  ^ttfage,  ^o^tgagci 
;]Entere(t  of  if^f^ntx^  <Eame  ana 
^amcbecpcr,  9efr,  IBeUcmptioa 
auD  iFo^eclofure  under  ^^tjagc, 
iS^tatute  of  fraul^ulent  ^ebifcs.  It 
(ct0. 

Two  feparate  bonds  hax-ing  been  given 
upon  the  fame  day  for  different  fums, 
when  one  for  the  whole  fum  would  have 
been  the  mcfl  proper  and  natural  me- 
thod, the  court  direded  an  inquiry  into 
the  coni'ideration  or  the  bonds  on  a 
fufpicion  of  iraud.  16 

A  tradefmnn  ignorant  of  the  nature  of 
a  bond,  fills  up  one  from  .:/.  and  A.  to 
C  in  which  the  obligors  are  oo)j[ 
jointly  bound  :  oneot  them  beingdead. 
It  was  infilled  the  furvivor  w^  an- 
fwerable  for  the  whole  money;  bat 
the  court  relieved  the  plaintiff,  it  beinf 
the  manifdt  in  ten  lion  of  the  pariiei 

She 
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tHe  oblig;ors  fliouU  be  jointly  and  fe- 
verally  bound,  P^-^e  3  1 

^"^here  mobey  is  lent  to  two  prrfcns  and 
either  through  fraud  or  want  of  fkill, 
the  bond  is  •  made  joint  only,  inftead 
of  joint  and  feveral,  thcfe  are  heads 
of  equity,  on  which  this  court  relieves. 

53 
Where  a  prior  incumbrancer  has  a  bond 
likewiff,  it  (hall  be  poftponed '  to  all 
other  incumbrances,  whether  by  mort- 
gage, judgment,  or  ftatute-llaple.  54 
^.  gave  a  woman  who  cohabited  with 
him  a  bond  for  2000/.  and  intereft 
quarterly  during  her  life,  and  after  her 
death  to  her  children,  but  from  the 
date  of  the  bond  to  the  day  of  his 
death,  which  was  four  years  and  a  half, 
he  conftantly  maintained  her.  Lord 
Hnra^-ckc  held  the  niaintenance  muft 
clearly  be  taken  to  have  been  in  lieu 
ofintereih  84 

Where  no  demand  has  been  made  on  a 
bond  for  20  years,  the  judge  will  diredl 
a  jury  to  find  it  fatisfied.  144 

The  expcncc  a  perfon  was  put  to  in  (land- 
ing for  mcnriber  of  parliament  is  not  a 
a  valuable  cunfideiarion  to  fupport  a 
bond  given  to  reimburfe  the  obligee. 

.  .        .  "54 
A  bill  was  brought  for  relict  again  ft  a 
judgment  on   a  bond,    in   which   the 
plaintiff  was  jointly  bound   with    his 
fon  in  the  penalty  of   100/.  that   the 
fon  (houtd  not  commit  any  trefpafs  in 
iht   Duke  of  £^4Ju/or/'$  royalty,  by 
(hooting,  hunting,  fiOiing,  ^c.  except 
tvich  ihcr  licence  of  ihc  gamekeeper,  or 
in  company    with  a   qualifi<*d  perfon  : 
the  ion  having  caichrd  two   tiounders 
with  au  angling  rod,  the  bood  was  put 
in  fui',  iiH'J  judgment  for  the  penalty, 
i^f.  Thegjroektcpei'i  bioihcr-in-Iaw, 
and   anoiher    ft'rvanc    of   ihe    Djk.e*s 
a{k*?d  the  |;laiiia^F's  ibn  to  angle  witi* 
them,  when  he  catthcJ  iht  two  lijun- 
ders,  and  the  verdi<^  was  ^ound  mr:c!y 
en  ih(  rc/iJcnce.  Lord  ILjuLiu^fKls.-- 
cree'd    tiie  pUiiitiil'  iltould    be  relieved 
againll  the  vtrdtct,  and  chat  ihe  Duke 
ihould  reJund  ilie  100/.   recovered  un 
the  bj«d,  and  the  40/.  colls  of  fuit.  190 
"\;^*here   principal  and  itiicreil  en  a  bord 
16  not  paid  on  the    cay   £xed    by   the 
lisartcr,  or«  the  defcndaot'i  i'ctiing  down 
tiw  LHuCc  a£Hifl,  the  bill  will  tre  dif- 
isiii'ed  wiU  colts  to  be  uxcd,         2^7 


Where  there  is  a  bond  debt  to  the  wife 
dumjcla^  and  the  huiband  recovers  it 
at  law,  there  is  no  inftance  of  this 
court's  granting  an  injunction >  for  the 
fuit  was  proper  at  law  ;  and  therefore 
this  court  leaves  it  to  its  natural  coarfe» 
without  meddling  with  a  legal  queftion. 

¥agt  420 

The  creditor  may  proceed  againd  the 
heir  if  he  pleafes,  and  he  has  no  way 
to  help  himfelf ;  for  the  law  knows  no' 
dilHndion  of  the  perfonal  eftate's  be- 
ing to  be  applied  firft.  ihid. 

The  teftator  himfelf  has  laid  a  real  bur- 
den upon  the  lands  devifed  by  mort- 
gaging them,  and  therefore  difierent 
trom  ,the  cafe  of  a  general  bond  debt* 

426 

A  bond  given  to  A.  payable  at  a  future 
time  without  naming  bis  executors,  if 
A,  dies  before  that  time,  the  execu- 
tors will  be  entitled  to  fue  upon  the 
bond,  50^ 

®ook0«    See  Zrats  lBoob0« 

The  property  of  books  cannot  veil  in  au- 
thors, ^f.  without  being  firft  regifterel 
with  the  Stationers  company.  9  j 

The  llatute  of  8  Annec,  19.  for  velting 
the  copies  of  books  in  authors  is  not  a 
monopoly,  but  ought  to  receive  the 
moft  liberal  conflruCtion.  143 

Books  colourably    (hortened    only   are 
within  the  meaning  of  the  z(X,      iblJ^ 
An  abridgment  fairly  made  is  a  new  book, 
becaufe  the  judgment  of  the  author  is 
(hewn  in  it.  ihiJi. 

This  is  not  a  cafe  proper  for  law,  as  it 
would  be  abfurd  for  a  judge  to  fit  and 
he::r  buih  books  read  over,  which  is 
neceiTary  whrrc  one  is  only  a  copy 
from  the  other.  144 

The  parties  ought  to  ^x  on  two  perfons 
of  learning  in  the  law  to  compare  the 
books,  and  report  their  opinio  1.  ih  /. 
TS»e  tltfcjndani  Mr.  Cjr;/f,  on  his  anl'wer 
being  put  in,  moved  todifTolvc  an  in- 
junc:tir.n  agaioft  his  vending  a  book  of 
Icacrs  from   ^t:;///,   P^pe,  aud  others. 

A  col.cction  of  letters  as  well  as  other 
books  is  within  the  intention  of  the 
8.h  of  Q^ieen  -/«;//,  the  ad  for  the  en  • 
courageujcnc  of  learning.  iM. 

The  reccivrr  of  the  letter  has  at  moft  •  a 
joint  prop cny  with  the  writer,  and  ih^ 

p*»f'e.!ija 
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pofTcflion  docs  not  give  him  a  licence 
to  publifh.  Page  342 

Reprinting  a  book  in  England,  which  ori- 
ginally was  pirated  and  printed  in  Ire- 
land^ will  not  be  fufFered,  being  a 
mere  evafion  x^^  the  a^.  ibid. 

No  works  have  done  more  fervice  to 
mankind  than  thofe  on  famiiisr  fub- 
jt6tsy  and  which  never  were  intended 
to  be  publifhcd.  _  343 

The  injundlion  continued  as  to  letters 
written  by  Mr.  Pope,  not  as  to  thofe 
written  to  him.  ibid, 

lSu{lt)ing0.    See  9cquicfccnce. 

Lengthening  of  windows,  or  making 
more  lights  in  the  old  wall  than  for- 
roerly>  does  not  vary  the  right  of 
perfons.  83 


Canons.  See  Clant^cRinc  ^nitiagc. 
Convocation,  Hatss,  patiiaiucnt, 
caarD. 

THE  canons  which  have  not  the  au- 
thority of  an  ad  of  parliament 
are  not  binding  on  laymen, but  ccnain- 
\y  areprefcripiions  to  the  ccclefiallical 
courts,    and  liicewife    to  clergymen. 

'58 

The  canons  muil  be  purfued  wiihthc  uc- 
moll examine fi  by  ecclcfiaih'cal  perfons, 
and  a  clergyman  who  piffumc.-*  to 
marry  a  perlon  out  of  the  paridie*  in 
which  the  man  and  woman  reiidc,  is 
liable  to  penalties.  159 

The  canons  of  1603,  which  relate  toclan- 
dciline  marriage*,  are  the  62ti,  loirt, 
I02(I,  103d,  and  lC4th,  but  none  of 
thcfe  afFeft  the  parties  contracting,  ex- 
cept thelaft  claufeof  the  i04ih,  which 
relates  to  perfons  married  by  colour  of 
void  licences.  652 

The  court  of  King's  Bench  of  opinion, 
in  the  cafe  of  MUdUtw  vprfus  Croft ^ 
that  the  canons  of  1603,  not  having 
been  confirmed  by  parliament,  do  not 
proprio  'uigore  bind  the  lairy.  653 

Canons  that  have  been  allowed  by  general 
confent  within  this  realm,  ar.d  arc  not 
repugnant  to  the  laws,  nor  to  the  da- 
mage of  the  king's  pierogativc,  are 


ft  ill  in  force  as  the  king's  eccleiiaftical 
.  Jaws.  pa.c  664 

The  clergy  arc  bound  by  canons  confirm- 
ed  only  by  the  king ;  but  they  meft 
be  confirmed  by  the  parliament  to  f>iiid 
the  laity.  665 

No  can«n  fmce  1603,  though  made  ia 
full  convocation,  can  pnp/i^  vi^s*e 
bind  laymen.  ii,ij. 

In  Davis's  cafe,  .5  C.  i.  C.  B.  L.  C.  J. 
/r/«^  faid,.  ic  was  ihe  prevailing  opi- 
nion, the  canons  did  not  bind  im  laity 
without  an  ad  of  parliament,  thercbc- 
ing  none  to  reprefent  them  in  convo- 
cation. 666 
It  ii  faid  at  the  end  of  the  cafe  ^ir// ver- 
fus  Smithy  Moc-r  781,  to  have  been  rc- 
folvcd,  that  the  canons  of  the  church, 
made  by  the  convocation,  and  the 
kin;r^  without  the  parliament,  bind  in 
all  matters  ccdefiaaical,  as  weil  .5  ia 
aft  of  parliament.  U-J, 
This,  Lord  Hatdzvi  ke  declared,  wai  a 
very  extraordinary  cafe,  and  ihcdecec 
fuch  as  will  not  be  allowed  as  a  prece- 
dent at  this  day  ;  for  there  is  nocolour 
to  fay,  that  every  bifhop  in  his  c^ioceff, 
archbiftiop  in  his  province,  and  the 
houfe  of  convocation  in  the  nation  may 
make  canons  to  bind  within  their  limits. 

667 
Whatever,  faid  his  Lordfhip,  may  be  tu 
power  of  convocation  to  bind  the  ^vholc 
realm  in  matters  ecclefiailical^  it  is  no 
uhere  decla:ed  in  this  cafe  they  Cin 
bind  the  laiiy.  ibid* 

Lord  Chief  Jultice  Fau^tjan 'in  Hillvcrki 
Good,  f^augh.  327,  was  of  opinion,  a 
lawful  canon  is  a  law  of  the  kingdom, 
as  much  as  an  a(^  of  parliament. /^V. 
In  the  cafe  of  Grove znd  Elli^^  ^fntr.i^i. 
Mr.  jullice  TJ/r// held,  the  king  and 
convocation,  vvi;hout  the  parliamrnt, 
cannot  make  any  canons  which  fliall 
bind  ihe  Vd'xiy.  ibiJ, 

Lord  Ciiief  Juilice  Vaughan  faid,  in  this 
cafe,  that  the  convocation,  with  the  af- 
fent  of  the  king,  under  the  great  ietl, 
may  make  canons  for  the  regulation  of 
the  church,  as  weii  concerning  kicks 
as  ecclefiaiiicks.  668 

Another  Judge  of  the  court  difreriog 
in  opinion  with  Ix}rd  Chief  JuAice 
Faughan,  and  the  other  two  deciariog 
no  opinion  at  all  on  the  qiielUon,  great- 
ly weakcQ&  this  authority.  ihiL 
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The  opinions,  faid  Lord  Hardu^iche,  of 
NciK^toH,  Coke,  TyrreU  H'^t  and  King^ 
and  the  anfwtfr  of  the  Judges  in  ihe 
Star  chamber,  muit  preponderate  a- 
gainft  the  fingle  opinion  of  Fau:^  hn. 

Faze66S 


Cafe.    See  Canons,  Convocation, 
ISule  an^  Ke^aving. 

Upon  the  appeal  in  the  cafe  of  Peacrck 
verfus  Spooner,  {2  Fern.  195  )  to  the 
Houlc  of  Lords,  the  judges  in  their 
opinions  were  cquJly  divided,  but  the 
decree  below  WaS  affirmed  notwiih- 
fianding.  73 

The  cafe  of  VJlc  and  Gray  is  differently 
reported  in  Jones t  Leiinzy  and  Ray- 
men!/,  but  by  the  record  of  the  cafe 
fearch?d  for  by  order  of  Mr.  Juftice 
Traey,  it  appears  the  judgment  of  the 
court  of  King's  Bench  was  affirmed  in 
the  Exchequer  chamber.  90 

The  decrf  c  in  fleli  and  Bomt,  Eq.  Ca,  Abr, 
342.  on  appeal  to  the  Houfc  of  Lords 
was  affirmed  by  the  unanimous  opinion 
of  the  judges  of  the  courts  of  Com- 
mon Pleas  and  Exchequer.  200 

Lord  Hgrci<wkke  cxprefled  his  difl'kc  of 
the  decree  in  the  cMc  of  ChiaUy  verCus 
Lee^  reported  in  Piec,  in  Chan,  228. 
and  faid  he  (houid  have  been  inclined 
to  have  determined  it  otherwife.     573 

Sir  Thomas  Jo^es  in  his  report  of  Lrjlt 
verfus  G*ey,  page  114.  has  intirely 
miftaken  ihc  cale.  '    574 

The  eficntial  difference  between  this  cale, 
and  Cou^fon  verfus  Coulfo7i  in  the  court 
of  Kings  Bench,  the  %tbofMay  1744, 
which  was  the  dace  of  the  judge's  cer- 
tificate, is,  tnat  was  a  mere  legal  eftate, 
the  prefent  a  truft  in  equity.  580 

The  cale  in  1  Ro,Ah,  tit.  Executor  909. 
TtVAiWigiobonanotahiiia,  is  of  little  au- 
thority ;  and  /^o/Ahimfelfexprefleshis 
doubt  in  the  place  cited  ;  and  nothing 
to  the  fame  efr'ed  is  in  tljc  report  of 
the  fame  cafe.  8  Co.  135.  659 

In  the  prior  of  Lcea'b  c.ife,  20  H.  6.  12. 
it  was  laid  down,  that  the  ordinary  by 
his  convo:aiion  had  power  10  m.ike 
confliiutions  provincial,  by  which 
{ceuxde  Saint E^life)  fli^l.  be  bound,  but 
they  cannot  do  any  thing  which  Hiall 
bind  the  temporaltj,  662 


Said  in  the  cafe  of  the  abbot  of  Waliham 
M,  24  £.  4.  44  6  that  the  convoca- 
tion has  not  power  to  bind  any  tem^ 
poral  matter^  but  only  that  which  is  fpi- 
ritual,  as  to  ordain  failing-days  and 
holy-days  they  are  oti\y  fpirituul  iuJyes. 

Page  b6z 

Tht  words  la  femporal/ie  in  this  cafe  ought 
10  have  no  llrefs  Jaid  upon  them,  for 
though  they  are  in  the  lall  editicn  of 
the  Year  Book,  it  is  falfe  primed  ;  for 
in  the  old  edidon  it  is  /e  temporaltie.  063 

Lord  Raymond  and  Lord  Chief  Jjllice 
Eye,  in  a  manufcript  report  of  the 
cafe  of  the  B.Jbop  of  St  David* 'i  and 
Lvry,  Pafch.  1 1  /f^  3.  Carth  4-:  5  agree 
with  the  printed  one  of  Serjeant  Car* 
tbew.  6^5 

Cettfo^arf,    See  ^ESIrit,  i^abcas  Co^« 

Where  the  tenor  of  a  record,  inftcad  of 
the  record  itfelf,  is  removed  by  Certio-^ 
rari  out  of  an  inferior  court,  it  is  er- 
roneous, as  no  proceedings  can  be  had 
upon  it.  317 

Where  a  replevin  is  in  a  court  of  record, 
you  may  remove  it  by  a  rrr//cr^r/ cither 
from  the  court  of  King's  Bench  or 
from  this  court.  ibiJ, 

Where  a  certiorari  iflucs  in  order  only  to 
ufe  the  record  as  evidence,  then  the  te- 
nor, if  returned,  is  futficietit,  and 
countervails  the  plea  of  nul  tiel  record \ 
but  when  the  record  itfelf  is  tj  be  pro- 
ceeded upon,  the  record  muit  be  re- 
turned. 318 

Whether  it  be  before  judgment,  or  af:er, 
makes  no  difference,  in  both  cafes  the 
record  itfelf  muft  be  removed.      ibid^ 

The  court  may  iuperfede  a  certificate, 
but  cannot  quAfh  it,  without  a  view  of 
the  record.  -  ibid. 

C^anccrt.    Stt  Court  of  Cljancerg. 

Charitable  Corporation. 

The  bill  was  brought  to  be  relieved  againll 
the  defendants  as  committee-men,  or 
in  oiber  offices,  and  to  have  a  facisfac- 
tion  for  a  breach  of  truil,  fraud,  and 
mifmanagement.  400 

Commitiee-men  are  properly  agents  to 

thofe  who  employ  them  in  the  uu/l 

T  c  to 
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to  Aiperlntcnd  the  corporation  afrairs. 

Pt\^£  405 

A  [^roTs  non-attendance  in  a  conimiitee- 

ni^n    knay   make   him  guilty    of   the 

breaches  of  trulls  committed  by  others. 

A  truftce's  faying,  he  had  no  benefit  from 
the  trull,  bur  merely  honorary,  is  no 
excui'e  for  his  want  of  diligence.    406 

Where  a  fupine  negligen:e  appeared  in 
all  the  committee,  by  which,  a  compli- 
cated lofs  has  happened  they  are  all 
guilty.  i/fi/t. 

A  court  of  equity  can  lay  hold  of  every 
breach  of  trail,  be  ic  in  a  publick  or 
a  private  capacity.  t7?it/. 

There  can  be  no  injury,  but  there  mall  be 
a  remedy;  as  the  tribunals  of  this 
kingdom  £re  yvifely  formed  both  of 
courts  of  law  and  equity.  /^.\/. 

Though  the  crmmiitce  were  not  privy  to 
the  original  fraud,  yet  they  are  guilty 
in  the  fccond  degree,  by  neglccUng  to 
ufe  the  potver  inverted  in  the  in,  to  pre- 
vent the  ill  confequences  arifing  fn-m 
fuch  a  confederacy,  IL'J, 


d;an'ti',  ant)  Cftarfrr.ble  ©fcg. 
COS0. 


Sec 


There  wssadcvife  to  charitable  ufcs  un- 
der a  will  in  1734,  the  iclh.tor  lived 
till  jfuly  1756,  a  month  after  the  new 
Hatute  of  mortmain  took  place,  and 
then  dies  without  revoking  his  will ; 
upon  a  reference  to  the  judges  for  their 
opinion,  whether  this  was  a  good  dif- 
pofition  to  charitable  ufes,  ali  of  them 
except  Mr.  Jullice  DcKio.i  ccriificd  that 
the  devifc  wa5  good  in  law.  36 

Each  particular  objctl  may  be  private, 
but  it  is  the  extcufivcnefs  which  will 
conAliute  it  a  publick  charity.  87 

A  devifc  to  the  poor  ol  a  pariih,  is  a  pub- 
lick  chaiity,  the  lame  as  to  a  difpcliiion 
of  a  fum  amongll  poor  houftkeepcrs. 

8S 
The  owner  of  land  charged  wich  an  an- 
nuity, for  the  payment  of  a  fchool- 
njailer,  will  not  be  excufcd  from  the 
payment  thereof  o«i  account  of  their 
having  been  no  fchooimailer  for  fix 
years.  233 

Though  there  are  not  perfons  in  a  pariih 
fuftkicnt  to  anfwer  t^e  del'cription  of  a 
charity,  yctlhc  land  charged  with  the  \ 


payment  of  a  charity  is  not  dlfchar 
during  that  time.  Pr.~f : 

Five  fljillings  pcrw^tk  allcwed  b\  v,: 
nomine  pana^  if  either  of  the  h;iii-yci 
payments  of  an  annuity  was  in  an 
42  days  after  it  became  due  ;  ih- 1 
•will  Jirc^l  it  onlv  to  fiand  ai  a  [t:-^ 
for  le^al  inttrefl  'iihcn  the  pi/iiijal^ 
is  not  regularly  paid,  j 

Ccmmifiiuners  of  charitable  ufes  have 
power  under  the  43  £//;:.  r. 4-  tog 
cell;,  but  tliis  Cijurt  can  do  it.     u 

L,  by  will  gives  10  Bteadjzreat  ward  2C 

according  to  Mr. hiiuill.    u 

II^rJivicktv^'QuXd.  not  allow  of  paro't 
clence  to  explain  the  tellarcr'i  in: 
tion  when  there  is  a  ^/rt/J  only, 
decreed  the  ircney  in  this  cafe  to 
difpofcd  of  in  fuch  chariticr  :is  the 
dcrman  forilie  time  being  and  ihepr 
cipal    inhabiants   Hjail  think  '.he  ir 


beneficial  to  the  wr.rd. 


■^39'* 


Any  J  trlon,  though  the  mcfi.  itir.ote 
the  ccnremplaiion  of  the  ciiaiiry,  c 
be  rclutcrs  in  an  information.        3 

Sir  y,  7.  devifed  copyhold  lanes  in  ci 
rity,  that  he  had  before  lurrrncerc: 
llie  ufc  of  his  will,  which  ccniiltcj 
eleven  fneet*,  the  two  firll  of  which 
figned,  and  died  before  he  fgnedi 
rcil,  nor  wee  there  any  witneli 
Lord  Harrizvichc  LdJ  it  to  bt  a  pcdi 
feint ii'M.t  cf  the  toii^lJd  tjum  j\^ 
charity.  4 

Exceptants  to  a  decree  of  cr.arltaMeu 
were  allowed  colls  on  thol'e  excepri: 
where  they  prevailed  ;  and  on  th; 
u  here  they  aid  not,  the  refpondci 
were  iniiticd  to  coils.  5 

NotwithiUndingr.decreeofccmmiliicn 
under  acommilfion  of  tharirr.bic  ul 
the  court  of  Chnnceiy  ni.iy  lii!i  peri 
a  fuit  to  be  infiituted  here,  in  whi 
ncitlicr  li  Je  is  bound  by  vv  hat  appeal 
before  the  conin:iliionc*s,  but  may 
iorth  new  mattci*.  j 


The  text  ci\il  kw  takc«i  the  di.Ter«H 
and  diilinciions  in  c;«fcs  much  m 
rc.tiona]]y  than  the  commcriiMtors  < 

6 

The  rule  to  be  ccllcdlcd  from  the  pafi4| 
in  the  cafe  of  the  Duke  ef  St.  ^k 
agaiull  MiJsIitaticUtk^  is«  thu  (be  I 
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pirsnt  intention  of  the  teftator  mud 
govern  in  double  leg icics.     Pn^j  639 

CUttDcCinc  ^xxxi^^u 

The  rpiritual  coort  has  a  jurirdi(5lion  by 
the  ancient  canon  law  in  the  cafe  of  a 
cland^llinc  marriage.  668 

Clandeiline  marriages  are  a  growing  evil ; 
and  therefore  the  court  would  not 
weaken  any  method  by  which  they  may 
be  retrained.  *  675 

The  judgment  in  the  c&uCe  of  MUi^k/on 
and  Ct'u/i  was,  that  the  prohibition  lland 
as  to  the  proceeding  only  for  the  plain- 
tiff** being  married,  at  an  uncanonical 
hour,  and  a  confultation  awarded  as  to 
the  refidue  of  the  caufe.  ibiJ. 

ClcrU  in  Court*    See  ^licfto}. 

Club. 

Where  there  ii  a  general  truft  of  money 
for  a  focieiy,  a  particular  member  can- 
not (ct  off  a  private  debt  againll  a 
fhare  he  may  be  in  titled  to  on  a  con- 
tingency. 84. 

Conicil.    See  ^pecfficU  Hcjjacfcg. 

A  codicil  is  in  it's  nature  a  part  of  the 
will,  and  an  exceniion  of  the  intention 
of  the  tuHator.  630 

Ccllcje  attn  JDtan  aud  Cl)at)tet  ILeafes. 
bee  Jtcafes. 


Colliery 


A  colliery  is  a  trad?,  and  therefore  an 
account  may  be  taken  of  the  profits 
here.  6^0 


Colonfcs.    See  C;:ecutojs,  ^nfuraucc 

A  commiifion  was  prayed,  foreximinlng 
witntjiios  in  the  irt/i  Luiics,  as  the  fa:ts 
arife  there,  and  to  lUy  the  defendants 
proceeding  at  law  on  a  policy:  Lord 
Hard.yickc  granted  the  com  mi  ui  on, 
and  the  injumflion,  as  the  voyage  was 
at  and  from  Cartbagoio,  to  Porto  Betlo^ 
and  the  fads  muit  ncwcllariiy  arii'c  in 
the  IFeft  India.  559 


A  fcilator,  who  lived  in  Jamaka^  gave 
legacies  to  be  paid  in  ilerling  money 
in  the  firil  place,  and  the  two  leg.tciei 
immediately  following  generally,  with- 
out faying  in  (lerlirg  manev,  and,  at 
the  end  of  his  will,  feveral.more  to 
be  paid  in  fterling  mon- y  \  Lo;d 
Hiirdipiche  held,  that  the  jiaintiffmuft 
take  his  legacy  in  jAmaa  nJon''y ; 
for  his  expreuing  himlelf  difF^'ienflv, 
fhewed  a  dilr'tfrent  intention.      P%  465 

A  bond  given  at  Dublin ^  or  a  noie  iti 
JamaLa,  mnft  be  paid  in  the  current 
money;  the  fame  with  regard' to  a 
will.  ibid. 

The  legatees  living  in  EnglanJ  makes 
no  diftmdion,  for  the  refiaenceof  the 
perfon  devifing  muil  decide  it.       466 

Tho'  the  effcds  are  partly  in  Jamaica^ 
and  parily  in  England,  yet,  as  this  is 
a  devife  of  a  compound  reiidue^  uitjh-- 
out  feparating  the  funds,  no  argument 
can  be  drawn  from  ic  in  favout^ 
plaintiff. 

Committee.  SceHunat 

Common  IRccoDert*    See  iSccotier?, 
Cllates  fii  /ee^tatl. 

Where  the  tenant  in  a  common  recovery 
has  not  pleaded  nonta,ure,  he  gains  a 
new  eftate,  though  the  limiiatiins  are 
to  the  old  ufes,  and  the  will  is  rcvok* 
cd  by  it.  324. 

Tiic  nurce  of  a  conveyance  by  common 
recovery,  to  excinguifli  all  conditions, 
po\^ers  and  incidents  annexed  to  an 
eftate-tail,  arifes  from  hence,  that  the 
law  confiders  it  in  the  nature  of  a  real 
adion,  and  the  rccoveror  is  in  by 
right.  551 

Companff3.     See  Crcuftoisf,  %\t 
C()arttable  Hi:o?yo;at(un. 

The  office  of  a  diredor  is  of  a  mixed 
nature,  public,  or  ariflng  from  the 
charter  of  the  crown,  but  at  the  fame 
time,  is  not  an  employment  that  afreds 
the  public  government,  for  nore  of  the 
directors  of  the  great  companies  are 
requiied  to  qualify  by  taking  the  fa- 
cramcnt.  ^^. 
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Concealment,  Cobin,  ColtuSon. 


See 


ConDftfon.  See  iDcbife  ondrr  CTfU, 
IBcSraipt  on  iS^^nriage,  /o^fetturc. 

To  one  .ior  life,  and  to  B,  on  certain 
condiu^ns  and  redridlions,  and  to  C. 
in  forma  pradiflut  will  take  in  every 
condition  and  redridion  ia  the  pre- 
ceding limitatioQ  to  B,         Page  620 

Contrition  fnbCctittent.    See  IScfttaint 

of  i^arrfase. 

It  is  the  conftant  rule  of  law,  in  condi- 
tions fubfequent,  that  if  the  perform- 
ance becomes  impoffible  by  the  ad  of 
God,  it  is  abfolutely  void.  18 

C«  by  his  will,  gives  legacies  to  his 
nieces,  to  be  paid  to  them  ci  21 »  or 
tnarrlagt^  which  (hall  firll  happen, 
provided  they  marry  with  the  confcnt 
of  their  father  and  mother,  or  the  fur- 
vivor  of  them  ;  otherwife  to  fink  into 
his  perfonal  eftate.  The  legacies  vert- 
ed at  their  attaining  the  wyt  of  21, 
and  cither  of  them  marrying  without 
confcnt  afterwards,  is  of  no  confc- 
quencc:  For  Lord  Harihvicke  held, 
that  the  marriage,  with  confent  of  the 
father  and  mother,  mud  be  conllrued 
fo  as  to  relate  to  the  time  of  the  le- 
gacies veiling.  5  87 

ConSruSion*    See  CjctJofftfon  of 


Contempt. 

Ic  IS  incumbent  on  courts  of  juftice  to 
preferve  their  proceedings  from  being 
mifrcprefented  ;  and  the  minds  of  the 
public  Ihould  not  be  prejudiced  before 
a  caufe  is  heard.  469 

There  are  three  kinds  of  contempts, 
fcandaiizing  the  court,  abufing  the 
parties,  and  prejudicing  mankind  be- 
fore a  caufe  is  heard.  '  471 

The  calling  an  advertifement  in  the 
Giouceticr  Journal  a  hm£  and  cry  after 
a  commijjion  of  charitable  ujh,  was  held 
to  be  a  libel  in  the  priaCCfi  and  the 
court  committed  him.  472 


Contf  ttgcnt  Semainbcr. 

T.  B,  bequeathed  %oool,  to  his  fens  % 
and  G.  to  be  laid  out  in  lands  in  ^. 
to  be  conveyed  to  them  for  40  years, 
and  after  the  expiration  of  that  term, 
to  the  ufe  of  fF,  B.  his  grandfon  for 
life,  and  his  firll  and  other  fons  in  tail 
male,  afterwards  to  another  grandibo, 
with  like  limitations,  and  fo  to  a  third 
l^c,  then  to  the  teftator's  three  fons 
for  life  fucceflively,  2hd  their  rcfpcc- 
tive  firfl  and  other  fons  in  tail  male; 
and  for  default  thereof,  fo  his  own 
right  heirs.  T/jo*  tbae  lucre  no  trupe: 
in  the  will  to  fre/erve  the  coMtingtnt  u* 
mainJtrsj  yrt  Lord  Hardtvicke  ordtud 
fitch  trujleei  Jhould  he  infertcd  in  tht  c^n^ 
veyance    to    he  fetthd  hy  the  JMa^r, 

Lord  Hardivich  faid,  in  the  directions  he 
gave  in  this  cafe,  that  he  adhered  to 
the  rules  of  conveyancing  laid  down 
by  thegreatmen  before t he Reftoration, 
and  during  the  Ufurpatiou.  2S1 

The  words  in  Mrs.  /J.'s  will,  /*  ca'e  m^ 
diVjghtn'  Jhould  die,  leaving  no  hi  in  (4 
ha-  hodvy  is  a  gift  to  the  daughter  for 
life,  with  a  coiKingent  remainder  to 
fuch  heir  of  her  body  as  (hall  be  liv- 
ing ac  the  time  of  her  death.  646 

Leading,  is  a  pr.rticiple  of  the  prefent 
tenfe,  and  relates  to  the  time  of  the 
daughter's  dying.  647 

No  weight  has  been  laid  on  the  want  of 
the  words  for  life,  where  the  intention 
of  the  tcilator  has  otherwife  appeared, 
efpccially  in  the  cafe  of  a  tra^^  execu- 
tory,  for  there  this  court  is  bound  to 
fee  a  fettlement  made  agreeable  to  the 
intention  of  the  tcilator.  648 

Conbocatfon.     See   Canontf,  fting, 
Haiti',  HalBs. 

In  the  Convocation,  the  whole  clergy  of 
the  province  are  either  prefent  in  per- 
fon,  or  by  reprcfcntation.  655 

Lord  Hmdaickc'  faid,  the  attempt  of 
coun  fel  to  make  the  power  of  the  con- 
vocation  in  ordaining  cancns  co-ex- 
tenfive  with  the  judicial  authority  of 
their  courts,  is  full  of  fo  much  flpif- 
chief,  that  it  cannot  be  contended  Ibr 
with  any  ihadow  of  reafoa  f>r  of  lair. 

65a 
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That  KrxtdTit  in  the  opinion  he  gave  on 
the  power  of  the  convocation,  njeans 
temporal  pefTons  as  well  as  things,  is 
plain  by  the  oppDfition  of  it  to  ccuxAe 
Sainte  Eglij?,  whic h  v-:  or4&  fi g i il f V  t h  e 
perfonsy  not  the  matters  or  rights  of 
the  holy  church.  Pn^e  663 

Where  the  cafe  of  the  abbot  of  If'"a:n\im, 
M.  24  EJ.  4.  44.  h*  cam-e  bert)re  all 
the  judges  in  the  Exchequer  chamber, 
Vavafm-  faid,  the  power  of  the  con- 
vocation doth  not  extend  over  the 
temporal  rights  of  the  cicrpy  ihem- 
felves,  and  the  abbot's  claim  of  ex- 
emption from  coiledling  tenths,  being 
a  temporal  right,  he  though  a  cicik, 
was  not  bound.  664 

The  exception,  at  the  end  of  the  con- 
vocation cafe,  12  Rep.  72,  ia  mif- 
printed,  and  no  weight  is  to  be  laid 
upon  it.  ilU, 

Cot»?]!)olB.     See  i&urrcntier,  Cftatcs 
iK\,  fcc-tail,  Ctjarftp. 

W.  S.  makes  his  will,  and  fi^ns  it,  but 
it  was  unattelled  by  wi:ncir>.*s ;  as  the 
tcilator  bad  not  furrendcred  his  copy- 
hold cflaie,  rhequeilion  was.  Whether 
it  paHed  ?  The  court  held  it  did  ;  for 
the  flat ute  of  frauds  and  perjuries  re- 
lates to  fuch  eftatcs  only  as  pafs  by 
34  i:f  35  //.  8.  which  takes  in  fee- 
limple  only,  and  does  not  e.vtend  to 
cuftomary  cilates.  37 

Where  a  man  is  feifed  of  copyhold  lands, 
and  furrcnJers  to  the  ufe  of  his  will, 
and  executes  a  will,  though  it  is  not 
^ttefi?d  by  witnciTes,  yet  it  fhall  direcl 
the  uTe  of  the  furrender.  H^iil* 

Where  the  legal  cftacc  is  in  truftces,  as 
he  cannot,  in  that  cafe,  furrender  the 
copyhold  lands  to  the  ufe  of  his  will, 
they  will  pafs  by  his  will  only.  38 

A  copy  of  an  adm'uaoce  though  not 
/igned  by  the  (!c\vard  of  the  court, 
may  be  read  in  evidence,  whcr:?  it  is 
of  thirty  years  (landing.  45 

A  copyhold  furrendcred  to  the  uf^  of  a 
will,  paifes  by  a  general  dcvlfe  of 
lands,  notwithflanding  thvTe  are  free 
hrhis.  «5 

The  fame  conftruf^ion,  in  the  cafes  of 
furrenders  of  copyhold  ellates,  muft 
take  place,  as  in  ail  other  conveyance! 
at  law.       *  io« 


Before  admittance,  a  mortgagee  may 
bring  a  bill  of  forcclofure ;  and,  af- 
ter a  decree,  an  ejedment  for  the  pof- 
fellion   of  the  mortgaged   prcmifles. 

Page  1 01 
j  Fenny  lands,  being  frequently  buried 
I  under  water  for  fcven  or  eight  years, 
and  producing  no  profit  at  all  to  the 
copyholder,  he  may,  by  way  of  com- 
penlarlon,  when  the  water  is  drained, 
and  the  land  imi^n^v^f^J  ^V^'n  r:-*  ad- 
ditional foil  brought  by  the  fiooJs,  be 
infilled  to  common  of  turbary,  and 
to  dig  up  the  foil  of  the  lord  of  the 
manor  for  turf.  189 

After  proclamations  made  on  fo  many 
court  days,  if  the  copyholders  do  not 
come  in  the  lord  may  feize  upon 
their  lands.  ^^p 

A  decree  again (!  the  lord  of  the  manor 
will  not  bind  copyholders  in  fee,  or 
freeholders  for  life,  who  Were  no  par- 
ties to  it.  516 

Cojpo,»atiott.     Sec  CIk  Cljatitable 
Corporation. 

Where  a  certain  number  are  incorpo- 
rated, a  major  part  of  them  may  do 
any  corporate  adt,  tho'  nothing  men- 
tioned in  the  charter.  212 

It  is  not  neceilary  that  every  corporate  . 
adl  fliould  be  under  the  fcal  of  ihe  cor- 
poration, ii  J, 

Cefte  in  Hals  ann  tfi;quic^,  See  iSI^.\{tct 
in  Cbancer?,  *or.D,  *RtJlc,  O^Dcva, 
Cwftce,  ^%tcutoij  Utiranultrato?, 
I^fr  aim  Unceitor,  ^atter^t  control 
toctttis  b:t^cai  tfte  H^efr,  CjCtCator, 
auH  JDeliiCce. 

Though  there  had  been  no  demand,  or 
rent  paid  in  30  ye  us,  yet,  as  it  w.-^ 
recovered  by  :i  verdict,  t"-^  plaintiiF 
fliall  have  his  colls  at  law  ;  but  as  the 
laches  arol'e  on  his  part  and  the  ol  • 
I  fcurity  of  the  title  to  the  rent,  from 
the  want  of  a  demand,  for  fucu  a 
length  of  time,  he  ihall  not  have  cuus 
in  equity.  j  , 

In  notorious  frauds,  the  court  ancienu/ 
made  a  defendant  pay  exemplary '  ji.  , 
but  has  been  for  fome  ti«aic  difufed, 
from  the  difficulty  of  carrying  it  inra 
execution.  43^ 

T  t  J  A  biU 
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A  b'll   difmiflcd    with  colls,  where  the    , 
pl/iiniifF  had  refuied  a  lair  offer  of  ac- 
commodation. '^^.^•'  4^ 
Wh^re   the  elUtes  of  two  teftaiors  h.ivc 
been  To  bJendcd  as  to  create  confufion, 
the  exe  utor  of  an    exevu;or  (lull   be 
cxcuied  colb,   'hough   it  appc«rfd  he 
had  <i/kU  enough  to  pay  ibc  plaiiuiil^ 
cells.                                     '  80 
"Where  the  court  think  it  would  accele- 
rae  a  drcr-e,   ihcy  \\i'I  pollp^nc  the 
conrKiei\:ii<»n    nf  colK,   ill  tl»e  caufe 
comes   back  fr^»m  thr  Mailer,   though 
there  are  luiiicicnr  grount:^  lor  decree- 
ing ;hem  ai  the  he  ring.                   1 1 1 
A  plaintiff  m  .)  apply  to  the   court    for 
coii-s   *vhere  a    defendant    gives    un- 
nt-teira-v  trouble  in  Carrying  a  decree 
in*o  ixocurion.                                  1 12 
In  equuy,  as  wcMl  as  at  law,  cods  follow 
tho  juil-'je  of  ihe  demand.               1 1 3 
Nut.vi.hli.jpding  a  tellator  diredled  ihac 
his  txJicuujr-,   for   ;«ny  expences  they 
fhiii  Of  put  to.  fliali  be  allowed  co!h, 
our  ot    l:is  e:late  ;  yet  as  there  was  a 
pLm  fr**ud  in   iliis  Cile  in  the  execu- 
tors, ihe  court  decreed  ci  lU  agiiinll 
uv*n\.                                                 126 
Where  a  plaintiiF,  on  a  bill  to  perpetuiiie 
the  u-.iim  ''■)  of  v.\:r.?Wi:,  h.!j)  ex  »nun- 
eJ,  and   rh  ri.*'-\v   h:id   the  liu'.t  of  ner 
bi  i.   leith- r  h.rii-.f  nor  ihe  dj^ciJ- 
ant  are  iniivii'd  :o  coiU.                    167 
Whfn  a  niu'tij>!i'v.i'y  of  actions  have  been 
brought,  vv.^.cre  tiiecuil'.>m  mignt  have 
been  tncd  in  on;*,  it  is   iu.h   a   vcxa 
tion,   ih.it  the  pltlntiff  lh.iil  have  the 
coils  hoth  in  law  iind  equity.          wiJ. 
Vv'jurc  fhe  court  did  not  lUv  k  the   an- 
i^\r^r  full  enough,  r.r.J  <iirc».-ied  an  iii'ue 
ii^)t>n  t!ie  meiiif.,  mis  i?  not  hearing  a 
caule  Uv)on  bill  and  anfwcr  only,   but 
a    lul)irt]w"nt  pro.  (eJing,  and    ihere- 
fvyre   is  out  of  ihc   iu;e  ol  diiinilhcn, 
wih  fort)  ihiiiMigs  a'!ls.                   2?'6 
Where  a  plain' itf,  merely  to   keep   his 
cauie    air. e,    rejiie<,    iind    af:.r»varcs 
wiihdravNs   his   rcpii^iticn,  and  fets  it 
down  on  bill  and  anfv.er  01. ly,  that  it 
may  btf   diliiiinVd  vvivii    f\;»:y   lliili.ngs 
colls,   this  is  cv;.jiri^  :.'ie  jjllicc  of  me 
court,    for.  o^ii  iwiie,   he    mull    have 
pa  d  the  tuil  ceils,  to  be  ia.\ed  by  a 
Mrt'l.r.                                               2^8 
Coils    in  equiiy    are   Ciifcreiionary,  and 
given   to   the  lime  t;f  tlic  dcsiree  ;  at 
law,   r/i.LVz  i:if'\7-'j  p  't  admhOMtm^  and 
Wait  (ill  the  dual  iud^;r4c:iu           400 


Where  ihc  poverty  of  the  plaiotiff  wooll 
not  allow  her  to  carry  on  ihe  ciufe, 
Lord  HardiLicke  ordered  the  cofts  to 
be  taxed,  and  paid  to  her,  to  cm- 
power    htt  to  go  od  with  the  fnit. 

Pa^f  «oo 

It  IS  confcience,  and  not  any  authori- 
ty, dircth  this  court  in  givicg  coK 

Though  on  a  demurrer  to  a  pcrion's 
being  examined  as  a  wimels,  it  his 
been  ovr-rulcd  ;  '^  luh.a^ra  cannot  be 
t. ken  out  iiga*iil  ;iiai  lur  culls,  yet 
the  cci!rt  will  give  ibem  upon  an  ap- 
plica tioQ  by  motion.  i'ciL 

ConlJ:iv.nfC8,  UOiiMncfft,  OTonCrar-- 
tioii  aiiD  Operution  of  tbcin.    :>ee 

The  presumption  of  a  fativfaaion  is 
llicnycr  in  iht-  cafe  of  a  deed  ihi'n  of 
a  will,  whtre  a  bounty  ib  iuppuleu  to 
be  intended.  634 

Coi)ctiant.    Sec  Ssrccmcnt 
Ccnant  in  Sail. 

Where  there  is  a  covenant  for  the  traf- 
tees  10  convey  the  inheiit^ncc,  this 
CLurt  will  tonfider  it  as  adually  con- 
veyed, and  tnc  term  in  the  trui:e;s  as 
attendant  only  on  the  inhcritanwe.  ind 
fi)  conncCi^ed  ti»gethcr  in  the  cv,;:..  :^z 
trrj^t  that  it  can  never  be  fevvrec  itt 
favour  of  an  heir  or  executor,  thougtt 
it  may  in  the  caie  of  creditors.      07 

Counfcllc?.    See  jDcmarrcr,  S^Mliz* 

Counfel  have  a  right  to  drafts  a*  ptc- 
cedcius,  but  not  10  detain  them,  v^hcre 
ei'.her  p;:rty  may  have  a  bcnciit  frim 
the  inpection  of  them.  214. 

This  court  will  not  (uirer  a  counfei  10 
maintain  an  aclion  for  fees,  or  if  be 
happens  to  be  a  mortgagee,  10  \vM. 
on  more  than  legal  mterell,  under 
pretence  cf  a  gratuity  for  buhnefs  for- 
merly done  in  lue  way  of  a  ccunfel* 
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Cotitt  Of  €f)anccri>.  Sec  ffionti  r? 
S>tMlztio\\  aitro^ncv  auD  Stolid - 
to;,CieDitois.  lluitifcoof  ti)c  p:acc, 
J^^arruj:  SlrtxclcG,  iD?tin:)3,  pactp, 
^oilcffiou,  IDccDo,  i3^  •.iMtciiiiKc, 
Idozttois,  iSccctDcr>  <$:couutj  Utti- 
nual  IScits. 

The  proceedings  in  this  court  are  formed 
accorJin^^ 'o  the  courfcof  th    civil  law   j 
in  loiuj  rc'p.  fls,  anJ  an.igolous  lo  the 
commoa-hiw  io  oiiivrs.  l^'^g'  ^'^   \ 

la  trquit)  lakinc;  a  bll  fro  conffjf'  is  ana-  | 
iOgoui  to  taking  a  declaration  for  Hue  ' 
at  law.  24 

Where  prr^nn^  cannot  fliew  a  title  at  law  I 
by  the  writings  being  out  of  their  | 
hands,  they  may  properly  come  in:o  ' 
ihib  court.  198 

Wftere  a  matter  which  arifes  within  the 
jurifiiction  of  the  courts  of  iVaks,  is 
of  vujae  or  diilicuUy,  parties  may  take 
their  rem-dy  here ;  but  if  of  fmalJ 
confequcnce,  it  is  an  inducement  to 
this  cou:  t  to  difmifs  the  biil  with  colls. 

Whilii  fuits  were  dcpendin;^  in  the  couit 
of  Chanceiy,  tlie  plaiutiifs  indict  tiie 
defendant's  agent  at  the  fcHioiis, 
ii:J7oe  t'>£y  thfitifrl  Jti  are  jtn^^ts,  for  a 
breach  of  the  peace.  Lord  Hard 
lu'uhc  made  an  order  to  rcilrain  the 
piaintilFs  fro.Ti  proceeding  at  the  (ci- 
iions,  till  the  hearing  of  the  caufc, 
and  further  order.  302 

There  is  no  rcilraining  power  over  cri- 
minal profecutions  in  this  court.  tbiJ. 

PcmLTitz'  lite  here,  ibl^  court  would  have 
Aopp'jd  an  action  cf  liefpafa  W  et  ar- 
this,  ibii/. 

\Yii':rc  a  bill  is  brought  to  quiet  the 
po/Tcfiion,  if  after  that  a  bill  of  indid- 
ment  is  preferred  for  a  forcible  en:ry 
this  court  will  ftop  the  proceedings 
upon  iuch  indidment.  303 

The  pldinLiif  lent  B.  ^00/.  on  note  on 
a:i  alfarance  that  an  aunt  had  lef;  him 
4000/.  by  will,  B.  died  focn  a;:e; ,  and 
his  reprefentatives  iL-fuTcd.  to  pay  ;liC 
500/.  as  th2  leg.wy  wai  diiCwkJ  to 
be  Ir.iJ  out  in  land,  and  fertli'd  on  £, 
in  fee.  Lord  J/axJijiiKC  j'uiJ  it  ivas  a 
'^cf;  Lrwcl  erf.' -J  but  a:  it  is  the  e Pa- 
hi jh:d  rule  of  the  court,  that  nnn-y  dj- 
%.'i  ri  to  be  hi':d  o::t  in  land  Jhall  bt  con- 
Jidiicd  as  ui/idj  the  phuntiH'  can  ha'vt 
nvnmtiiy,  307 


Whether  the  court  of  chancery  can  touch 
llock  to  fatisfy  cieditors,  vide  Taylor 
V.  Jones.      Page  600  and  note,      236 

Court  of  ftf'tg'a  ®cncft.    See  j&pc- 
cial  ^lcaDias;0. 

The  authority  which  the  Star  chamber 
h:td  in  caff  s  under  4  'if  5  Ph.  t^  AT 
relating  to  the  taking  away  maidens, 
is  now  alfumed  by  the  court  cf  King's 
Bench.  64 

Courts  of  a^ata.  See  ©ill,  iSolTcC- 
ito:!,  Code,  Account,  Special 
pU4j)ia30,  iS.irtice. 

In  courts  of  law  where  there  is  no  plea, 
ju  Jgment  is  by  ////  dicit ;  but  if  a  plea 
be  put  in,  though  ever  fo  imperfed, 
there  cannot  be  a  judgment  nil  dicit, 
the  plairitifF  muftdemur,  and  if  allow- 
ed, then  he  has  judgment,  becaufe, 
the  plea,  or  anfwer'of  ihc  defendant, 
(for  anfwer  is  equaily  ufed  at  law  as 
in  equity.)  is  inrufticient.  23 

Where  you  draw  the  jurifdidion  out  of  a 
court  of  law,  you  mull  have  all  the 
parties  beiore  the  court  who  are  ne- 
celfary  to  make  the  determination  com- 
]'lete,  and  to  quiet  the  quedion.     515* 

Court  of  IBcco^u.    See  Ccrtfo^arf, 
t^abea&  (To^puo. 

Cou^t    dpirftual.      See     dpfrftual 
Court. 


CrcD(to^0.  See  DiSribiiti'oti,  ^ur» 
cbaCco,  ISulco,  »Dctt3,  li3r,«i>o, 
jS)pccul  53lcc:;);u;j5,  xVttlcaicnt 
aitcr  ;w]).ivniigc. 

The  court  of  Chr.n:cry  will  not  decree 
public  companies  to  mdkc  calls  in 
la vour  of  a  par;icu!ar  creditor.         56 

An  tt:.];^;nment  uy  the  clerk  of  the  peace 
to  crejitors  under  the  liatutc  for  relief 
of  in  lb!  vent  debtors  need  not  be  fcalcd. 

If  there  is  a  mortgage  for  years,  and  the 
rcvcrfion  in  fee  left  in  the  mortgagor, 
it  will  be  legal  ailets,  becaufc  the  bond 
creditor  may  have  a  judgment  againft 
the  hvir  of  the  obligor  and  a  cefei  txe 
T  t  4  cuti9 
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iutio  till  the  reverfion  comes  into  pofTef- 
.    fion.  Page  2^/^ 

Where  a  plaintiff,  a  fpecialty  crcJitor, 
mull  com*'  here  for  relief  the  court  will 
do  rquaV  judice  to  all  creditors  wi.h- 
out  any  dillindion  as  to  priority.  ihiJ, 
Jofeph  Burr  by  his  will  dircdls  his  whole 
ehate  to  be  turned  into  money,  and 
gives  it  to  his  executors  in  truft  for  the 
benefit  of  his  four  fons  and  his  daugh- 
ter Jmnyt  to  be  diviJed  equally  be- 
tween them,  and  if  cither  die  before 
21,  his  or  her  fliare  to  go  to  the  fur- 
vivor;  Hc?:iy  Burr,  one  of  the  fons, 
died  under  age,  and  his  (hare  went 
over  to  the  furvivors.  /^ij 

In  1739  Mr.  ^<7/<f  married  the  daughter, 
but  made  no  provifion  for  her,  and  be- 
ing indebted  to  the  defendant,  gavehim 
a  bond,  and  alligned  over  all  (he  (hare 
which  in  his  wife's  right  he  was  intitled 
to  in  her  father's  perfonal  ellate,  and  af- 
terwards a  fecond  alCgnment  for  the 
benefit  cf  his  creditors  in  general ;  his 
wife  duringthefetranfaflions  was  under 
.  age  ;  the  executors  of  the  father  have 
made  no  diviiion  of  his  perfonal  eilate ; 
Vobe  became  a  bankrupt,  and  his  wife 
had  two  children  to  maintain;  her  Ih^re 
under  the  will  amounted  to  about  600/. 
and  the  defendant  the  creditor's  debt 
to  5C0/.  ihU, 

Lord  Hardivicke  was  of  opinion  not  to  al- 
low the  cred  tor  of  the  hufband  to  re- 
ceive the  fortune  of  his  wife,  without 
making  fome  provifion  for  her;  and 
recommended  it  to  the  creditor  to  give 
hT  and  her  children  fome  part  of  the 
priniipal  of  her  fortune.  ihiti* 

Hi^  Lordlhip  afterwards  decreed,  in  con- 
fcquencc  of  an  aj»rccment  between  the 
parlies,  that  a  muiety  of  the  fortune  of 
the  wife  (hould  be  placed  out  for  her 
feparate  ufe  during  her  life,  and  af:cr 
her  death  to  be  paid  to  her  children  in 
equal  (h.ires.  ibid. 

As  a  father  would  not  h.ivc  xnarried  his 
daughter  without  ir.fiiting  upon  fome 
provifion;  neither  uiil  che  court  of 
Chancery,  who  (land  in  hco  parentis, 
do  it.  419 

"Where  fpecial/y  creditors  exhaufl  the  per- 
fonal   aileib,  Jini^li   ccnttud   creditors 
.  ihall  Hand  in    their  place,  and  may 
con:C  UL)on  ih''  re^l.  436 

If  a  creditor  h?:  r  vo  funds,  he  .'hall 
U   c  hi;»  i.iU.*^f^dio  i  (  ■•t  Qi  that  upon 


wKich  another  creditor  hu  bo  liar. 

Ptf^446 

CottefF^ 

Tenancy  by  the  cartcfy  muft  come  oat  of 
the  inheritance,  and  not  the  freehold. 

47      ^ 

A  tenancy  by  the  curtefy  b  an  excref-      ^ 
cence   out  of  the  inhcrirance,  and  1 
continuation  of  it  fof  a  certain  time. 

iVxL 

There  can  be  no  tenancy  by  the  cnrtefj, 
where  the  children  take  by  vinoeofi 
remainder  over,  and  not  by  defcent 
from  their  mother.  '^^<^» 

To  entitle  the  hu(band  to  take  as  tenant 
by  the  cunefy,  the  inheritance  rooft 
defcend  upon  the  children.  1^. 

CuSom.    See    Coptl)<^lDj   CtAettCd 
i89^no)0. 

An  occupant  who  is  only  a  tenant  at  will 
can  never  have  a  right  to  a  commoa 
of  turbary  by  taking  away  the  foil  of 
the  lord.  19^ 

Thi5  court  will  not  put  perfons  to  fct 
forth  a  cuftom  with  fo  much  exad- 
nefs  as  is  requifite  at  law,  or  with  the 
nicety  the  court  of  Exchequer  cxpefis. 

tb'd, 

Cuftom  of  HonDon.    See  Hotcinwr. 

A  child  cf  a  freeman  mull  abide  by  the 
wi!l  in  toto,  or  by  checultom  in  tcto,  43 

If  a  freeman  of  London  makes  a  voloa- 
tary  deed,  in  confideration  of  love  and 
aifeaion  only,  and  referves  the  power 
over  the  eftate  to  himfelf,  the  propcny 
will  continue  in  him,  and  is  fubjecl  to 
the  cullom.  6* 

The  cuilom  of  London  will  operate  on  the 
orphan.^gc  part  <«?f  a  freeman's  clUtc, 
and  he  cannot  leave  it  10  go  in  fuch 
proportion  as  he  plea'es.  63 

A  freeman  of  London  taking  the  advaa- 
tage  of  his  fon's  necefiiiies,  in  confi- 
de: aticn  cfa  bend  for  fccuringthe  fott 
an  annuity  of  50/.  pjcvailson  him  to 
rcleafe  the  fhare  he  had  in  the  or- 
phanage part :  the  faiher  alfo  prcvfikd  ]. 
on  another  of  his  fons  to  give  hima* 
rcleafe  of  his  ihare  of  the  orphoni^ 
part,  in  coufiacraiion  of  an  aaaoitf- 
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of  tlie  fame  natare  ;  but  there  were 
not  the  fame  proofs  of  bis  being  forced 
into  the  releafe,  and  the  father  had  at 
limes  advanced  him  400/.  the  plaintiff 
htiug  turned  out  af  dwriy  left  deftitute  and 
void  of  maintenance,  a  releafe  extorted 
wider  futh  cWcumftances  cannot  be  fup- 
ported,  but  is  abfolutely  void.    Page  160 

The  court  was  alfo  of  opinion  the  other 
fon  was  equally  intitled  to  be  relieved. 

ibid. 

By  the  cudom  of  London  the  orphanage 
part  mud  go  in  equal  ihares,  and  if 
the  father  turns  the  money  into  any 
other  ihapi*,  which  he  thinks  may  take 
it  out  of  thecudom,  yet  the  court  has 
relieved  the  children.  ibid. 

If  a  father,  merely  for  the  fake  of  main- 
tenance, and  not  for  advancement  in 
marriage  or  trade,  obliges  his  fon  to 
releafc  his  right  tothcorphanage  (hare, 
fuch  releafe  is  abf>lutely  void.       161 

A  freeman  of  London  by  will  leaves  a 
fon  a  legacy  of  200/.  and  gives  the 
refidae  of  the  tell::mentary  part  to  his 
daughter  and  another  perfon  ;  on  the 
application  of  the  fon  two  years  after 
the  will  was  made,  the  father  gave 
him  100/.  and  took  a  receipt  for  fo 
much  in  part  of  a  legacy,  and  a  (hort 
time  after  gave  him  another  ico/.  and 
took  a  receipt  from  him  in  full  of 
what  was  intended  him  by  the  will ; 

'  the  teftator  died  without  altering  his 
will,  the  200/.  mud  be  confidered  as 
an  advancement,  and  brought  into 
hotchpot  upon  the  cudomary  fhare  ; 
but  how  far  the  fon  may  be  intitled  to 
a  compenfation  out  of  the  furplus  of 
the  dead  man's  part,  for  fo  much  as 
he  (hall  fuffer  by  bringing  the  200  /. 
into  hotchpot,  the  court  gave  no  opi- 
nion, referving  this  point  till  it  came 
back  ot  the  Madcr's  report,  it  being 
doubtful  whether  there  would  be  any 
furplus.  277 

It  is  an  edablifhed  rule  that  a  legatee  can- 
not t^ke  the  legacy  and  claim  his  cuf- 
tonary  part  too,  unlefs  the  tedator 
mentions  the  legacy  diall  come  out  of 
his  tedamentary  iharc.  278 

A  freeman  of  London  afiigned  over  leafe- 
hold  houfes  to  iruftees  for  particular 
purpores,referving  tohimfclf  an  edaie 
for  life,  where  the  irud  was  not  to 
commence  till  after  his  deceafe.  Lord 
Hai'd'Jiide  held  it  to  be  a  fraud  on   the 


euflom,  and  decreed  the  deed  of  ajjtgnment 
to  be  cancelled,  tage  ^yj 

A  freeman  oi  London  by  will  divided  Ms 
edate  according  to  the  cudom>  and 
devifed  the  dead  man's  part  among 
his  wife  and  children ;  afterwards  he 
gave  a  daughter  loop/.  in  marriage, 
which  the  court  declared  to  be  a  fatis* 
fadion  of  the  orphan  ige  (hare,  but 
not  as  to  her  (hare  in  the  dead  man's 
part.  523 

A  freeman  of  London  by  will  took  upoa 
him  to  difpofe  of  all  his  edate,  as  well 
the  orphanage  as  the  tedamentary 
part;  where  fome  of  the  children  (hall 
eled  to  abide  by  thecudom,  and  others 
by  the  will,  their  Jhares  of  the  orphanage 
part  Jhall  not  accrue  to  that  part,  but 
Jhall  go  according  to  the  difpofition  of  the 
father,  tzj 

The\:hildren  of  a  freeman  may  take  both 
parts,  when  the  father  has  difpoled  of 
the  tedamentary  only.  629 

The  cudom,  where  a  wife  of  a  freeman 
is  compounded  with,  is  to  dindc  his 
edate  into  two  parts,  as  if  there  Wis 
no  wife.  ibid. 

Where  the  wife  has  compounded  with 
the  hud>and,  a  freeman  of  London,  he 
is  to  be  conddered  in  regard  to  the 
cudom  as  leaving  no  wife.  644 


IdthtQy  CrcDfto;  wx^  IDcbto;.  See 
Crufl:  fo^  i!^ai>ment  of  TDcbts,  )9a« 
rapbcrnalia,  IRule,  a£j:ecuto?,  3Jn. 
tcrcO  of  i»onet»,  Statute  of  JLi'mi- 
tations,  S)eparate  Maintenance^ 
tdotoer,  9(ret0,  ^ftates  m  jlw 
tail,  acal  Cftates,  JuDjjmcnt, 
j^pccial  ^ledDtng0. 

WHERE  there  are  mutual  demands 
a  defendant  upon  an  a^ion  at  law 
may  as  well  fct  off  upon  5  GVo.  2.  the 
ba.ikrnpt  act,  as  in  common 'cafes  under 
G.  2.  4^ 

This  court  only  removes  fraudulent  con- 
veyances out  of  the  way,  but  will  not 
decree  profits  back  againd  the  original 
debtor  and  owntr  of  ihe  edate,  re- 
ceived pendente  lite,  in  favour  of  judg- 
ment creditors,  from  the  ftiing  of  the 
bill,  but  equity  follows  the  law,  and 

leaves 
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leaves  them  to  their  remedy  by  elegit, 

Fa^f  107 

Simple  conrrafl  creditors  (hall  (land  in 
the  place  of  bond  credicors,  and  be 
allowed  out  of  ihe  real  eilate  equal  to 
vtthzx  has  been  exhaulled  cut  of  the 
perfonal.  iio 

Where  the  land  does  not  yield  annual 
profits,  all  debts  will  not  carry  intereft 
out  of  a  trail  for  payment  of  debts,  x  1 1 

Lands  char-jcd  by  a  will  with  the  pay- 
ment of  debts,  all  the  debts  contracted 
by  a  teftator  during  his  whole  life  will 
be  a  charge.  274 

Where  a  father  in  a  purchafe  takes  an 
eftatc  in  it  himfelf  for  life,  with  remain- 
der to  his  fon  in  fte,  as  the  father  has 
the  profits  for  life,  the  eilate  is  liable 
to  his  creditors.  4S0 

The  father  in  this  cafe  was  in  poiTfifion 
of  the  whole  eilate,  and  ntccilanly  ap- 
peared the  vifiLiC  owner  ;  fo  tiiat  the 
creditor  by  an  eli'git  might  have  laid 
]^old  cf  a  moiety,  which  differs  it  from 
all  the  other  cafes.  481 

It  is  no:  necefiary  that  a  man  ftiould  be 
a<?iually  indebted  at  the  time  he  enters 
into  a  voluntary  fetrlement,  to  make 
It  fraudulent ;  for  if  he  does  it  with  a 
view  to  his  being  indebted  at  a  future 
time  ic  is  equally  fraudulent,  and 
ought  to  be  fct  afiac.  Of  id. 

Where  a  creditor  agrees  to  rake  Icfs  than 
his  debt,  provided  it  be  paid  prctifely 
at  the  day,  and  the  debtor  fails  of  pay. 
ment,  the  general  rule  of  equity  is, 
that  he  cannot  be  relieved.  527 

Cctnpofltfott  of  !Dcbt0. 

Where  a  creditor  for  1 700  /.  agrees  with 
his  debtor,  a  failing  man,  to  t.ike  1 1  s. 
in  the  pound,  to  be  paid  by  inilal- 
jnents  ;  and  the  debtor  after  the  firll 
payment  becomes  a  bankrupt ;  Lord 
HardvSiche  was  inclined  to  think,  the 
1700/.  and  not  the  grofs  fum  of  the 
compofitioD  only,  might  be  proved  un- 
der the  commiilion  oi  bankruptcy.  527 

3l|n  to^t  r?i'o?itt?  Debts  arc  to  bt  paiD 
b^  an  ejcccutc^  0;  aDmiiiitluto;^  ice 
alio  under  4!(tct0, 


JDccrcc.  See  OBill  of  CctfcO).  ^t 
tieo,  acqukl'cciicc,  3;ccuttt,  Jiu 
tcreS  of  jbi^oneH* 

There  need  not  be  certain  and  pofitivs 
evidence,  as  to  the  finding  of  dc€<!s 
after  a  decree,  but  Aich  only  as  the 
court  thinks  reafonablc.  Page  40 

The  Earl  of  Bradjunl  by  his  will  gavtf 
all  his  eilate  to  trullecs,  in  truft  {.ix  the 
defendant  Mr.  Neivport,  and  the  heirs 
of  his  body,  and  to  pay  fuch  Turns  oa: 
the  rents  and  profits  for  bis  mainte- 
nance as  Lord  BraJfard  ihcoLi  by  any 
writing  appoint.  By  a  cndici!  he  di- 
reds  the  truth es  during  Mr  *N>:i-'f'r's 
minority  to  pay  the  reiiti  to  the  p'aio- 
liiF,  fo  much  as  fiie  pl.-aici  10  be  ap» 
plied  for  his  m^iintenance,  and  the  rc- 
iidue  to  her  own  ufe  j  by  another  co- 
dicil direds  the  truflces  lh:iil  not  kv\z 
the  eftate  on  Mr.  Mtuitort  and  the  heirs 
of  his  body  till  26,  and  till  then  fuch 
maintenance  as  the  truilces  and  me 
plaintiff  Ihull  think  fit.  Mrs.  Smeth 
infilled  lite  was  intitled  to  receive  the 
rents  and  profits  till  Mr.  Nr.:'/>ct  at- 
tained  the  age  of  26,  but  the  M^fitr 
of  the  Rolls  was  of  opinion  they  veiird 
in  Mr.  Nc-^^u/'OtfM  21,  and  ; lie  time  of 
recti ving  prolonged  only  liil  26,  a"d 
decreed  the  truiices  fliould  account  for 
the  rents,  Irr.  from  his  age  of  21  to 
26,  to  the  commiitee  of  his  etiiite, 
Mr.  Newport  being  found  a  luoauck. 

344 
SL'/^hnd^who  had  a  mortgage  for  4000/. 
on  y<';:«/«^j*s  cilaic,  in  1 725,  foi<;avc 
him  800/.  and  three  years  attend ards 
lends  him  S:oI.  again  ;  in  the  inter- 
vening time  Ti/.Vj  advances  20C0/.  u 
Jennitgs,  and  obtains  a  mor.^agcott 
the  tame  eilate.  In  1729  Sir  T.  1\ 
agrees  to  purchafe  of  j'ir^nin^s  1850/. 
fee-f.irm  icnts  ijluing  out  of  Sir  1\ 
P.*s  cllate,  and  finding  Jennings  had 
mortgaged  the  tee-farm  rents  to  Sbc^ 
Z'c/v/ applied  to  him,  who  agrees  when 
he  is  paid  his  40C0/.  he  will  convey 
thcni  to  Sir  T,  P.  in  a  former  caulecti 
a  reference  to^a  Mailer  to  take  an  ac- 
count tf  what  was  due  to  Sb€phaJ% 
the  Mailer  allowed  no  more  for  prin- 
cipal than  3200/.  and  the  bill  'm 
brought  for  4000  /.  and  intereft,  vA 
unlefsi  paid,  that  Htlcy  ma,y  ftandforc- 
clokd.     Lord   Hat  dwtc Ac  did  in  tnt 
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other  caofe  the  Mafter  was  confined  to 
ShCf^herci\  m<?rrg  ige,  but  the  prefent 
IS  tor  a  .)e\v  pujjore  different  from  the 
forin-r.  and  a  mortgjigee  after  a  de- 
cree tor  a  redemption,  may  bring  a 
bill  lor  a  forccloiure;  but  the  court 
will  net  mdke  an  inconiiilent  d:*:ree  in 
a  fe^onJ  caul'e  between  the  fame  par- 
ties, on  dccounr  of  the  confufi  .n  it 
would  ireare  ;  but  at  the  fame  time 
Lord  H.4rJ:v':cke  declared  he  would 
not  upon  an  order  in  a  former  ^aufe 
tic  up  the  plaintiff,  but  will  diredl 
the  caulc  to  lland  over,  \o  as  IQ  give 
him  an  opportunity  of  laving  the 
matter  beK)re  the  court  on  a  bill  of 
review  or  otherwife,  ai  he  fhall  be  ad- 
vil^-d.  f^^g^  ^\^ 

Shf^hetd  infilled,  that  on  advancing  800  /. 
again  the  deed  ought  10  ibn  1  as  it  did 
btfirf,  a  lecurity  \(v  4000/.  the  par- 
tiei  inenJing  it  ihoulu  ;  and  his  coun- 
fel  otFerifd  to  read  parol  tviJen.e  10 
ih-w  this  intention,  whi  h  w«is  obj/cled 
to  as  bring  within  thellatute  of  frauds 
and  perjuries.  Ld.  Hartiwicke  \ii\d,  that 
the  loan  of  the  800/.  cannot  be  con- 
fid  tred  as  a  coniinuanjc  of  the  old 
mortgage  in  172;,  and  in  rcfped  to 
an  luiervening  uKumbrance,  i;>  a  new 
one,  admitting  Shepbnd  to  have  no- 
tice^ and  therefore  would  noc  allow 
the  parol  evidence.  350 

The  court  never  (ufFer  a  daree  to  account 
to  be  figned  an  J  in  rolled,  becauie  it 
tics  up  iheir  hands  from  relieving,  if 
there  fhould   have  been  any  detcd  in 


the  directions  ot  the  decree. 


583 


A  decree  ^ttc</f-^;;«^///^/'makesno  variation 
as  to  an  executor,  for  before  a  linal  de- 
cree he  may  confefs  a  judgment,  and 
does  not  at  all  alter  the  nature  of  the 


demand. 


38s 


A  decree  quod  computet  does  not  pafs  /// 
rem  judical  ayn  till  the  final  decree.  387 

No  llrefs  to  be  laid  on  the  words  that 
each  party  diOi  pay  in  a  decree  quod  com- 
pHtet,  for  till  the  account  taken  it  is 
impofliole  to  pronounce  which  will  be 
the  debtor  or  creditor.  ibid. 

To  fupport  a  plea  of  a  former  decree, 
yo*  mull  fct  forth  fo  much  of  the  f.rll 
bi;l  and  anfwer.  as  will  flicw  the  fame 
point  was  thea  in  iiiue.  603 


IDcCtJfl.     See  (Toflom  Of  loitDOtt,  ^011- 

bcv^nces^  3(fura>icca,  aroiidmSion 
atid  Operation  of  tbein>  JF^UD* 

Deeds  executed  near  together  may  be 
confiJered  as  a  part  of  the  Lme  iranf- 
aftion.  Page  76 

The  intention  of  the  parties  appearing 
on  a  deed,  always  governs  the  courc 
in  conlirudlions.  pi 

The  court  will  make  a  favourable  expo- 
fition  of  wi-rds  in  marriage  lettlementg 
to  fupport  the  intention  of  the  panics, 
and  even  in  voluntary  fetilements,  if 
the  words  lean  more  llrongly  to  the 
one  conrtrudion  than  to  the  other,  it 
mull  like  wife  prevail.  .         ibid. 

It  is  no  ground  for  a  court  of  eqniiy  to 
fet  afioe  a  deed,  that  a  perlon  put 
an  unguarded  confidence  in  another. 

202 

Though  the  conjtdcration  is  not  cxprefl'cd 
in  a  deed,  yet  if  the  court  fees  what 
was  the  real  and  maerial  conAdera- 
tion,  it  has  great  weight,  notwith- 
(Irinding  the  ftatute  of  frauds  and  per- 
juries. /i;V/. 

A  mortgage  and  an  aflignment  of  a  mort- 
gage were  put  in-fi.'s  hands  to  receive 
tne  principal  and  intereft,  who  pawn- 
ed them  to  the  defendant  S.  for  100/.' 
Lord  H.2}divi,/.ehe\6,  that  as  the  pawn- 
er mult  by  the  deeds  appear  to  have 
no  property,  he  could  not  avoid  de- 
creeing S.  to  deliver  the  deeds  to  the 
plaintiff',  and  leave  the  pawnee  to  his 
remedy  at  lawagainft  B,  306 

The  plaintiiFis  proper  in  bringing  a  bill 
here  for  the  recovery  of  the  deeds; 
for  in  an  adtion  of  trover  he  could  only 
have  dam-ges  for  the  detainer,  ibid. 
An  attorney's  faying  that  he  only  fol- 
lowed diredlioris  in  drawing  deeds  un- 
der fraudulent  circumftances,  will  noc 
excufe  him  from  paying  cofts.  328 
On  deeds  the  rule  is  certain,  that  they 
fliall  be  controuled  by  the  rules  of  law, 
and  the  intent  that  appears  on  the  face 
of  the  deeds.  ^7^ 

Iffue  in  a  deed,  is  always  a  word  of  pur- 
chafe.  ^Sz 

JDtcw  ioQ  0;  conceaieli. 

Where  a  deed  happens  to  be  loll,  yoa 
cannot  at  law  read  a  copy,  becaufe 

*yott 
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jon  mud  declare  with  prof  at  hie  in 
curia,  and  ihcreforc  you  may  biing  a 
bill  here  to  be  relieved  again ll  ^hc  ac- 
cident of  ihe  original's  being  loft.  P,  8 1 

pecM  obtafnct)  tr  T)urcf0^  contfuU 
Uotiy  fee  ISoiiti. 

Dcfcnl^ant.  Sec  Cljflhrncr.  Nf  exeat 
Tf^ji'^y  |5artfe0,  IRulc,  IDcmurret, 
ttei)cartn0,  Srconnt^  )31ca,  ^nfliKr. 

Where  a  bill  is  brought  for  new  matter 
difcovercd  fincc  the  hearing,  a  ile- 
fendant,  if  he  can  ftiew  there  is  no 
new  matter,  rauft  take  advantage  by 
plea  or  demurrer,  for  it  is  too  late  to 
infill  upon  it  at  the  hearing.  40 

Where  a  bill  '^rays  an  account,  and  al- 
lowances in  that  account,  a  defendant 
may  equally  make  obje<.Hions,  ai  if  he 
had  brought  his  crofs-bill.  59 

Though  the  plainiiir  has  not  replied  ro 
the  defendant's  anfwcr,  yet  defiring 
him  to  do  an  M,  will  intitle  the  de- 
fendant to  his  cofrs,  to  be  taxed.    101 

A  minifter  of  a  parilh,  who  prevents  an 
order  for  a  defendant's  appearance  be- 
ing publiflied  purl'uant  to  5  o.  2.  c.  25. 
is  in.ii£\abie  for  a  conicmpt.  1 14 

When  a  defendant  has  anfwercd  to  a  dif- 
covery  prayed  by  a  bill,  he  car.not 
afterwards  demur  to  it.  157 

Though  you  anfwer  to  the  difco very, 
)et  you  may  demur  to  the  relief,  ibid. 

The  defendant  prayed  to  amend  her  an- 
fwer by  adding  a  new  fatt,  gi anted  ot 
the  particular  circumllances  of  her  cafe. 

294 

Where  a  defendant  has  miftaken  a  fad,  j 
or  a  date,  the  court  will  give  him  leave 
to  amend  his  anfwer.  ibid. 

Where  a  defendant  cannot  be  m.ide  to 
appear,  it  amounts  to  the  iame  thing 
a.^  if  proccfs  had  been  taken  out  for 
want  of  an  appearance,  and  carried 
on  CO  a  fequellration.  5 1  o 

S^cmurrcr.  S?c  caitnefc,  5Dcfc!it«nt, 
(Tcflo,  ^Ica,  Oafurp,  ^^crchantc, 
3llniunt!fon,  IBcttrafnt  of  it^^xxitx^z. 

A  defendant  muft  take  advantage  of  a 
defeat  in  form,  by  a  demurrer;  it  is 
too  late  to  tbjett  aficr  he  hao  aufwercd. 


A  dcmuTcr  to  a  bill,  for  tfic  dllcorry 
of  a  cafe   which    the   defendant  hid 

«  Hated  to  his  couafiel,  for  an  opinion, 
over-ruled.  Pn^e  214 

Though  a  defendant  has  not  demurred 
to  a  bill,  as  being  too  trifling  for  this 
court  to  entertain,  yet  he  may  take 
advantage  of  the  objcdion  at  the 
hearing  ;  for  a  bill  may  have  beco 
fo  dravv-n,  as  to  h^ve  prevented  ad:- 
murrer.  255 

A  man  who  demurs  at  fsw,  demars  io 
chief,  and  it  is  a  perpetuil  bar.  if 
judi:ment  flioula  be  i.^.'ir.il  him;  btt 
if  a  demurrer  is  &ve.''-r:!'€d  \\tTCt  a  <!e- 
fend.int  m.iy  infill  afrerwurd*  upon  the 
fan.e  thing  by  .*ii«!  infv.-r.  284. 

The  defendant  dc.niur.-cd  to  the  dii":o- 
v1:ry  lought  concL'rning  proceedings 
before  the  court  of  delegates.  Lord 
Hatd.vickc  held,  that  the  fentencc  ia 
the  delegates  cannot  be  rtku,  as  this 
is  a  demand  for  real  etiate ;  and  tbfr 
pYoceed  there  by  different  laws,  and  in 
matters  too  relative  to  the  perfonal 
ertiite  only  ;  and  allowed  the  demurrer 
as  to  this  part.  387 

The  defendant  alfo  demurred  to  thcarl- 
tovcry  fought  with  relation  t(T  the 
perjury,  in  a  fuit  at  law,  chargtd  tj 
be  commicicd    by    her   procurcnient. 

iiuL 

Asa  drmurrcr  c.innot  be  gDod  f.T  pirt, 
and  bad  for  p.irt,  Lord  Hard-^idf  al- 
lowed it  like  wife  as  to  the  difcovcry 
fought  in  relation  to  the  fuborn-tica 
of  perjury.  3?9 

A  demurrer  will  lie  to  a  bill  brocghi, 
which  fecks  a  difcovery  of  the  dcft-nc- 
ant,  whether  a  particular  perfoa  is 
living,  or  where  he  is,  in  order  only 
to  mc:!:c  him  a  party  to  a  fuit.         394 

A  bili  brought  by  a  principal,  to  diko- 
ver  what  goods  the  defendant  b(  a^h: 
of  his  agent;  he  demurred,  fcr  ihat 
he  is  not  obliged  to  fct  out  what  gain 
he  hiJS  mr.de  by  the  retail  of  them; 
but  the  demurrer  was  held  to  be  infof- 
ficient,  and  over-ruled.  ibid. 

The  defendant  demurred  to  the  plain- 
tiff's bill,  brought  to  elUbliOi  a  right 
to  an  oyller  fishery,  and  to  be  quieted 
in  the  pofleiTion  of  it,  as  being  a  mat- 
ter properly  triable  at  law.  Lord 
H.irJ'V'ckc  i/tCijred,  that  ichere  tU ri^ 
cf  af-h'v  is  in  lifpute  cmIy  hei^xem  *«» 
/V/iA  t;  i.'ijncrs.  thfy  can  ne  tha  ivau  hert 


^  Tahh  f)f  the  Frhwipal  Maiien. 


T;7/  ;.'  /;/■?  f'':td  at  Iniv,  and  /A  •.•/:'T 
dilQ'xed tli  dctnuner,  ^t^^'  -4  3  3 

IDcpoCtions    0:    Cr*/.r.fnitfon,     Sec 

On  a  bill  brour-lit  by  a  ulte  a^ninTr  her 
huibaiid  to  iiavc  a  ir.ainie:Tan:e  our  of 
lier  fortune,  on  fuej^^^ilion  of  cruel 
ufa:»c  by  hir.!  ;  depcfiiirns  to  prove 
crimin;tl  converf:ition  aeain'l  ihc  wife, 
in  excuT-  for  his  ill  utige,  cannot  uc 
read,  unlcfs  the  criminal  c-nverr;i:i:)n 
ii  exprcfsly  chained  by  the  ar.rwtr.  56 

Charging  the  wife  hus  bc;i<:vfd  ii\  ar.  in- 


decent miinner,  will   in:i:le 


huf- 


band  to  read  evirlcnce^f.- ainih  her  of 
criminal  converlatiiin,  for  it  is  nor  ne- 
cefllipy,  to  make  the  charge  in  grofs 
terms.  07 

This  court  will  order  dcnoC:!  ins  ro  be 
referred  to  a  Mauer,  for  fcandal  and 
impcrrincnce.  235 

A  bill  was  brought  to  oniibliru  a  bond, 
lor  fecuring  an  amuiry  of  60/. /.T»i.  .7, 
given  the  pi<iin:iff,  r.s  ;.;<cr;:;.v.7  paJic:- 
tint  I  a  crofs-biil  praying  the  iL-curiry 
may  be  delivered  up  as  the  pbir.uii* 
was  a  common  pro(lita:e.  I'he  de- 
fendant's counfel  ofl'cred  to  prove  the 
plaintifFguilty  of  Ic-.vi'r.cf:  v.  sih  a  par- 
ticular perfon  ;  ir  wri  oLj-vi;^  \  ihc 
charge  in  the  crors-1)ili  beiti^;  c-niy,  ihc 
was  a  Jewd  womun,  iho  driondunt 
ought  to  confine  iierftrif  to  a  gcneril 
charadef,  and  not  to  p.irii.iilar  in- 
flances.  Lord  Hurd'M'cf.f  d'o^^bt  the 
cl'iiftioH  y'  grint  cmihrence  to  th:  /'•;  •- 
tlce.  of  the  court t  c  ?tl  t^-^k  t'uur  /-j  cnn/iiin' 
til  the  fuji  dizy  of  nhjarln^  ujicr  the. 
term.  333 

On  the  27thof  y;//v,  1742,  L:>rd  H:rJ- 
wlck€y  on  a  ie;i."ari::g  of  ihi"?  caiife, 
IhiJ,  it  is  fiihi.i '!U  10  pur  in  iilii::  a 
general  charge  of  U'v/d:!^!--,  and  un- 
der this  you  m.iy  ;.'iv-  p/iriiciilar  evi- 
dence, but  iix-ij  i:  iiiiii}.  be  po'nted 
and  applied   v:>  i':ic   general   cni:^:c. 

557 
That  a  wife  has  vrf!^hn'v:d  hrff  d-s 

not   imply  llic:  is  ;;n  aduitcrcli:    ami  a 

dcpo/iiioa  in  that  cjtt  to  prove  her  one 

ought  not  to  be  re ;;d.  33^ 

Sayiijg  chat  u  wite  c^id  not  behave  vviih 

thj:  duty  a-  bevTuinc  a  virtuous  won: an, 

will  uoc  iiiiitie  ihc  huibaad  10  enter 


into  prr'>f  of  her  committing  adultery, 
unleis  tlicre  is  an  cypreis  charge  of  this 
kind,  for  the  virtue  of  a  woman  does 
no:  coniiil  nicrcTy  in  challity.     P,  338 

SDepodttono  De  bene  clTc. 

I:  15  too  hve  at  the  hearing  of  the  cau(« 
to  objcd  to  dcpofjtions  taken  de  bem 
ejji  for  irregularity  ;  in  fucha  cafe  the 
court  ought  to  have  been  moved  todif- 
ciiarge  the  order  tcr  publication.    199 

Ccp^ftatfcrt.    See  JDiffcntcr0» 
SDcfccnt.    Sec  alfo  fJurcftafc. 

if  the  fame  ell  ate  is  devifeJ  to  H,  which 
he  would  have  taken  h^^  defccnt,  he  is 
in  by  defccnt.  293 

3Di(rcntct0* 

At  an  afirmbly  of  Lord  Chancellor  Ellef 
nt:*,'y  the  Lords  of  the  council,  and  all 
the  jultices  of  England  in  the  Star- 
ch imber,  it  was  held,  that  depriva- 
tions of  puritan  minifters  by  the  high 
commifilon  court  were  lawful.         665 


JDcl^fc  CUT)  c^ccuto?^ 


SDcttfc.    See 


DclJifc  fc?  ?!5tiiMUcnt  of  IDcbts.    See 
tucut  of  £)cl>t0. 


JDf-Tri'bution.    caijo  finU  be  picfcrrc^ 
ixjftl;  n^arD  tocrcto. 

A  cred'tor  cannot  take  an  afiignment  of 
a  bond  given  by  an  ad minil'trator,  pur- 
hunt  to  the  fiatute  of  dillributionf,  to 
r..;:i)i!jiller  fai'hfuily,  and  exhibit  an 
ia»£'ntory,  ti'c*.  nor  will  an  action  lie 
upon  ic,  tho'  iilTigncd  for  a  breach  he 
was  indebted  to  the  afiignesin  the  fum 
Hi  2o:>l.  upon  fpccialty.  66 

f.  IF.  cicd  intellaie  1724,  and  left  ili'ue 
7.  //'".  whoditd  within  a  week  after  his 
father,  and  his  wife  enfeinf ,  and  on  the 
20ih  of  J//IV  following  was  delivered  of 
a  daughtei :  ihe  isintilled  to  her  fh  re 
•       under 
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under  the  llatute  of  diftributions  as 
much  as  if  die  had  exited  in  his  life- 
time. Page  1 1  5 

There  is  no  determination  under  the  fta- 
luce  of  I  Jac.  2.  that  the  half  blood 
(hall  take  equally  wiih  the  whole.    1 16 

7*he  printipai  inention  of  the  adlof  y«.. 
2.  is  to  prevent  the  mother's  running 
away  with  too  much  to  her  children 
by  a  lecond  hufb^nd.  ibid. 

That  the  fliares  veft  on  the  deaih  of  the 
iniertate,  holds  equally  in  lineal  and 
collateral  (ucceCion.  117 

The  conteniion  between  the  common 
Jaw  and  ecclefmllical  court,  gave  rile 
to  the  flatute  of  diilributions.         ihiil. 

The  jurifdidion  ofiheccclcfiaftical  court 
made  more  extenfive  by  the  ftatuta, 
than  was  allowed  by  the  common  la«^. 

ibid. 

The  Aatute  of  diflributions  is  to  be  con- 
flrucd  by  the  rules  of  the  civil  law  : 
The  adi  of  1  y  2.  is  an  ad  of  voiuinu- 
anceot(V.  2.  and  ought  to  be  con- 
llrucd  in  the  fame  manner.  1 18 

The  civil  law  makes  a  diiFcrencc  between 
a  cluld  /V/  *vf::trej}i  ir.crc  in  ejje^  at  the 
fu:h?r's   death,   and   only  conceived. 

ibid, 

JDilinc  5?evbicc.   ^ot  parfon,  Cole 

ration. 

Reading  prayers,  or  a  fermnn,  in  a  pri- 
vate family,  is  not  perlorming  divine 
fcrvicc.  4r,9 

Divine  fervice  is  an  cxprcCon  made  ulo 
of  in  fcveral  a<^ts  of  parliament,  cfpeci- 
al!y  in  thole  that  direO  the  reading  of 
proclamations,  where  the  order  is,  that 
it  be  read  after  divine  fervice.        500 


SDonatio  Caufa  ^^\\.\fi.    See  ILcscci?. 
SDoSDcr.    Sec  ®arcn  anu  ^eme,  :ffrcc- 

The  defendant  puichafcd  a  real  eftate  of 
the  plaintiff's  hufband,  and  the  ciiare 
being  in  mortgage  for  a  term,  he  agreed 
to  pay  it  ofFuut  of  the  purchale  mo- 
ney, and  to  affign  the  term  to  a  truf- 
tee  for  the  purchafer  to  auend  the  in- 
heritance, which  was  accordingly  done; 
thehuibanddicdin  iTiQ^andin  1737 


the  plaintiff"  brought  her  bll  again* 
the  defendant,  for  an  account  of  pro- 
fits, and  to  be  paid  hc-r  dower :  Sir 
Thomas  Abney  fitting  fir  ths  M.im  tf 
the  Rolls,  de  t eetl d<rj;er  fi-r  /V  r//i'i^^, 
hut  Lord  Chn*trelior  rcvrrj: d  thf  d:rie^ 
and  di/miffld  thf  bill  'zci.l'^ut  cojh  P.  208 

Since  the  cafe  ot  Radr.rr  v  /''frVrr.?:/, 
Sho'vir's  Pari,  Ca/.  69.  it  has  been  a 
fettled  rule.,  that  if  a  purchiiiVr  has 
tak^n  in  a  term  precedent  to  the  right 
of  dower,  be  it  a  faiisfied  one,  or  mo- 
ney paid  for  it,  it  is  a  bar  to  the  vufc*s 
do\\er;  but  if  the  mortgage  hadlub- 
filled  at  the  hufband's  de^th,  the  uife 
might  have  rcdeeme*d  and  been  inii- 
tled  to  doiL-er  ;  or  if  he  had  paid  it  off, 
and  taken  an  (flignment  of  the  term 
to  attend  rhe  inheritance,  and  ditd 
fciicd,  the  wife  would  have  been  en- 
dowed. 209 

All  the  cafes  in  relation  to  the  point  of 
dower  are  fettled  and  reconciled  ia 
Rad?ior  V.  Vnndthtndy.  ili'uL 

Though  a  hufband  dtvifes  an  eftate  to  a 
v.'ife  lar<rf»r  than  her  dower,  ftic  isimi- 
tled  to  Lc:h  notwithJlanding.  ^27 

It  is  is  now  aii  elKibliihed  dodrin^,  thata 
wife  is  not  dowabic  of  a  irufl  cltw;e. 

5:6 

In  rail's  V.  Sutfrn,  Sir  Jc/'fpf;  ^.^11 
took  a  cliilir.dion  in  regard  to  a  truil, 
whore  it  uf kends  10  ttie  hufDandfrom 
mother,  r.nd  not  created  by  himfelf; 
but  Lord  'Ju/b^t  afierwaras,  in  iht  calc 
of  the  Jfforn-y  Gevnnl  v.  ifc/.',  de- 
termined dircLily  contrary  to  thi^  di- 
fiincticn.  ihtd. 


CcclcCafrical  Court. 
Cou:t. 


See  dirirttoal 


C;:Iimcnt.    Sec  I'^cungcr  (Cljiltrcn- 

T*"  H  E  confefiion  of  ieale,  entr)*,  and 
ouiter,  v.iil  operate  cn.y  to  the 
purpoie  for.wiiich  A\e  ejedimcnt  i»  in- 
tended, and  is  e^jualiy  fictitious  witk 
the  cjcclnient  itlclt.  24I 

A  mortgagee  is  nor  pre  Jutled  from  bring- 
ing an  ejectment  at  law  at  the  Umt 
time  he  has  a  bill  ol  ioredoiuie  de- 
pending here.  343 
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A  bill  bcirc:  brought  here,  praying  relief 
r.s  well  as  a  tlllcovfry,  whilft  r.n  cdion 
Jit  \d.\v  w:;s  c^rryin^  en  upon  ihc  fiime 
.iccjountj  i'..e«.au-t  obliged  liic  plainriff 
to  inakc  his  cicc::on  ;  who  cicwiing  to 
proceed  r.t  Ir.w,  hc,»ji.cr.dcJ  his  biii,  by 
ririkin^^  on:  ihc  piirt  vvhi:h  pr.iyed  re- 
lief, ar.J  ihe  bill  thereupon  was  Uif- 
miiicd  of  crurf?,  as  praying  nothing 
L".!!  a  difccvcry;  and  tlic  colls  of  the 
cllfmiflf/n  were  t^xed  to  the  defendaat 
at  30  i.  The  piainiilT  recovered  jaJg- 
niCnt  igainil  the  defendant  in  d«iin;«ges 
and  coils  to  the  amount  0^  440/.  and 
p'jii:icr.:  to  *xt  oir;h.c  colls  ut  i.i*^  ;.gainll 
ihe  (.0:1 .  here.  Ln  I  liar..'  -jtcJif  thG-:-^bt 
it  rtofna'ut::\  and  :/  thr  fr  iw'cnti.  {^i-.'bicb 
h"  ctciiytJ  to  IcJlwcL'iil)  ':vcu.\j'  jufufy 
hlr.,  ful.l^  he  v^^vld  r^ant  tve p:t:tkr.\ 
hii  *  hf  flo'.iltf.  i  -vbi  t  'tr  ibc  tu'.iciUt  of  the 
cr.r.t  r-J-r'!.:  c'^ciu  of  ;*,  ly  rerf>r*  tr:at 
:''t  h'll  or'  (l''j\<rctyy  had  Lii.n  {lf:n:JJld 
VI :  y  f  o/:;7.  l*''^,'^  *  ^6 


Cr^aftir.    Sec  Cc;irt  c?  v*:i;aucci*i:. 
Cftatca.     Src    vTiuRro  to   ncfcrlje 

CaliUfa  in  ircc  tail.  S.c  ir.;t:::r 
ci:iD  -Son,  aratcl/ins  SSarjuUi,  fi'cf:- 
Ijcruicii  of  Cchjtis,  v;!.t:rr::8tc;3:c- 
Cerbc  coutmscnt  18c;r.a;;;;)ciiJ.  Cc- 
tuiut  ill  tail. 

V»'l:h  rcf/'nC^Ti  to  limlfing  p^rf^.cl  property 
by  wdpls  which  if  applied  to  rt^^l  pru- 
p-;:y  would  create  an  rilute  tjil,  and 
the  general  do-irine  i/.ojccn  ;ind  of 
Jimiiauons  created  uf  perlbnai  cllate, 
i)cc  nctc  I,  89 

A  cnpyho'J  farrendc-ed  10  thchuiband  for 
i:!c,  to  the  wife  \.tx  iifc,  jcmaincicr  to 
ti.;- heirs  of  tiie  h-.^dicsot  hufband  and 
viu',  reniair.de/  in  f^c  to  rhc  furvivor, 
givii  to  the  i'j[;\ ^  <ivho  f.<t*vive:i,  a*i 
rf 'lit' -tall ^  cuhy  after  i.ojJ:L':Iify  cf  ijf.e 
f.\f:nci,  r-::!  /.'v;  ,J}  ate -tail   \'cjh   ih  the 

101 


ho:r.i  of  t'e  ht  ia:'j!ii  rt.Vr/  .v^  r. 

If  tenan:  in  t;;iJ,  rcir.ainderin  f*e,  grants 
an  eiijte  to  -/.  to  coiiimence  afitfr  the 
dea«h  of  tenant  ?n  tail,  and  then  levies 
a  tine  toother  uics,  jj.*i  cllate  is  mer- 
ged iu  die  tine.  ^99 


I:  was  mad-  a  qneflion  150  years  if  a# 
but  is  now  fetiled,  that  if  tenant  in  tail, 
remainder  in  fee,  levies  a  fine,  a  com- 
mon recovery  bars  the  fee,  and  theiflue 
in  tail  have  not  afcintilhjuris,  P.  201 

The  fon's  recovery  would  have  barred 
the  creditors ;  a  fine  would  not  have 
done  it,  for  the  reverfion  in  fee  would 
ni!I  have  been  liable.  2oiS 

Ti.e  ellate  now  come  into  pofTefnony  it 
liable  to  the  fpecialty  debts  of  (he  fa- 
ther; and,  by  circuity,  the  (imple 
ccntra^ll  creditors  are  to  fland  in  the 
place  of  fiiti.«ficd  bonds.  ibiJ, 

A  devife  of  lands  to  ooe  for  life,  and  to 
the  heirs  of  his  body,  has  always  been 
held  to  be  an  e Hate  tail ;  but  where  it 
15  to  one  for  life,  and  after  his  deatk 
to  the  ifTue  of  his  body^  there  is  no 
iullancc  where  it  has  been  fo  conRrued. 

A  devife  to  .^.  for  life,  and  to  the  heirs 
of  his  body,  unites  the  two  eflatcs  (Op 
as  to  make  the  firit  taker  tenant  ia 
tail.  444. 

Cu.:tcc  fot  life.  See  iPntftcr  atin 
£)on,  Cltatcs  in  .^cc^tail,  ^Cia&e, 
Cj^poStica  of  ^o;t)0,  €ruaec:K 
to  t^^eicrbc  contingent  iScmainiicr^. 

As  a  tenant  for  life,  and  the  pcrfon  in  re- 
mainder in  nature  cf  a  tenant  in  :ail  of 
a  freehold  lea.'c  mhy  certainly  join,  and 
bar  ihe  next  in  limitation,  fo  he  who 
has  both  the  interefts  united  in  himfcif 
ntay  ailb  bar  the  intailof  fuch  a  leafe* 

Where  a  fccond  fon  is  tenant  for  life  of  a 
freehold  Icafe,  remainder  to  the  hciri 
of  the  body  of  the  father,  the  tenant 
tcr  lire,  and  the  cider  brother  may  bar 
theintail.  260 

The  courfe  of  the  court  with  regard  to  a 
tenant  for  life  is,  that  he  liiall  keep 
down  the  intcrell  by  rents  and  profits, 
but  portions  or  principal  money  on  any 
other  incumbrance  Jhall  be  borne  by  the 
whole  eilatc;  and  therefore  the  defen- 
dant Sir  Gaorgr  Sa^vilc  ihall  not  account 
for  the  rents  or  the  value  cf  the  timber 
tut  down,  i;i  order  ihtymoV  be  applied 
towards  raiiin^j  ihc  caugh'.crs'  po(  tioC£, 

463 
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Cftatctf  foi  ycnt0.    Sec  :finc,  TDu 
Me. 

A  drmifc  of  a  Irafe  for  years  to  the  fame 
perfon  to  whom  the  fee  i%  devifed,  and 
which  commences  in  the  life  of  the  de- 
vifor,  is  no  revocation  of  the  fee.  P,'j2 

Where  there  is  a  devifc  of  a  leafe  for  years 
to  aman,andifhe  die  without liTue,  re- 
mainder over,  the  whole  intereft  veils 
in  the  firft  taker ;  otherwife  if  it  had 
been  a  leafe  for  lives,  for  there  the  firil 
taker  had  a  power  over  it  only  during 
his  own  life  to  have  difpofed  of  it,  but 
if  he  makes  no  ufe  of  that  power,  im- 
mediately upon  his  death  it  vefts  in 
the  remainder- man,  who  takes  as  a 
fpecial  occupant,  376 

Cftatcd  ht  Umplfcation.     See  3lm- 
pltcation. 

Cerm  attcntiaut  on  t\)t  3SnI)en'tance. 

A  term  attendant  on  the  inheritance  is 
confidered  as  a  part  of  Ir,  and  fhall 
not  be  fevered  from  it,  nor  can  it  pafs 
without  it.  72 

Irimftation  of  terms  fo^  ^cars.    See 
^oncp^  )do;tion0. 

An  agreement  for  a  dean  and  chapter 
cftate,  though  figned  by  the  dean  only, 
(hall  bind  the  chapter.  45 

Eiizvard  Buf/y  pofTefled  of  a  term  for  59 
years  by  a  fettlcment  made  after  mar- 
riage, conveyed  it  to  truHees  in  truft 
to  permit  his  wife  Grace  Bujjf)  to  re- 
ceive the  rents  during  the  term,  for 
her  feparate  ufe,  if  (he  fo  long  live,  and 
after  her  deceafe  to  permit  him  to  enjoy 
the  rents  during  his  life,  and  after  his 
deceafe  in  trull  for  the  btirs  of  the  body 
of  Grace  by  Edward  Bu^,  and  for  want 
of  fuch  ilTue,  remainder  to  Htnrietta 
HoJ^efon  for  her  life,  and  after  her  de- 
ceafe in  truil  for  her  two  fons  JflUiam 
and  Ed'-xard.  89 

EdiViird  BuJJy  died,  having  never  had  any 
iflue,  and  Grace  his  wife  furvived  him. 
It  was  held  that  the  whole  term  was  not 
veiled  in  Grace  BuJJy,  and  that  the 
words  heirs  of  the  body  were  not  words 
of  limitation  but  purchafe,  and  the 
icai6  was  ordered  to  be  depofited  in 


court   for  the  benefit  of  all  parties* 

Fan  ^ 

Words  of  limitation  are  improperly  ujcd 
on  terms  for  years.  90 

The  words  ;/  Grace  Bvjfy  Jhall  (9  leng  live 
are  an  affirmative  implying  a  negative 
at  the  fame  time,  that  if  ihe  did  not 
live  fo  long,  the  remainder  of  the  term 
(hould  go  over.  91 

For  want  of  fuch  fjhe,  is  the  fame  as  for 
want  of  fuch  ion  or  fuch  daughter,  for 
the  vford  fuch  confines  it  to  fuch  iffoe 
as  is  meant  by  the  words  harj  of  the 
body,  92 

Heirs  of  the  body  here  mean  the  heir  of 
the  body  living  at  the  death  of  Edvaid 
BuJD,  or  born  in  a  reafonable  time 
after.  ibid, 

CbfT»ence  anii  parol  CbiDence.  See 
H&aron  ano  iFenic,  IDecree,  Coi 
prbolD,  IDepoStions^  fdapift,  C3l<t> 
neCe,  £9ano;0,  iFrauB,  Ci^t^ 
aiib  Ci)aritable  Wih%y  jEtifatit« 

A  witnefs  if  interefled  mud  produce  a 
releafe,  or  his  evidence  cannot  be  read. 

The  rule  that  you  can  have  no  deaee 
upon  the  evidence  of  a  fingle  witoeft 
againd  the  oath  of  a  defendant  in  hii 
anfwer  are  equally  flrong  with  thofe 
that  arc  affirmed  by  the  depofition.  19 

Where  a  plaintiff  fets  up  a  title  to  aa 
ellate,  and  makes  a  perfon  defendant 
who  difclaims  all  right,  though  the 
plaintiff  does  not  bring  him  to  a  hear- 
ing, he  cannot  read  his  evidence  as  a 
proof  of  his  own  right  to  the  prejudice 
of  another  defendant.  39 

The  rule  with  regard  to  evidence  is  a  rea- 
fonable one,  and  fuch  as  the  nature  of 
the  thing  to  be  proved  will  admit  of. 

7.  W.  being  folicited  by  T.  ^.  and  his 
filler  to  ^Q  fomeihing  for  them,  faid 
if  you  will  furrender  your  copyhoid  for 
the  benefit  of  R.  IF.  I  will  fecure  an- 
nuities to  each  of  you  for  lives ;  where- 
upon r.  ir,  promifed  to  furrender  his 
copyhold  accordingly;  and  y«  iF.  did 
adlually  furrender  his»  charged  with 
annuities  of  5  Lper  avn.  for  T.  IPl't 
life,  and  2/.  10/^  for  thefifter.  R.Wm 
the  defendant  to  the  bill  brooghc  bjr 
71  IF.  for  the  annuities,  refufed  topaf 
them  unlefs  T,  W.  will  farreadcr  Jul 
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ropyhold  edate,  purfuant  to  his 
[fe*  and  indfled,  though  there  was 
•icten  agreement  between  y.  IV. 
^  W,  parol  evidence  may  be  ad- 
d  to  prove  this  fadl ;  the  cottrt  of 
2  R.  W.  may  be  allouued  to  read 
evidence  to  rebut  the  equity  fet  itp 
W.'s  bill  Page  89 

ence  fee  up  by  /J.  W,  arifes  from 
napofiuon  of  the  plaintiff  T.  W. 
lerefore  is  not  at  all  affed^ed  by 
latute  of  frauds   and  perjuries. 

^^ 
or  quit-rents  and  an  account  pro- 

l,  it  mud  be  proved  to  have  been 

ard  or  bailiff's^  or  it  is  not  evidence 

frment  here  a^y  more  than  at  law. 

140 
the  evidence  of  a  fingle  witnefs 
(I  a  negative  in  a  defendant's  an- 
s  corroborated  by  a  great  number 
cumflances,  it  is  fufficieiv^  to  fup- 
in  equity.  ibid. 

dence  of  a  neighbouring  manor 
lot  in  general  be  admitted  to  ihew 
idoms  of  another  manor,  becaufe 
is  to   be  governed  by  it*s  own. 

189 
\  not  fo  univerfal  as  not  to  be  va- 
n  fome  inftances:  for  in  mine 
ries,  the  courts  of  law  have  ad- 
d  evidenot  with  regard  to  profits 
ines,  \Sc.  out  of  other  manors, 
:  they  are  Hmllar,  to  explain 
ttllom  of  the  manor  in  queltion. 

ibid. 
I  perfon  is  mentioned  by  a  nick- 
9  or  where  there  have  been  two 
15  who  have  had>the  fame  chrillian 
iirname,  parol  evidence  has  been 
:ted  to  afccr  tain  whom  the  teHator 
t.  ^39 

utfon  of  ^ftneffes.    See  3De» 
pofitions. 

ifendant  having  examined  Mr. 
w,  his  clerk  in  court,  the  plaintiff 
iced  interrogatories  for  crofs  exa- 
ig  him,  to  which  he  demurred^  for 
he  knew  nothing  of  the  matters 
red  of,  except  what  came  to  his 
ledge  as  the  defendant's  clerk  in 
,  or  agenL  Lwd  Chancellor  over- 
^ he  demurrer,  andorderedbim  to  an- 
to  the  interrogatories.  5  24 


This  demurrer  covers  too  much,  it  ought 
to  conclude,  that  he  knew  nothing  but' 
by  the  information  of  his  client.      P> 

Where  at  law  the  party  calls  upon  his  at- 
torney for  a  witnefs,  the  other  fide  may 
crofs-examine  him,  but  it  mull  be  only 
relative  to  the  fame  matter.  ibid. 

Counfel,  folicitors  or  attornies  may  bepri« 
vileged  from  being  examined  in  fuch 
cafes,  but  not  an  agent.  ibid, 

Dol/iffey  on  his  going  abroad  as  afupercar- 
go,  by  articles  covenanted  with  the 
South  fea  Company  he  would  not  demur 
to  any  bill  they  might  bring  wichia 
two  months  after  his  return,  which  was 
altered  afterwards  to  fix  \  Gambier^  who 
drew  the  articles  demurred,  as  counfel 
to  the  company,  to  DolUffe-h  examin- 
ing him:  the  demurrer  overruled. 
for  that  what  be  kneiu  was  as  the  cok* 
weyansee  only,  525 


ejxtpti^nB.    See  d^aSct^o  ISepo^t* 


4B]Cc()anse0* 

In  the  law  of  exchanges,  where  there  is  an 
alienation  by  one  of  the  parties,  and  an 
evi^ion,  it  is  not  clear  whether  the  heir 
at  law  or  the  alienee  fhould  enter. 

369 

CjTCoinmunfcation. 

Lord  /Ztfr^/w/Vi^  over  ruled  all  thcexcep- 
tions  upon  a  motion  to  quaih  the  writ 
o^ fignijiea^nt^  and  held  there  was  f^lH* 
cient  in  thi&  cafe  to  warrant  the  court 
to   iiTue   the    excommunicato    capiendo. 

498 

A  man  may  be  refident  in  one  diocefe, 
and  come  into  another,  and  commit 
the  ofFence  charged  upon  him  in  the 
fignificavit^  and  this,  for  the  purpofe 
of  being  cited,  is  arefidence  fuiiicient; 
and  he  may  be  profecuted  in  the 
diocefe  where  he  committed  the  of- 
fence, or  otherwife  there  would  be  no 
remedy.  500 
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Ciercotfon  of  a  l9o!»cr.    See  ^^olBcr, 

operation  of  t^ciu. 

4fj:cctttoj  anD  3D:niniftrato?.  See 
OBBcnT),  a?i:potttion  of  4cioiUo  fCruC- 
tcco,  Cottfl,  3Krct0.  irCjjacietf,  and 

vraier    li-.c    llcgac^   <br    divilion    of 

9l>ateinent  ano  tefunOing  of  l^eaa 
cics,  IDccrcc. 

Where  a  man  purchafes  a  Icafehold  ellatc 
from  an  exccuUT,  itceafct  to  be  a  trull 
on  i).e  land  ;  for  where  money  ia  want- 
ing  an  executor  mull  fell.         Pagf  42 

Where  a  creditor  of  a  teftator  accepts  of 
an  execute  r's  bond,  it  is  confidcred  a> 
a  new  fecurity,  for  it  ihcws  he  rclio 
more  on  the  execator'B  credit  than  the 
charge  in  the  will.  i^i^ 

An  expie(»  devifeof  an  cftate  to  an  exe- 
cutor lolell,  or  a  charge  on  it  for  pay 
ir.cn t  of  debts,  without  fuch  power, 
gives  him  an  equal  right  to  do  it    43 

Wncre  an  expcutor  is  alfo  the  trultee  for 
payment  q\  deb^s^  the  aiTets  (hall  flill 
be  eqoital'ie,and  not  legal,  and  all  the 
creJitcrs  mull  be  pa'tU  jtari  pajfu.      50 

An  adminiftrator,  though  iniolvcnt,  mull 
be  a  party  to  a  bill  for  difcovcry  of  a(- 
fets.  5  J 

Where  one  executor  is  indebted  to  the 
teftator  by  mortgage,  if  the  co-execu- 
tors are  apprchcnfive  he  is  infolvenr, 
they  (bonld  bring  a  bill  againfl  him 
for  laic  of  :hc  eftate,  and  not  for  a 
forecloiure,  becaufe  being  an  executor 
h.*:  ^ivcn  him  an  intereft  in  the  mori- 
gaae,  5^ 

Two  pcrfons  executors  and  trufteet  under 
a  will,  would  not  prove  the  will,  nor 
fufi'er  the  ctfiuy  que  tiffi  to  take  out  let- 
ters of  adminiilration  cum  tc/famentc  an- 
vexo,  till  he  had  executed  a  deed,  by 
ivhich  he  was  to  pay  a  Jjundnd  pounds 
to  one  executor,  and  two  hundred 
pounds  to  the  other,  within  fix  months 
after  they  fhaii  have  exhibited  an  in- 
ventory. Lord  Hardwickc  declared  the 
deed  was  unduly  obtained,  and  decreed 
no  allovvance  ihould  be  made  for  the 
fum  ot  100  i'  and  200/.  to  the  plain- 
tiffs. 58 

As  to  payments  made  by  an  executor  to 
infants.    Vide  80 

An  adminiilration  taken  out  here  will  not 
.extend  to  the  colgnief  in  A/naka,  but 


an  agent  there,  t^lio  gets  in  afleti  aa- 
d'l  the  exemplification  of  a  ^ rebate* 
11  equally  chargeable  as  if  ihe  execa« 
tor  got  them  in  himfelf  Fagt  63 

A  debtor  leaves  a  creditor  by  note  pay- 
able on  demand  his  executor;  tlui 
court  will  not  allow  him  intereft  for  it 
becaufe  he  may  torn  money  to  his  owi 
advantage,  which  is  coming  in  by  die 
teftator's  aflets.         1 06  but  lee  note  t 

Though  executors  are  not  to  pay  coftsi 
yet  they  ihall  not  be  allowed  any,  be- 
caufe they  are  fuppofed  to  reimbtirfe 
themfeive»  by  the  credit  they  uke  in 
the  account  krpt  by  them.  108 

Where  the  reprelentative  of  an  intf  ftateii 
feeking  rn  give  pitterence  by  LL-nlefteg 
judgments,  the  court  will  give  tk 
plaintiff  leave  to  |ft-oceed  at  lew  tor^ 
cover  judgment  with  a  ce^ft  fx*i*tk, 
and  in  this  coorr,  for  a  aiKovrrv  tsd 
account  of  allets.  1 19 

Thf^ugh  an  adminiftration  if  not  taken  ott 
till  after  the  filing  of  the  bill,  )et  if 
procured  before  a  caofe  comes  to  a 
hearing  in  equity,  it  is  fufficient  ;otkcr- 
wile  at  law,  becaufe  there  the  defeadaat 
may  crave  eyer  of  the  letters  of  admiai- 
flracion.  X20 

If  an  executor,. for  the  benefit  of  the  tef- 
ta:or*s  eltate,  iliould  inveft  part  of  it 
in  the  funds,  or  transfer  money  from 
one  llock  10  another,  this  is  nit  a  con- 
verfion,  but  you  may  flill  follow  it  n 
much  as  if  it  continued  in  the  iaae 
condition  as  at  the  t<*llator's  death.  159 

A  wife  who  was  an  executrix  wa*  reftiain- 
cd  from  getting  in  tne  a&ttM  of  a  tefb- 
tor,  her  hufband  being  in  the  9FeJt' 
Indirst  and  not  amenable  to  the  pro- 
ceis  of  this  court.  zi) 

A  receiver  appointed  to  colledl  in  alTeu, 
and  to  bring  anions  in  the  name  of 
an  executrix,  muil  give  fecurity  co  ia- 
demnify  the  executrix  on  a«:count  of 
fuch  adions.  ihU, 

An  executor  before  probate  may  fo  far  aft 
as  to  get  in  and  receive  hit  tefta  ot's 
ellate,  or  reieafe  debta,  or  even  briBg 
a^lions  for  them.  2S5 

Though  executors  have  a  year  to  pay  ie» 
gacies,  yet  that  does  nor  extend  M  j 
debts,  but  they  are  liable  to  be  fscd 
the  moment  after  the  tclUtor's  deack 

|0I 

P.n  executor  by  am  eftaUilhed  rule  ot  law 
«•/  retain  to  pay  hia  own  debc^  btcit 

moc 
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not  obliged  to  take  in  part*  where 
there  are  not  afTets  enough  to  pay  the 
whole.  Page  \\\ 

A  provifion  out  of  a  real  edate  for  one 
executrix  will  not  bar  her,  neither  will 
fpeciHck  legacies  given  to  one,  bar 
either  of  the  rciidue  in  the  perfonal 
eftate,  but  are  put  in  only  to  give  one 
a  preference  of  the  other.  626 

A  teflatormay  give  an  executor  the  per- 
gonal «ftate  as  a  legacy,  and  exempt 
from  debts.  OfiJ. 

Hnv  to  aC<9UMt. 

It  bein^  an  exprefi  condition  of  an  execu- 
tor's taking  himfelf  under  a  will  that 
be  (hould  difcharge  the  legacies,  within 
a  year  after  the  tellatrix'sdeath,  he  paid 
into  the  hands  oftf^  three  children  if  P, 
their  legacies  of  100/.  each;  the  elded 
fixteen,  the  fecond  fourteen,  and  the 
youngeft  nine  years  of  age,  at  the  time 
the  father  embezilled  the  money  ;  the 
children  by  their  bill  demanded  a  re- 
payment. Lord  Hardtvicke  held  at  fird, 
that  as  the  executor  made  this  pay- 
ment to  fave  a  forfeiture  of  what  he 
himfelf  took  under  the  will,  he  ought 
cot  to  pay  it  over  again ;  but  afterwards 
thinking  it  a  doubtful  point,  recom- 
mended it  to  the  executor  to  give  the 
children  fomething,  who  agreeing  to 
pay  50/.  to  be  divided  amonglt  the 
three,  they  were  ordered  to  releale  their 
legacies.  80 

The  rule  laid  down  by  Lord  Cowpcr  in 
the  cafe  of  Daglcy  verfus  Tolferry^  1 
//^wi.  285.  that  in  all  cafes  lubere  exe- 
cutors pay  infants  legacies  to  fathers  they 
/ball  he  paid  over  again.  Lord  Hard' 
iL/Vii? declared  he  thought  was  too  drift. 

81 

Though  the  perfon  is  come  of  age,  dur- 
ing whofe  infancy  the  will  appointed 
an  executor  durante  minote  at  ate  ^  yet, 
if  the  executor  durante,  ^c,  has  not 
colledted  in  the  whole  edate,  he  mud 
be  brought  before  the  couru  121 

In  what  cafes  an  executor  JbalJ  or  Jbedl  not 
be  a  trujlee. 

Where  there  is  any  declaration  that  exe- 
cutors are  but  truilees,  or  if  they  have 
particular  legacies  given  to  them»  the 


rule  of  the  court  of  Chancery  is,  that 
the  reddue  diall  be  confidcred  as  un- 
difpofed.  Page  18 

Where  a  tedator  appoints  a  perfon  exe- 
cutor, ic  is  giving  him  the  refidue, 
unlefs  he  has  a  particular  legacy,  and 
the  fame  rule  holds  in  the  eccleiiadical 
court.  '  46 

A  legacy  given  diredly  to  B.  or  to  A. 
in  trud  for  B,  is  the  fame  thing,  and 
equally  excludes  the  reddue.  47 

Where  a  refidue  is  given  co  an  executor 
for  life,  it  implies  a  negative,  that  he 
diall  not  have  it  for  any  longer  cerm« 

ibid* 
Where  the  refidue  is  undifpofed,  and  a 
tedatrix  has  always  declared  the  next 
of  kin  (hall  have  nothing,  the  execu- 
tors, tho'  they  are  legatees,  diall  have 
the  reddue  notwithdanding.  6S 

The  court,  with  refped  to  the  reddue, 
will  depart  from  their  general  rules  in 
favour  of  the  next  of  kin,  where  the 
tedator's  intencioo  is  proved  to  be 
againd  them.  69 

If  the  court  is  fatisded,  the  next  of  km 
were  not  intended  to  have  the  reddue, 
the  executor  mud  have  it  q{  ccurfe, 
for  there  is  no  medium  between  them  ' 
and  excc?3tors.  ibid. 

A  tedator  gives  the  reddue  of  his  edate 
to  his  executrix,  or  to  her  heirs,  exe- 
cutors, adminidrators  or  afiigns;  (he 
died  in  his  life-time;  the  court  held 
it  was  given  her  as  executrix,  and  die 
dying  before  the  tcdalor,  he  is  dead 
as  to  the  reddue.  86 

At  law,  a  legacy  does  not  ved  in  the 
Irgatee  till  the  executor's  ad*enr,  but 
here  he  will  be  decreed  to  deliver  the 
fpccidc  legacies  according  to  the  will, 
being  conddered  in  this  court  as  a  bare 
trudee  for  legatees.  77 

CxpoQtfoit  of  cao;T»0.  S'^e  Con^f- 
tion,Contingetit  lB(etnainT»cr^  Cruft, 
miily   f^ciVy  JDtWty    under   caUl^ 

The  word  efiate  in  a  will  is  fufficient  to 
pafs  not  only  the  land,  but  the  interefl 
the  cedator  has  in  it  likewife.  ^S 

A  devife  of  plate,  jewels,  linen,  houf- 

hold  goods,  and  coach   and   hories, 

will  be  confined  to  things  of-  the  fame 

nature :  fDidfiiutlis   note«|  and  bank 
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bills  do  not  pafs  by  thofc  words.  Pa^e 

A  teftator,  having  divided  his  pcrfonal 
eflate  into  eight  (Itares,  gave  four 
parts  to  his  niece  Bvffar^  and  the  ebil- 
}^ren  hern  of  her  6oJy;  the  plaintiff 
was  born  aticr  the  will  was  made,  and 
Mrs.  Btifar  dies  in  the  tellator'i  life- 
time; this  is  not  a  hfftd  legacy^  for/be 
did  not  tale  an  efiate  tail^  but  as  a  joini- 
tenant  •with  the  plaintiff';  and  as  Jbe  is 
dtarif  he  takes  the  whole  hy  fitrvivcr/kip. 

tio 

Children  are  words  of  purchafe,  and  not 
of  limitation,  except  ic  is  to  comply 
with  a  tcftacor's  intention,  and  it  can 
take  efi'edl  no  other  way.  222 

K'  by  his  will  fays*  I  make  D.  my  fole 
heir  and  executrix,  and  if  (he  dies 
wiihout  iiTue,  then  to  go  to  Lord 
Gecrge  Beauclerk :  Z>.  levied  a  fine 
and  lufFered  a  rec(?very  of  the  real 
eilate,  and  infifis  flie  has  an  abfolute 
right  both  to  the  real  and  perfonal 
c(lates  of  the  tellator,  and  not  obliged 
to  account.  Lord  Hardwtcke  hela  the 
limiiaticn  o*ver  Vias  zoid^  and  cannot  he 
confined  to  the  defendants  dying  without 
ij'ne  lining  at  the  time  cf  her  deceaje^ 
and  dif miffed  the  bill.  308 

Then^  in  the  grammatical  fenfe,  i&  an 
adverb  of  time,  but  in  limitations  of 
cftates,  and  iraming  contingencies,  it 
is  a  word  of  reference,  and  relates  to 
the  determination  of  the  iix^  limita- 
tion in  the  eiiate»  when  the  contin 
gency  arifcs.  3 1  1 

According  to  Lord  Hardwick$*s  note  o\ 
Forth  and  Chapman,  Lord  Macclesjuld 
held  that  the  words,  lea<'je  no  ij/ue^ 
muft  relate  to  the  time  of  the  deaths 
of  the  teflator's  two  nephews,  IViiUam 
and  IValter^  and  could  not  be  extend- 
ed to  a  dying  without  iifue  generally. 

T'H.  gives  500/.  by  his  will  to  be  paid 
to  his  grandfon  T.  P:  if  he  lived  to  be 
21,  and  in  cafe  he  died  before,  then 
to  the  other  child  or  children  of  his 
daughter  M.P,  equally  arriving  at  fuch 
age.  T".  P.  died  before  21,  and  no 
child  of  M.  P.  was  born  or  living  at 
the  leflator's  death.  The  grandibil- 
drtn  hotn  after  the  death  ofT,  H  are 
in  titled  to  the  ^€0U  foe  not  being  in 
ift  itt  hi:;  Ifftime,  Ik  mufi-  beifVi  bad 


in  view  thefttfure  children  rfhis  dau^h* 
ter.  Page  329 

The  words,  equally  arri*uing  at  the  m^ 
ef  z\^  making  it  doubtfal,  whetto 
any  thing  veded  till  2 1,  the  court  di* 
re^ed  the  500/.  to  be  put  our  to  ia- 
tereft,  and  paid  in  the  mean  time  ta 
the  tellator*s  fon  ;  but  if  the  child  or 
children  of  P^  arrived  at  thrir  agti  of 
XI,  then  the  500 /..to  be  paid  to  ihem 
and  intereft  from  the  time  it  becaaif 
payable.  330 

An  elder  daughter,  where  there  is  a  foa 
is  deemed  in  equity  a  younger  child. 

The  word  reprifes  is  of  uncertain  £gni- 
fication;  but  ought  to  be  conflroed 
fecundum  jubjeflam  meiferiam,  54 j 

OrweWs  Inttr^retcr^  and  Blonnt*s  Imo 
D'fiionaryt  explain  the  meaning  oi  re- 
prifes; but  Sfetman,  who  is  a  far 
better  antiquary  than  either  of  theflu^ 
has  not  the  word  in  all  his  Gioflarv. 

iU 

A  diredion  in  a  will,  that  the  interetl, 
with  the  principal,  of  the  refidueofa 
tellatrix's  real  and  perfonal  etlate, 
(hall  be  iettled  on  her  daughter,  r 
the  heirs  of  her  body,  as  the  execu« 
tors  (hall  think  fit,  will  not  empower 
them  to  give  it  from  the  daughter  to 
the  grandchildren  :  tor  in  tbi»  cafe,  the 
word  0r  mull  be  conftrued  mu/,  in  or- 
der to  pui  arealbnable  conftruoion  oa 
the  will.  643 


ilaVt9i  aM  fftifnclpat. 

W HER  £  a  fador  makes  an  agree- 
ment for  the  hire  of  a  (hip  widi 
the  mafie^y  or  hb  own  account,  for 
48/.  a  month,  and  not  on  the  part 
of  the  merchants  his  principals,  they 
are  not  liable,  nor  their  goods  put  oft 
board  to  fatisfy  the  matter's  demand, 
but  they  are  liable  to  pay  the  fafior 
the  freight  for  the  cargo ;  and  as  he 
was  bound  by  the  charter-party,  which 
gave  the  mailer  a  ijpecific  lien  oa  the 
goods,  he  has  a  right  to  be  pud 
in  the  firft  place,  before  the  affignecs 
of  a  fador  under  a  commiffion  of 
bankruptcy  agaiaft  him  who  ftands 
OAly  in  Ike  pUoe  of  th^  baiiknipc. 

6it 
If 
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'f  A  fa^lor  becomes  a  bankrupt,  and  the 
merchant's  goods  are  not  mixed  with 
his,  they  flull  have  them.     Page  623 

Whoever  lets  his  (hip  to  hire,  mufl  take 
tare  thie  hirer  is  fubftantial ;  for  if  he 
be  not  competent,  the  mailer  muft 
fufFcr  for  his  negledt.  iltid. 

To  pay  cuftom'for  falvage,  a  fa£lor  may 
detain  goods.  ibid, 

UsaSmtx  am  &on.  See  :f rauD,  (B^nx^ 
tWXi^  Court  of  Ct)ancerF>  1durci)afe> 
CDitneftf. 

An  agreement  between  a  child  and  a  fa- 
ther to  alter  the  ]imiutions  under  a 
fettlement,  will  not  be  fet  efide,  on 
pretence  of  a  fon's  being  drawn  in  by 
the  father's  power  and  authority.     8$ 

A  parent's  duty  to  provide  for  all  his 
children,  wUl  extend  to  pofthamous 
ones,  ii6( 

Where  a  father,  tenant  for  life,  draws 
in  a  fon,  tenant  in  tail,  to  join  in  a 
conveyance  which  would  deftroy  his 
remainder,  this  court  on  very  flender 
evidence  of  fuch  a  pradice  in  a  father, 
will  relieve  the  fon ;  for  fuch  an  at- 
tempt in  a  father  it  a  plain  fraud  upon 
the  cuftom.  161 

Lord  Chancellor  King^  in  the  cafe  of 
Glijffen  verfus  Ogtlen^  refufed  to  give 
relief  on  a  conveyance  obtained  by  a 
father  from  a  child,  at  thinking  it  a 
fair  bargain  ;  but  the  I<ords,  upon  an 
appeal  in  March ^  I73l»  laid  great 
weight  on  the  circum (lance  .of  the 
conveyance  being  obtained  by  a  father 
from  his  daughter  iu  diilrefsy  and  re- 
verfed  the  decree.  258 

The  defendant's  late  father  gave  ajudg- 
jaent  to  the  plaintiiF's  teftator  for 
120/.  a  fettlement  fet  up  in  bar,  made 
after  the  marriage  of  the  defendant's 
father  and  mother  in  1694,  in  which 
the  father  was  tenant  for  life,  the  mo- 
ther tenant  for  life,'  and  the  defen- 
dant firft  tenant  in  tail ;  in  1700,  the 
father  porchafed  4/.  per  annum  jointly 
with  the  defendant,  to  them  and  their 
heirs  c  in  1708,  he  made  another  joint 
porchafe  with  his  youngell  fon  of  5 /. 
per  ammm^  and  fettled  it  as  a  provi- 
sion for  his  younger  children,  paid  the 
purchale-money  lor  both  the  eflates, 
and  coniinvedin  poflcfiion  to  his  death 


in  1735;  the  plaintiff  infilling  that  all 
the  ellares  are  fuhjc6l  to  the  judg- 
ment, and  that  the  fettlement  being 
after  marriage  was  voluntary,  brought 
his  bill  to  have  fatisfadlion  out  of  the 
eflates  of  the  conufor  of  the  judg- 
ment. A  creditor  on  the  circum  (lances 
of  this  cafe  was  decreed  to  be  let 
in  upon  the  edates  jointly  purchafed  by 
the  father  and  his  fons,  and  a  moiety  " 
of  each  direded  to  be  fold,  and  the 
money  arifing  therefrom  to  be  applied 
to  the  fatisfadion  o(   this  judgment. 

Though  the  father  pays  the  whole  con- 
(ideracion,  yet,  if  the  purchafe  ii  made 
in  the  name  of  a  younger  fon,  the  heir 
cannot  maintain  it  as  a  trud  for  the 
father.  480 

Though  it  may  be  proper  Jiare  dedfis 
yet  Lord  Hardwicke  thought  the  cafet 
had  gone  full  far  enough  in  favour  of 
advancements,  and  that  he  ought  not 
to  carry  it  further.  ibUI* 

The  reafon  why  a  purchafe  in  the  fon's 
name,  though  the  poffeiiion  continued, 
in  the  father,  has  been  held  an  ad- 
vancement  of  the  fon,  is,  becaufe  the 
father  was  his  natural  guardian  during 
his  minority.  ihid» 

A  purchafe  in  the  names  of  father  and 
fon,  as  joint 'tenants^  is  no  advance- 
ment of  the  (on,  as  it  does  not  anfwer 
the  purpofe,  for  till  a  divifion,  the 
father  has  the  poiTeflion  of  the  whole, 
and  even  after  it  a  moiety,  befides  the 
chance  of  the  other  moiety  by  furvi- 
vorlhip.  ibid^ 

JftfjfBxm  Sent.    See  Dfdrer?  ano 
iRent. 

/ee-Stnpie  ann   iPee>taif.    See   CC- 
tates. 

iFinc.    See  Cotenant. 

A  covenant  in  a  mortgage-deed  by  a 
hufband  and  wife  in  1692,  to  levy  a 
fine  in  the  Eafier  term  following,  but 
was  not  levied  tHl  Tri/tiiy  term,  1695  ; 
for  xo/.  more  they  join  in  a  convevr 
ance  of  the  equity  of  redemption,  and 
covenant  the  fine  heretofore  It  vied 
fhouid  be  to  the  ufes  of  this  deed. 
Thecove^aac  in  1695  heli  to  be  good, 
U  u  3  aa4 
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and  binding  on  the  hufband  and  wife, 
and  that  the  former  dttd.  might  be 
laid  out  of  the  cafe,  as  the  covenant 
under  it  for  levying  the  fine  in  Ea/ler 
term  was  not  ftridtly  purfued.  Pagejg 

Tenant  for  years,  at  will,  or  at  fufFer- 
ance,  cannot,  by  fine,  devell  an  eflate 
and  rurn  it  to  a  right.  240 

If  a  pcrfon  has  loft  his  right  by  a  legal 
bar,  he  can  have  no  remedy.         iiU» 

Though  in  a  fine  there  ire  often  more 
parcels  of  land  than  belong  to  the  co- 
nufor,  yet  a  court  of  equity  will  rc- 
(Irain  ic  to  fuch  lands  as  really  belong 
to  him.  X41 

Where  a  fine  and  non-claim  is  levied  by 
one  who  got  poireflion  under  a  forged 
deed,  a  court  of  equity  will  decree 
againft  the  fine.  381 

Where  tenants  give  a  conditional  pof- 
feflion  only,  provided  they  may  pay 
their  rents  to  a  third  peribn,  till  a 
fuit  is  determined,  a  fine  levied  un- 
der fuch  a  poiTcffiou  will  not  be  fuf- 
fered  to  (land.  390 

Should  fuch  a  fine  prevail,  what  is  faid 
to  be  a  folcmn  a6l,  and  the  end  of  all 
controvcrfics,  wouki  ceafe  to  be  fo, 
and  introduAory  of  numerous  frauds  ; 
even  at  law,  fines  will  be  fet  afide  for 
fraud  i  as  in  a  cafe  of  a  tenant  for 
years.  /.?/V/. 

If  a  pcrfon  purchafesan  eftate,  which  he 
fees  hav  a  defctl  upon  the  face  of  the 
deed,  yet  a  fine  will  be  a  bar  ;  for 
that  defedl  is  the  very  occaiion  of  le- 
vying the  fine.  631 

A  perfon,  who  purchafes  from  a  truftee 
who  levies  a  fine,  is  as  much  atrudee 
as  he  was ;  the  fame  as  to  a  grantee  of 
a  mortgagee,  his  fine  wiir  not  dif- 
chargc  the  equity  of  redemption  •    /^/V/. 

The  operation  of  a  fine  and  non-claim 
is  not  by  turning  it  into  a  right,  but 
it  is  by  force  of  the  bar  arifing  from 
the  llaiutc  of  non-claims.  /^/V. 

:^0}fefture.  See  IRedtafnt  en  Car- 
riage, under  Jdartiajr^  CotiBt- 
tion. 

Where  there  is  a  condition  annexed  by  a 
will  to  a  devife  of  real  or  pcrlbnal 
eflate,  and  no  notice  required  to  be 
given,  unlcfs  the  legatees  perform  the 
coocitioa  they  canuot  be  tntitled,  and 


where  there  if  a  devife  overj  a  forfei- 
ture incurs.  Page  616 

JFrauD.  See  ^tit  and  9ncefto},  dpar- 
Hage,  Scprcemcnt  ntiMr  bsntt,  3t- 
to^ne^  ann  fi^oltcitoi,  9aroii  ani 
iPemc,  m^onM.  Cttc^ng  SargatX 
under  f^Cr.  CotfaSon.  CoMb,  Con- 
cealment, IDccDi,  4BfecutatSy  Jm- 
fiodtion.  Sccount,  €l)artuble  €•;- 
potuiouy  (satXiy  iPattcr  an  ttm. 

A  note  of  hand,  at  the  begionioe  of  it 
was  mentioned  to  be  for  201^  bor- 
rowed and  received ;  bat  at  the  lat- 
ter end  were  thefe  words,  whkh  I 
promiji  never  to  faj^  Lord  Chief  Jof- 
tice  barker  held,  the  plaintiff  in  tke 
aflion  as  well  intitled  to  recover  the 
20/.  orpon  the  lending  on  one  fide, 
and  the  borrowing  on  tbe  other*  not- 
wiihftanding  the  words  in  the  oon- 
clufion  of  thenote.  32 

Where  money  is  lent  to  two  peribni,  and 
either  thro*  fraud,  or  waoc  of  flull, 
the  bond  is  made  a  joint  only,  in- 
(lead  of  a  joint  and  feveral  boml, 
thefe  are  heads  of  equity,  on  which 
the  court  always  relieves.  33 

Where  a  mortgagee  was  prefent,  whilfta 
mortgagor  was  in  treaty  for  his  fon's 
marriage,  and  fraudulently  concealed 
his '  mortgage,  the  court  decreed  the 
fon,  the  wife,  and  the  iffne,  ibould 
hold  the  lands  againft  the  mortgagee 
and  his  heirs.  49 

Where  a  perfon,  advancing  noaey,  re- 
fufes,  after  an  ab(blate  conveyance,  to 
execute  a  defeafaoce,  chii  court  will 
relieve  againft  the  fraud.  99 

In  a  cafe  of  fraud,  the  evidence  of  a  pcr- 
fon who  joined  in  granting  and  con- 
veying away  her  eftate  was  admitted, 
tho'  it  invalidated  her  right  to  the  ef- 
tate file  had  fo  granted  and  conveyed. 

Where  a  father  obtained  an  abfolnte 
conveyance  from  a  daughter,  in  order 
to  anfwer  one  particular  purpoie,  and 
afterwards  makes  ufe  of  it  for  another^ 
this  court  will  relieve  under  the  head 
of  fraud.  x{4 

The  piainti/F,  as  heir  at  law  to  Sir  jim, 
L(Cf  brought  a  bill  to  fet  a£de  a  con- 
veyance of  the  ellate  of  the  defendant 
on  a  fupgeftion  of  fraad^  imf ofitioo. 
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and  undae  influence:  Lord  Hardwicke 
held,  ihe  pIainiifFough:to  be  relieved, 
and  decreed  thf  deed  (hoold  be  de- 
livered, and  poflcffion  of  the  eftate 
likewife  given  him.  Page  324 

Settled  ever  fincc  the  cafe  of  PrjQis  and 
Andrews^  that  a  will  cannot  be  fet  afide 
for  fraad  here,  becaufe  where  it  is  a 
will  of  perfonnl  eftate,  it  may  be  fet 
afide  in  the  ecclefiaftical  coorti  and  a 
will  of  real  «ftate  at  law.  Of  id. 

Not  reading  a  deed  :o  a  perfon  in  the 
rough  draft  before  the  execution,  nor 
in  the  engroflfment  at  the  time  it  was 
executed,  is  a  badge  of  fraud.      327 

£•  making  T.  believe  the  grant  of  a  (lew- 
ardlhip  was  fo  drawn,  that  he  might 
revoke  it  at  pleal'ure^  whilft  £.  had 
taken  it  to  himfelf  and  his  heirs ;  the 
court  held,  that  £.  having  abufed  the 
trull  repofed  in  him,  and  manifeilly 
intending  to  get  the  eftate  into  hts  own 
hands,  the  grant  of  the  ftewardftiip 
inuft  be  delivered  ap«  and  T,  mufthave 
hit  full  cofts  of  fttit.  332 

Fraud  is  what  is  done  in  fecret,  and 
where  there  is  a  concealment  from  the 
party  in  a  matter  which  concerns  him 
in  intereft.  561 


HxdMz  ant)  1^x\wAz%. 
meat. 


:frec9encb-    SeelDotoer. 

The  father  of  the  plain  tiff  *•  huflband 
bought  cuftomary  freehold  lands,  which 
were  conveyed  to  him  and  D.  and  ihe 
heirs  of  the  father,  who  dies,  af:er  de- 
vifing  the  lands  to  hisSbn  in  tail,  who 
dies ;  living  D.  the  plaintif  lays  the 
cuftom  for  the  whole  as  her  free  bench 
Lord  Hardwicke  faidf  this  was  a  de- 
mand of  cuftomary  dvwer  out  of  the  trujt 
of^freehQld  eftate ,  and  difmfjfid  her 
bill.  5-5 

It  is  a  dying  feifed  of  the  hpiband,  and 
not  a  feifin  during  coverture*  intitles 
the  widow  to  her  ijree«bench.  526 

ifredmfl),  t!)ftt3«  fl^eH  tbertto.  See 
aUu  ii^a  tiers  cotitroUcrteo  tiettDi>t 
t^  tizix  onD  C  jecitto^  under  9eir« 


See  9stee« 


4Va4nc  ani)  (Sainc^bceiier*    See  OBeitD. 

AN  unqualified  perfon  (hooting  a 
game  keeper's  dog  will  juftify  a 
judge  in  directing  confiderable  da- 
mages. Page  192 
Bonds  taken  for  the  prefervation  of  the 
game*  and  to  prevent  poaching,  are  for 
the  benefit  of  the  obligor,  as  this  fort 
of  idlenefs  leads  to  worfe  confequences. 

There  is  no  aft  of  pa  amcnt  which  ai- 
refts  taking  bonds  in  this  parcicuiar 
cafe,  but  the  afts  which  relate  to  the 
cuftoms,  and  the  3^56  \,  e  15.  a- 
gainrt  deer  ftrraiing  dirccl*  fuch  bonds, 
fo  that  the  doing  of  it  is  not  malum  in 
A  ikiJ. 

Thefe  bonds  are  not  intended  as  a  bare 
fccurity  that  the  obligor  ftiall  not  offend 
for  the  future,  bus  are  by  way  of  llafcd 
damages  between  the  parties.         ikidm 

Filhing  with  an  angling  rod  is  not 
poaching,  nor  was  it  ever  fo  eilcemed. 

(VamCtig. 

A  motion  for  further  time  to  redeem  a 
mortgage,  and  that  ic  (hould  ftand  as 
a  fccurity  only  for  what  was  bona  fide 
advanced,  but  forfeited  as  to  what  was 
won  at  play  :  Lord  Hardwicke  faid,  as 
Mr.  Fleetwood  in  a  former  caufe  where 
he  might  have  done  ic,  did  not  infifton 
a  redemption,  the  forclofurcs  could 
not  regularly  be  kept  open,  but  oa 
the  whole  circumftances  allowed  three 
months.  ^67 

The  enfoiting  the  gaming  aft  Is  of  great 
confequence  to  the  public,  and  noc 
confined  merely  to  the  intereft  of  pri- 
vate perfons.  ihid^ 

Though  gamefters  call  them  debts  of  h$^ 
nouTy  yet  this  court  thinks  it  faWe  ho- 
nour, and  that  the  fNerfon  who  informs 
and  difcovers  thefe  practices  has  done 
a  meritorious  a6t.  ibid. 

C^ran^ct^ttDten.     See   ejrpoacfoit   oC 

A  parent  is  bound  by  nature  to  fupport 
a  child ;  but  this  has  not  been  extend- 
ed :ogfand%.hildrcn,  and  therefore  not 
iacitled  to  intereft.  33Q 

U  u^ 
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45ttartifati.     See  3nfant0>  j^^inte- 
nance. 

Though  there  be  no  caufe  depending, 
there  may  be  an  applicaiion  to  the 
court  in  the  cafe  ot  guardianlhip  of 
children.  14 

A  teftamentary  guardianlhip  is  not  aflign- 
able.  ibid. 

If  a  guardian  purchafes  his  ward's  cllate 
immediately  upon  his  coming  of  age, 
though  it  carries  fufpicion  with  it,  yet 
if  he  gave  the  full  confideration»  it  is 
not  voluntaryf  nor  can  it  be  fet  aiide. 

>5 


i^abea^  €iiV/a%.    See  Certto^ti. 

A  Habeas  Corpus  and  a  ee^tiorari  dif- 
fer; that  removes  the  body  eum 
cuufa^  and  you  declare  de  fiovo  in  the 
fuperior  court;  but  on  a  certiorari  yon 
mud  proceed  on  the  record,  as  it  ilands 
when  removed.  3 1 7 

l^cfr  ant  Snceffo).    See  9ffct0,  CSIilij 
ifepecific  ]Lesacie0. 

The  heir  at  law  does  not  want  an  txi^red 
intention  to  take  by  a  will ,  though  it 
is  other  wife  with  regard  to  a  deed. 

An  heir  at  law  it  as  much  at  libeity  to 
invalidate  the  will>  as  the  devisee  to 
ellablifh  it ;  and  fuch  a  fuit  is  to  ail  in- 
tents a  lis  pendens,  174 

If  an  heir  conveys  an  eflate  to  a  (Irangcr 
whild  there  is  a  ibir  for  eilabliihing 
a  wij],  and  it  is  afterwards  e0abli(h- 
ed,  the  grantte  of  the  heir  ij  bound. 

If  an  heir  at  law  in  a  fuit  to  eftabliih  a 
will,  prevails  to  fet  it  afide,  he  Hiall 
have  the  benefit  of  the  evidence  io 
that  caufe  againft  a  purchafer  pendente 
lite.  ibid^ 

An  heir  mufl  be  charged  in  the  debet  ai 
well  as  the  detinet,  and  before  the  (la- 
tute  of  jeo^ils.  it  would  have  been 
error  if  other  wife ;  which  (hews  he  is 
to  be  confidered  as  a  debtor.  205 

If  judgmrnt  b^  by  default  againft  an  exe- 
cutor,  it  can  cn!y  be  d^  bonis  tejiataru  ;  j 


but  if  againft  the  heir  it  may  be  A 
bonis  propriisn  Page  205 

Though  a  perfon  has  an  intention  todif- 
inherit  his  heir,  yet  if  it  was  owing  to 
fraud  and  im portion,  this  will  fetd 
back  and  reveft  it  in  the  heir.        327 

An  heir  is  in  titled  to  his  cods,  for  it  is 
the  law  which  cads  the  deicent  npon 
him  ;  otherwife  as  to  an  executor,  be- 
caufe  he  may  renounce.  408 

A  bare  intention,  or  even  oegaiive  words, 
will  not  exclude  an  heir  at  law  fron 
indfting  on  a  refulting  troft.         566 

A  man  by  empowering  other  perfoos  to 
difpofe  of  his  edate,  difinheriu  his  heir 
as  much  as  by  his  own  a6toal  difpofi. 
tion.  567 

Where  ateftator  fays,  I  will  my  heir  (haa 
fell  the  land,  without  mentioning  for 
what  purpofe,he  is  not  obliged  to  fell; 
but  if  he  appoints  his  executor  to  iell, 
it  is  turned  into  perfonal  aiTets,  and 
leaves  no  refultine  trnft  in  the  beir. 

tt^xttx^  conttobetten  feettmcn  ^ 
l^etr^  e%tint^y  anil  IDctifrce.  See 
tides  9ffet0  tnarQ)aiieli>  anD  fntohit 
o^Der  S>cbr0  are  to  be  iku'd,  and 

^llD0, 

All  my  freehold  lands  10  the  tenure  of 
.  the  widow  L,  and  the  refidue  of  mj 
eflate^  confifting  in  ready  mon^,  plate, 
jewels,  leafes,  judgments,  mortgages, 
Uc.  or  in  any  other  thing  whereibever 
or  whatfoever,  I  give  to  J.  H.  or  her 
afligns  for  ever.  The  cwurt  ivtJl  ntend 
am  intt/lacy  in  favour  of  tbe  beir  at  Urc:^ 
uulefs  there  is  a  clear  inientiou  to  fnfi 
the  real  efiate.  102 

Where  an  heir  at  law  will  bring  a  bill  to 
fet  afide  a  will  for  iofanity,  inftesd  of 
an  eje^ment,  he  (hall  pay  cods  if  he 
fails.  424 

Where  an  heir  is  brought  before  the  coon 
as  a  defieodant,  and  an  iflue  at  law'ji 
diredled  to  try  the  fraud  or  iafanity  of 
the  tedator  though  he  fails  in  over- 
turning the  will,  the  court  will  not 
give  cods  againd  him,  but  very  often 
allows  the  heir  his  cofts.  ilni. 

Before  the  datute  of  frandalent  devifes 
an  heir  would  have  had  the  aid  of  the 
perfonal  edate  in  cafe  of  the  real.  b«t 
if  there  was  no  perfonal,  is  not  \m* 

tkM 


A  Tahli  of  the  Principal  Matiers. 


titled  to  a  contribution  from  the  devl- 
fee.  P^&^Al^ 

l^ctr.    See  %tLXZ^ixin  catching. 

I^otcbvot.    See  CttSotn  of  3lont)on. 

ir.  on  his  Ton's  marriage  fettled  5000/. 
old  and  new  annuities  on  hirofeif  for 
life,  then  on  IVJz  wife  for  life,  re- 
mainder CO  his  fon  for  life,  with  re- 
mainder to  his  intended  wife  for  life, 
with  remainder  to  the  iiTue  of  the  mar- 
riage: Not  onJyfo  much  as  his  eflatefor 
life  in  theje  otinHtties  is  valued  aty  hut 
the  'whole  5  COO  /.  muft  be  brought  into 
hotchpot  hi/ore  the  fon  can  be  aJmittcd 
to  ajhare  of  W.'s  perfonal  ejlate  "^ho 
died  intejl ate.  635 


JmpUcatfoo. 

TR  U  S  T  S  by  implication  arife  where 
one  perfon  pays  the  purchafe  mo- 
ney, and  the  conveyance  is  taken  in  the 
name  of  another  ;  but  the  rule  11  not 
{(^  large  as  to  extend  to  every  i/oluutary 
conveyance,  256 

3Sncttmb^nce.    See  S^ttmitlzn. 

A  prior  creditor  who  buys  in  a  puifne  in- 
cumbrance, thongh  he  did  not  give 
the  full  value,  ll^all  be  allowed  the 
whole ;  otherwife  as  to  a  trullec,  agent 
heir  at  law,  or  executor,  who  fliaH  be 
allowed  no  more  than  what  they  gave 
for  fuch  incumbrance.  54. 

3lnfant.     See   <0ttart»iatt»    IDifttibu- 

tlon.  d^CCUtO^  under   ^0\0   tO  ac- 

count,  mitmtB,  fl^alntenance,  3ii- 

Children  have  a  natural  right  to  the  care 
of  their  mother.  1 5 

A  fchool-boy  contrails  a  debt  of  59/. 
for  Burgundy^  Champaigag  Claret  ^  6fc. 
with  G.  a  vifiualler  in  the  fpace  of  five 
months  time  ;  in  a  few  days  after  he 
came  of  age,  G.  prevails  oa  him  to 
give  a  note  for  the  59  /.  without  pro- 
ducing any  account,  or  delivering  him 
a  bill.     The  court  tt/^n  the  civcutnfiances , 


of  the  cafe   decreed  the  note  to  be  deli' 
vered  up  to  he  cancelled*  ^^S^  Si- 

There  is  no  difference  either  in  law  or 
equity  between  an  infant  of  16  or  17 
and  one  turned  of  20 ;  the  latter*  if  im* 
pofed  upon,  equally  relievablc  with 
the  former,  for  till  an  infant  attaint 
21  he  iscoi]ndered  as  fuch.  35 

If  an  infant  takes  up  goods  before,  and 
gives  a  note  for  them  after  he  comes  of 
age,  provided  there  be  no  fraud,  it  19 
good  at  law.  ibid. 

Where  an  unconfcionable  bargain  is  made 
with  an  infant  before  he  comes  of  age 
and  a  note  of  hand  is  taken  from  him« 
immediately  on  his  coming  of  age» 
the  court  on  a  bill  brought  even  by 
the  executor  will  order  it  to  be  cancel- 
led :  for  attempting  thus  to  fubllan- 
tiate  fuch  a  bargain  made  with  an  in- 
fant during  his  infancy,  is  a  princi^ 
pal  ingiedle&t  with  a  court  to  relieve. 

Where  a  mother  fecrets  her  childrea 
who  are  infants,  fervice  of  afubpcena 
on  her  is  fufficient,  as  (he  is  the  natu^ 
ral  guardian  of  the  children.  70 

A  child  im  ventre  fa  mere  is  in  return  natura, 
and  is  as  much  one,  sa  if  born  in  the 
father's  life-time.  1 1 7 

This  court  will  grant  an  Injunflion  to  flay 
wafte*  in  favour  of  an  infant  in  ventre 
fa  mere.  ibid. 

Though  a  witnefs  be  an  infant,  her  ten- 
der years  will  not  invalidate  her  evi- 
dence; for  circumilances  of  didrefs 
make  as  great  an  imprcffion  oa  a 
young  mind  as  an  old  one.  245 

If  an  infant,  who  contraded  a  debt  dur- 
ing his  minority,  (hews  his  confenc  to 
it  Dy  confirming  it  after  he  comes  of 
age,  it  will  effeduaily  bind  him,  the' 
it  was  voidable  at  his  election.         ilid. 

If  a  plaintiff  who  is  of  age  does  not  re- 
ply, it  is  an  admiflion  of  the  fads  in 
the  anfwer ;  but  an  infant  csn  admit 
nothing,  and  therefore  his  not  reply- 
ing does  not  afiedt  him.  377 

Where  there  is  an  application  to  th^J 
court  to  lay  out  pare  of  an  infant's 
perfonal  eflate  in  land,  if  he  dies  be- 
fore 21,  or  does  not  approve  of  the 
purchafe  when  he  ccmts  of  age,  tfic 
property  willnot  alter.  *         413 

Infants  when  qf  age  arc  intirleJ  lo  put  ia 
a  new  anfu'er ;  and  if  they  can,  to 
make  a  better  defence.  531 

At 
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At  law,  the  courts  in  Tome  cafi^s  will  ad- 
mit ihe  parol  to  demur,  even  where 
the  fuic  is  brought  by  the  infant  as  de< 
mand anc.  Page  5  3 1 

This  court  has  in  fomefew  inflances  given 
an  infant,  where  he  was  a  plaintiff,  a 
day,  to  (hew  caufe,  botit  mud  be  on 
extraordinary  circumftances.         ibid. 

An  infant  is  proper  in  applying  to  put 
in  a  better  anfwer,  where  he  might 
not  be  able  to  come  at  the  fame  evi- 
dence when  he  is  of  age ;  as  the  fa£l 
lie  wants  to  examine  to  is  of  long  ftand- 
ing,  and  the  witnefles  confequently 
▼ery  old,  and  may  die  before  he  ar- 
rives at  21.  532 

3lntif8tiunt. 

.In  an  indidment  for  keeping  a'  common 
b^wdy-hottfe,  or  gam ing-hou(e,  though 
the  charge  is  general,  yet  you  may 
give  particular  fadls  in  evidence.    339 

lo  an  indiflment  4f  tar  retry  the  defen- 
dant is  in  titled  to  a  t9^  cf  the  articles ^ 
which  are  to  be  iniiiledonagainft  him 
at  the  triaL  340 

3nionStoti.  See  il^nr 0^  caaftc^  d^r« 
ci^atttg. 

The  plaintifF  through  feveral  mcfnc  af- 
£gnmen(s,  being  in  pofTeflion  of  a  right 
originally  in  the  city  oi  London  of  fup- 
plying  Souihwark  with  water^  prays 
an  injunction  to  reftrain  the  defendant 
^om  incroaching  on  his  right,  by 
raifing  engines,  laying  pipes,  tic,  and 
to  have  it  ellablilhed  in  this  court :  the 
defendant  demurred  to  the  bill>  for 
that  the  plaintiff  ought  firll  to  have 
ellablifhed  bis  right  at  law.  LArd  Hard- 
nvicke  alhwed  the  demurrer  I  as  the  chance 
there  nvas  rf  the  plaintiff's  right  falling 
to  the  ground  at  Itrtv,  ivas  a  Jlrong  rea- 
fonforit.  391 

Jntanft?.     See  Hunatfc,   ifrpitftuai 
Court. 

In  an  iiTue  on  non  compos  mentis  you  muft 
give  particular  adts  of  madnefs  in  evi- 
dence, and  not  general  only,  that  he 
itiniane.  340 


^nfufiittce. 

Whilfl  a  (hip  is  preparing  for  a  voyage 
upon  which  it  is  iafured,  the  infurer 
is  liable  ;  but  if  the  voyage  is  laid 
aiide,  and  the  (hip  lies  by  for  %xtM% 
or  feven  years,  wiih  the  owoer'i  pri- 
vity, the  infurer  is  not  liable.  Page  3.;9 

It  is  neceffary  the  party  injured  (hoold 
have  an  intereft  or  property  in  titf 
honfe  infured  at  the  time  the  policy  ii 
made  out,  and  at  the  time  the  fire  hap- 
pens ;  and  therefore  after  the  leafe  of 
the  hoofe  expiM,  the  infnred's  affign* 
ing  the  policy  does  not  oblige  the  io- 
furers  to  make  good  the  lofs  to  the  af* 
fignee.  554 

The  term  in  the  books  that  treat  of  ia- 
furing  is  averfii  pericuU^  the  intentioQ 
being  to  avert  any  damages  or  lofs  die 
infured  migh  t  fu  (lain .  556 

Policies  of  infurance  are  not  affignablein 
their  nature,  nor  intended  to  be  af- 
figned  from  one  to  another  perfoo» 
without  the  confent  of  the  office.  557 

3nttntfon.  SeeenNrfltftnofroeitt. 

A  court  of  equity  is  more  liberal  than  a 
court  of  law  in  conltruing  words  to 
make  them  agree  with  the  intent  of 
the  party.  581 

Jittered  of  ^flp^nep.  See  Sttnfni- 
ftrato^^  IBoiiM,  Snmtitf^  i9^|t- 
V^Vy  f^olDcr,  Jreiano,  «fitrt. 

A,  by  will  in  1699*  creates  a  truft  term 
of  2 1  years  for  the  payment  of  debts 
and  legacies,  to  be  paid  within  five 
years  after  his  death,  and  by  a  codicil 
devifes  the  fame  eftatcs  to  traftees  aod 
their  heirs  to  pay  the  wife  during  ber 
life  300  /.  per  aim,  and  with  the  furplss 
profits  his  debts  and  legacies :  the  lef- 
tator's  widow  did  not  die  till  1736: 
the  quedion  waa,  whether  a  legatee  fbr 
ao  /.  and  a  fimple  contra^  creditor  for 
76/.  91.  are  in  titled  to  intereft  upon 
the  legacy,  and  debt,  and  from  what 
time  \  It  was  held  that  intereft  on  the 
legacy  begun  at  the  expiration  of  tlie 
five  years,  but  on  the  debt  from  the 
time  only  it  was  aicerutned  by  the 
MalUr'areport^aAdcoBfiriaedia  lyiy* 

lot 
Alegiqr 
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A  legacy  in  it's  n&Cure  carries  inte- 
reO,  and  there  is  no  diiUn^lion  be- 
tween a  reverfionary  eitate  and  any 
other.  Pa^e  I  lO 

Lord  Hard'xicke  declared  he  knew  of  no 
general  rule,  that  on  a  traft  created 
for  the  payment  of  debt3»  fimple  con- 
trad  ones  Aiall  carry  intercft.         ibid. 

A  gift  of  300/.  due  upon  a  bond  does 
not  carry  the  interelt  incurred  in  the 
teftator's  life  time,  becanfe  it  was 
doubtful  what  it  might  amount  to, 
from  the  uncertainty  of  the  time  the 
teflator  might  live  after  making  his 
will.  112 

The  court  often  decrees  intcreft  from  the 
time  thedemand  was  liquidated,  though 
the  debt  did  not  carry  intcreft  in  it's 
own  nature.  212 

It  is  the  rule  of  this  court  to  allow  no 
inore  than  4  /.  ^  cent,  where  the  will 
does  not  mention  intereft  on  portions 
charged  upon  land,  and  has  alfo  been 
extended  to  the  cafes  of  legacies  and 
portions  charged  upon  perfonal  eftate. 

343 

Though  there  be  no  particular  referva- 
tion  of  intereft  by  a  decree,  yet  there 
is  a  difcretionary  power  in  this  court  to 
allow  ity  upon  fpecial  circumftances. 

440 

From  17259  the  time  Lord  Chancellor 
King  came  to  the  great  feal,  the  court 
have  never  directed  more  than  4/.  per 
cent,  intereft,  under  a  decree  to  account 
for  perfonal  eftace.  523 

Concerning  intereft  upon  mortgages, 
bonds,  &c.  which  relace  to  LelmnJ and 
the  colonies.  note  1.  382 

Tenant  for  life  muft  keep  down  intereft 
upon  incumbrances ;  /ecus  as  to  tenant 
in  tail*     See  note  upon  this  point,  41 6 

3lointutpe.     See  Ca;:e6. 

If  by  any  accident  after  the  execution  of 
a  power  there  is  an  excefs  in  the  lands 
fettled  on  the  jointrefs,  ihe  (hall  have 
the  benefit;  by  parity  of  reafon,  if 
there  is  a  deficiency  by  inundation  or 
cafualties»  ftic  muft  acquiefce  under  it. 

544 


31ointen«nt0  atm  Cenantafn  4tomm»ii* 

9)et)iCe  under  WHU,  ICenantji  in 
Common^  f^ierctitatton. 

Nothing  but  ao  adiual  alienation  of  a 
joint-tenancy  can  fever  it,  the  bare  de« 
claration  of  one  of  the  parties  to  a  deed 
that  it  ftiall  be  fevered,  is  not  fuffici- 
ent.  ^  ^^i^  Si 

A  joint- tenancy  is  undoubtedly  no  favou- 
rite of  a  court  of  equity,  thoaghother'* 
wife  at  law.  iMd, 

A  maxim  in  equity  is  alienatio  ret  prafer^ 
tmrjuri  accrefcendi^  but  it  muft  be  ac- 
tual, and  not  from  implication  only. 

ibid% 

The  words,  (hare  and  ihare  alike,  have 
been  held  thefe  200  years  to  make 
a  tenancy  in  common.  122 

Lord  Chief  Juftice  HsU  leaned  ftrongi/ 
to  a  joint-tenancy,  but  it  is  not  fa- 
voured in  courts  of  equity.  ibidm 

The  word  refpe^ively  will  feparate  aa 
eftate,  and  make  it  a  tenancy  in  com- 
mon. 123 

On  a  bill  for  a  partition  between  two 
joint-tenants,  the  plaintiiF  muft  ftiew 
a  title  in  hirofelf,  and  not  alledge  ge- 
rally,  that  he  it  in  pofleffion  of  a  moi- 
iety.  380 

3teUin).    See  iOutlattr?. 

Where  the  debt  was  contraAed  in  Eng- 
land,  but  the  bond  taken  for  it  in  Ire* 
landy  to  be  paid  at  a  certain  time,  and 
zijl.  per  cent,  it  ftiail  carry  Li/j  in- 
tereft. '  382 

Ju^je.    See  Canotif . 

It  is  a  much  greater  reproach  to  a  Judge 
to  continue  in  his  error  than  to  retra^ 
it.  439 

Lord  Chief  Juftice  Hale,  in  a  manufcript 
treatife,  lays  it  down,  that  external 
difciplineof  the  church  cou id  not  bind 
any  man  to  fubmit  to  it,  but  either  by 
force  of  the  fupreme  civil  power,  where 
the  governors  received  it,  or  by  i!)e  vo- 
luntary fubmiliion  of  the  particular 
perfoni  who  did  receive  is.  669 
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See  fi)ecttritf.e0,  S^z^U 
IBargsin  catct)ing. 


Where  a  judgment  is  dill  (landing  out, 
and  no  fatisfadiun  has  been  entered 
fipon  record,  this  court  will  not  merely 
on  a  prelumption  from  length  of  time 
decree  it  to  be  fatisfied,  eijpeciaily  as 
the  plaintiff  here  might  have  pleaded 
payment  at  la«^,  on  account  of  its  be- 
ing an  old  judgment,  under  the  fta- 
tutefor  amendment  of  the  law.iJ^^/45 
Ifaperfonin  cuflcdy  conf('0es  a  judg- 
ment, whilil  his  counfei  is  attending, 
it  will  not  be  (ec  afide  for  durefs.  193 
An  action  of  covenant  brought,  and  an 
intirlocurory  judgment  quod  recupcrtt  \ 
before  final  judgment  the  tedator  dies, 
the  executor  cunfe(r<*s  a- judgment  to 
a  bond  creditor,  he  may  plead  it  in 
bar  to  a  /cire  facias  on  the  adion  of 
covenant.  386 

G.  H.  in  1693,  confeflcd  a  judgment,  but 
iz  was  not  to  take  pbce  till  a'ter^thc 
death  of  a  woman  who  lived  in  17269 
the  cfiare  iubjrft  to  this  judgment  de- 
fcended  to  J.  //.  who  mortgaged  it  to 
the  defendant ;  and  in  1721  became 
a  bankrupt,  five  years  before  the  judg- 
ment was  to  take  place.  Lord  Hard- 
'wicJ^c  Mdf  the  reprtjniiati*ve  of  the 
judgnunt  creditors  and  not  tbi  affi^ee 
utuUf  the  commijpon^  is  iniithd  to  redeem 
the  mortgage,  and  to  haz'i  the  eft  ate  of 
G.  H  exonerated  out  of  J.  H.\  eftatCy 
if  fufieiait.  440 

A  judgment  is  a  lien  upon  freehold  lands; 
/ecus  as  to  terms  for  years.  441.  n.  3 
Lord  Hardnuickt  in  Stiles-Kan  and  AJMc^n^ 
being  of  the  fame  opinion  he  was  at 
the  former  hearing,  afHrmed  the  de- 
cree he  made  on  the  8ih  of  December 
1748.  ^  ^  608 

After  a  bond  debt  is  turned  into  a  judg- 
mentf  the  creditor  cannot  in  the  life- 
tiire  of  the  anceftor  bring  any  afiion 
upon  the  bond,  nor  againil  the  heir, 
for  it  is  iacirely  extiod ;  but  he  Hill 
obtains  a  great  advantage,  as  the  judg- 
ment binds  the  land,  and  gives  him 
the  preference  to  all  bond  creditors. 

609 
A  court  of  equity  will  not  oblige  a  judg- 
ment creditor  to  wait   till  he  is  paid 
out  of  the  tents,  but  will  accelerate 
the  payment  by  dired.rg  a  fale.    610 


3urirDfRfoti.  See  Caort,  CODtt  of 
Concert)  ^nd  JbpMmal  Couctf 

3ufticc0  of  iSeace. 

The  power  of  the  coart  of  chancrry 
over  juliices  of  the  peace  is  cooBoed 
merely  to  the  putting  them  incomoiif- 
(ion.  and  cannot  punifii  them  for  iDaJe« 
behaviour^  wbiv,h  is  the  province  of 
the  court  of  King's  Bench  only./'d^r  2 

Vagrants  only,  and  not  perfons  of  rank 
arc  within  the  ad  17  G.  i.e.  5.  /.  20. 
that  rmpower«juftices  of  peace  to  take 
care  of  lunaticki.  52 


ftfng.    See  Sttaintler,  Cattonf .  Coiu 
t^ocation^  Hunatick^  p^nofsattbe, 

AN  account  with  the  King  can  be  m 
the  court  of  Exchequer  only         56 

F,  fei fed  of  an  ertate  in  fee,  devifed  it  to 
hik  wile  for  life,  and  after  her  death 
to  one  Hacon  to  fell,  and  in  the  firf( 
place  to  pay  debts  and  legacies,  and 
the  refidue  to  the  plaintiffs.  Haeom 
who  had  a  bare  power  is  dead,  and 
for  want  of  heirs  to  F.  the  cftate  is 
efchcated  to  the  crown.  The  hill 's:as^ 
brought  againjt  the  Attorney  Cexeral  n 
hehalf  of  the  aoismf  to  hante  the  will 
ejlablijhed  and  efate  fdJ  \  the  court  rf 
Exchequer  might  do  this,  as  it  is  a  court 
of  revenue,  but  it  cannot  he  decreed  here, 
and  therefore  Lord  Chancellor  difmijfzd 
the  bill.  225 

The  father  of  Z,.  had  a  mortgage  in  fee 
on  Sir  ffl/liam  Periins's  eftate,  who 
was  attainted ;  the  fonofL.  brought 
his  bill  to  foreclofe,  and  made  the  At- 
torney General  a  party ;  the  court 
would  not  decree  a  foreclofure  againft 
the  crown,  butdirefled  the  mortgagee 
fliould  hold  and  enjoy  till  the  crowm 
thought  proper  to  redeem  the  eftate. 

ibid. 

The  binding  force  of  ancient  canona 
over  laymen  was  derived  from  the 
fupremt  legiflative  power  being  vefled  . 
in  the  pcrfon  of  the  Emfercr.         656 

In  Effgland  it  is  far  otherwife*  where  CM 
King  has  bat  part  of  the  legiilad|t 
power.  fW. 
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9Ui(t^.  See  Catton0,  Cafe,  Coiitio- 
tatton>  3lttt>3^,  fttatttte0,  andibta- 
tttte  of  Wimt^vxdt^. 

Ever  iince  the  Reformation,  the  rnle  has 
been,  that  when  any  ordinances  have 
been  made  to  bind  the  laity,  as  w^ll 
as  the  clergy,  in  matters  merely  ec- 
clefiaftical,  they  have  been  either 
enacted  or  confirmed   by  parliament. 

Page  657 


l^ato-^coks.     See  CM\  Habi. 


T 


H  E  Pra^'tcal   Rtgifter  in  Chancery 
is  not  a  book  of  authority,  but  it 
is  better  colleded  thao   raoH  of  the 
kind.  22 


!LalB0.    See  Conbocattonr 

No  new  laws  can  be  made  to  bind  the 
whole  people,  but  by  the  King  with 
the  advice  and  confcnt  of  both  houfes 
of  parliament,  and  hy  their  united  au- 
thority. 654 

Every  man  may  be  faid  to  be  party  to, 
and  theconfentof  tvtrf  fubjcflis  in- 
cluded in  an  ad  of  parliament ;  but  in 
the  cafe  of  canons  made  in  convoca- 
tion, and  confirmed  by  the  crown  only, 
all  thefe  are  wanting,  except  the  royal 
afTent.  thiJ^ 


3Leafe0  and  Cobenantd  tl^erein.  See 
Cftate  fo;  llife,  <S(late  fo>  ^ars 
under  Cftate,  3(S2nment>  Ccnant 
inCait. 

The  court  of  Chancery  will  not  decree  a 
fpecifick  performance  of  covenants  in 

'  dean  and  chapter  leafes  of  a  long  (land- 
ing, but  will  be  left  to  their  remedy 
at  law.  44 

Le/Tees  under  deans  and  chapters  preferve 
the  fame  defcriptions  in  their  leafes 
fince,  as  they  did  before  the  reflrain- 
ing  ftatutes,  for  fear  of  incurring  the 
petoalties.  4; 

9.  }f.  the  laft  life  in  a  bifhop's  leafe, 
agrees  with  C.  A^.  to  furrender  this 
lofc  on  a  promifc  of  the  biihop  of  IV. 


to  grant  a  new  one  for  three  n^es,«Er/a. 
for  R,  N.'s  life,  C.  JV/s  life,,  and  the 
fon  of  C  jV.  and  in  confideration  of. 
R.  N.*5  furrendering  the  old  leafo,  ic 
was  agreed  the  new  one  (hould  be  in 
truft  for  the  infant  fon  of  C,  N.  Ths 
whole  pw  cbaje  motuy  nvas  fai^  by  C«  N* 
to  the  bijhept  but  the  legal  eiUte  was 
granted  in  the  new  leafe  to  R,  N.  and 
his  heirs,  during  his  own  life  and  the 
lives  of  C.  N.  and  his  wife.  C.  N^ 
after  the  death  of  R,  N.  took  upoa 
him  to  difpofe  of  it.  R,  N.  by  a  deed* 
poll  dated  the  day  after  the  leafe  <le. 
Clares  his  intention  to  be,  that  C,  K. 
and  his  fon^  Ihould  after  his  deceafs 
hold  to  them  and  their  heirs  during 
the  ren^inder  of  the  term ;  Loi-d 
HarJzu'dt  htld  R.  N,  had  a  valuable 
(hare  in  the  confideration  of  the  new 
leafe,  having  given  up  his  intercii  ia 
the  old,  and  that  having^  a  right  to  de- 
clare the  traft,  C.  N,  bad  bis  life  only 
in  the  leafi,  P*^Z^  7  4- 

A  lelTfe  for  1 1  year«  at  I4«/.  rent,  wh« 
had  covenanted  for  himfelf,  his  execu- 
tors and  adminidratort,  bat  not  affigm^ 
that  he  would  not  without  the  led'oP^ 
confcnt  allign  over  the  leafe,  becomes 
a  bankrupt ;  //.  the  aHignee  under  the 
commiifion,  enters  on  the  farm,  fells 
off  the  crop  and  (lock,  pays  the  Af/- 
chaelmas  xtvil  for  1 739,  and  the  da/ 
before  the  next  rent-day  affigas  over 
the  leafe  to  R,  The  !c(ror  brought  a 
bill  to  oblige  H,  to  keep  the  leafe  du- 
ring the  term.  It  appearing;  in  proof 
that  R,  never  ploughed  or  lowed  the 
land,  never  refiJed  on  the  farm,  bat 
occupied  it  rather  as  an  agent.  Lord 
Bardiaicke  he\d  it  to  be  a  fraudulent 
tranfadion  between  H.  and  R.  and 
decreed  //.  to  anfwer  the  halt  year's 
rent  due  at  Lady  dny  174.0,  and  ths 
aiTignment  to  be  ict  allde.  219 

Obiervations  on  covenants  and  provifoe^ 
in  leafes  uoc  to  aliigo,  ^c.     note  2. 

ihidrn 

The  whole  no-nine  pcrn^e  for  a  leafe  to» 
tenant  to  prevent  his  ploughing  up  u\d 
pailurc  ground  fliall  be  paid,  and  noc 
at  the  rate  of  ^  i  per  cent,  only  on  the 
rent  rcferved,  for  the  intention  of  it  is 
to  give  the  landlord  (o.ne  cocnpenfa- 
tion  for  the  damage  he  h^s  fullained 
from  the  nature  of  his  Uod  being  aU 
icrcd.  239 

B.  aiter 
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£,  after  making  his  will,  furrenders  the 
college  leaies  he  had  devifed  by  the 
will,  aod  accepts  two  new  leafes*  and 
pays  a  large  fine;  the  laft  was  not 
ieal?r.  with  the  college  feal  till  after 
the  dr '1  ih  of  the  teftator.  Lord  Hmr/i- 
tuicie  Jecned  that  the  Icafe  aSlually  re- 
niwed  mftcr  the  divije  of  it^  njuas  a  re- 
'Location  ef  that  dcvije^  othenoife  as  to 
the  leofe  not  fcrftdtd  for  "joant  (f  the 
etlkge  j'eaL  Page  593 

Where  a  tellator  exprefles  himfelt  in  the 
prefcnt  tenfe,  it  relates  to  what  is  in 
being  at  the  time  of  making  the  will. 

597 

If  a  tellator  who  had  dcvifed  an  eliace 
for  lives  furrenders  it  afterwards,  and 
takes  a  new  Icafc,  it  is  a  revocation. 

ibid. 

A  devife  of  a  lca(i\  and  of  the  right  of 
renewal,  carries  both  the  ieafe  and  the 
right.  558 

Where  ateflator  fays,  I  give  ail  my  efuce, 
right  and  intercill  fhall  h£ve  co  come 
in  a  college  Icafe  at  the  time  of  my 
dcatli,  though  renewed  after  the  will, 
ic  piPits  nocwjthllanding.  599 

A  rcprbiicaiion  oi  the  will  would  not 
have  altered  t:>j  cafe,  bccaufe  the  very 
tiling    itfclf   was    iniirciy    annilated. 

ihieL 

ilcg.iftr  anT>  legateec.  Cee  <2B]cccuto^ 
niiT)  2lDmtnt(tt£to^  IScfiraintfi  on 
^Mxitigz^  iSE)attcfaSion^  diltj  fic« 
l90cat(0ii  of  a  Ctdll. 

A  legacy  does  not  veft  in  the  legatee 
tiil  the  aflent  of  the  executor,  77 

Where  a  legacy  15  a  charge  upon  perfonal 
cftate,  this  court  will  fet  apart  a  fuffi- 
cient  fu:n  to  anfwcr  it,  though  not  im- 
mediatciy  payable.  58 

Where  there  are  two  executors,  and  a  le- 
gacy is  left  to  one  for  mourning  for 
himVelf,  his  wife  and  children,  he  is 
not  cKcl'Jucd,  but  iliail  have  a  moiety 
cf  the  jcniu'j  iiotwiihllanding.       222 

Where  a  hn\  will  charges  real  elTatc  wiih 
Jeuacie.s  aiid  by  a  fccond  there  are  ge- 
Ecral  pecuniary  ones,  though  not  cx- 
iiutcdin  form,  yet  the  latter  legacies 
viil  be  ec;ually  a  charge  upon  the 
lai.d.  276 

1  he  perfonal  cRatc  veds  in  the  executor, 
and  no  le::acy  can  come  cut  of  it  with- 
cu:  hli  Loufcuu  S9^ 


As  long  as  the  fand  itfelf  exiSs  npoi 
which  a  Irgacy  is  charged,  thoogb  it 
devolves  cither  upon  the  heirorexcca- 
tor,  yet  they  uke  it  fubjcd  to  the 
charge.  /*<K«6o{ 

Apecffic  l^egacfcs.    See  Iffttf  ma» 

General  pecuniary  legatees  are  to  be  pre- 
ferred to  an  heir  at  law,  a/wiiwii 
fpecific  legatee  of  land ;  for  it  is  a  rule 
of  law,  that  every  devifee  it  in  nrtore 
of  a  purchafer.  457 

Where  the  fame  fpecifick  thing  11  givea 
by  two  codicils,  it  can  oniy  be  cooii- 
dered  as  a  repetition.  The  fame  rule 
as  to  legacies  of  the  like  fum.  or  of 
the  like  quaniiiics  or  things,  choogb 
given  in  diifcren:  writings,  unlcfs  i: 
can  be  fliewn  it  was  the  tellatoi'i  in- 
tention to  make  chcm  additiccs.   636 

Legacies  of  greater  fums,  values  or  quan- 
tities, given  by  a  lafl  than  by  a hrii co- 
dicil, are  not  additiond,  but  ang* 
men[ed  ones.  1'^. 

Legacies  of  lefs  fi^ms  or  quantities,  or 
valucb,  given  by  the  laft  than  by  the 
firll  codicil,  are  not  additional,  but 
ademptions,  or  diminutions /rj  tarn:, 

ihio. 

Where  another  legacy  is  given  for  the 
fame  caufe,  though  in  ditfcrent  inftru- 
mentSj  there  (hall  not  be  a  double  le- 
gacy. 640 

The  gift  of  the  refidue  which  is  totiMm 
lerbis  the  fame  in  the  firil  and  fourth 
codicil,  makes  it  roanifell  the  tcltatrix 
intended  to  fubiiiiuie  one  in  the  place 
of  ihc  other.  thlL 


c^tmgutitieli. 

A  teftator  ^ivcs  part  of  his  flock  in  trade 
to  R,  T.  provided  he  attains  21,  butif 
he  dies  before  21,  remainder  over  to 
the  plaintiffs ;  he  died  before  that  age  ; 
the  adminillrator  of  R,  71  is  not  iniiilcd 
to  the  intermediate  profits  from  the  tcf- 
tator's  to  the  infant',  death.  41 

Thomas  Comlw  by  his  will  gives  to  each  of 
his  two  daughters  Ijah^Ua  and  Dia/ss^ 
icoo/.  to  be  raifed  and  paid  to  then 
immediately  after  the  deceafe  of  his  wife 
out  of  the  rents,  i^c.  of  his  inaaon» 
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(ffr.  In  2Mij&Vr,  or  by  faleor  nortgafre 
uich  iBtcrcft  after  the  race  of  6 /.  per 
ttnt.ffm  the  tUctafe  rfmj  v)ife  until  the 
faid  lums  ihall  be  duly  paid  to  my 
daughters,  cr  their  refpe&lvi  executors^ 
adminiftrators  cr  affigns ;  and  in  cafe 
ci  her  of  his  faid  daughters  died  before 
him,  then  the  furvivor,  her  ex«?v:utorSj 
&r.  was  CO  receive  all  the  fums  before 
devifed  out  of  his  faid  lands  to  be  raifed, 
and  the  part  of  the  daughter  fo  dying 
ihall  not  ceafe  or  fink  into  the  cflate, 
for  the  benefit  of  my  heir,  but  (hall  re- 
main and  be  raifed  fur  the  benefit  of 
my  furviving  daughter.  i^agt  1 27 

The  teilator  died,  and  left  only  unr  fon 
and  two  daughters,  IfahtUa  andi)i««.7; 
after  his  death  Dtana  married  Sir 
jyHUani  Lvwtbcr^  and  died  in  1736. 
Jnne  fhe  mother  died  in  the  year  fol- 
lowing ;  the  hufband  bringi  the  bill 
Co  have  ihe  fum  of  1000/.  ra'fed  out 
of  the  eitatc  chargeu  :  Lord  Hard- 
ov/Vif  was  of  opinion  the  1000/.  ought 
to  lie  raifed.  128 

It  ha>  been  determined  where  a  legacy 
upon  land  depends  on  two  contingen- 
cies, though  one  them  doth  not  hap- 
pen the  legacy  (hall  be  raifcd.  Where 
the  poitponing  the  time  of  payment  uf 
a  legacy  has  been  owing  to  the  cir- 
comltances  of  the  teltator's  eftate,  and 
not  to  the  circumllances  of  the  Ic^ga- 
tees,  that  is  not  io  lliong  a  cafe  for  a 
leffacy's  finking  into  the  eflate,  as 
where  the  poftpcning  ihe  payment  of 
it  has  appeared  to  have  arilen  from 
circumitances  on  the  part  ut  tne  Ic- 
gatre.  ihitL 

An  inference  may  be  drawn  In  the  plain- 
tifPs  favour  from  the  dirt flion  that  the 
legacy  fhall  be  paid  to  the  daughters, 
&r  tbiir  rrfpcdi .je  txtcuturs^  4idminiJbators 
and  ajpgns.  ikid, 

T>  H,  devifes  copyhold  lands  he  had  i'ur- 
rendred  to  the  ufe  of  his  will,  to  his 
wife  for  life,  and  after  his  deceafe  to  his 
fon  Stephen^  till  the  defendant  his 
grand  fon  attained  the  age  of  25>  and 
at  foon  as  he  attained  that  age  gives 
it  CO  him  and  his  heirs,  on  condition 
that  he  pays  Elizabftb  Hancwk  60  /• 
within  two  years  after  he  attains  23, 
and  in  default  of  payment  of  the  60/. 
then  the  uftator  gave  EUxahetb  Han^ 
€9ck  a  power  to  enter  and  receive  the 
fcnu  uii  (he  60  /.  was  paid.  507 


The  teftator  died  foon  after  making  his 
will;  Eiizabetb  Hancock  married  the 
plaintiff  and  lived  till  the  defendant 
attained  his  age  of  23,  but  died  within 
2  years  after  he  attained  that  age.  Lord 
hardwicke  decreed  the  60/.  to  be 
raifed  out  of  the  copyhold  lands,  and 
to  be  paid  to  the  plaintiff.      Page  507 


Jhaumcnt  and  refunding  of  Legaciet. 

Where  a  legacy  ii  given  to  an  executor 
generally,  for  his  care  and  pains,  it 
makes  no  difference  ;  for  if  there  is  a 
deficiency  of  afTets,  he  mull  abate  in 
propci'iion   with  the   other  legatees. 

171 


In  wbat  cnfis  a  legacy  Jhall  or  fiali  net  he 
afat'.sjiZci'.cn  of  a  4 tit  or  cthtr  demand 
an  the  tiflator^s  efiaieu     See  jbatU- 

fa&ion. 

^.  by  a  codicil,  without  any  date,  gives 
iQOoL  a* piece  to  Mary  and  Savah  Ro^ 
hins ;  and  if  either  die  before  their  le- 
gacies are  paid,  the  whole  10  the  fur- 
vivor; each  of  the  legacies  diretlcd  to 
remain  in  the  cxe^uior's  bands  till  le- 
gatees attain  2X .  S.  afterward b  enters 
into  two  bonds,  one  to  M,ny  and  ano- 
ther to  Sarrby  reciting  he  was  dcfirout 
to  provide  for  their  maintenance ;  each 
of  the  bonds  were  in  the  penalty  of 
4000/.  for  fecuring  2000  A  provided 
thev  marry  in  his  life- time,  with  his 
con!ent,  or  in  cate  they  furvive  him. 
As  ihe  principal  fum»  given  by  the 
bonds  arc  upon  two  connngencies» 
they  ought  not  to  be  coiiiideitd  as  a 
faLi<>tadUuu  of  the  legacies  under  the 
codicil.  j\gt 

A  legacy  to  a  daughter  under  the  will  of 
her  father,  was  held  to  be  fati>fied  by 
his  i;iving  her  a  marriage  j^ortion  af- 
terwards. 492 

A  legacy  left  to  a  creditor  is  a  fatisfac^ 
tion^  if  it  is  equal  or  exceeds  the  debt ; 
ocherwife  if  given  upon  a  contingen- 
cj-  493 
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Surplus  and  Rfjtduary  Lrgatee.      S^t  iBp- 

ecuto^  anD  in  tot)at  Cafe  t\^  4B%z- 
Ctttoa  (ball  be  otil?  a  VruSee  foi  t^ 

It  is  O.tled,  that  where  i  legacy  is 
given  to  an  executor  for  bis  care  and 
pains,  he  is,  as  to  the  refidue,  a  truf- 
tee  only  for  the  next  of  kin.     Page  46 


JJemftion  of  a  Legacy.     See  9Detnpt{on, 

ibatiffaBfon. 
Ecttcr0«    See  1ll$oob0,  :^cc|)ant0. 

The  lofing  letters,  which  when  written 
were  not  material,  though  they  may 
become  fo  afterwards,  is  no  rcfledion 
upon  a  party.  75 

h  fccond  huiband  having,  by  letters  in 
his  life- time,  declared  he  was  willing 
the  daughter  of  his  wife  (hould  have 
her  mother's  whole  fortune ;  thefa 
letters,  asjie  is  dead,  arc  not  to  be 
ts!:en  iis  a  bare  hint,  but  an  appro- 
priation of  the  fortune  for  the  benefit 
of  the  daughter.  181 

Jf.i  huiband  indorfcs  a  note  given  to  him 
by  the  wife,  as  between  him  and  the 
iudorfce,  it  is  good.  ib'uL 


ILifoel.    See  Contempt. 

Whether  a  libel  be  public  or  private,  the 
merhod  is  to  proceed  at  law  ;  and  this 
court  has  no  cognizance  of  it,  unlefs 
it  is  in  the  cafe  of  a  contempt,  where 
it  is  an  abufe  of  their  proceedings. 

Printing  initial  letters  will  not  protect  a 
libeller,  for  that  objcdlion  has  been 
long  got  over.  470 

Calling  a  perfon  an  affidavit-man  is  li- 
bellous, for  it  means  a  man  who  is 
ready  to  fwear  on  all  occafions,  with- 
out any  conufance  of  the  fadl.        47 1 

Printing  a  brief  before  the  canfe  comes 
on  is  a  contempt,  as  it  is  prejudicing 
the  world   with  regard  to  the  merits. 

472 

If  a  printer  prints  anything  that  is  libel- 
lous, it  is  no  excufe  to  fay,  that  he 
biid  no  knowledge  of  the  contents. 

ibid. 


It  is  a  mitigation  of  the  printer's  oflTcBce 
if  he  will  difcover  the  perfon  who 
brought  the  libel  to  him.      Tagt  47s 

Irfmftatfon    of  Cctm0   fo^  feats. 
See  this  title  Vnl^et  Cftate  fO)  feari. 


3itmftat(on. 


See  ibtatote  of  tUmits- 
tion0. 


siitnitatfon  of  Cftaee0,    See  ^Setfoaal 
Cftatet. 

There  is  no  authority  can  be  prodoced 
where  it  has  been  held,  that  a  limita- 
tion of  perfonal  eftate  (hall  be  confia- 
ed  to  a  dying  without  iflue  Jivbg  at 
the  death  of  \\\cf.rft  taker.  3 1 4 

If  the  oourt  (hould  admit  of  a  diitin£\ioa 
between  chattels  real  and  perfonal,  it 
would  introd  uce  confufion.  ihi. 

3loniK)n.    Sec  Coltom  of  l^onMi. 

ILunatJcb. 

A  perfon 's  keeping  a  commifTion  of  lo- 
nacy  by  him  for  federal  years,  with- 
out putting  it  into  execution,  is  a  con- 
tempt of  the  court,  and  will  be  dif- 
charged  with  coHs.  52 

The  rules  of  judging  here,  and  at  law, 
in  cafes  of  infanity,    are   the  (ane. 

A  committee  of  a  lunatick's  real  cftate 
may  cut  down  timber  ioi  repairs.  407 

An  inquifition  of  lunacy  is  always  ad- 
mitted to  be  read,  but  is  not  conclu- 
five  evidence^  for  you  scay  traverfe  it. 

Where,  before  an  inquifition  of  ]unacy> 
a  perfon  who  was  found  a  lunatick* 
has  made  a  purchafe,  with  the  appro- 
bation of  his  only  fon ;  the  court  will 
not  change  the  difpo(ition  that  hat 
been  made  of  this  fum  of  money  ;  but 
the  purchafe  will  ftand.  iUi» 

The  court  have  allowed  part  of  a  1  Una- 
tick's  perfonal  eUate  to  be  laid  out  in 
repairs,  and  even  upon  improvementf 
of  his  real  edate.  414 

After  the  court  of  wards  was  taken  away 

by  adt  of  parliament,  the  jari(U>fiM 

over  lunaticks  and  idiou  reveitedinck 

to  the  court  of  cbai|ccry,  tO  wlMM%k 

^     ^tl^laally  belonged.  551 
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Maintenance* 

uDc,  ffiatonanT)  iPcmc,  por- 
tions. 

I  court,  upon  ex  parte  VLip^Aic^- 
ns,  may  allow  mnintenance  for 
aot,  where  no  caufe  is  dcpcnd- 

le  peril  of  a  guardian  in  focage, 
le  applies  for  maintenance,  ibid. 
venience  in  thrfc  applications  is 
luv:emf*nt  to  perfons  of  worth  to 
of  the  guardian  (hip,  where  they 
le  fandlioa  ot  this  court  for  every 
they  do  on  account  of  mainte- 

316 
!ing  a  borrowing  and  a  lending 

cafe  of  a  mortgage,  the  real 
is  confidered  only  as  a  pledge, 
e  perfonal   is  liable  in  the  firit 

but  this  rule  has  never  been 
I  fo  far  as  to  extend  it  to  a  pro- 
in  a  fettlement  charged  on  real 
For  maintenance  for  a  child  du- 
fr  minority.  444 

•t,  in  tiie  cafe  of  an  elJer  bro- 
vill  diied  the  mafler  to  make  a 
irovifion  for  him,  that  he  may 
bled,  as  the  head  of  the  family, 
e  houl"^ keeper,  to  mainiain  the 
-r.  447 


^anojs.  See  ffibiDence. 

c.  See  under  ISaronnnD  iPcmc, 
ption,   Slgvccmcnts  on  iOpac 

ie?  under   ^^rccmcilt,    ^XWU 

)ebt0,  Creditor  anD  SDcbto^ 

rt  will  not  judge  according  to 
ules  of  law,  on  a  gift  of  land 
tatrhtionii  t-iwhcuti.  202 

1  who  makei  addrefles  on  a  view 
riage,  and  a  rcafonable  cxpec- 
ofluccels,  gives  prelents,  and 
y  deceives  him  afierwards,  the 
sought  to  be  returned,  or  the 
f  them  allowed.  409 

e  made  to  introduce  a  perfon 
)  a  woman's  acquaintance,  he 
jd  upon  in  the  light  of  an  ad- 
rr;  and  if  he  loles  by  the  at- 
muil  take  it  for  his  pains,  ef- 
/  where  there  is  a  difproportion 
n  the  lady's  fortune  and  his. 

.If. 


E.  B,  by  an  agreement  made  on  her  fa- 
ther and  mother's  marriage,  was  in- 
titled  to  6000  /.  Mr.  B.  juH  before  his 
marriage,  figned  a  paper,  whereby  he 
agreed  that  cvetv  thing  which  fhould 
come  to  iE//55tf^^/Z>  by  her  father's  death, 
(hould  go  to  them  for  their  refpeclive 
lives,  and  after  the  death  of  the  fur* 
vivor,  to  the  heirs  of  the  body  of  Elis^' 
abeib  by  him  begotten :  The  queftion 
was,  whether  this  agreement  (hould 
be  carried  into  execution  for  the  bene- 
fit of  the  elded  Ton,  or  on  his  being 
in  titled  to  a  very  great  eftate  under 
the  grandf.:rhc:  's  will, and  5.*s  younger 
children  having  no  pro vi (ion,  the  court 
would  conllruc  the  paper  io^  that  the 
whole  fhould  go  to  them,  or  a  provi- 
fion,  at  lead,  made  for  them  out  of 
this  fund :  As  this  was  a  iimit«itiOQ 
to  the  heirs  of  the  wife,  it  veiled  in^ 
her  only  ;  and  the  hu(band  confent- 
ing,  Lord  Hardrxlcke decreed  the  6000/. 
to  be  fettled  on  her  younger  children. 

Page  474 

A  fettlement  after  marriage  is  good, 
where  the  hu(band  was  not  indebted  ac 
the  time,  and  the  wife,  when  married, 
an  infant.  520 

Neither  the  hufbund,  nor  a  perfon  (land- 
ing in  his  place,  can  have  the  witie's 
fortune,  without  making  a  provilion. 

ibldm 

Refiraints  on  Mvria^e.     See  ^O^fcitUtC* 

A  father  by  his  will  fays,  I  give  the  Turn 
of  loozt  to  my  only  daughter  M.  G, 
to  be  paid  her  at  2 1 ,  or  day  of  mar- 
riage, provided  fije  marry  with  the 
cortf-'nt  of  my  exccutcrs;  but  in  cafe 
fhedies  befoie  the  money  become  pay- 
able on  the  conditions  aforefaid,  then 
1  give  the  laid  icoo/.  equally  between 
my  two  your.ger  fons,  and  appoints 
four  execut(»r:>.  16 

J/.  G.  niirrifd  contrary  to  the  diredions 
of  her  father's  will,  but  all  the  execu- 
tors were  dead  before^  the  marrt;ige  : 
jl/.  G.  held  to  be  intitled  to  the  iOOoZ. 
under  her  father's  will  norwithllmd- 
ing  the  dcaih  of  the  perfons  whole 
confent  was  reccflary  before  the  mar- 
riige  being  an  ex-.uie  ii'ij, 

A  mother  by  her   will   fays,  in   cafe  my 

daughter  M.  G.  (hall  nari)  Leforc  (he 

is  21,   without  the  confwai  oi  m)  ex- 

X  X  CvUior^ 
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ecutor,  under  his  hand  firft  obtained, 
that  then  jhc  Jhall  rot  he  intitltd  /•  any 
fart  of  tht  legacies  as  I  have  herein  left 
her,  bpt  that  whole  (hare  (hall  be  di- 
vided«among(l  my  Tons  ;  and  appoiot- 
cd  J,  G  to  be  her  folc executor.  P.l6 
The  executor  renounced  the  cxecuior- 
fhip  in  the  moft  formarmanner,  in 
the  ecclcfiaftical  court ;  and  on  his  re- 
nouncing, T.  took  out  adminiilration 
to  the  mother,  with  the  will  annexed. 

17 

M  G,  married  without  the  confcnt  of  the 
executor,  or  adnjiniftr«ior  :  The  mar- 
riage it  a  breach  of  the  condition,  and 
ihc  portion  torfeited,  for  the  word  exe 
eutor  is  defcriptive  of  tvtry  perfon 
who  (hall  be  admin iilra tor,  being  a 
power  not  annexed  to  the  office  of 
executor,  but  independent  from  the 
reft  of  his  duty  as  executor.  1 8 

^,  gives  2000/.  to  Agnes  his  daughter, 
payable  at  her  age  of  21,  or  mariiage, 
if  Ihc  marries  with  the  confent  of  hit 
executors  {  provided  if  either  of  the 
legatees  die  before  ihcir  legacies  be- 
come payable,  luch  iegac)  to  be  di- 
vided between  the  furvi?or  of  her  bro- 
ther and  fiftert.  J^gnes  married  at  1 5, 
without  the  confent  of  the  executors. 
Mr.  JuRice  Paker  held  it  to  be  a  de- 
vife  tjt  urrorem^  and  that  the  legacy  is 
veiled,  as  marriage,  one  of  the  con- 
tingencies, has  happened.  184 

Whethei  a  condition  be  precedent  or  fub- 
fcqueni,  if  in  reftrainl  of  marriage, 
the  court  have  always  put  a  favourable 
conlltuttioii  upon  them,  to  prevent 
a  forfeiture.  261 

Where  there  is  no  objeAion  to  the  per- 
fon or  eftate  cf  the  gentleman  who 
propofes,  ^nd  the  young  lady  is  her- 
Mi  inclined  to  the  match,  trullecs 
fhould  con(ider  themfelves  in  the  light 
of  a  parent^  and  readily  come  into  a 
confent.  ibid- 

Trultecs  faying  in  a  lettCT^  ive  Jhall  he 
obliged  to  confent^  for  the  happinefs  of 
the  lady,  will  be  conftrued  a  prefent 
confent.  265 

In  what  cafes  the  court  will  difpenfe  with 
the  want  of  circumftances  in  the  per- 
formance of  condiiions  in  reftr^int  of 
marriage.  264  note  1 

^n  executor  brings  a  bill  for  the  difco- 
very  of  the  defendant's  marriage,  who 
tjeuiorsi  for  th«t  if  (he  wjp  10  difco*  ( 


ver  what  is  afked,  it  would  be  a  for- 
feiture of  her  legacy  ot  1  ^  00  /.  as  it 
is  given  conditionally  if  ili-  marries 
with  the  confent  of  the  truft^fs  Dnder 
the  will.  LorJ  Hardvolcle  .-.Lowed  the 
demurrer  as  pe  eamot  anfvjer  to  tht 
marriage  'without  Jbewing  at  the  fame 
time  it  was  againji  confent,  Pagt  392 
A  hufband  by  will  gave  an  eftate  to  his 
wife  wbilfl  (he  continued  a  wid*w, 
with  t  limitation  c\\ti  to  another,  ia 
cafe  of  her  fecond  raarriagv  ;  the  re- 
mainder-man brought  a  bill  for  the 
difcovery  of  the  feco^a  marriage,  aod 
(he  demurred,  as  iubje^ing  her  U)a 
forfeiture.  Lord  Talhtt  oxer- ruled  tht 
demurrer,  eu  it  avar  not  a  ccmdft*f*.,  kt 
a  limitation  o%fer  of  an  tflate^  and  t^^ert* 
fore  could  not  proper fy  he » allea  aforf<  tiim, 

393 

i^sStzt  in  Cbancer?.    See  Sccoom, 
flpafter  0  iBepo^t 

Where  a  caufe  is  refer ed  to  a  Maf^er  to 
lake  an  account,  the  court  lot  ks  00 
the  reference  as  a  fubfeqnent  proceed- 
ing beyond  the  bill  and  answer,  aod 
will  difmifs  the  bill  with  colls  ;o  be 
taxed.  2S7 

It  being  referred  to  a  Mafter  10  tike  an 
account  between^  a  mortgigcr  »ni 
mortj^agre  under  a  bill  cij  forewlolure, 
his  report  was  confirmed  in  .he  year 
1236.  Lord  Harthorcke  diimilled  the 
defendant's  petition  'for  a  hill  ^nr- 
fffV^u;,  as  it  appeared  ihe  deiendaot'i 
agent,  attorney  and  follcixr,  a.iended 
the  fettling  the  account  on  his  behalf 
before  the  Mailer,  which  bound  the 
party.         -  533 

Where  the  fum  is  large,  and  the  mort« 
gagee  is  forced  to  enter  on  the  edaic, 
he  fubjeds  himfelftoan  account,  hot 
the  mailer  is  not  obliged  for  a  fniiU 
exceed  of  interefl  to  apply  it  to  fiok 
the  principal,  nor  is  it  an  invariablf 
rule,  that  in  taking  fnch  accounts,  he 
muft  make  ani^oal  refb.  534 

Upon  exceptions  to  a  Mailer's  report  yoq 
cannot  read  affidavits  made  fubfeqnent 
to  it,  notwithftanding  the  affidaviu  of 
the  ad  verie  party  were  filed  bat  tte 
evening  befofc  t(t  ivport.  si 
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•cfcrred  to  a  Matter  for  imperti- 
e,  he  reports  it  pertinent;  the 
idant  excepts  generally,  without 
fying  the  parts  of  the  bill  which 
impertinent ;  the  obje(^ioQ  was 
-ruled,  as  being  irregular ;  for 
gh  the  exception  was  taken  in  fo 
ral  a  manner,  the  party  may  go 
I  it,  without  pointing  out  parti- 
•  palTages.  Page  182 

the  error  in  a  Mailer's  report  is 
g  to  a  party's  not  laying  a  mate- 
oiece  of  evidence  before  him,  the 
t  will  not  direct  him  to  review  his 
rt  upon  any  other  terms  than  the 
ptant's  giving    up    his    depofic. 

(ler  in  taking  an  Account  may 
/pedal  matter,  though  he  has  no 
sfs  diredion  from  the  decree  to 

621 


I.    See  Apfrttual  Courts  Ata« 
tttte0. 

theecclefiaflical  cenfuretand  tern- 
punifhment  are  both  levied  againft 
ientical  offence,  the  rule  oi  nemo 
niri  debet  pre  eoHem  dellBo^  is  ftrong 
lit  allowing  a  double  proceeding 

672 

mt0.  See  IDcmurrer,  i&tantte 
.imitattona^  iFatto;  ano  )9^in- 

t  which  materially  concerns  the 
hants  in  general,  will  induce  the 
to  continue  an  injunction.  229 
hant's  copy  book  of  letters  has 
allowed  to  be  read,  where  a  per- 
rho  has  the  original  letters  refufes 
)ducethem.  611 

itions  with  a  foreign  prince  and 
Government,  do  not  concern  the 
of  merchandize.  6 1 2 

•  of  attorney  from  one  merchant 
lother,  to  get  in  debts,  will  not 
:  the  perfon  <o  deputed  a  merchant 
Q  the   exception  of  21  Jac,  1. 

613 


fl9lnc0»     ^tt  ?9urcbafc,   ^urcljafcr, 
ant  ^rc|)aCe-^oner* 

Where  the  crown  has  only  a  bare  refrr^ 
vation  of  royal  mines,  they  cannot 
grant  a  licence  to  any  perfon  to  come 
upon  another  man's  eltace,  and  fearch 
for  fuch  mines ;  but  when  mines  are 
once  opened,  they  can  reflrain  the 
owner  of  the  foil  from  working  them, 
and  can  either  work  the  mines  them- 
felves,  or  grant  a  licenfe  for  others  to 
work  them.  ^^g^  20 

If  a  perfon  has  only  threatened  to  opca 
mines,  a  plaintiff  may  certainly  cohdc 
into  this  court  to  reltraia  a  defendant 
from  doing  it.  18a 

flptiUbes.    See  Vardn  anti  Jfeme. 

VonH  0|  iS>Ui0at{on« 

Miftakes  and  mifapprehenfions  in  the 
drawers  of  deeds  are  as  much  a  head 
of  relief  as  fraud  and  impofition.  203 

The  inattention  or  laches  of  a  married 
woman,  cannot  hurt  her  right.      545 

:flpODU0.    See  %\X\^%. 

A  modus  to  take  part  of  the  tithes  for  the 
whole  hat  always  been  held  a  void 
cultom.  138 

#oner.  See  IDebife,  &c.  under  ©Wll, 
Iftcai  4l^(tate. 

Where  money  agreed  to  be  laid  out  in 
lands  (hall  be  taken  as  land.  307 

3000/.  wa*  vrfled  in  truHces  for  the  pur- 
pofes  following,  i;/«.  2000/.  thereof 
to  be  paid  to  the  cldeft  fon,  and  1000/. 
for  the  benefit  of  the  younger  chil- 
dren, and  agreed  under  articles  be- 
fore marriage  the  3000/.  (hould  be 
laid  out  in  land,  and  the  eftatc  fo  pur- 
chafed  (hall  be  to  the  fame  ufes,  &(• 
and  fubje£t  to  the  fame  conditions, 
which  are  declared  concerning  the 
3CO0/.  Decreed  that  the  lands  JbaU  he 
taken  as  money,  the  laying  it  §ut  upon 
real  efiate  being  merely  /•  make  the  fund 
fw  the  benefit  of  the  ebiUren  mm^e  per- 
manent  and  feeun,  igg 

Mr, />.  on  hit  marriage  with  Mrs./) 
covenanted  that  his  hein,  W^.  ihould 
^ "  lay 
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lay  out  20,000/.  in  the  purchafc  of 
lands  to  the  following  ufes ;  to  him - 
felt' for  life,  then  10  the  intent  his  wife 
(hould  receive  %zoL  a  year  for  her 
life  as  her  jointure,  then  to  his  ftrft 
anci  orhcr  fons  in  tail  male,  with  re 
mainder  tu  his  own  right  heirs.     Page 

Mr.  D.  died  in  1723,  without  laying 
out  the  20.000/.  in  a  putchafe,  or 
leaving  any  ifljc:  his  heirs  at  law 
were  B.  his  filler,  married  to  Mr.  B. 
and  the  plaintiiF  his  nephew  by  ano- 
ther filler;  Mr.  Z>.  was  a  freeman  of 
London  J  and  his  widow  became  inti- 
tled  to  one  moiety  of  that,  and  j5.  and 
his  wife  and  the  plaintifF  to  the  other 
moiety.  Articles  of  agreement  were 
entered  into  between  the  next  of  kin 
and  the  wiJow,  wherein  it  was  cove- 
ranted,  that  20,003/.  South  fea  an- 
nuities (liould  be  transferred  to  truf- 
tees,  who  fhouid  fell  them,  and  lay 
the  money  out  in  land,  and  fettle  it 
to  the  fame  ufes  as  were  In  the  former 
articles;  the  annuities  were  ailigned 
to  tru (Ices  accordingly.  Mrs.  J?.  died, 
whereby  the  plaintifF  became  intitled 
as  heir  to  all  the  real  eilaie;  but  Mr. 
B.  contended,  that  the  fubfequent  ar- 
ticles had  turned  the  money  realized 
by  the  former  into  perfonal  ellite 
again,  and  that  thereupon  he  became 
inritlcd  to  his  wife's  fiiire  as  her  ad- 
miniilrator.  L:>rd  Uardimcke  of  opi- 
nion the  iDife  •was  not  cal^ahU  of  change 
iiig  the  natwe  of  her  efate  by  articles ^ 
hecauft  under  coverture  and  unable  to  con- 
traH.  45  2 

Before  the  wife  could  in  this  cafe  have  al- 
tered the  properly  or  coiirfe  of  dtfcent 
the  money  mull  have  been  inverted  in 
land,  and  there  Ihe  might  have  levied 
a  fine  of  it,  and  given  it  to  her  huf- 
band;  or  upon  coming  into  court  and 
confenting  to  take  this  money  as  per- 
fonal eftate,  and  being  examined  as 
to  fuch  confent,  it  binds  the  money 
articled  to  be  laid  out  in  land  as  much 
as  a  fine  at  law  would  the  land,  and 
fhe  might  difpofe  of  it  to  her  hufband. 

^X  law  money  fo  articled  to  be  laid  out 
in  land  is  coniidered  barely  as  nAoney, 
till  an  aftual  inveftiiurc;  and  equity 
^lone  views  it  in  the  light  of  real 
#^te    and  therefore  tbis  cour;  can 


aft  upon  it,  as  its  own  creatn-e.  and 
do  what  a  fine  at  common  faw  can 
upon  land.  t>aoe  453 

Lord  Hardwicie  of  opinion  the  articlei 
in  1724  do  not  import  any  variation 
of  this  eflate  from  real  to  perfooal,  for 
it  being  agreed  the  20,000/.  fhould 
be  transferred  to  truftccs  to  bay  land, 
to  be  fettled  to  the  fame  ufes  as 
in  the  articles  of  1715,  there  is  no 
doubt  but  this  money  is  to  be  coofi- 
dcred  as  realized,  and  the  articles  bare 
made  no  converiion  of  the  eftate  from 
real  to  perfonal.  mpm 

The  whole  produce  of  the  10,000/. 
South-fca  annuities  is  to  be  laid  oar, 
when  fold,  in  the  purchafe  of  land, 
and  not  20,000/.  in  money  only,  as 
all  the  parties  who  had  any  intcreft  in 
the  perfonal  eftate  of  /).  agreed  they 
fhould  be  transferred  to  truftees,  to 
fell  and  lay  out  ia  land  the  ncney 
arifing  thereby.  ^,j, 

flpoitopoit*    See  Crane. 

The  grant  from  the  crown  for  the  fble 
making  and  vending  of  cards  was  one 
of  the  monopolies  fo  frequent  in  'Jtoki 
the  Firft's  time,  and  continued  through 
all  his  reign,  but  did  not  laft  long  in 
his  fuccefTors.  ^35 

i!9o>tgage.  See  3Deei>0,  Jnterttt, 
OTopp^olD^  fScDcmptJon  and  jfo^e. 
cioCute,  IBtli  of  laebfeiD,  and  alio 
<Paming,  ^c cutfttC0,  3tto;ne?  anl» 
dolicito?,  JpraoD,  ^fter  in  CtMn- 
cer^,  9greetnent  tobcn  to  be  ptr- 
fo;mel)  la  Specie,  aoets.  Coon- 
ullo?,  ©icftmettt,  aBaron  atiD  feme, 
»miual  Bea0,  SOetB  marfhalUi, 
&c. 

A  mortgagee,  till  he  is  fully  fatisfied,  is 
not  obliged  to  quit  the  pofTeflion  of 
the  eftate  Co  the  purchafcr  of  it.        t 

A  prior  mortgagee,  who  has  an  afEga- 
ment  of  a  third  mortgage  as  a  trofiee 
only,  cannot  tack  the  two  mortgages 
together,  to  the  prejudice  of  inter- 
vening  incumbrancers.  53 

The  reafon  why  a  mortgage  may  be  tack- 
ed to  a  judgment  is,  becaufe  a  jodg- 
ment  creditor,  by  virtue  of  an  1^, 
nay  bring  an  eje^^nr^  and  )iatt  ap* 
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en  the  extended  value,  and  as  he  has 
the  legal  interefl  in  the  edate,  the 
court  will  not  take  it  from  him.  /*.53 

A  £rll  mortgagee  has  the  legal  cilace,  and 
if  he  has  a  puifne  incumbrance,  a  fe- 
cond  mortgagee  (hall  not  redeem  the 
prior,  without  redeeming  the  puifne 
at  the  fame  time.  ihuk 

Where  a  mortgagee  has  a  bond  likewife 
from  the  mortgagor,  the  heir  mull  dif- 
charge  the  one  as  w«ll  as  the  other,  be- 
caufe  the  moment  be  redeems  the  ef- 
cate  ic  (hall   be  aflcts  in   his  hands. 

ihid, 

A.  mortgagee  cannot,  have  a  decree  for 
an  account  of  rents  for  any  of  the 
years  back,  during  the  poilcHion  of 
the  mortgagor.  107 

A  devife  of  200  /.  on  a  mortgage  paiTcs 
the  principal  only.  112 

The  court  will  not  allow  a  mortgagee 
more  than  his  principal  and  interell, 
notwithdanding  the  mortgagor  has 
agreed,  he  (hall  be  paid  for  his  trouble 
of  receiving  the  rents.  i  ao 

A  mortgagee,  where  the  mortgage  was 
only  4  and  \  per  cent,  compelled  the 
mortgagor  to  turn  the  interell  into 
principal  at  5  per  cent,  at  the  end  of 
every  (ix  months,  and  at  the  time  the 
mortgage  was  paid  off,  infilled  on  an 
advance  of  fix  months  interell  over  and 
above  the  interell  which  was  due.  The 
bill  was  brought  for  relief  againd  the 
mortgagee,  and  the  pUinti(F  was  re- 
lieved accordingly,  by  the  court  di- 
reding  the  Mailer  to  take  an  account 
only  of  what  is  due  on  the  original 
fum  at  4  and  \per  cent,  and  the  plain- 
tiff to  pay  the  fame  rate  of  intereft  for 
any  fre(h  money  that  ihall  appear  to 
be  due.  331 

An  agreement  to  tarn  interefl  upon  a 
mortgage  into  principal,  muft  be  done 
fairly,  and  on  the  advance  of  frefh 
money.  ibiti. 

A  mortgagee  may  rcfufe  to  part  with  the 
deeds  till  the  money  is  paid,  but  ought 
nor  to  deny  an  infpedion  in  his  hands 
when  he  has  notice  to  be  paid  off.  332 

Though  interefl  is  in  arrear  when  the 
mortgage  is  paid,  a  mortgagee  (hall 
not  have  interefl  for  that  intered.  Ib'tti. 

^Twmas  Mathews  gave  the  plaintiff  at  dif- 
ferent times  three  notes,  one  for  450  /. 
another  for  250/.  and  the  lafl  for  150/. 
AHJ  exjprcifed  in  each  (o  be  fccared  by 


mortgage  on  my  Sfrh-ball  edate ;  tha 
drawer  of  the  notes  had  before  mort- 
gaged the  fame  edate  to  the  defendant; 
the  plaintiff  takes  in  a  prior  mortgage 
to  protect  the  fums  lent  upon  the  notes. 
Zfl>v/  Hard<wicke  held  there  was  nothing 
to  differ  tuis  cafe  from  the  common  one^ 
and  that  the  dcfrndant  Jhall  be  paid  the 
money  lent  upon  the  notes  in  the  fir/}  plice^ 
as  I'jell  as  the  money  due  on  the  ajji^^ 
ment  of  the  prior  wwiga^e,       ,  Pa?e  347 

A  fettled  rule,  that  the  prior  mortgagee 
may  tack  a  judgment  to  his  mortgage, 
though  fubfsquent  in  time  to  a  fecond 
mortgagee,  provided  he  has  no  notice 
of  the  fecond  ;  for  the  maxim  is,  prior 
in  tempore^  pot r us  injure.  352»  354 

J.  P.  having  married  the  daughter  of 
T.  T.  who  under  his  will  was  intitled  to 
two  houfes  ID  fee,  and  having  borrow- 
ed  50/.  of  IV.  H.  by  Icafe  and  relcafe 
in  1699,  and  a  fine,  conveyed  thefe 
houfes  to  IK  H.  and  his  heirs,  until  he 
Jhould  have  received  by  the  rents  and  pro-^ 
fits  thaetf  the  50/.  'Uiith.  interefl,  and 
after  payment  ify  fucb  rent  of  the  50/. 
then  to  the  ufe  of  J,  P.  for  life,  re- 
mainder to  his  wife  for  life,  lad  re- 
mainder to  the  heirs  of  J.  P,         360 

J.  P.  lived  till  1710,  and  dying  without 
ihu^  the  houfes  defcended  to  T.P.  his 
brolJiLT  and  heir  at  law,  who  conveyed 
them  for  a  valuable  confideration  to  /*. 
71  P.  dying  foon  after,  1\  obtained 
adminidration,  and  infided  on  the  e- 
quity  of  redemption,  upon  paying  what 
remains  due  on  the  mortgage  to  IK  //. 
Lord  Hardiuicke  held  that  thetivc  houfes 
devifid  under  the  lulll  *were  a  t  edccmabU 
interefl^  and  that  no  bar  arifs  from  the 
length  of  time^  il,lj^ 

The  mortgagee  here  was  only  in  the  na- 
ture of  a  tenant  by  elcvit,  and  as  fooa 
as  his  principal  and  intered  was  fatis- 
ficd,  the  edate  ccafcd  in  //'.  H.  and  P, 
or  his  reprefentatives  might  have  main- 
tained an  ejedlment;  nor  unlefs  H,  had 
continued  in  pofielfion  20  years  after 
the  money  had  been  paid  cfi",  could  the 
datute  cf  limitations  have  run.       36a 

The  plaintiff  may  come  here  for  nn  ac- 
count of  the  profits  received,  as  in  an 
elegit  the  conuibr  has  a  right  lo  fee,  if 
the  conuLe,  on  the  extcndea  value, 
has  received  a  faiisfaflion  for  his  whole 
debt,  and  to  have  the  iurpjus  paid  to 
him.  X  X  3  363 
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In  common  Ifeljb  mortgages, on  tendring 
principal  and  intcrcll,  the  perfon  in- 
titlifd  may  come  into  this  court  for  a 
redemption  at  any  time.         Page  363 

Where  a  mortgagee  takes  an  eftate,  fub- 
jed  to  a  perpetual  account,  he  will 
not  be  relieved  from  his  own  contraft. 

ibiJ, 

The  plaintiff*  is  intitled  to  redeem  on  the 
common  terms,  and  not  obliged  to 
bring  an  ejedmeot  for  the  pofleflion, 
but  fliall  have  a  decree  for  it  here.  ibid. 

A  mortgage  is  a  debt  by  fpecialty,  and 
the  land  is  only  regarded  as  a  pledge 
for  the  money  in  this  court.  435 

A  mortgagee  may  take  his  remedy  againlt 
the  executor,  or  againll  the  heir  ;  but 
the  eledion  of  the  mortgagee  does 
not  vary  the  right  as  to  the  funds,  or 
determine  whidi  ought  properly  to  be 
charged.  ibiJ, 

A  perfon  who  has  two  eftates  mortgages 
both  to  y^.  and  afterwards  one  of  them 
only  to  B.  the  firft  ftiall  take  his  fatis- 
fadion  out  of  that  which  is  not  in 
mortgage  to  the  fecond  mortgagee, 
though  the  eftates  defcend  to  two  dif- 
ferent perfons.  446 

ReJcjfiptlon  and  Forcclofure*     3cc  ^tOCki9. 

The  heir  of  the  mortgagor,  on  preferring 
a  bill  to  redeem,  need  not  bring  the 
original  mortgagee  (where  he  has  af- 
figned)  before  the  court,  for  the  affig- 
nee,  as  (landing  in  his  place,  will  be 
decreed  to  convey.  39 

After  a  pofleflion  of  a  mortgagee  for  25 
years,  the  court  decreed  a  redemption 
on  the  defendant's  fubmitting  by  his 
an fwcr  to  be  redeemed.  140 

If  during  a  fuit  to  redeem  the  mortgagor 
afligns  the  equity  of  redemption,  and 
tbeVe  is  a  decree  againll  him,  theafTig- 
rce  i?  bound  by  it.  .      '7^ 

Praying  relief,  where  a  mortgagee  is  made 
party  to  a  bill,  is  the  fame  as  praying 
to  redeem ;  and  if  on  a  reference  to  a 
inafter,  to  fee  what  is  due  for  principal, 
intcreil  and  cods,  the  plain liiF  does  not 
redeem  the  mortgagee,  the  court  will 
at  his  application,  difmifs  the  bill, 
which  is  equivalent  to  a  fbreclofure. 

267 

P.  a  cepui  queti-ufto^  a  real  eftate,  made 
a  mortgage  upon  it  in  fee,  and  devifes 
the  equity  of  redemption  to  his  Ton  acd 

2 


his  heirs,  fubjefl  to  the  payment  of  his 
debts,  and  died  indebted  by  bond  and 
fimple  contrad ;  as  this  was  a  mortgage 
of  the  who?e  inheritance,  and  nothing 
remaining  in  the  mortgagor,  the  bond- 
creditor  can  have  no  preference,  but 
muft  be  paid  fori  fajfit  with  other  ce- 
ditors.  Pa^et^ 

No  inftance  where  an  eqnity  of  redesptioa 
has  been  held  to  be  liable  to  the  exe- 
cntion  of  a  bond  creditor*  in  the  life  of 
the  mortgagor.  191 

Length  of  time  pleaded  in  bar  to  a  re- 
demption of  a  mortgage,  being  made 
as  long  ago  as  lyi)^,  the  mortgagor'i 
iblicitor  appearing  to  have  fettled  so 
account  in  1730,  in  brder  to  paycf 
the  mortgage ;  Lord  Hirrdivicht  held 
that  would  iave  the  right  of  redaip- 
lion.  333 

Tenant  by  the  curtefy  it  noezcafe,  for  it 
is  of  ne  confequenoe  to  a  mortgagee 
who  has  the  equity  of  redemption ;  if 
they  do  not  make  ufe  of  their  right, 
they  fhall  be  barred.  ibid. 

The  plaintiff's  grandfather  In  1689  mof^ 
gaged  the  eftate  in  qoeftion  to 
f0^ii/eheads)xhty  afterwards  mortgaged 
it  to  Carnvrighi  and  Hejrwood  and  their 
heirs  for  200  /.  who  to  fecnre  the  inttreil 
leafed  thetftate  to  the  plaintiff's  fariier 
in  Jujti  1689,  and  to  his  affigcs  for 
5900  years  at  12  /.  a  year  rent  for  the 
three  £rft  years,  and  10/.  a  year  rent  for 
the  remainder  of  the  term  ;  and  if  it 
three  years  end  the  200/.  was  paid,  sod 
inrereft,  then  the  premifles  were  to  be 
recon  veyed :  receipts  giyen  fometincs 
for  intereft,  and  fometimes  for  a  rent 
charge,  the  laft  in  1730,  the  200/.  lent 
was  charity  money,  direAed  to  belaid 
out  in  the  purchafe  of  lands  in  fee,  and* 
the  rents  to  be  applied  fordoathing  24 
needy  honfekeepers.  In  1 7  3  9  the  plain- 
tiff gave  notice  he  wonld  pay  the  mo* 
ney,  but  the  defendant  refufed  to  take 
it,  and  infiffed  it  was  an  abfolnte  par- 
chafe,  atul/o  decreed  by  the  Mafter  of 
the  Rolls;  and  em  mn  mffeal.  Lord 
Hardwichy  being  tf  the  jfame  •fimui, 
affirmed  tbe^dtcrte.  494 

Where  a  mortgagee  by  agreement,  either 
in  the  mortgage  deed,  or  a  libparate 
one,  fetters  the  redemption,  with  a 
fraudulent  defign  to  get  the  eftate,  it 
will  not  avail.  40$ 
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la  commoQ  mortgages  the  want  of  a 
covenant  for  repayment  of  the  mort- 
gage money  is  no  bar  to  a  redemption. 
'  Page  496 

Where  a  mortgagee  has  been  in  perception 
of  the  rents  and  profits  for  a  confider- 
able  time,  the  court  will  not  decree  a 
redemption,  as  it  would  be  making  him 
a  bailiff  to  the  mortgagor,  ibid. 


Where  there  are  two  trials,  and  the  lad 
was  at  the  bar,  the  court  lays  more 
weight  on  this,  from  the  folcmnity  of 
it  and  the  length  of  the  examination, 
becaufe  the  reafon  for  directing  a  trial 
at  bar  is  in  order  to  that.        Pnge  378 

An  original  motion  mail  be  made  for  a 
new  trial,  and  thp  court  will  not  an- 
fwer  a  petition  for  it,  where  the  caufe 
comes  on  upon  the  equity  referved, 

ibid* 


4)e  t%tBX  IBegno. 

ON  a  motion  to  prevent  the  defend- 
ant's going  out  of  the  kingdom  till 
he  has  pat  in  his  anfwer,  the  court  or- 
dered he  (hould  give  fecurity  ta  abide 
by  the  decree  that  ihall  be  made  at  the 
hearing.  C6 

There  is  no  inftance  of  a  Ne  exeat  regno 
^ing  granted  where  it  is  not  a  mere 
equitable  demand,  except  where  a  wife 
fned  in  a  fpiritual  court  for  alimony, 
and  the  hufband  threatned  to  leave  the 
kingdom ;  and  to  aid  that  court,  and 
•atof  compailion  to  her,  it  was  granted. 

210 

The  court  will  not  grant  a  new  trial  npon 

\  A  fuggeflion  that  the  party  was  not 
apprized  of  a  particular  evidence,  and 
therefore  not  prepared  to  give  an  an- 
fwcr.  319 

A  di^ndlion  was  taken  formerly  between 
trials  at  bar  and  at  nifi  fritu;  but  in 
the  cafe  of  the  ^eem  and  the  Bailifs 
and  Burgejfei  of  Bewdly  eleven  jadges 
again  ft  one  determined  a  new  trial 
ou^ht  to  be  granted.  320 

The  intent  of  direding  ifliies  here  it  only 
to  inform  the  confcience  of  the  court', 
and  therefore  not  tied  down  to  the 
fame  ftridnefs  of  verdi^  as  courts  of 
common  law.  ibid. 

A  notice  to  the  defendant  before  the  trial, 
that  the  plaintiff  will  prove  a  perfon 
to  be  abroad,  though  it  does  not  point 
eut  the  particnlar  place  where^  is  fuf- 
ficient  for  the  defendant  to  be  prepared 
to  encounter  this  evidence.  ibid. 


Dejct  of  Mn.  See  0f;ecoto;  nnder 
estate  ^  (bill  be  onlH  a  Ctoftee, 
)der(oiui  tfitate* 

G.  a  brewer  had  iflue  by  his  firft  wife  £//-• 
zabeth,  who  married  without  his  con- 
fent  to  Mr.  Bmrnaby^  and  by  his  fe- 
cond  a  daughter  named  Fiances  ;  and 
having  a  con/iderable  real  and  per- 
fonal  eftate,  by  his  will  gave  the  re* 
fidne  of  his  perfonal  ell'tie  to  any  foa 
he  fliould  have  by  his  wife,  at  21,  and 
if  no  foo,  then  to  his  daughter  Fran.es 
'  at  21,  or  marriage;  bat  if  the  died 
before  either,  then  if  his  daughter 
Elizabeth  ihould  have  a  fon,  he  be- 
queathed the  faid  refidue  to  luch  (oti 
as  ihould  attain  2 1 ,  and  if  (he  had  no 
fon,  then  he  gave  the  faid  refidue  to 
the  defendant  Ekins^  fubjedl  to  thf  pay- 
ment of  4000/.  to  the  daughter  cf  hit 
daughter  Elizabeth.  473 

The  leftator  died,  and  his  daug.  cr 
Frances  alfo  an  infanc,  and  the  piain- 
tifi^  being  intitled,  when  of  age,  to  the 
refidue,  brought  his  bill.  ibUU 

Thequeftion  was,  whether  the  intereft  cf 
the  refidue  of  G's  perfon alcftacff,  ^'  mh 
the  death  of  F  ances  his  daughter  to 
the  time  it  will  veil  in  his  grandfon* 
muft  be  accumula  ed  or  whether  it  it 
an  intereft  undifpolied  of,  and  goes  to 
the  next  of  kin  of  the  teftator.  Lord 
Hardwicke  was  of  opinion  that  the  in^' 
terefi  mud  accumulate^  and  is  a  fart  of 
the  rcfdue  till  the  deviji  to  the  gra>-'^n 
wfts.  ibid* 

Though  not  at  law,  yet  in  this  courc  a 
man  may  die  partly  teftate,  and  part- 
ly inteilate;  but  when  a  whole  refidue 
is  given,  it  is  a  contradiction  to  lay 
any  part  of  that  eilate  is  nndifpofed. 

Xx4  If 
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If  a  pcrfonal  eftate  is  incrcafed  by  any 
event  after  the  teftator's  death,  it  is 
part  of  the  refidue,  and  will  pafs  as 
fuch,  and  fo  will  the  intereft  of  that 
^efidue,  for  that  interefl  is  a/Tets,  and 
part  of  the  cllatc.  Fa^e  476 

jionruit.    See  Crfai,  Siz\n  Ctfal. 

If  there  is  evidence  a  plaintiff  is  not  ap- 
prized of,  he  may  fuffcr  a  nonfuit, 
and  on  hi-  coming  back  to  this  court 
for  new  diredions,  they  would  have 
orde  rd  another  iiHie  at  law,  ootwiih- 
(landing  the  non-fuic.  321 

Jiicte  of  t)anD.    See  Caron  anD  jfeme. 

A  note  of  hand  at  the  beginning  men- 
tioned to  be  for  20/.  borrowed  and 
received;  but  at  the  latter  end  were 
thefe  words,  "which  I  promife  «et'^ 
to  pay.''  This  is  a  good  foundation 
for  an  JJfumpfit,  32 

The  indorfee  of  a  note  may  recover  a- 
gainfl  an  indorfor,  though  the  original 
drawer  was  an  infant.  182 

Though  former  indorfees  might  not  pay 
a  valuable  confideration,  yet  if  the  lall 
indorfee  gave  money  for  it,  it  is  as  to 
him  a  good  note.  ibid. 

j^otfce.  See  fl9ojtg«ige  anu  Center 
of  ^one^  Due  thereon,  and  IBegtC- 
tct  3>a. 

A  bill  brought  to  redeem  agalnfl  the  de- 
fendant, who  had  notice  of  the  plain- 
tiff's title,  but  bought  6i  the  Marquis 
of  IVhari9n,  who  had  no  notice ;  the 
obje^ion  allowed  for  not  bringing  the 
rcprefentative  of  the  Marquis  before 
the  Court,  or  otherwife  the  puifne  pur- 
chafer  would  be  deprived  of  that  de- 
fence. 1 39 

A  purchafer  with  notice  himfelf,  from  a 
perfon  who  bought  without  notice, 
may  (helter  himfelf  under  the  firil  pur- 
chafe.  ^42 

Where  by  a  tranfaftion  foreign  to  the 
bufmefft  in  hand,  acounfel  or  attorney 
employed  to  look  over  a  title  has 
notice,  this  fhall  not  afFed  the  pur- 
chafer. ihid. 

Denying  notice  of  the  plainrtff's  title  at 
the  time  of  the  execttUon  of  (he  deed 


or  payment  of  the  confideration  mo- 
ney, is  not  fufficient ;  you  moil  fwear 
you  .had  no  notice  at  or  before  the  exe- 
cution. Page  397 

£ttfance«    See  3cqtttefccnce. 


4)ati). 
See  TtKtdMity  ailD  ^Wttnct. 

A  Quaker  cannot  be  admitted  to  ex- 
hibit articles  of  the  peace  -againll 
her  hulbanJ,  upon  her  aiiirmatioD,  as 
it  is  in  nature  of  a  criminal  profecu- 
tion .  70 

In  the  cafe  of  articles  of  the  peace,  where 
the  party  complained^  of  is  not  ia 
court,  an  attachment  for  a  breach  of 
the  peace  goes  on  the  oath  of  the  com- 
plainant only.  ih':J, 

The  fie  ward  of  a  court  fwearing  he  never 
heard  of  an  agreement  betw^een  pcr- 
fons  at  or  b,fore  the  furrender  of  the 
copyhold  eitate,  is  an  evafion,  and  a 
negative  pregnant  thai  he  heard  or  it 
atier.  100 

£)^Dcr0.    See  JDefctidant^  Code,  iFill, 
9nfmer. 

An  order  for  a  caufe  to  (land  over  inde- 
finitely does  not  imply,  that  it  is  pu: 
off  only  to  the  next  terra.  2 

A  rcprefentative  of  a  perfon,  who  h?d 
obtained  an  order  to  tax  a  bill,  can 
revive  it  only  on  the  fame  terms,  the 
undertaking  to  pay.  114 

To  bring  a  defendant  into  contempt  oa 
an  order  of  taxation,  yon  maft  have  a 
copy  of  the  bill  ac  his  houfe,  and  the 
report  of  the  fum  at  which  the  bill  is 
taxed.  ibid. 

In  regard  to  difmifling  bills  where  the 
caufe  is  fet  down  on  bill  and  an- 
fwer  only,  where  it  is  fo  fet  down 
after  withdrawing  a  replication,  it  fliali 
be  difcretionary  in  the  court  for  the 
future  to  difmifs  with  forty  ihtiljogf 
colls  or  cofts  to  be  taxed,  or  with  bo 
'  colls ;  and  an  order  for  this-  porpofe 
diredled  to  be  fixed  in  the  regifler't 
ofice.  28S 
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The  parties  intcrcftcd  in  an  order  for  the 
appointment  of  a  recet^er^  take  upon 
them  to  print  it,  with  a  recital  of  the 
material  fads  in  the  caufe  relevant  to 
the  order,  and  difperfe  it  among  the 
tenants :  Some  other  parties  infilled 
this  was  a  contempt  of  the  court. 
Lord  Hardwicke  held  it  to  be  no  con- 
tempt; but  faid,  at  the  fame  time,  he 
did  not  approve  of  fuch  pradice  ^.4^8 

As  the  manner  of  drawing  orders  here  is 
of  long  (landing,  Lord  HarJwicke  faid, 
he  would  not  alter  the  caurfe  of  rhem, 
but  wtfhed  they  were  framed  with  the 
fame  fimplicity  as  orders  made  by  the 
courts  of  common  Jaw.  489 

tfHitlatDrt' 

There  can  be  no  judgment  in  chief  at 
common  law  upon  a  default,  either  for 
want  of  appearance,  or  for  want  of 
pleading ;  but  after  feizure  on  a  ea- 
pias  utlagMum^  the  remedy  lies  in  a 
court  of  revenue.  23 

A  cuftodium  is  \.\xt  pofTeffion  of  lands  be- 
longing to  an  outlaw,  granted  to  the 
plaintiS'  by  the  court  of  exchequer  in 
Inland.  408 


THE  (latute  of  the  12th  of  Queen 
Ann  does  not  in  the  ca«e  of  a  pa- 
piil  make  the  whole  trud  void,  but 
only  the  term  upon  an  avoidance  of  a 
living  which  is  veiled  in  the  univerfi- 
ties.  157 

A  convidton  of  a  recufancy  cannot  be 
given  in  evidence  againli  a  third  per- 
fon  under  11  ^  \2  IV  f*f  M  againll 
papiils,  but  you  mull  prove  the  fatts. 

65 

The  plaintiff,  whilft  .»  oapift,  affifjncd  ^n 
advowfon  to  the  def^^nd^nt  for  the  term 
cf  99  yat^,  and  oaving  conformed 
iia>  Oi^uynt  Tiis  bill  for  are  aHi^nment 
c*  tn^  t?rm,  fuggelling  he  had  only 
ifi^Mtd  i(  K>r  himfelf  in  truft,  and  to 
i^',-:.-!    the  penalties  of  ihc  iUtute  of 

:    f^  I  ai.d  I  ir  rJ^L  155 

TI  •  •ii.i-inr  pleaded  the  ilatuie  of 
irz-: '•:'•.  '"d  }/» rjuiics  in  bar  to  the  dif- 


covery  but  by  his  anfwer  admitted^ 
that  the  advowfon  was  afligned  to  him 
for  the  pupofes  charged  by  the  bill. 

P^geiSS 
Lord  Hardzvicie  held,  the  plea  mud  be 
over-ruled,  being  coupled  with  an  an- 
fwer  which  admits  the  fa£ls ;  and  was 
inclined  to  chink,  if  the  defendant  had 
demurred  to  this  part  of  the  bill,  fuch 
a  fraudulent  conveyance  would,  at  the 
hearing,  have  been  made  abfolute 
again il  the  grantor.  155  Sc  156 

The  a6l  of  1 2  jinn,  does  not,  in  the  cafe 
of  a  papid,  make  the  whole  truH  void, 
but  only  the  turn  upon  an  avoidance, 
which  is   veiled   in    the   univeriitiefl. 

Papifts  on  their  .conformity  are  freed  from 
any  penalties  they  might  oiherwife 
fuilain  in  refpedl   of  their  recufancy. 

Hid. 

The  proteftant  next  of  kin  are  only  inti- 
tied  to  the  profits  in  cafe  of  defcents; 
for  in  cafe  of  a  purchafe  or  grant  by 
a  papift;  they  are  void  by  the  (latute 
of  II  C^*  la  //''.  3.  210 

l^atap^crnalfa,    See  jfecttlemcttt  be- 
fore ^S^am'age. 

A  hufband  by  will  difpofes  of  jewels 
which  the  wife  was  pofTefTed  of  in  his 
life-time,  bought  partly  with  her  own, 
and  piirtly  with  his  money,  to  his 
brother,  whom  he  made  executor  ; 
the  wife  in  titled  to  thofe  which  are 
given  to  the  brother  as  htx  parapbema' 
lia.  77 

A  wife,  with  rcfpeft  to  htr  paraphernalia, 
has  been  confidcred  in  the  nature  of 
a  creditor,  and  having  a  lien  upon  lenl 
eftate.  78 

The  value  of  the  jewels  makes  no  alter- 
ation. 7^ 

A  wife  has  been  adml-.ted  a  creditor  to 
the  value  of  \itr  pauuh^rnalia  upon  a 
trull  ellate  for  payment  of  debts.  iBid. 

The  .tlu^bund^  having  the  pofTefDon  of 
the  jewclb  m^kei  no  alteration,  where 
the  wife  h;<5  woin  them  as  ornaments 
of  her  pcrlun,  whenever  (he  was  dref- 
fed  ibid. 

Where  a  hufband's  perfonal  eftate  is  not 
futlicient  tu  pay  hit  debts  a  wife  can- 
not (erup  any  claim  to  jewels,  rings, 
pidures,    drciSng    pl^ce,    and  other 

ciiokctSj 
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trinkets,  given  her  before  marriage. 

Page  104 

Where  there  is  no  truft  on  real  eftate  for 
payment  of  debts»^a  widow  cannot 
come  upon  it  at  all  events,  to  be  fatis- 
fied  \itT  paraphemalia.  105 

The  wife  is  not  barred  of  her  pmapher- 
naJia  by  a  deviie  of  the  ufe  of  all  houf- 
Kold  goodst  furniture,  plate,  linen » 
eff.  forlife,  217 

^^orifament.      See    tratSier,    Hafte, 

The  afts  of  uniformity,  Vc,  Jtnee  the  re- 
fwmatim^  (hew  that  the  parliament 
liave  from  that  period  been  of  opinion 
that  the  power  of  making  conflitutions 
in  ecdefialtical  matters  to  bind  the 
whole  nation  was  in  them.  659 

Clear  from  2^  ^.  8.  r.  19.  that  both  the 
King  and  the  clergy  thought  ic  necef- 
fary  to  have  the  authority  of  parlia- 
ment for  abrogating  part  of  the  antient 
canons,  and  eftablifhing  fuch  part  as 
was  to  remain  in  force.  661 

^^ot  ^gremient.     See  %^x%tmxit 
Idatot. 

ftetol  Ct)iDence.  See  tf bftence,  3De- 
%xtZyWi\\\,  9sreement^  Sgrccitttnt 
on  ^flpatrlage* 

Jf.  P.  gave  her  real  and  perfonal  eftate 
to  the  plaintiffs  equally  between  them; 
and  on  the  death  of  one  of  them,  the 
whole  eftate  to  J.U.  in  tail ;  and  for 
want  of  fuch  ilTue  to  R,  U,  in  fee,  with 
a  few  pecuniary  legacies ;  and  charged 
her  real  eftate  with  the  payment,  if 
the  perfonal  eftate  ftiould  not  be  fuffi- 
cient ;  anJ  hy  her  will  dtcUredJhe  gave 
all  tbe-refi  and  refidue  of  btr  perfonal 
efiate  to  her  uncU  L.  C.'i  three  daughters. 

The  counfel  for  the  refiduary  legatee  of- 
fering to  read  the  parol  evidence  of 
the  attorney  who  drew  the  will,  that 
ke  had  exprefs  diredlions  to  give  the 
perfonal  eftate  to  the  three  daughters 
of  L.  C.  Lord  Hardzvicke  faid^  this 
was  not  a  cafe  inhere  parol  exudence  can 
hi  read^  though  there  were  J^jftte  things 


here  which  might  male  a  judge  u-ifif  it 
admit  it,  Peige  372 

Courts  of  law  and  equity  admit  parol 
evidence  in  two  cafes  only,  to  afcer- 
tain  the  per(bn,  where  there  are  two 
of  the  fame  name,  or  where  there  has 
been  a  miftake  in  a  cbriftian  or  fir- 
name,  and  in  refulting  trnfts  relating 
to  perfonal  eftate :  as  where  an  execu- 
tor has  a  fmall  legacy,  and  the  next  of 
kin  claim  the  refidue,  there  parol  proof 
is  admitted  to  afceruin  who  was  to 
have  it.  373 

Lord  Hardwicii  declared  he  was  not  fa- 
tisfied  with  Lord  Cowper*$  rule  of  ad- 
mittir.g  parol  evidence  in  doubtfal 
wills;  and  that  Mr.  Juftice  Traejr,  who 
aflifted  Lord  Cowper  in  the  great  cafe 
of  Strode  againft  RuJ/el,  in  which  there 
was  an  appeal  to  the  Houfe  of  Lords, 
was,  at  firfl,  of  the  fame  opinion  with 
him,  but,  on  confideration,  was  clear 
the  evidence  could  not  be  admitted ; 
and  this  alteration  in  his  judgment 
was  mentioned  in  the  Hoale  of  Lords* 

374 
In  the  cafe  of  Sehoyn  and  Bnram,  Lord 
Hardiviike  faid,  he  was  of  opinion,  that 
parol  evidence  ought  to  have  been  ad« 
mitted;and  that  even  Lord  7Iz/^0/,whea 
he  had  heard  the  caufe,  bad  aremorfe 
of  judgment  at  the  fame  time  he  re- 
jected the  parol  evidence,  but  the 
Houfe  of  Lords  refufed  it,  ai  of  moft 
mifchievous  confequence,  and  affirmed 
the  decree.  ibid. 

The  teftatrix's  charging  the  real  eftaie 
with  the  legacies,  if  the  perfonal  is 
not  fufHcient,  fhews  her  intention  in 
one  even:  totally  to  revoke  the  devife 
of  the  perfonal ;  and  there  being  an 
alteration  of  her  intention  before  Oie 
fi nifties  her  will,  the  conftroftion  is, 
(he  has  altered  her  intention  through- 
out, and  the  plaintiff  is  notintitled  to 
any  part  of  the  perfonal  eftate,  but  the 
refidue  belongs  to  the  three  daughters 
of  Mr.  L,  C.  and  Lord  Hardvsicke  de« 
creed  accordingly.  _    37  J 

Idarfon*    See  S){b{ne  jbcrbfctj  Cdc* 
tat{on« 

A  parfon  can  neither  preach,  adminifer 
the  facrament,  or  celebrate  marriaM^ 
without  a  licence  from  the  bilhop ;  rar 

thi 
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the  canons  of  1603  arc  cxprefs  as  to 
that  matter.  Page  ^gg 

It  is  not  neccffary  for  a  minifter  to  have 
a  licence  from  the  bifhop  of  the  dio- 
cefe  for  every  particular  cafe ;  but  he 
may  fufpend  him  wholly  where  he  is 
irregular,  till  he  fubosits  to  perform 
his  duty  properly.  900 

^atfonage.    See  title  f^^efentatfon. 

A  reflor  may  cut  down  timber  for  the  re- 
pairs of  the  parfonage  houfe  or  chan- 
cel, but  not  for  any  common  purpofe. 

217 

He  is  intitled  to  botes  for  repairing  barns 
and  out-houfes  belonging  to  the  par- 
fonage. iSiJ. 

^attitu.  See  Atatott  Of  iFrauimlent 
S>eln'Ce0,  HOets,  Courts  of  EratD^ 
3Letter0^  9cqofercence. 

At  law',  if  you  join  the  heir  and  exe- 
cutor in  an  adion,  they  may  demur, 
otherwife  in  eqnity,  for  every  perfon 
muft  be  a  party  who  is  necefTarily 
fo.  J I 

Where  the  reprefentation  is  contefting 
in  the  fpiritual  conrr,  a  bill  may  be 
brought  for  a  difcovery  of  aflets  again  ft 
the  heir,  without  making  an  admini- 
ftrator  a  party.  iiisl. 

A  perfon  who  has  a  legal  intereft,  need 
not  in  every  cafe  be  a  party,  where 
the  whole  equitable  intereft  is  aifigned 
over.  ^  235 

Where  a  mortgagee  in  fee  has  made  an 
abfoluce  conveyance,  with  feveral  li- 
mitations and  remainders  over,  if  a 
perfon  brings  a  bill  to  redeem,  hemuft 
make  at  leaft  the  firft  tenant  in  tail  a 
party,  or  otherwife  the  decree  for  a 
redemption  cannot  be  complete.     237 

If,  at  the  hearing,  a  plaintiff  waives  the 
relief  he  prays  againft  a  particular 
perfon,  the  objection  for  want  of 
his  being  a  party  will  have  no  weight. 

296 

On  a  bill  for  an  account  of  fees,  to  elta- 
blifh  a  right,  you  muft  have  all  per- 
fon s  before  the  court  who  have  any 
pretence  to  a  right ;  for  they  will  be 
bound  by  a  decree  here ;  otherwife  as 
to  a  judgment  at  law,  which  will  not 
bind  the  right  of  i  third  perfon.    /^/V. 


In  equity  you  may  take  exceptions  for 
want  of  parties  at  the  hearing  of  the 
caufe  or  demur,  but  you  cannot  plead 
it  in  abatement  at  law,  after  you  have 
goire  upon  the  merits.  Page  510 

Where  a  party  in  a  Jir/l  caufe  has  ex- 
amined  a  great  number  of  witnefTes  to 
eftablifli  a  particular  point,  the  court 
will  never  iuWer  him  in  a  fecond  to 
contradifl  what  he  attempted  to  prove 
in  the  firft,  as  it  muft  neceflarily  intro- 
duce perjury.  .    531 

Where  one  party  fets  up  a  title  incon^ 
fiftent  with  the  tide  fet  up  by  another, 
though  he  fails  in  his  own  claim,  yet 
he  may  appear  to  have  a  right  to  fome- 
thing  under  the  other's  claim,  and  in 
that  cafe  the  court  will  not  deprive 
him  of  it.  J3J 

tda(tne70  atiD  ^dartnerfl^ip.    See9c» 
count. 

Items  in  a  partnerfhip  account,  relating 
to  the  particular  intereft  of  a  book- 
keeper, will  not  be  Supported  in  this 
court.  i^p 

Where  one  partner  is  out  of  the  king- 
dom, the  partner  who  is  before  the 
court  fliall  pay  the  whole  of  the  jqint 
demand.  rio 

fdetCbnal  4((hite*     See  Sciron.ann 
iFemfj  IBeai  CSate^  cao»O0« 

A  teftator  gives  his  only  daughter  the 
fum  of  3000 /..  at  her  age  of  18,  or 
marriage,  and  diredls  truftees  to  levy 
and  raife  by  mortgage  or  fale  of  his 
lands,  together  with  his  perfonal 
eftate^  as  much  as  will  p^y  the  3000/. 
but  that  it  (hall  not  be  raifed  till  1 8, 
or  marHage,  out  of  the  before  men- 
tioned eftate,  or  land,  that  it  may  not 
be  a  debt  on  his  perfonal  eftate.  liOrd 
Hardiaicke  held  that  the  perfonal  eftate 
was  excepted,  and  that  the  3000 /« it 
a  charge  on  the  real  eftate*  57 

Perfonal  eftate  is  the  natural  and  proper 
fund  for  the  payment  of  debts,  uniefs 
there  are  exprefs  words  to  exempt  it. 

5« 
Where  real  eftate  is  expreAly  devifed  for 

payment  of  debts,  the  perfonal  is  ex- 
empted ;  but  if  the  real  is  not  fuffici- 
en^  the  perfonal  muft  be  applied.  79 

A  teftai«r 
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A  teftator  fays,  as  to  the  reft  and  rcfiduc 
of  his  lands,  tenements  and  herediia- 
snencsy  his  will  is,  thai  the  annual  pro- 
fits (hall  be  equally  divided  between 
J^.  and  S,  and  nothing  faid  about  the 
perfonal  eftate.  By  all  the  rules  of 
grammar  as  well  as  law,  the  words 
reft  and  rejidue  muft  relate  to  fomechlng 
that  went  before,  and  where  the  tef- 
tator  calls  it  by  the  name  of  real  eilate, 
can  never  be  faidtoairedl  his  perional. 

Page  168 
A  limitation  over  of  perfonal  eftate  after 
the  death   of  the  firft  taker  without 
ifluc,  is  generally  void.  312 

Courts  of  equity  will  carry  the  Hmitati. 
on  of  a  perfonal  chattel,  or  truii  of  it, 
no  further  than  the  judges  have  done 
ill  the  cafe  of  legal  limitatxpns  of  terms 
for  years.  ibid. 

A  material  difference   between  the  pro- 
fits of  a  real  and  perfonal  eftate  ;  rents 
never  can  become  part  of  the  perfonal 
eftate,   but  the  profits  of  the  perfonal 
eftate  are  the  eftate  itfelf.    In  the  cafe 
of  real  eftates,  the  thing  itfelf  is   not 
difpofedof,  but  defcends  till  the  con- 
tingency happens ;  perfonal  eftate  nei- 
ther  defcends  or  goes  to   the   next  of 
kin,  but  is  vefted  in  the  executor.  476 
Where  truftees  have  a   power  of  felling 
leal  eftate,  and  turning  it  into  money, 
or  keeping  it   in  land  at  their  option, 
at  will  be  fubjed  to  the  fame  truft  as 
the  perfonal  eftate  is  applied  to,  whe- 
ther fold  or  kept  as  real  eftate.      ^62 
B,  who  was  indebted  to  the  plaintiff  and 
others  on  bond,  and   feifed  in  fee  of 
lands    in    Lincolnjhire  and  rv^o  other 
counties,  and  alfo  poiTefted  of  perfonal 
eftate*  wills,  that  all  his  eftate  in  the 
couirty  o^  Lincoln y  or  a  fufticient  part, 
be  fold  as  foon  as  Mis  executrixes  con- 
veniently can,  for  the  payment  of  his 
lawful  debts  and  legacies  and  funeral, 
then  gives  feveral  fpecific  legacies  and 
m  pidnre  and  prims  to  E.  M.  and  ap- 
points E.  M.  and  Z>.  M,  joint  execu- 
trixes :    Some  time   after  making  his 
will  he  adds  thefe  words  to  it,  I  give 
to  them  all   my   perfonal   eftate   not 
herein  before  devifcd,  and   then  exe- 
cuted it  over  again  in  the  prefence  of 
three  witneftes,  whofe  names  appeared 
under  it.     The  ptrfomil  ejiate  under  B.^s 
nuill  fajjid  as  a  Jyecific  h*gacy  to  the  ex- 


ecutrixts^  and  Jhall  nit  he  appI'eJ  'tt  ex* 
on'rr.tie/t  of  the  real  epate  Pa^t  024 

Though  a  real  eitate  be  c^ev.ieci  to  be 
fold,  yet  il  a  teftacor  has  done  nothing 
to  exenip  the  peii'onai,  it  (hail  be  pri- 
murily  iiable.  625 

The  rule  is,  perfonal  ell  ate  ftiall  be  firft 
applied,  un  er?  rh  re  are  expieb  words, 
or  a  plain  intention  of  the  tcilator  to 
exempt  it,  or  to  give  it  as  a  (pecific 
legacy.  ihd, 

plantations.    See  Colonic0. 

^lea.  See  Account,  lDefcniiant,lDe- 
cree,  IBule,  3tBarD,  £)ottce,  3li'en, 
Cottrt0  of  HalB,  special  fdlea)- 
ings. 

A  plea  to  a  ftated  account.  i 

A  plea  of  a  bill  for  the  fame  matter  over- 
ruled, where  the  laft  was  brought  by 
the  plaintiff  in  a  different  right  from 
what  the  former  was.  44. 

A  plea  may  be  good  for  part,  and  over- 
ruled for  part,  but  a  demurrer  muft  be 
good  for  the  whole,  or  void  for  the 
whole.  ibid, 

A  plea  for  not  bringing  the  reprefenta- 
tives  of  the  perfonal  eftate  before  the 
court  allowed,  though  fufpected  to  be 
put  in  for  delay  merely.  51 

A  plea  mull  firft  be  removed  out  of  the 
way,  before  a  plaintiff^  can  have  an  in- 
jundion  to  ftay   proceedings  at  lav. 

A  plea  of  a  bare  title  only,  without  fet- 
ting  forth  any  confideration,  will  not 
protect  a  defendant  from  giving  an  an- 
fwer  to  the  title  fet  up  by  the  plaintif. 

Where  there  is  a  plea  which  covers  too 
much,  it  may  Itand  for  part  and  be 
over- ruled  for  part,  othcrwife  as  to  a 
demurrer.  284 

The  defendant  pleaded  likewife  a  fine 
and  non-claim,  in  bar  of  the  title  fct 
up  by  the  plain  tiff":  Lord  Hard^j.lcke 
over-ruled  it,  becaufe  the  pendency 
of  the  fuit  here,  as  it  was  a  proper 
matter  of  equity,  has  prevented  the 
running  of  the  fine.  389 

No  exception  can  be  taken  to  an  aofwer 
whilft  a  plea  is  depending,  for  that 
muft  firft  be  removed  out  of  the  utiy. 

190 

On  a  plea  of  a  purcbale  for  a  valaaUe 
CQufidcraticn  wiiLouc  notice  of  iho 

plaistii'i 
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plaintiff's  title,  it  is  frffi  lent  to  aver, 
that  the  perfon  who  conveyed  was 
feifed,  or  pretended  to  be  leifed,  when 
he  cxecuied  the  purchafe  deeds  ;  but 
where  a  purchafer  iets  op  a  fine  and 
non-claim  as  a  bar,  he  muft  aver  that 
the  feller  was  actually  feifed.  Pag^6}^o 
A  purchafer's  denying  notice  at  or  before 
the  execution  of  the  deeds  is  not  fuf- 
fictent ;  he  mu<l  aver  that  he  had  none 
at  or  before  the  payment  of  the  monev. 

See  t^^intcnancc,  iLegadw  o?  |9o?. 
tfOlls  beQcH..  under  JLcgaCp ;  fee 
^nift  f 02  rniiltig  fDojtions  aiiu  0ap-  - 
nieiir  01  IDcbto  '.nJer  Crufl,  'S>ati0- 
faaiOl^  ^eftcD  Untercft,  ^Statute  of 
Irimitatione,  H5aroa  ann  jfcme. 

Ever  (ince  the  cafe  of  Pa^vht  verfu*  P.izv- 
let,  it  has  been  the  rui"*  that  where 
there  is  a  portion  to  be  r/iifed  out  of 
land,  if  tne  perfon  dies  before  the  day 
of  payment  uo'neb,  it  fmkb  for  the  be- 
nefi:  ol  the  h  ir.  131 

A  reafonable  diilini^ion  may  be  made 
from  that  cale,  between  a  time  of  pay- 
ment that  appears  to  have  been  de- 
rived from  the  circumllances  of  the 
perfon,  and  from  the  circumilances  of 
the  tund.  ij2 

It  is  probable  there  may  be  fome  common 
lawyers  who  do  not  know,  if  a  pcrtio  1 
is  charged  on  land,  that  it  wiJl  /ink 
in  the  inheritance,  if  the  perfon  dl  s 
be  ore  time  of  payment.  OftcJ. 

J,  C.  by  will  created  a  term  of  100  yeais, 
in  trull  out  of  the  rents  or  by  mort- 
gage to  raife  portions  of  ico/.  for  each 
of  the  daughters  of  his  fon  T.  C.  pay- 
able at  18,  or  day  of  marriage,  and 
61,  a  year  for  their  maintenance  till 
their  refpedive  portions  became  pay- 
able, with  a  provifo  that  his  fon  T,  C. 
may  make  a  jointure  of  all  or  any 
part  of  the  premises,  and  alfo  a  pro- 
vifo that  in  cafe  fuch  perfon,  who 
ihall  be  next  in  remainder  expcdant 
on  the  term  of  100  years,  fhall  pay  to 
the  daughters  of  T.  C.  their  portions 
of  100/.  before  or  after  the  fame  are 
due,th::n  the  term  of  100 years  to ceafe. 

?*.  C  had  two  daughierA  but  no  fon,  and 
left  a  widow  who  had  a  join;  are  of  the 
)vhole  premiiTes ;  £.  C.  the  gVandfoQ 


of  the  teftator  by  his  fecond  fon  is  be- 
come tenant  in  tail  under  the  wilL 
G.  H.  the  daughter  of  T.  C.  who  mar- 
ried 18  years  ago  brought  the  bill  to 
have  her  portion   raifcd  immediately. 

Page  354 

The  portions  cannot  be  raifed  in  the  life- 
time of  the  jointrefi  fo  as  to  affeft  her ; 
for  when  T.  C  executed  the  power, 
theeftate  arofc  oa  of  ihe  will  of  J.  C. 
and  is  precedent  t^  the  100  years  term. 

ibid. 

The  court  m  modern  cafes  have  thought 
it  hard  to  raife  daughters' portions  in 
the  father's  life-iimr,  and  therefore 
havercfufed  to  do  it:  !n  Hill  more 
modern  cafes,  where  the  poriion  was 
large,  the  court  have  refufed  it,  in  fa- 
vour of  the  remainder  man.  3^6 

Cenveyan  cro  now  are  grown  \h  cautious 
as  to  inftTt  nr-nt:ve  words,  to  prevent 
portions  b'in:*.  raif'rd  in  a  father  and 
mother's  l.ft-  :i;iic.  257 

The  mainten;  rjce  hcr^  is  a  prefent  charge" 
upon  ihe  c  Ia'^-,  and  is  nor  poftooned 
till  after  tnc  ctrm  comes  into  po/Fe^Tion, 
fo  that  maintenance  runs  on  li'i  then  ; 
and  no  harm  can  arife  from  mortgaging 
the  reverfion,  as  the  arrears  mud  befa- 
tisfi  *d  Lhe  moment  the  term  cotties  into 
pofTciTicn.    ^  y^/y. 

The  dcteudant  cannot  redeem  the  term, 
and  exonerate  iheeftaie,  wiihout  pay- 
ing interell  for  the  portions  from  the 
time  they  became  due.  jjg 

Where  a  hulband  makes  a  voluntary  af- 
fignmenc  of  the  wife's  portion,  the 
volunteer  ftands  in  his  place  only: 
the  lame  equity  in  regard  to  execu- 
tors, and  (he  iame  as  aOignees  of  bank- 
rupts. ^2o 

Where  a  term  for  raifing  portions  is 
placed  after  an  ellate  lail,  which  (hould 
have  been  before,  this  court  will  rec- 
tify the  milUke.  457 

Portion  not  only  implies  a  fortune  out  of 
the  father's  eilate,  but  may  alfo  relate 
to  what  the  wife  brings  with  her  in. 
marriage,  and  anfwers  to  the  word 
Jos  ia  Latin,  52a 

IDolscr  atiD  4B%zcmion  tl^reof.    See 

A  hulband  by  marriage  articles  and  fet- 

tlement  had  a  power  to  difpofe  of  a  re- 

ver&onary  incerell  in  an  eiiate,  in  foch 

proportaonf 
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proportions  as  he  (hould  think  fit  among 
the  iffue  of  the  marriage:  he  by  will 
delegates  it  to  his  wife,  to  difpofc  of 
inluc  n.aresas  (he  pleafes  between  his 
fon  and  tiaug liter.  This  is  like  a  poiver 
of  attcrneyy  and  not  tranfmilTible  to  a 
third  perfon,  but  could  be  executed 
by  the  hu(band  only.  Page  88 

G.  W.  having  a  power  to  charge  his  wife's 
cllate  with  2000  /.  gives  by  his  will 
500  /.  a-piece  to  his  two  fifler^,  and 
dies  in  debt  to  the  plaintiffs  :  ccn- 
fidered  as  the  per  fon  al  eftatc  of  G.  IF, 
and  where  there  is  a  general  power  rc- 
fervcJ  to  a  perfon  for  fuch  ufes  as  he 
fhall  appoint ;  thi5  makes  it  his  abib- 
]ute  eAate,  and  gives  him  fuch  a  do- 
minion over  it  as  will  fubjeCt  it  to  his 
debts.  172 

Though  a  power  to  difpofc  by  appoint- 
ment of  a  reverlion  in  fee  be  not  made 
uie  of,  yet  it  fliall  be  aiTets  to  faiisfy 
ipecialty  creditors.  ibid, 

A  power  in  traftecs  of  raifing  portions  by 
renit,  or  by  mortgage,  is  no  reafon 
for  pollponing  the  raifing,  in  order 
that  they  may  make  their  clc£lion.353 

Where  there  is  a  power  of  charging  land 
with  a  grofs  fam,  it  imports  intcreil  of 
courfc.  358 

A  wife  in  cafe  (he  furvived  her  hufband, 
and  there  were  no  younger  children, 
had  a  power  of  difpofing  of  4000/. 
by  deed  or  will  executed  in  the  prefence 
of  three  witnefles  ;  and  this  fum  was 
a  charge  on  the  real  eftate  of  the  huf- 
band. Before  her  fecond  marriage, 
ihe,  by  articles  executed  in  the  pre- 
fence of  two  witneffes  only,  appointed 
2000/.  out  of  the  4000/.  to  be  for 
the  ufe  of  her  intended  hufband  ;  the 
remaining  2000  /.  fhe  difpofes  of  by 
will,  but  does  not  execute  it  in  the 
prefence  of  three  witncn*es.  Lord 
Bardivtcke  held,  that  the  articles  were 
a  good  appointment  of  the  2000/. 
for  the  benefit  of  her  fecond  hufband. 

Though  the  appointment  here  was  inac- 
curately  expreffed,  and  in  an  informal 
manner,  yet,  being  executed  for  a  va- 
lu.bie  confideratiouj  this  court  will 
fupply  the  defedt.  415 

The  will  under  which  the  2000  /.  if  given 
being  a  *uoIunfiuy  difp^jSnon,  as  i(  has 
not  purfued  the  power,  by  being  ex- 
ecuted in  the  prefence  of  three  wit- 
nefles,  is  a  void  appoiniukttkl,  vc^^ 
£sks  into  the  real  cAac*  »Vid 


Whoever  takes  nnder  a  power,  take^ 
from  the  grantor,  and  not  from  th^ 
power  itfelf.  Page  565 

Nothing  is  more  certain  in  law  than  this, 
that  when  any  a£t  is  done  under  a  power, 
that  adi  is  deemed  to  be  done  by  the 
grantor  of  the  power,  and  to  have  its 
validity  from  him,  and  not  from  the 
perfonr  who  executes  it.  661 

Idoloer  of  IRebocatfon.    See  Sctioci' 
tfon. 

I^ol&bilitr. 

In  equity^  notwithflanding  a  doubt  of 
Lord  Cowfer's  in  the  eftate  of  Jaeobjm 
verfos  fFillioMu,  1  P.  IT,  382.  it  is 
now  "v^y  well  known  that  a  f»fib:Uty 
may  be  both  releafed  and  af£gned.  420 

Where  either  real  or  perfonal  eftate  is 
given  upon  a  contingency,  and  that 
contingency  does  not  take  effe6t  in  the 
life-time  of  the  firil  devifee,  yet,  if 
real,  his  heir,  if  perfonal,  his  execu- 
tor, will  be  in  titled.  621 

)doffei&on.    See  Sbtwxtt  of  l^fmita' 
tion0. 

Courts  of  law  as  well  as  courts  of  equity 
will  make  a  flrong  prefumpiion  in  fa- 
vour o^^a  poflefiion  of  2  f  years.        67 

^lefentatfon  to  a  Ct^utcf)  0^  Cl^apel. 

Where  there  are  feveral  ceftity  que  tru/is  of 
a  prcfentation,  and  they  do  not  all 
agree,  there  can  be  ao  nominatioD. 
So  in  the  cafe  of  joint  tenants  before 
Severance,  they  mull  all  agree  or  no  ad 
can  be  done.  483 

Where  there  are  parceners  in  an  advow- 
fon,  who  cannot  agree  in  one  perfon, 
the  court  will  dired  them  to  draw 
lots  who  (hall  have  the  Jitji  prefenta- 
tion.  ibid. 

|d}e(utntitfon0  in  ^mxltt*    See  178. 

|d}fnt0  atiD  diggings.    See  Sfu* 
ttttes. 

]9}occ(0.     See  Contempt^   yniwth 
9ttac))meiit,  IDeCenimnt^ 

Where  an  attachment  hu  iflbed  agatai 
%  ^fttfoua  aod  the  flieriff  taku  a  btil» 
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bond  for  his  appearance,  and  delivers 
ii  :o  ihe  plain  !tF,  the  court  will  dif- 
chai  ge  a  rule  made  upon  the  (heri^  to 
ihew  ciiuie  why  he  docs  not  bring  in 
the  body  ;  for  the  plaintiff  is  not  with- 
out remedy  ;  as  he  may  move  on  a 
eepi  corpus  returned  for  a  mcflVngcr  to 
the   county  where    the  perfon    lives. 

Page  507 

^^ocbefit  3m2-    See  Jlnfant. 

^urc|)ife,  Idurcb'ircr,  lEHircl^afe  I09o< 
nep  See  Agreement,  A)tatute  of 
j^t  UD9  anD  0errunc0,  CfuarDian, 

^lea^  Cruft. 

Where  a  purchafer  has  given  a  full  value 
for  an  eiiaie,  the  miftake  or  ignorance 
of  fome  of  the  parties  to  a  convey- 
ance of  their  cKiim  under  a  marriage 
fettlcnient  Oiall  not  turn  to  the  prrju 
dice  of  a  fiiir  purcha/er.  8 

In  a  grant  of  an  vllate  ay  the  crown,  rhere 
was  a  refervation  of  ail  royal  mines  ; 
the  defendan:  agreed  to  purchafe  this 
edate  of  the  plaintiff,  but  rcfufing  uf- 
terwards  to  com  pleat  his  parcha{e,  the 
bill  u  brought  to  carry  the  agieement 
into  t'xecuiion  ;  on  a  reference  to  a 
Mailer,  he  rcjp  ricd  it  was  probable 
there  are  iuch  mines,  and  therefore  the 
plaintiff  cannot  make  a  good  title.    19 

On  '■xceptions  to  the  report,  the  court 
allowed  them,  and  faid  as  there  never 
bad  been  an  exertion  of  this  right  in 
the  Lrown  in  a  hngle  inllance  (ince  the 
grant,  and  no  poiCbility  there  ever 
will,  it  wotild  be  of  mifchievous  con- 
fequence  to  admit  it  to  be  an  objection 
to  a  title.  ihiil. 

9^  S.  devifes  alt  his  real  and  perfonal 
eftate  to  G.  his  heirs,  ^e.  chai geJ  with 
the  payment  of  hi^  debts;  the  plain- 
tiffs who  are  bond  creditors,  never 
afked  for  their  principal,  but  received 
their  interell  regularly  for  16  years  of 
G.  the  executor,  who  during  this  in- 
terval made  feverai  fales  of  the  teHa- 
tor's  eftate ;  it  was  held  by  the  Mafter 
of  the  Roils,  that  the  bill  brougnt  by 
the  bond  creditors  fhall  be  diimiffed, 
and  a  purchafer  (hall  not  be  dif- 
turbed  after  a  ^uiet  poiTeflion  of  1 6 
jfcan.    ,  41 


A  fettlement,  though  made  after  mar* 
riage,  yet  being  in  conilderation  of  a 
portion  that  was  paid  at  the  time  caQ. 
not  be  impeached  by  fubfequent  cre« 
ditors.  Fa^e  479 

Where  a  purchafer  has  ao advantage  bj 
the  dropping  Jn  of  lives,  the  court, 
will  diredl  an  inquiry,  what  intereft 
was  proper  to  be  paid  by  him  on  that 
account.  489 

The  dropping  in  of  lives  on  eftates  in  the 
Weft  oi England  is  not  confidered  as  ac* 
cidentaU  but  as  part  of  the  annual 
promts  of  the  eftates.  4^ 

If  the  purchafer  under  a  private  con traft 
doe»  not  pay  the  purchafe  money  at  a 
time  fixed,  he  will  be  chargeable  with 
intereft,  as  he  muft  bear  any  lofs ;  fo 
fo  likewife  will  he  be  inutled  to  any 
profits  that  arife  from  the  eftate.     ibiJ* 

A  purchafer  made  an  objedion  to  a  title 
tor  want  of  a  deed,  which  had  beem 
inrolled  at  a  pubiick  ofEce,  but  could 
not  be  found  ;  a  copy  of  it  taken  ia 
1632,  a^tefted  to  be  a  true  one  by  ^wc 
witnefTes,  produced  in  court;  Lord 
HarJ<wicke  was  of  opinion  this  would 
have  been  fufficient,  even  without  aa 
atteftatioQ.  541 


Vital  OBftate.    See  perConal  1Debt0. 

WHERE  money  is  given  to  be  laid 
out  in  lands,  and  when  bought 
to  be  fettled  on  fuch  and  fuch  perfons, 
on  a  bill  brought  here  the  court  is  to 
diredl  a  purchafe,  and  the  profits  of 
the  money  to  go  as  the  land  itfelf,  till 
purchafed.  369 

Where  there  is  a  direftion  by  a  will  to 
purchafe  a  particular  eftate,  which  is 
afterwards  fwallowed  up  by  an  inun<« 
dation,  the  money  fo  devifed  ftiall  not 
go  to  an  executor,  but  as  the  rents 
would  have  done  when  the  land  was 
purchafed.  Hi  J, 

Antieniiy  ihey  were  fo  tender  of  landed, 
eftates,  that  the  flieriff  could  not  even 
in  cafes  of  the  crown  extend  the  lands 
of  the  debtor  if  his  chattels  were  de- 
ficient, and  fo  could  be  made  appear  ta 
theftierift'.  43  c 

Wher* 


A  Table  of  the  Principal  Matter u 


Where  real  edateis  given  to  a  dcvifeeof 
pcrlbnal  for  the  payment  of  debts,  it 
is  affets.  Page  566 

fSccctbcr.     See  Statute  of  3Lum'ta> 
tiotig. 

The  court  has  not  a  jurifdidlion  to  ap- 
point a  receiver  unlefs  a  caufe  be  de* 
pending.  315 

The  cafe  of  ideots  and  lunaticks  has  bten 
indiled  on  as  a  fimilar  cafe;  but  the 
jurifdidion  which  the  court  exerciles 
with  refpedt  to  them,  is  z  particular 
one,  and  therefore  not  like  the  prefent. 

ibid. 

ISecosmTance.     See    under    decutf* 
tizfiy  &c. 

lBccol)ert.     See  Commott  ISecobe^^j 
Cltates  in  iFee^tail. 

ISelKmption.    See  jS^^^Sage. 

Equity  of  redemption  may  be  conveyed 
by  bargain  and  fale.  1 5 

IBcgiftcr  3 a. 

The  pla'ntifF,  a  judgment  creditor,  opon 
an  eflare  in  M'tddleffx^  prays  to  be  let 
in  upon  it  preferably  to  the  defendant 
a  morrgigee  of  the  fame  edate,  on  a 
fuggeilion  he  had  notice  of  the  judg- 
ment before  the  mortgage  was  exe- 
cutec}.  The  judgment  was  entered  on 
the  12th  of  March  17^3,  but  not  re- 
glilered  till  the,  12th  of  June  1735  ; 
the  mortgage  was  made  the  24th  of 
May  1735,  andregi(leredy7«»<r3,  1735» 
There  being  only  a  defendant's  con- 
feffion  of  notice  proved,  in  diied  con- 
tradidion  to  his  anfwer,  and  contrary 
to  a  pufitivc  a6l  of  parliament  made  to 
prevent  perjury  ;  Lord  Hardivicke  de- 
creed, fo  far  as  the  bill  fe«  ks  to  pod- 
pone  the  defendant's  mortgage,  it 
fhould  be  difmifled  vviih  cuils.        275 

The  re^ifter  aft  is  notice  to  tvtry  body, 
a-d  I  he  meaning  of  it  was  to  prevent 
parol  proofs  of  notice  or  not  notice. 

ibid. 

It  is  only  in  Cafes  of  fraud  this  court 
have  broke  in  upon  the  ad,  though 


one  incumbrance  was  regiftered  before 
another.  P^gf  t''t 

Apparent  fracd,  or  clear  notice,  woold 
be  a  proper  ground  of  relief,  bot  fof- 
picion  of  notice,  though  a  firongone, 
will  not  juflify  the  court  in  bieakiog 
in  upon  an  ad  of  parliament.       276 

Iftel^earins. 

A  caufe  on  a  rehearing  m aft  be  opened 
as  a  cafe.  ^0 

Lord  Hardwicie  thought  a  defendant  »•- 
king  a  ufual  depoftr  on  petition  fof  t 
rehearing  was  a  great  hardfliip  on  a 
plaintiff,  and  not  an  adequate  con- 
penfation.  138 

You  mufi  make  a  decree  complete  agaioH 
a  defendant,  though  he  has  made  a 
default,  before  you  can  petition  for 
a  rehearing.  152 

IReftraCnt  on  iS^artfase.    See  jftc- 

ttage. 

A  term  for  yrara  created  in  a  marriafe 
Icttlement  to  pay  if  one  child  6000/. 
if  two  6000/.  to  be  equallv  divided, 
and  if  tnrec  6r  more  IcooL  to  be 
equally  divided,  and  to  be  paid  at  21, 
or  marriage,  provided  if  any  of  the 
younger  children  ihould  marry  in  the 
father's  life- time  wiihpu;  his  cnfent, 
and  after  his  death  without  consent  of 
the  mother,  fuch  child  (hould  forfeit 
his  or  her  faid  intended  portion,  to  be 
dillributed  aii.ongll  the  rett  at  the  age 
of  21,  or  marriage,  *with  fu^h  cmjemt% 
with  a  further  provilo,  that  if  any 
fuch  child  (hould  marry  without  ficb 
c^nfent^  or  die  before  2  I ,  or  mairiage, 
lii'ith  coujcnt,  the  portion  to  be  divided 
amongd  the  furvivors  at  21,  or  mar- 
riage, -.  ith  c^Hjcnt,  Frances,  one  of 
thedaughicrs  married  with  Mr.  BeM- 
dyjh  11:1: hcut  the  mother* s  confetti  ;  and  in 
the  caufe  before  Lord  Talbot  he  de- 
clared, (he  was  not  intitled  to  any  ihare 
of  the  8000  /.  another  daughter  died 
after  the  decree  before  2 1 ,  or  marriage, 
whereupon  Mr.  Bcndyjb  in  the  right  of. 
his  wife,  who  is  21,  applied  for  bcr 
didributive  (hare  of  her  filler's  coo- 
tingc  nt  portion.  Lord  Hard-tvicke  mn 
of  opinion  the  words  under  the  mar* 

*  riage  feiilement,  Jitch  child  as  mmrtki 
tuithcut  the  father^  ccnjtsS  Jb%M  fir- 
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fiit  bet  f aid  intended  portion ^  extended  to 
the  whole  intereft  each  chili  might  expefl 
under  the  fettlement  'whether  certain  or 
contimgent.  Page  584 

fBetecatfon.  See  andcr  ^fit,  IScbo- 
cation  of  a  Oini,  and  under  <Sftate 

Sule  See  SiU.  IDecree^  IDcpoOtions , 
3ppeal0,  Cafe,  ^jrecoto?,  DefetitM 
ant»  Court  of  C^ancert.  JnfanitF, 
forties,  IDemurrer  )diea>  ^tlt 
of  ^rtre  facto0. 

NiceditHnfHonsiQ  ca(es  are  to  be  avoided , 
for  the  more  general  a  rule  is,  the 
better.  41 

General  rules  ought  to  prevail »  though 
in  the  cafe  of  creditors  themfelvet.  43 

It  is  not  a  general  rule  co  fet  afide  every 
purchafe  made  by  a  truftfe  of  a  part, 
or  of  the  whole  of  a  cruft  edate,  but 
muft  depend  upon  circumftances.     59 

It  is  an  eftablifhed  rule  now,  that  if  you 
eledt  to  proceed  at  law  on  coming  in 
of  the  anfwer,  your  fuit  here  mull  be 
difmifled,  but  on  dropping  that  part 
of  the  bill  which  prayed  relief,  the 
court  allowed  the  plaintiff  to  proceed 
at  law.  85 

Where  debts  and  legacies  are  by  a  will 
dire6ted  to  be  raifed  by  rents  and  pro- 
fits»  or  by  leafing  or  mortgaging  of 
the  land  ;  this  restrains  it  merely  to  a 
payment  out  of  rents,  and  the  court 
cannot  decree  a  fale.  105 

IiOrd  fiardivicke  recommended  it  to  the 
parties  to  apply  for  a  private  acl 
of  parliament  to  obtain  a  fale  of  the 
teftalor's  real  ellates.  1 06 

Where  there  is  a  difpute  as  to  bounda- 
riei»  or  unity  of  pofTellion,  a  defend- 
ant muft  fet  forth  how  he  is  intitled.. 

A  party  who  is  at  liberty  to  furcharge 
and  falfify,  is  not  merely  confined  to 
errors  in  tadt,  but  may  take  advantage 
likewife  of  errors  in  law.  ibid. 

Vou  may  at  the  bar  pray  a  particular  re- 
lief, though  by  your  bill  you  have 
prayed  a  general  one.  141 

^hotwtT  comes  here  for  an  account  of 
rents  ana  profics,  prays  a  difcovery  as 
jacldent  'o  it,  aqd  for  that  reafon  a 
VoL.U. 


fendant  cannot  demur  and  plead  to 
•   the  fame  matter.  Page  2S2 

A  co-defendant's  admiflion  to  the  ad* 

vantage  of  the  plaintiff,  will  not  make 


his  cafe  better. 


333 


Where  in  a  criminal  profecutjon  the  pri 
foner  to  (Irengthea  his  character  en- 
ters into  particular  fadls  to  fupport  it, 
the  profecutor  may  likewife  examine 
to  particular  fafts.  3  ^9 

Where  the  general  life  or  converfatioo 
is  in  iffue,  the  perfon  mud  be  prepared 
to  invalidate  that  evidence,  otherwife 
where  it  comes  in  collaterally.        540 

If  the  plaintiff  produces  the  order  for  a 
fubpaena  to  rejoin,  altd  an  affidavit  of 
fome  of  the  parties  being  out  of  the 
kingdom,  the  court  will  not  difmi(^ 
his  bill  for  want  of  profecution.    60^ 

Though  a  bill  has  been  difmiffed  for  want 
of  fuch  order  and  affidavit,  yet  upon 
producing  them  afterwards,  and  pay- 
ment of  cofts  out  of  purfe,  the  court 
will  retain  it.  ibid\, 

On  motion  to  retain  the  bill,  the  plain- 

tiff  mud  (hew  that  the  order  for  the 

fubpcena  to  rejoin  was  dated  before  thie 

notice  todiimifs«  ibid. 


jS^atfsfaSfoti.  See  Crtiftg  f oi  rafOng 
SDaugbters'  ^;tfon0»  &c.  and  par- 
metit  of  3Debt0,  trtgact,  )9o^tion0j 
3Demptioti>  Contie^atices. 

T^  I V  E  hundred   pounds  given  in  a 

X/  teftator'i  life-time,  is  a  fatisfaflion 
for  the  fame  fum  left  in  his  wilL     48 

Where  a  lefs  fum  is  given  under  a  will 
than  under  a  fettlement,  it  is  not  a 
fatisfadlion  of  a  greater.  58 

Though  it  is  a  rule,  that  a  legacy  greater^ 
or  as  great  as  the  debt,  (hall  be  taken 
tobea  fatisfadlion,  yet  where  there  is 
a  prefumption  the  teftator's  intention 
was  otherwife,  the  court  in  late  cafes 
have  leant  agoinft  the  rule  (6  far  as 
to  hold  it  not  to  be  a  fatisfadion.  301 

By  a  conveyance  on  the  19/^  and  zoth 
of  February  1694,  made  on  the  fecond 
marriage  of  H^tlUam  Lord  Eland^  eldeft 
fon  of  (jesrge  Marq  uis  of  Halifax  wi  t  h 
Lady  Mary  Finch,  there  wa*  a  term  of 
Y  y  500  years 
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joo  years  created,  charged  on  all 
jhe  lands  in  Nottlfi^hamjhite  and  2V^- 
Jh'  c  oMiprized  in  ihc  marri.«ge  fcttle- 
picnt,  in  irullthatin  c^ife there fhould 
be  a  tailure  o^  iffiie  ma>  of  ibis  mar- 
riage, the  irullees  after  thecommence- 
menr  thereof  Ihouid  raifc.  if  but  one 
daughter  20.ooj/.  if  two  or  more 
25,000/.  equ.illv  to  be  paid  to  them 
at  their  ai»c  of  16,  or  days  of  mar 
f  ij^e,  if  snore  daughter^  than  one  to 
have  203/  a-piece  maintenance  till 
li.  and  afierwards  3C0/.  per  ann. 
to  be  paid  at  yLchaAmas  or  La^h-^iav, 
which  (hould  firll  happen  after  the 
commencement  of  iheterm  ;  p^wldtd^ 
tr  hf  cifc  JnnJs  of  inhffitance  Jl^idl  de- 
fcend  to  the  d.iu^htcr  fro.n  L-nd  EJfitd 
of  as  ^rcat  value  as  the  porti'-^ts,  then 
'thr  50Q  vtars  term  jbnll  crafe.  P.ij^e  458 
J^Ja^qus  George  bv  a  conveyance  of  the 
'  lit  and  zd  of  Marcb  1694,  did  in  con- 
fider^tion  of  his  name  and  family,  and 
to  fupport  the  fame,  in  cafe  neither  he 
nor  his  fons  ihouid  leave  any  ilTae 
Jn^ie,  fettle  the  faid  prcmiffes  on  Sir 
Geot^if  SavilU  tor  99  years,  if  he  lived 
fo  long,  and  to  his  brll  and  other  fons 
in  tail  male,  with  feveral  remainders 

over.  .        r-rl^^ 

J4.-.rquis  Geor^^e  being  likewife  fciled  m 
fee  of  fei^fi-al  ellates  in  other  counties, 
an  J  the  rcvcrfion  in  fee  of  divers  ma- 
nors  on  the  death  of  ihc  now  Mar- 
ci\ioiier>  Dowager  of  Halifax,  and  of 
feveral  fee  farm  rents  un  the  death  ot 
Caibn^-fe  C^^ecn  Dr^nyt;  made  his 
will  Murray  -.sie  rjch  i.V;'i,  ar.d  there- 
by giive  his  houfc  zz  .^Uf.n  to  hi»  wife 
fv'»r  lite,  and  after  her  decr-alc  10  Lord 
EKirJ  ar.d  his  heirs  ;  and  ihc  fays, 
MS  to  all  i^y  l^^*ids  not  ccm-.r-uivJil  in 
tht'ji.'iLmeH!  made  on  mj/jlns  ruinh^e, 
J  -i-.e  t'firm  to  Lord  E.and  .iJu!  f'*e  ht'rs 
uf  his  hdyy  a::d pr  "^I'^-int  cf  j'uJj  iji.e, 
to;M.f  diur^Ji:'    '>ytfndjope,  ilii. 

Ma-^u.'s  Gtof^e  died  without  any  oiher 
■  iii'uc  male"  than  Ix)rJ  Luihd,  who 
proved  the  will,  and  being  <e;j'ed  un- 
dtT  th'2  will  as  above,  by  icdfeand  re- 
leaf-:  of  the  17th  and  iSrh  of  -1/7V, 
10^;,  declared  the  ufcs  of  a  recovery 
of  ijr.i:.  in  the  courrics  or"  /Vw.-6iw^- 
tou,  Djybv,  rp^%  ^'•fii'^yj'-^'-.  Mi.idU- 
/•xanCSunj,  i-)  be  :o  h:m  «nd  his  . 
hr:rs  :  anJ  Ly  l^^('^  and  rciraic  of  i!.e  4 
iih  ivttd  6th  'of  y^V   i^95»  ^^-^^'P'^ 


mU'iam  fettled  the  fame  lands  to  him- 
felf  for  life,  and  after  his  deccafe  to 
the  ufe  of  fgch  perfon  and  for  fach 
eftate,  as  he  by  any  writing  in  the 
pref«-nce  of  three  witnefles,  or  by  his 
will  Hgned  in  the  fame  manner,  (houH 
dfcia  e,  &c.  and  in  default  of  fucb 
idue  to  his  daughters  and  the  heirs  of 
their  booies;  and  in  default  of  iuch 
ifl'ue  to  Lady  Stanhope  and  the  heirs  of 
her  body ;  and  in  default  of  fuch  iiTde, 
to  the  right  heirs  of  Marquis  Gevr^i 
for  ever.  Page  460 

Marquis  IflUiam  by  a  codicil  dared  2o:h 
of  Jr.'cts/,'  17CO,  reciting  the  recovery, 
devifed  all  his  faid  lands  to  his  exe- 
cutors for  500  years,  on  truft  to  r-.il'e, 
in  cafe  he  hdd  no  fon,  the  fum  of  500/. 
a  piece  additional  portion  for  ench  of 
his  daughters,  to  be  paid  ac  16,  or 
marriage,  and  fubjeft  to  the  term  de- 
vifed the  faid  lands  to  his  firfl  and 
o.her  fons  in  tail  male,  and  in  default 
of  fuch  iffue,  to  remain  to  fdch  ofe 
and  for  fuch  edate  as  are  thereof  de- 
clared by  ihc  relcafc  of  the  6thof7i/r 
1695.  ''^' 

Cn  :l/aj»the  3 ill  1700,  Marquis  fnilum 
died  without  any  iifue  male,  but  by 
his  fir  (I  Lady  had  ifTue  L/:dv  .^Kti  Bruc\ 
and  by  his  fecond  Lady  Ej/fx,  Lady 
Dorothy  and  Lady  Mary  Sai-iHt',     ihi.i. 

Sir  Gcoijc  Saii/.'t  after  ^'Iarquis  IfiUi-rrh 
deccafe  fnteicd  on  the  lands  in  A'cr- 
t'tnghamjhi.c  and  To^kjkire^  and  re- 
ceived the  rents  due  at  Mrc'ce'tna 
1 700,  and  has  ever  fince  p.iid  tne  main- 
tenance of  Marquis  frilHarf{*^  ihrrc 
daughter*,  till  the  La^y  nay  next  he- 
fcre  they  arrii^cd  at  tneir  a^es  of  i5 
years.  458 

Mr.  'juP.le  Tracy  h*!d  that  the  landi  of 
which  IJ'ili'uvn  Mnyquis  oi  Hrd:j\ix  v,Zi 
feiled  in  fee,  and  devifed  ro  his  daugh- 
ters in  tcil,  were  not  fuch  an  erta;eof 
inheritance  as  will  be  a  fatisfadion  cf 
the  portions  for  his  daughters  by  the 
fecond  wife,  becaufe  they  claim  theie 
lands  by  purchafe.  and  the  provifo  ia 
the  marriage  fettlcment  rellraios  the 
fati.<>fiiclU)n,  to  lands  coming  to  tbe 
daughters  by  defcent  from  their  father. 

iU 

The  valuarbn  of  th?  lands  defcending  to 
ihrr  dau^;hiers  from  their  father,  muft 
be  made  according  to  the  value  of  the 
lanas  ac  the  tioic  of   the  de£Knt ;  for 
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till  the  valuation  made  it  cannot  be 
known  whether  they  are  a  full  or  a 
partial  fatisfat^tion.  Pa^e  461 

The  lands  defitended  from  Marquis  iPll- 
Jiam  tohis  daugh  er  In  tail,  are  not  fuch 
an  eftate  of  inheritance  as  is  within* 
the  meaning  of  the  provifo;  for  fuch 
an  inheritance  was  intended  as  is  of 
certain  value,  an  ellate  of  inheritance 
in  fee  (imple.  462 

The  revcrfion  in  tail  expeftant  on  the 
deaths  of  Lady  Dowager  Hali/axy  and 
the  lace  Queen  Dowager,  are  not  fuch 
eftates  of  inheritance  dcfcended  from 
Marquis  IVilUam  as  are  within  the  in- 
tent  of  the  provifo.  463 

Lord  Chief  Juftice  Pratt,  SW  j^./epb  Je- 
fyll,  and  Lord  Chief  Juftice  I<^i»'s;>  de- 
livered their  opinion  in  court,  which 
agreed  with  Mr.  Jjllice  Tracy* s^  and 
Lord  Macclesfield  concurring,  gave 
judgment  accordingly.  464 

la  molt  cafes  a  father  will  be  prefumed 
to  have  paid  the  debt  he  owes  a  daugh- 
ter, when  in  his  life-time  he  gives  her 
a  greater  fum  than  he  owed  her.    522 

i^canDoi    anD    3mpcrtinence.      See 
3Depollticu0. 

jNcurftfc0,  3uD3mcnt8>  Statutes 
anD  IBccogniCaiicc.  See  O^onDs^ 
31ncumb|ance0,  and  ^JQo^t^ages. 

None  but  a  bona  fide  purchafer  of  a  puny 
incumbrance,  without  notice  of  inter- 
mediate ones,  can  tack  it  to  a  prior. 

53 

Separate  ^^iv^tzxKTcatz.  S^e  IBarott 
aiiD  ifcmc,  ^^srcciuent  oti  £^ar- 
riagc. 

J-ord  VJvcnh^  will* gave  an  annuity  of 
50/.  to  the  plaintilf,  who  afterwards 
in  1726  married  the  defendant  Fhx£r\ 
in  1728  they  agreed  to  part  ;  by  a 
deed  of  feparation  the  hui'jAnd  cove- 
nanted to  aliow  her  14/.  per  annum  out 
©f  his  own  ellate,  and  24/.  more  to 
be  paid  quarterly  out  of  the  annuity  of 
50/.  and  12/.  a  year  to  his  daughter 
by  the  plainiiiFfor  her  maintenance, 
to  be  paid  quarterly.  The  bill  is 
brought  againft  the  hqfband,  and 
Stephem  a  creditor  of  his,  fince  the 
execution  of  the  deed  of  feparaic  main- 
tenance, to  have  the  cruils  of  that  deed 
performed,      Lmd  HaxdvticU  JncrfeJ 


according  to  the  prayer  of  the  hill  as 
a^ainji  the  bujhund  ;  and  as  to  Stephens, 
t^mt  he  fiouUl  not  releafe  his  claim  upon 
the  annuity  till  the  plaintiff  had  paid  him 
his  dibt.  Page  511 

A.  intiiled  to  500/.  marries  whilft  an  in- 
fant, the  hufband  by  deed  after  mar- 
riage agrees  the  5C0/.  (hall  be  to  her 
feparaie  ufe  for  life,  and  after  her 
death  to  the  iffde  of  the  marriage  ;  ia 
the  deed  was  a  provifo,  empowering 
the  trullee  to  lend  a  part,  or  the  whole, 
to  the  hufband  ;  he  lent  him  the  500/. 
and  in  14  months  after  he  became  a 
bankrupt ;  the  truftec  brought  his  bill 
to  be  admitted  a  creditor.  Lord  Hard^ 
nvicke  decreed t  be  Jbouid  come  in  as  a 
\  creditor  under  the  commijfionfw  the  money 
j        he  paid  to  the  hufband,  '   519 

I  le  feparate  maintenances  the  court  mult 
be  dircwlecf  by  judicial  determinations^ 
and  not  by  what  they  think  of  them 
in  their  private  judgment.  560 

S)cntence  in  t^e  eccleaadicai  Court. 
See  Spiritual  Court. 

£)cqucftratioiij  fee  under  3Dectee« 

After  goods  or  a  real  eftatc  are  feized 
upon  a  fequeftrationfor  want  of  an  an, 
fwer,  the  plaintiff  may  ftill  proceed, 
till  he  has  got  the  bill  taken  pro  con- 
ffjo.  •   ^  23 

A  fequedrator  is  not  in  titled  to  6  s.  Sd. 
a  day  as  aflated  fee.  ^42 

Settlement  before  flparriazc. 

Where  a  hufl)and  by  a  fettlement  before 
marriage  was  obliged  to  do  a  particu- 
lar thing  for  the  benefit  of  the  wife, 
and  he  did  a  thing  equally  fatisfadory,  ^ 
the  court  will  prcfumc  a  fatisfadioa 
by  implication.  632 

A  wife,  who  by  articles  before  marriage 
is  by  exprefs  words  barred  of  every 
thing  ihe  could  claim  out  of  her  huf- 
band's  perfonal  eftate,  by  the  common 
la-L'^  cujiom  of  London,  or  others-wife  hovj* 
foevery  has  no  right  to  paraphernalia*  642 

g?£ttlcmcnt  after  i^arrfagc-.  .  See 
9srccmcnt9  t^XK  Carriage- 

A  bulband  who  had  1733/.  flock  de- 
viled to  him  after  marriage,  veils  it 
in  truftces  for  the  benefit  o{  himfelf 
(or  life,  of  bis  wife  for  life,  and  af- 
terward* for  the  benefit  of  bis  children. 
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fhe  rettUment  is  v^td  both  as  to  Credi-  I 
tors  hrfoie  and  mfter  the  marriage^  and 
the  truji't/iatt  *was  decreed  to  be /old,  and 
applied  to  the  payment  of  the  bu/band*s 
debts.  Page  6oo 

S.ach  a  fettlempnt  good  as  againft  a  h- 
ther  aAer  marriage,  and  again  ft  a  vo- 
luntary conveyance.  ib:d. 

fpollcim.    See  atto^nevj  pallet  in 
Cl)aii(crH* 

ibou^tta  01  ot^ct  JbtocH* 

The  perfon  whofe  name  is  entered  in 
the  South  fea  company's  books  is,  with 
regard  to  them»  the  proprietor.     141 

]^roker5  very  ofcen  transfer  ftock  with- 
out the  principal's  being  fo  diuch  as 
mentioned,  and  yet  he  may  maintain 
ati  adlion  againft  the  perfon  to  whom 
the  Aock  Was  transferred.  394 

ibpccfal  fdUaDinsn.    fbtt  Couvt0Of 
*"  ILatt)^  |3Ma« 

|n  a  plea  of  conviction  for  a  capital  of- 
fence, this  court  muft  ju^ge  with  equal 
nri£tce(s  as  if  it  was  i  plea  at  comihon 
law.  399 

[paying  that  4-  gave  a  mqrtal  wound  to 
B.  of  which  he  died,  without  men- 
tioning in  what  part  E.  received  the 
wound  is  bad  :  io  faying  that  A.  was 
tried  at  QalUnjaay  afliics,  without  fay- 
ing the  perfons  who  tried  him  had  a 
commillion  of  gaol- delivery,  is  alfo 
bad,  **  ibid. 

In  a  proceeding  at  law,  on  a  joint  de- 
mind  where  one  of  the  creditors  will 
not  join  in  the  aflion,  I  e  i^  fummoned 
and  {KVtxt^,  and  the  other  ha&  judg- 
ment ^uod  [equal  ur  folum .  J  i  O 

Where  an  adtion  is  brought  againd  two 
joint  debtors,  and  one  only  appears, 
the  creditor  may  have  judgment  for 
his  whole  debt  againft  ihe  perfon  ap- 
pearing, and  by  default  agaipfl  the 
pcdon'who  docs  not  appear.  ^i  i 

In  pleading  there  is  the  lame  ilridnefs  in 
equity  a&  in  law.  632 


i&|)cciSe  IDebffe  0^  Xrcgnci*. 

"   •       '  *der  JLcgilcp/ 


See  un- 


^p«Ciec  petfonnance.      See  ijgrcc- 

"  mcut  iDhca  te  be  t^rrf camel)  i;i  ^^'i^i- 

fie,   ^no  )ssi^x\  iiot^  unucr   JFjjiec- 


i^ftftual  Coott.  See  Sanm  anl 
^etne,  Cianlieftine  d^^triase.  De- 
murrer, IDfftrfbotion,  ibtatates, 
SS^%i«m^  ibtacute  of  OlmCojtnttt. 

The  fpiritoal  conrt»  in  cafes  of  contro- 
verted wills,  appoint  an  adminitlra- 
tor  pendente  lite,  to  take  care  of  the 
eftate.  Page  286 

Where  a  per(bn,  whether  he  is  heir  at 
law,  or  next  of  kin,  or  any  other  man 
whatibever,  keeps  pofleflioo  of  the 
teliator*s  real  or  perfonal  eftate,  fuch  an 
adminiilrator  is  intitled  to  bring 
eje^ments  for  the  recovery  of  the 
poHefiion.  ihU, 

Lord  Hflrdnukie  thought  it  an  abfurdity 
that  a  will  fei  afide  at  law  for  the  in- 
fanity  of  the  teftator,  may  Itill  be  li- 
tigated on  account  of  perfonal  eflate 
in  the  ecdeiiaAical  court,  and  expref- 
fed  a  wi(h  the"^  legiilature  would  £nd 
a  remedy  for  it.  378 

If  a  proper  fuit  had  been  inftituted  io 
the  ecclefiaftical  couit  in  relation  to 
the  validity  of  a  matriage  in  the  life- 
time of  the  pretended  hufband,  and 
a  fentence  is  given  againft  the  mar- 
riage, that  would  have  bound  every 
body  ;  becaufe  it  is  final  and  condu- 
five,  as  being  the  proper  jurifdiflioa 
in  cafes  of  this  nature.  3S8 

It  is  to  be'  wilhed  indeed,  that  the  pro- 
ceedings in  all  courts  were  uniform  y 
but  at  prefent  the.  ecclefiaftical  court, 
which  is  the  law  of  the  land,  fre- 
quently determines  contrary  upon  the 
fame  fads.  3^9 

Where  the  ecclefidflical  court  have  given 
their  co'nifent  the  hufband  fhould  have 
the  wife's  portion,  tbis  court  has 
granted  an  injunction  to  ftay  the  pro- 
ceedings thae^  becaufe  they  will  not 
fiiffer  the  hu(band  to  take  the  wife's 
portion,  till  he  has  agreed  to  make  a 
reafonablc  proviiibn  for  the  wife.  420 
The  principal  regifters  in  the  preroga- 
tive-office difagrecine  about  the  ap- 
pointment of  a  clerk,  the  deputy  re- 
g liter  nominated  one  Jbiot,  who  for 
a  twelve  month  officiated,  and  re- 
ceived the  fees  amounting  to  5C0/. 
Lord  HardivUke  btld,  as  he  %vas  an  of- 
ficer de  Jado^  be  bad  a  right  to  the 
/iated  fefs\  and  to  retain  them  withont 
account ;  and dtymij/td  the  hllos  fl^^ 
him  vjith  cofk.  4»^ 
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Tl>e  right  of  oomlnation  of  a  clerk  to 
theregider  is  in  the  furviving  grantees, 
in  the  granc  of  the  laie  arcbbifhop 
Doftor  PTake.  Page  483 

Lord  Hardwicke  direfted  the  two  regif- 
ters  to  draw  lots,  who  (hall  iirft  no- 
minate a  clerk,  to  £11  up  a  late  va- 
cancy, ihid. 
If  there  were  a  long  conrfe  of  precedents 
of  a  proceeding  by  ecdefiaflical  cen- 
fares  agatnll  lay  perfons  marrying 
clandeftmely,  ic  would  be  of  great 
weight  in  a  cafe  of  this  nature  though 
a  few  indances.  would  not.  670 
In  Mattin:^ley  and  Martins,  Jo.  257.  it 
was  refolved  that  if  any  perfon  marry 
without  publication  of  bans  or  licence, 
they  are  citable  for  ic  into  the  eccle- 
liadical  court,  and  no  prohibition  lies. 

ihiJ. 
Otherwife  lay  perfons  contradting  fuch 
marriages  would,  without  fuchaju- 
rifdiclion  in  the  fpiritual  court,  have 
been  unpunifhed  till  the  ftatute  of  IV, 
3.  was  made.  ibid. 

The  1 8  Eli%.  which  concerns  the  mo- 
thers, ^c,  of  baftard  children,  inflidls 
a  temporal  punilhment,  to  prevent  un- 
due charges  on  pariCbes ;  the  fpiritual 
c«urt  puniOies  it  by  penance,  as  it  is' 
a  publick  fcandal  to  the  church;  and 
therefore  it  has  never  been  imagined 
that  the  one  has  repealed  the  other.  67  3 
That  the  fpiritual  court  proceed  only  fro 
fsdute  an'tTmr  of  the  offender,  and  the 
temporal  punifh  him  either  in  body  or 
purfe,  is  a  diftinflionin  words  without 
a  real  difference ;  but  in  this  cafe  it  is 
otherwife,  where  the  ecclefiaftical  cen- 
fure  is  f-yr  the  criminal  a£t,  and  the 
temporal  penalty  for  a  fraud.         ibid, 

i&tar^c()amber.    See  Court  of  Mnifi 

A)tatute0.    See  iBoobn,   Haft^t  ISe- 
0i(tet  3S^  i&pirttUiil  Court. 

The  adtof  8  G.  3.  for  the  encouragement 
of  the  arts  of  defignidg,  engraving, 
^c,  by  veiling  the  properties  thereof 
in  the  inventors  for  14  years,  is  not 
merely  confined  to  works  of  invencioo 
only,  but  means  the  dcfigoing  or  en- 
graving any  thing  that  is  already  in 
nature.  93 

A  print  publifhed  of  any  building,  hcule, 
or  garden,  falls  willuQ  the  act  of  par- 
liament. .     9i 


The  property  of  the  prints  vcfts  abfo*' 
lutely  in  ^be  engraver,  though  the  day 
of  publication  is  not  mentioned  /*.  9$ 
It  never  was  the  intention  of  the  a6t  of 
the  loth  of  Queen  jlnne^  for  building, 
the  fifty  new  churches,  that  there 
(hould.be  a  fuit  in  the  ordinary  conrts 
of  jttilice;  the  commiOion^rs  are  the 
perfons  to  determine  any  difpute.  1 44 
If  the  commiOiohers  do  any  thing  im* 
proper^  the  court  of  king^s  bencli 
will  grant  a  ai/2«/^mjir/.  14 j 

The  commiffioners  are  by  the  a6t  directed 
to  account  before  the  auditors  of  the 
treafury ;  and  if  there  is  any  grievance, 
the  relief  is  by  applying  to  a  court  of 
revenue.  ibid* 

The  feveral  a£ls  relating  to  this  matter 
muff  be  taken  together.  I46 

Nothing  can  ifTue  by  order  of  the  trea« 
furer,  without  a  previous  one  from  the 
commiffioners.  147 

It  is  improper  to  make 'a  perfon  who  ads 
miniftenally  only  a  fole  party,  ibid. 
Where  fomeof  the  undertakers  under  the 
ad  of  4  Ann.  c,  13.  in  regard  to  briefs^ 
are  dead ;  in  a  bill  for  an  account, 
their  reprefentatives  need  not  be 
brought  before  the  court,  for  they  are 
each  anfwerable,  the  one  for  the  other. 
I  162 

The  enading  part  of  a  ffatute  extends 
further  than  the  preamble  in  many  in* 
ffances,  even  in  criminal  matters.  20J 
The  33  ff.  8.  c.  23.  for  trying  treafons^ 
Uc.  within  the  King's  dominions,  or 
without^  has  been  extended  to  trials  ia 
the  /ifV  Indies,  ibid. 

The  court  were  unanimouily  of  opinion 
that  the  ftatute  of  7  6/  8  ^.  3.  hath 
not  operation  to  take  away  the  ecde* 
iiaftical  jurifdidion  as  to  the  huff}and 
clandeftinely  married.  671 

The  ftatute  of  7  tf  8  ^.  3.  infiids  a  pe- 
■alty  in  refped  of  a  clandeftine  mar* 
riage,  being  a  f^and  on  the  publick 
revenue  j  but  the  ecclcriiaffical  cenfure 
is  to  puniftt  it  as  an  ofiHcnce  againft  the 
publick  order  of  the  church.  672 

Subfequent  ads  of  parliament  in  the  af- 
firmative giving  new  penalties,  do  not 
repeal  former  methods  of  proccrding, 
ordained  by  preceding  ads,  without 
negative  wo.ds.  675 

ibtattttef  of  C|)ampartf . 

Where  a  perfon  undertakes  to  make  ouf 
the  title  of  another  to  an  effate.  knd 
Yya 


A  Table  of  the  Prinnpal  Matters. 


to  have  a  part  of  the  lands  as  a  fatis- 
faciion  for  his  trouble,  though  the 
agreement  for  this  purpofe  is  artfully 
drawn,  in  order  to  keep  it  out  of  the 
Statutes  of  Champerty^  lie  will  not  be 
intiiled  to  have  a  fpecihc  performance 
decreed  here,  but  will  be  left  to  his  re« 
mcdy  at  law.  Fage 22^ 


Ibtatutt  of  iFrauDttlent  IDeMfcc.  Sec 
fdarty,  9(rct6  mar(bJltcD,  l^eir  un- 
der  £^attet0  concroneneo  bettocen 
i^ett  alio  ej:tcatoi,  ^c. 

A  creditor  brings  a  bill  under  the  ftatute 
of  fraudulent  devifes,  againft  the  af- 
fignee  of  the  devifee  only,  the  h'-ir  at 
law  is  a  neccflfary  party,  and  for  want 
of  his  being  before  the  court,  the  caufc 
was  ordered  to  Uand  over.  1 25 

If  an  ai^Uon  at  law  is  brought,  it  mall  be 
bo;h  agaiolt  the  devifee  and  heir' at 
law,  and  equity  follows  the  law  in  this 
rcfpett.  iSi//. 

Thedefcdlln  13  Eiiz.  c.  5.  of  fraudulent 
conveyances,  js  remedied  by  3  /P",  Esf 
M.  f.  14.  204 

The  aCftion  under  the  Mature  mull  be 
brought  yo/>r//y  againil  the  heir  and  dc«. 
vifce.  ^  433 

The  prcvifion  in  the  a<fl  was  intrnduccd 
for  the  benefit  of  the  creditors  merely, 
without  any  regard  cjiher  to  the  heir 
or  dcvilee  ;  for  othcrwiic  there  might 
have  been  a  collufion  between  the  de- 
vifee and  heir  at  law,  to  play  off  the 
will  or  not,  jufl  as  it  Ihouiu  fult  them 
bcil ;  therefore  it  was  a  v/iie  provifion 
of  the  act,  to  join  thr  heir  and  devifee 
in  the  action,  to  fecurc  the  creditor  at 
ail  events.  /^/7. 

The  rcilon  why  there  are  no  precedents 
to  be  found  of  judgments  at  common 
law  on  this  llaiuie  is,  that  ihc proceed- 
ings in  this  court  are  m(»rc  expeditious; 
for  as  both  heir  and  t?xecutor  arc  before 
the  court,  the  crediicr*  may  have  a  fale. 

In  rh'.-  cafes  on  jthis  aclion  io  O'if's  and 
Z,.//.  \f  L/if>:yej,  tiic  Writ  chargCi  the  heir 
in  ihc  Myf  and  u'ttinet^  and  ihaf  the 
Jud^-menc  n»Uil  folii-w  the  v,fit  and 
cttuuc,  is  a  known  rule  ac  Uw.       iM. 


Statute  of  5FrauTi0anD  )dctjarie0.  Se« 
aigreetncnt,  £^catc,  CCXiW,  IRetiocatM 
on  of  a  uHili,  pdrot  <^MTience.    . 

The  flaiute  requires  that  all  declarationi 
of  truft  fnould  be  in  writing,  other^ifc 
they  are  abfolutely  void,  except  fuck 
as  arife  by  conilru£lion  of  law.  P*Tl 
He  who  pays  the  purchafe  money  has  a 
refultiog  truft,  but  then  hemuft  clearly 
prove  the  paymeot.  ihid. 

There  is  another  way  of  taking  a  cafe  oat 
of  the  flatute,  which  is  by  admictiog 
parol  evidence  to  (hew  the  trsft,  from 
the  mean  circumftaoces  of  the  pre- 
ten(fed  owner  of  the  real  eftate,  that 
makes  it  impofiibie  for  him  (o  be  the 
purchater.  ibid. 

Nothing  b  a  refultiog  trad  ander  the  fta- 
tute of  frauds  and  perjuries,  but  what 
are  called  fo  by  operation  of  law.  1 50 
Where  afum  of  money  is  given  originally, 
and  primarily  out  of  laod»  a  will  with 
that  charge  maft  be  equally  executed 
with  the  iame  folemnity,  becaufe  it  is 
confidered  in  this  court  as  part  of  the 
land,  fince  it  can  only  be raifed  by  faie 
or  difpoiicion  of  pare.  272 

I 

!  Statute  of  l^fm^tatfong.  See  l^imi* 
tationo,  3laliginent03  l&tffefltoii, 
^crcl^anti. 

A  bill  depending  for  fix  years  in  charcc- 
ry^  is  not  fuificient  to  take  a  debt  out 
of  the  (larute  of  limitaUons.  I 

The  appointment  of  a  receiver,  will  not 
alter  the  podclTion  of  an  eftaie  in  the 
perfon  who  ftiall  be  found  intiiled  at 
the  time  the  receiver  was  appointed, 
fo  as  to  prevent  the  llatute  of  limita- 
tions running  on  during  the  right  in 
difpute.  15 

The  Itatute  of  limitations  may  be  pleaded 
to  the  debt,  but  not  to  the  difcovery 
when  the  debt  was  due.  51 

L.  gives  D.  P.  an  aonuiiy  for  life,  the 
djfs  in  17 18,  and  in  1740  a  bill  is 
brought  by  her  roprefeniauve  for  the 
arrears  of  the  annuity,  from  the  year 
17<?8,  ro  the  death  of  Z>.  i^  the  court, 
froni  the  length  cf  lime,  prckimed  it  10 
be  paid,  and  difuiili'cd  ihe  biil  with 
!       coiis.  71 

Though  the  doAine  has  prevailed,  that 
the  llatu  e  of  limiraiions  wil!  not  raa 
as  to  a  tegacy,  yet  it  will  not  hold  at 
to  aa  aiaauity.  '  ihid. 

tcrticiH 
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Portions,  wKicli  became  due  in  1673, 
were  fued  for  in  this  court  in  1717  : 
Lord  Hardwicke  faid,  fuch  a  length  of 
time  creates  a  very  llrong  prefumption 
of  their  having  been  paid  ;  and  to  in- 
duce the  court  to  believe  they  are  dill 
unpaid,  almofl  amounts  to  proving  a 
negative.  Pa^e  178 

Though  an  original  be  filed  at  law,  yet  if 
there  has  been  no  proceeding  upon  it 
for  fix  years,  it  will  not  prevent  the 
ilatute  of  limitations  from  running. 

39S 

The  creditor,  by  4  Jnne^  *  has  the  fame 
privilege  on  the  debtor's  being  beyond 
fca,  as  he  had  by  the  ilatute  ot  21  Jac, 
on  his  being  beyond  the  fea  himfelf. 

613 

Thefe  ftatntes  maft  be  fo  confidered,  as  if 
the  claufes  in  the  lail  had  ilood  origi- 
nally in  the  firlt.  614 

Where  a  creditor  who  has  been  out  of  the 
kingdom  returns,  the  time  will  run, 
and  his  going  abroad  again  will  give 
him  no  privilege  ;  for  that  was  gone 
by  his  having  once  returned  after  caufe 
of  adlion  accrued.  ibid. 

If  after  an  ouller  of  the  reft,  one  tenant 
in  common,  or  jointenant  continues 
in  poffeffionof  the  whole  for  20  years, 
it  is  a  bar.  632 


i&tatttte0  of  ainffozmit^.    See  ]dar- 
iiatnent. 

The  pecuniary  penalty  ena^ed  by  the  fta- 
tute  13  Car.  2,  in  the  cafe  of  teaching 
fchooi  without  licence,  is  inflicted  eo 
nomine  for  the  punifhment  of  the  fame 
offence,  for  which  the  Spiritual  judge 
inflids  excommunication.  672 

By  the  ftatutes  of  i  Eliz.  and  13  ^  \\Ch. 
2.  the  laity  are  bound  by  the  rubrick 
againft  marrying  without  publicationof 
bans  ;  and  by  the  firft  aft  are  exprefsly 
punilhable  oy  the  cenfures  of  the 
church  ;  aud  by  the  fecond  adl  the 
power  of  the  ordinary  is  directed  to  be 
continu^'d  and  applied  for  punifhing 
the  like  ofrence  againft  the  rubrick  of 
the  pre  fen  t  book  of  common  prayer. 

673 

Snsitntt.  See  Sbtcntitkn. 
AHacU.    Vide   idDntt)*^ca  dtocb* 


The  reprefentative  of  Sir  7!  C  prayi  to 
redeem  2500/.  E^jt  India  iXoJk^  tranf- 
ferrfd  to  the  defendanc  the  ift  of  jlpril 
I7©8,  for  fecuring  2QOO /.  and  intereft 
at  tpir  cent,  to  be  re-tranbft- rred  on 
payment  of  principal  and  interelt  the 
2d  ef  July  following.  Sir  T.  C.  died 
in  1709;  the  f.>n  brought  this  bill  in 
1729.  Lord  Haraivickf  refuiing  to 
decree  a  redemption  diTniifTed  the  bilL 

Page  ^o^ 

It  is  not  necefl!ary  to  bring  a  bill  of  fore  - 
cloTttre  on  a  mortgage  of  ftock.    ibiJ. 

Whether  the  court  of  v^hancery  can  touch 

ftotk.  Vide  Taylor  v.  Jones,  *  600,  and 

note  2,  ^03 

^ubtwena.    See   t9^ocef0,  ynfantg, 

ibvmtnut.    See  Cop^boll^- 

J.  C.  devifed  all  his  lands,  ^c.  to  truftees 
till  R.  and  B,  auain  21,  and  in  the 
mean  time  the  rents  to  be  applied  to- 
wards their  maintenance;  and  after 
they  attained  21,  then  to  R,  and  B, 
for  their  lives,  and  after  their  deaths, 
to  the  ufe  of  the  heirs  of  R,  and  B.  as 
tenants  in  common,  and  not  as  jointe- 
nants;  part  of  the  premifTes  were  copy* 
hola^  which  were  furrendred  to  the  n(e 
of  the  will ;  3,  one  of  the  devifees  at<^ 
tained  21,  and  by  leafe  and  releafe^ 
conveyed  his  moiety  in  the  freehold 
lands  to  his  fifter  and  her  heirs,  who 
married  the  plaintiff;  and  afterwardi 
his  copyhold  lands  in  like  manner,  but 
made  00  furrender  thereof j  Whatever 

,  ico'di  there  may  be  in  a  will  relati-ve  t9 
copyhold  lands 9  they  can  ba%te  no  effe^  if 
there  teas  no  furrender^  for  ttothing  can. 
pafs  a  legal  cjiate  but  what  'will  pafs  it 
in  law.  304 

Aurb{tKi|.  See  a!fo3!dintenant0; 


A.devife  of  an  annuity  clear  for  A* 
means  Utt  from  taxes.  376 

Where  a  perfop  had  a  power  to   make 
a  jointure  without  any  dedu£tion  for 
any  charges  impofed  or  to  beimpofed, 
parliamentary  or  otherwife ;  tbis  does 
y  y  i  ROC 
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not  mean  only  fuch  as  are  fixed  and 
certain,  but  the  iand-ux,  though  a 
fiuauatlng  one«  is  clearly  within  the 
power.  ^^i^S^^ 

A  bi(hop  by  covenanting  to  pay  all  taxes 
ordinary  or  extraordinary,  dees  not 
fubjcA  himfelf  to  the  land-tax,  becaufe 
he  cannot  bind  his  fuccedbrs;  other- 
wife  in  the  cafe  of  a  common  perfon, 
becaufe  he  can  bind  his  heirs.         54.4. 

Cetiant0  fn  Common.     See  3otnte- 
nant0,  Atatate  of  Irtmttatlons. 

Lord  Harri-wickc  held,  that  the  coiillruc- 
tion  in  J.  B.*i  will  of  the  words,  as  hh 
fijiers  fe\'€\'aUy  die^  is,  that  the  fillers 
ihould  take  as  tenants  in  common,  and 
not  as  jointenants.  /^i^\ 

Cenant  foj  iffe.    Sec  Jntercft. 

Tenant  for  life  of  goods  maft  fign  an 
inventory  to  be  depoiited  with  the 
mailer.  81 

Ccnant  ftp  tftc  Cartefp.    See  Curtcfis 

IReDf ll1|;tiOU  auO  ifO^CClofurc^  ur.dtr 

Ccnant  in  Cdii«    S^e  <(B(tn(c8  i\\  fee« 
tail.    See  Jntcrcft. 

The  (latute  of  Hen.  8.  r.  28./  2.  gives 
a  tenant  in  tail  power  only  to  make 
leafes  for  3  lives  abfoJutc,  but  not  for 
9^  years   d-terminable  upon  3  lives. 

40 

Covenant  for  farther  afToranre  by  tenant 
in  tail.  no:e  3,  loi 

Ccrm  fo?  ?»car0.  Sec  CRatc  fo?  Shears. 

Ccrm  attciiDant  on  tl)c  31u|)ctit.ince. 
bee  (gftatc. 

Cimbcr.    See  ^darfonasc. 

^ii^es. 

A  If  iTcc  of  a  rciflrry  for  three  lives,  who 
had  maJe  a  derivative  \eK^tt  brinv>s  a 
f>  11  forciihein  kind,  and  toellabli.ha 
€  illom  of  lei  ting  out  co  n  in  /looks: 
I-'  rd  HttuM'rcKehcli  the  biil  prop  riy 
brou^iit,  though  the  tithes  are  out  in 


leafe,  to  prevent  collofion  betwcei  t 
leflee  and  occupiers.  P«^#i}6 

Evidence  of  an  exemption  from  tithes 
depends  on  ofage,  and  a  poftcrior  ooe 
is  evidence  of  the  antecedent,  wbeie 
no  other  can  be  had.  13^ 

Potatoes  being  fcwn  in  great  quantities  in 
a  common  field,  the  rcdor  brooght  bb 
bill  for  them  as  a  great  tithe.  Lord 
Hardnuicke  held,  that  potatoes  being  it 
their  nature  a  fmall  tithe,  the  fowiog 
them  in  greater  quantities  makes  m 
alteration.  ^6^ 

The  diftinftion  between  great  and  fmiU 
tithes  might  arife  at  firft  from  the  for- 
mer  producing  greater,  and  the  latter 
fmallcr  quantities.  ^6: 

Though  Lord  Chief  Jaftice  Heh,  in  tae 
cafe  of  Hn?artoH  verfus  Lijl^^  3  Ltv, 
365.  held  tithes  fhouldbe  determined, 
whether  great  or  fmall,  from  dieir 
quantity  ;  the  judgment  was  ccotraiy. 

If  potatoes  in  gardens  (hculd  be  called 
fmall  tithes,  and  great  in  fields,  it  maft 
vary  twtry  yesLV  in  every  pari/h.    itiJ. 

Where  arable  is  turned  into  paftare,  it 
is  an  agillment  tithe,  and  becomes  i 
fmall  one  from  a  great  one.  ikU, 

Coleratfoii. 

The  siQ  of  toleration  was  made  to  proted 
perfons  of  tender  confciences,  and  10 
exempt  them  from  penalties  ;  but  to 
extend  it  to  clergymen  of  the  church 
of  Enrjai'd  who  a<5l  contrary  to  the 
rules  and  difcipline  of  the'  church, 
would  introduce  the  utmolt  confution. 

501 

CraT)e.  Sec  fl^ctcljants,  Colliery 

The  ph:intiff  moved  for  an  injunftion  to 
rollrain  ihcdffrndanc  from  iiii ng  the 
-l/jt.-.V  ilamp  on  his  cards,  fuggelling 
the  ici  c  right  to  be  in  the  plain tjtf,  hi- 
ving appiopiiaied  the  ftarop  to  him- 
ftif,  coiifuniiable  to  the  chant  r  granted 
to  the  card  maktrs  company  bv  King 
Charles  the  Fir.t  :  Lord  Hirdzvickt  dc- 
tiled  the  injunction  and  J  aid ^  hr  iurs»  m 
in.ance  of  rtfiralnirg  cue  trader  fr»m 
making  ufc  of  ihf  fame  mark  with  tfii»- 
^hcr.  ^g^ 

A  clothworker  nray  maintin  an  attioi 
againlt  another  of  kIm  fa  jie  trade,  for 
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uUng  his  mark,  where  it  is  done  with 
a  fraud  alent  deiign  to  pat  off  bad 
cloths,  or  to  draw  away  caftomcrs.    P. 

But  the  court  will  never  eflablifli  a  right 

of  this  kind,  claimed  under  a  charter 

only  from  the  crown,  anleis  there  has 

'  been  an  adion  to  try  the  rieht  at  law. 

,m 

The  ol>je6tion  of  the  defendant's  taking 
away  the  plaintiff's  cuftomers,  by  ufing 
the  fame  mark,  is  of  no  more  weight, 
than  there  would  be  in  an  objection  to 
one  innkeeper  fetting  up  the  fame  fign 
with  another.  .  487 


Vree ff.    See  Cimbet. 

VriaU    See  |)etD  Vrfal. 

Cruft  an^  Vrultee.  See  Ctrecttto^' 
IRute^  IBeftratnt  of  ifl^attiage^  alCo 
iB^en  an)  i)ot9  to  bf  cbats^D  an)  XAi- 
cbargeb.  Sec  0er(onal  (iftate^  ^Free 
OBcnct),  QlCe^  CJHitnetis,  3mplifacloti, 
Ci)c  CbarftaUe  Co^potatton,  l&aron 
an)  iPeine. 

If  a  truftee,  merely  to  have  a  point  rela- 
tive to  his  private  intereft  determined, 
brings  the  cejiuj,  que  tiitfi  before  the 
court,  he  (hall  pay  the  whole  cofts  of 
the  fait  for  fuch  a  vexatious  behaviour. 

There  may  be  cafes  where  the  court  will 
cflablifh  an  agreement  made  with  a 
trullee  for  an  extraordinary  allowance, 
beyond  the  terms  of  the  truft.  60 

The  court  always  holds  a  drift  hand  over 
truftees  with  regard  to  extra  allow- 
ances, ibid. 

Where  land  is  given  to  J,  without  the 
word  heirsy  and  a  truft  declared  of  that 
eAate,  which  can  only  be  fatisfied  by 
ee/tuy  que  tru/P%  taking  an  inheritance, 
the  fee  will  pafs  to  A.  even  without 
the  word    heirs,  72 

Where  there  is  a  general  troft  of  money 
for  a  fociety,  a  particular  member 
cannot  fet  off  a  private  debt  againll  a 
(hare  he  may  be  entitled  to  on  a  con- 
tingency. 84 

Where  a  truftec  of  flock  or  annuities, 
takes  upon  him  to  transfer,  it  is  a 
breach  of  trull.  I2i 

Breach  of  trull  can  fall  only  on  tne  perfo- 
oal  eiiate  of  a  trallee,  11^ 


When  ao  eftate  11  purcha(ed  10  the  name 
of  one  perfon>  and  the  money  is  paid 
by  another*  he  has  a  Vefulting  truft; 
or  where  it  is  declared  only  at  to  part, 
and  nothing  faid  as  to  the  reft*  what 
remains  nndifpofed  of^  refahs  to  the 
heir  at  law.  Fage  1 50 

Obfervations  upon  the  laft  mentioned 
cafe.  note  a.  150 

To  what  cafes  truftees  muft  take  a  fee  by 
implication.  note  4.  304. 

«If  a  hulband*  even  after  marriage,  con- 
veya  his  wife's  fortune  to  a  traftee  for 
her  feparate  ufe,  and  the  truflee  is 
guilty  of  a  breach  of  truft,  this  courc 
will  oblige  him  to  make  fatisfa^on^  to  ' 
the  cefluy  que  truft.  243 

It  is  not  proper  to  direft  an  iffue  to  try  a 
truft,  nor  is  there  any  inftance  of  its 
being  done ;  for  where  a  cafe  depends 
upon  the  ftatute  of  frauds  and  perju- 
ries, it  is  incumbent  upon  this  court  to 
determine  it,  and  therefore  the  bill  • 
muft  be  difmifled  as  to  any  relief  pray- 
ed. 364 

A  teftator  devifing  an  eftate  to  ptrlons 
whom  he  names  truftees,  for  fuch  pur- 
pofes  as  they  or  the  major  part  of  them 
ftiall  think  fit,  gives  no  benefit  to  them, 
but  is  an  authority  only,  by  appoint- 
ing a  quorum  out  of  the  truftees.     568 

The  cafe  of  Lord  Glenwehy  and  B9fviUi, 
has  eftabliOied  a  diftindion  of  trufts 
executed  and  executory^  582 

A  truft  is,  where  there  is  fuch  a  confi- 
dence between  parties,  that  no  adien 
will  lie,  but  is  a  cafe  merely  for  the 
confideraticn  of  equity.  612 

Where  executors  are  made  truftees,  they 
can  take  nothing  for  their  own  benefit, 
unlefs  it  be  particulary  given  to  them : 
nor,  as  they  have  no  ownepfhip,  can 
they  alter  the  intereft  of  the  ceftuy  que 
trufts,  643 

Crude  fo^  rafflng  JDaugbtere'  ^0;^  . 
ttone^  anD  )&aptnenc  of  !Debt0.  See 
^o^ttono  an^  fd^otitaone  fo^  €\^iU 
txtWy  ^attofaitCon^  Contingent  IS(« 
mainDer* 

Jf.  I.  gave  A,  M.  a  bond  for  3000  /.  and 
intereft,  in  1728,  and  in  1731  paid 
her  ico/.  in  1736  he  made  his  uill^ 
and  gave  all  his  land^  in  B,  for  a  term, 
of  200  years,  upon  truft  to  raife  and 
pay,  within  two  years  after  bis  deaths 
fi  A.  M,  200/.  and  alfo  devifed  other 
lands  to  the  fam:  cruliec  for  300  >e4r% 
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on  truft  to  pay  200  /.  to  A,  M  nulth'm 

tneyear  after  his  death y  the  execu:or  of 

L.  paid  f  >me  part  of  the  bond  to  A.  Af. 

in   her  life- time ;   the  bill   prays,  that 

the  legacies  may  be  decreed  ajfatisfac- 

ti9n  of  the  ko7ici,  and  that  her  executor 

may  refund  what  he  has  received  in 

part   payment  thereof  :    Tfje  Mafter  cf 

the  RcUs  held  this  to  be  a  contingent  Ifga- 

cy  ;  for  if  the  legatee  had  died  before  tht 

time  of  payment t  it  ".could  hiVi'efunkU$ 

the  land,  and  that  the  rule  of  ademption 

not  extending  Jo  far  as  to  take  in  a  con- 
tingent legaiy^  this  is  not  a  fatifaSion  of 

the  bond,  l^^X^  3^0 

There  is  no  manner  of  dlfFerence  between 

a  direction  to  truilees  to  pay,  and  a 

gift ;  the  teHator  is  equally  a  donor  in 

both  cdfes.  301 

One  dtvifes  his  lands  in  D,  to  -^.  his  cou- 

iin,an  infant,  at  21,  fubjrft  to  thein^ 

curobrances  thereon,  and  all  his  other 

lands  to  truilees.  to  pay  debts  ;  Sir  Jo- 

ftphjekyll  directed  themorrgagecn//.'a 

cllate  10  be  paid  ofF,  out  of  money  ari- 

fing  by  fale  o^t)>f  imjll  eftate,  though 

A.  by  bill  had  ftHwniiteJ'to  dikharge 

it.     On    appeal    to   Uord  Glranceilor 

Kingy  he  aiiirxned  the  decree.    \    43S 

\ 
Vni(lce0  fo;   prcfett^fttg   contfnsent 
IScmainBcu, 

A.  feifed  In  fee  of  feveral  manors,  lands, 
fe'r.  bv  will  devifed  the  fame  to  IF,  S. 
and  ochers,  their  heirs  a<>d  aiTigns,  on 
trull  out  of  the  rents  to  pay  his  debts, 
and  after  payment  thereof  he  devifed 
the  fume  ellaies  to  three  of  the  irui^eec, 
iheir  executors,  &c  for  500  years,  on 
trull  to  pay  his  legacies  and  200/.  a 
year  to  his  lillerfor  life;  and  after  the  tJledcD  TiMt 
deccrmination  of  theeftate  for  years  he  IdiDbiifon' 

deviled  the  premises  to  ail  the  truliees  (ubtCdUCUt 

in  truli  as  to  one  moiety,,  to  ihe.nfe  of 
T,  B.  toi  life  without  impeachment  of  i     VAMUEL  I 
wait?,  and  after  the  determination  oi  to  truilees 

thatcitate,  toihetruflcesfor  lif^of  7'.  i>*.  oron  a  pui 

to  prelji  vf  contingeni  n'maindcrs,  and  his  wife  to 

after  hi^  dcccafe  then  totnc  uic  of  the  her  natural 

heirs  of  the  body  of  7'.  B.  and  for  want  to  divide  ti 

cf  fuch  iiTue,  then  to  lier-jamin  Ba^fhavj  intert-it  am< 

in  like  manner  an  he  had  before  deviftd  aiui  Ihure  a 

.  the  moiety  to  T.  B.  whh  the  like  re-  tnem,^^«/; 

jnainders  to  oihcr  of  his  nephews,  re-  day  tf  ?r.iirr 

mainderto  thcteilator*sown  right  heirs.      Conjtau.e^  one 
71  B,  died  wiihouiiffuc,  aivd  B-.-njamin         cJ  22,  but 
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3000/.  could  not  be  made  till  after  her 
death  :  the  truflees  laid  out  the  greatell 
part  of  the  money  in  the  purchafe  of 
freehold  and  copyhold,  and  lent  ano- 
ther part  on  bond  ;  the  court  held  this 
was  a  verted  intcrcft  in  Conftanccy  and 
i\i:ii  fut^nvors  meant  fuch  as  (hould  be 
living  at  the  death.of  the  child  before 
2iy  and  not  fuch  as  were  living  at  the 
death  of  the  mother:  And  that  the  rc- 
prefentative  df  Confiance  is  intitled 
to  a  fourth  of  the  bond,  and  a  fourth 
in  the  whole  in  government  fecurities 
and  which  has  not  been  inveiled  in 
land.  Page  123 

^Ijomas  Condon  by  his  will  gives  to  each  of 
his  two  daughters  Ifabclla  and  Diana 
1000  /.  to  be  raifed  and  paid  to  them 
immediately  after  the  deceafe  of  his 
wife,  or  out  of  the  rents,  ^^c,  of  his  ma- 
nor?, ^c.  in  Torkjhire,  or  by  fale  or 
mortgage  with  intereft  after  the  rate  of 
61,  per  c ait.  from  the  deceafe  of  my  wife 
until  the  faid  fums  (hall  be  duly  paid 
to  my  daughters,  or  their  refpeBive execu- 
tors,  a.im'niijlratcrs  or  ajjigns ;  and  in 
cafe  either  of  his  faid  daughters  died 
before  him,  then  the  furvivor,  her  exe- 
cutors, 13 c,  was  to  receive  all  the  fums 
btifore  devifed  out  of  the  faid  lands  to 
beraiTcd,  and  the  part  of  the  daughter 
fo  dying  fhall  not  ceafe  or  fink  into  the 
ellare  for  the  benefit  of  my  heir,  but 
'fh.iil  remain  and  be  raifed  for  the 
benefit  of  my  furviving  daughter.  127 

The  tcllator  died,  and  left  one  fon  and 
two  daughters  Ifabtlla  and  Diana:  af- 
ter his  death  Diana  married  Sir  William 
L(rvther^  and  died  in  1736.  Ann  the 
moihcr  died  in  the  year  following ; 
the  hufband  brings  the  bill  to  have  the 
fum  of  1000/.  raifed  out  of  the  eflate 
charged  ;  Lord  Hardivicke  ivas  of  opinion 
the  1000 1,  ought  to  be  raifed,  ibid. 

He  faid,  it  has  been  determined  where  a 
ifgacy  upon  land  depends  on  two  con- 
tingencies, though  one  of  them  doth 
not  happen,  the  legacy  (hali^bc  raifed. 

123 

Where  the  poftponing  the  time  of  pay- 
ment of  a  legacy  has  been  owing  to  the 
circumicancc  of  theteftator*scftate,and 
not  to  the  circumftances  of  the  legatees, 
th^t  is  not  10  itrong  a  caVe  for  a  lega- 
cy's fmkirg  into  the  eAate,  as  where 
the  poitponing  the  payment  ofil  has>  ap- 


peared to  havearifen  from  clrenmflaia- 
ces  on  the  part  of  the  legatee.  P.  128 

An  inference,  his  Lord  (hip  faid,  may  b€ 
drawn  in  the  plaintifPs  favour,  from  the 
diredlion  that  the  legacy  (hall  be  paid 
to  the  daughters, or  their  rcfpeSive  ex' 
ecutors,  aJminiftrators  and  afjf^s,     ibid. 

The  claufe  on  which  Lord  llird-joickt 
principally  founded  his  opinion,  was« 
the  diredion  that  if  one  daughter  died 
before  him>  her  part  ihould  not  fink 
into  the  eftate.  1 29 

Upon  the  rehearing  of  this  caafe  Lord 
Hardiijicke  faid  he  had  no  doubt  at  the 
fird  hearing,  and  thought  there' was  as 
little  doubt  for  it  here  as  in  any  cafe. 

131 

Had  the  father  entred  into  a  bond  to  pa/ 
1000/.  to  his  daughter  after  his  wife's 
death,  it  would  have  been  forfeited  if 
the  executor  had  refufed  to  pay.  When 
no  time  of  payment  is  fixed,  a  legacy 
in  general  is  held  to  be  paid  immedi- 
ately, unlefs  the  end  for  which  it  was 
given  ceafed,  133 

The  poftponing  of  the  payment  here  wa» 
only  for  the  convenience  of  the  eilate, 
becaufe  the  fon  wouUi  have  been  hurc 
if  raifed  before  his  mother's  jointure 
fell  in.  ibid. 

Under  marriage-articles  2000 /.  part  of 
3000/.  veiled  in  trudees,  was  amongfl 
other  trufts  dire^cd  to  be  paid  to  fuch 
fon  as  (hall  live  to  attain  the  age  of  21,- 
wh«i  and  at  fuch  time  as  he  Ihall  have 
attained  the  age  of  23  ;  the  elded  Ton 
attained  his  age  of  21,  but  died  before 
23.  Lord  Hard'wicke  held,  that  the 
fon  became  abfoiutely  intitled  to  the 
money,  and  the  time  of  payment  only 
was  poltponed  to  the  age  of  23.      i  S5 

^iflto^  anD  Olidtoifat  fSoloer* 
Sloluntart?.    See  fxmn,  3lmt3licat(onr 
WLtz.    SeeCruft. 

Copyhold  edates  not  within  the  datute 
of  UIC8.  note  2.   101 

N#icural  love  and  aiFc6lion  is  very  fudi- 
cient  to  create  a  ufe,  and  will  amount 
to  a  covenant  to  dand  leifed  though  no 
other  confideration  appear.  149 

Ufes  were  introduced  during  theconteits 
between  the  two  houies  of  Tork  atid 

Lan'-'q/ttr 
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Lancafier  to  avoid  forfcitares,  and  were 
exactly  the  fame  with  what  trafts  are 
now.  Pa^e  150 

^  A  devife  to  A.  and  fnch  afcs  as  he  (ball 
jLppoint»  was  good  befora  the  flatate 
of  ufes;  for  when  he  appoints,  the 
cefiuy  que  huft  is  in  by  the  feoffor,  and 
oo(  by  the  appointer.  568 

The  ftatute  of  uies  has  executed  the  leg;tl 
eftate,  and  joined  it  to  (he  ufe:  -and 
the  legal  eidate  therefore  mull  want  to 
be  executed  by  a  conveyance  to  make 
it  a  truft  in  equity.  .583 

Qlftttt* 

Ob  a  bill  t*  fet  a(ide  an  ufurioas  con- 
tra6ti  a  defendant  may  demor  to  the 
dilcovery  of  what  intereft  he  agreed  to 
take,  for  that  he  caiinot  fet  this  forth 
without  difclofing  the  very  intereft  he 
lias'  taken.  393 


aiam.    See  dfttamian,  fl^arrlage. 

NO  cafe  calls  more  for  the  interpo- 
fition  of  the  legiflature,  than  che 
marrying  a  ward  without  the  leave  of 
this  court.  157 

The  giving  away  a  woman  at  her  mar- 
riage, as  the  father,  though  not  an  ef- 
feniial  thing,  yet  is  a  ceremony  al- 
ways required,  an 4  therefore  Lord 
Hardwicki  committed  the  perfon  who 
did  it.  158 

To  make  peribns  liable  to  a  contempt 
for  fuch  a  marriage,  they  mufl  be  con- 
cerned in  the  original  contrivance,  and 
be  apprized  of  the  infant's  being  a 
ward  of  the  court.  ibid. 

The  clergyman  oot  appearing  to  be  con- 
cerned in  the  defign  of  doing  this 
wrongful  ad,  was  not  guilty  of  a  con- 
tempt of  the  court.  159 

His  Lordiliip  ordered  the  licence  to  be 
left  in  the  regiiler's  hands,  that  rc- 
courfe  might  be  had  to  It  if  occafjon. 

ibid. 


QUafte.  SeeCfmbct,  3nCant. 

It  is  not  necefl'^ry  to  (lay  till  wade  is  ac- 
tually committed  where  the  intention 
appears,  and  the  defendant  by  his  an 
iwer  nfillft  on  his  right  to  do  it.      ijj 


Though  DO  proof  appears  of  wafie,  ye^ 

if  the  tenar.t  for  life  infifts  on  a  rigb 

'  to  do  it,  and  it  is  proved  thathekai 

none,  the  owner  or^the  reverfioo  nay 

have  an  injunAion.  Page  183 

A  tenant  for  life  though  without  impeach- 
ment  of  wade,  fhall  be  obliged  to  keep 
tenants'  honfes  in  repair,  nnlefs  the 
charge  is  exceffive,  and  fliali  doc  foffer 
them  to  run  to  raio.  383. 

CCtfll  anl>  Ccftaiiient  See  eSatti, 
€\fi%itt  MX^  CbaritaUe  Vfca,  Ct- 

tfon  uf  «S?O|^0,  ^nB^ge,  fdotDer. 
iiing,  i^atute  of  ihraiiM  an^  |kr« 
iudes,  C^ecuto^,  Sb^ixitvaX  Coon, 
^raud,    Decree*   Sntmite*  9m, 

Though  a  feme  covert  has  a  power  to 
difpofe  of  a  furo  by  a  writing  purport- 
ing to  be  a  will,  that  does  not  give  it 
the  authority  of  one  in  the  ecclefiafti- 
cal  court,  but  the  hofband  muft  beex- 
a  mined  to  his  confent,  before  it  can 
be  proved.  49 

Where  a  probate  diflers  from  an  original 
will,  there  maC  be  an  application  to 
the  ipiritual  court  to  amend.  50 

Where  a  will  is  to  beeftabliOied,  thetef- 
tator  muft  be  proved  to  be  of  a  foaivd 
and  difpofing  mind,  efpecially  where 
there  are  infants  in  the  cafe.  56 

If  a  man  leave  20  feveral  papers  behiod 
him  executed  at  different  times,  in  re- 
fped  to  perfonal  eitate,  they  (hall  ail 
be  taken  as  one  will,  and  fo  conArued, 
that  all  may  anfwer  the  teltaror's  in- 
tention. S; 

The  court  cannot  declare  a  will  well 
proved,  where  an  heir  at  law  is  not  to 
be  found.  120 

A  will  is  ambulatory  till  a  teftator's 
death,  nor  till  then  can  money  dire£t« 
ed  to  be  laid  oat  in  land  be  considered 
as  land.  167 

A  will  executed  firft  in  the  prefence  of 
two  witnefTes,  afterwards  the  tellatnx 
faid,  this  is  mv  will,  io  the  prefence  of 
a  third,  but  did  not  put  her  feal,  oor 
did  file  fay,  her  name  was  of  heroftn 
hand  writing.  Lord  Hard'xuke  gate 
no  abfolute  opinion,  but  was  incliseA 
to  think,  this  was  a  void  will,  becaife 
not  exa^ly  conformable  to  the  ceit* 
monies  required  by  the  tUtotc'vf  f^aadl 

aii 
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tnd  pfr]urie9»  unlefs  it  had  been  re- 

•  fealed  by  the  teftatrix  in  the  prefeDce 
of  the  third  witners,and  unlets  (he  had 
declared  it  to  be  her  hand-writing. 

Page  176 

Sealing  her  will  without  figning  in  the 
prefence  of  this  wicnefs,  he  Teemed  to 
think  would  have  been  fufficient  to 
make  it  a  good  will ;  but  faid  it  was 
a  point  proper  to  be  determined  at 
law.  ibid. 

A  tellator  figned  and  executed  his  will  in 
December  i73S>  in  the  prefence  of  two 
wicneflVs ;  afterwards  in  the  year  1739> 
he  with  his  pen  went  over  his  name  in 
the  prefence  of  a  third  wicnefs,  who 
fubfcribed  his  name  in  the  teftator's 
prefence,  and  at  his  requell ;  this  was 
held  by  the  court  of  king's  bench  in 
thecafeofym/zand  Lake^  Febiuary  1, 
1742,  to  be  a  due  execution  of  ^he 
will  under  the  ftacute  of  frauds  and 
perjuries,  for  there  being  the  oath  of 
three  actelling  witnelTes,  it  is  the  de- 
gree of  evidence  required  by  the  fta- 
tute,  and  the  fame  credit  ought  to  be 
given  to  three  perlons  at  different 
times,  as  at  the  fame  time.  See  the 
mte  at  the  bottom  of  f  age  1 76  and  1 77 

A  fraud  in  procuring  a  will  cannot  be 
determined  here,  but  mull  be  decided 
by  a  trial  at  law.  424 

The  intent  of  a  tedator  in  a  will  mnll  be 
confident  with  the  rules  of  law,  and  in 
many  cafes  his  intent  has  been  rellrain- 
ed;  a6  where  he  has  attempted  a  per- 
petuity, or  to  redrain  a  tenant  in  tiiil 
from  alienation.  ^75 

1^0  perfon  can  take  by  a  will,  and  at  tlie 
fame  time  do  any  thing  that  (hall  de- 
llroy  the  will.  629 

illebocatfon  of  a  m\\\.  See  £)tatute 
of  Jf rauD0  atio  19er;urfc0,  ILcafc. 

t^  demifeof  a  Icafe  for  years  to  the  fame 
peribn  to  whom  the  fee  is  devifed,  and 
which  comqience^  in  the  lite  of  the 
deviforf  is  po  f evocation  of  the  fee. 

A  G,  by  his  will  devifes  to  hii  nephew 
R.  ^.  all  bis  dividends  on  his  South-jea 
annuities,  and  aUcrwards  by  a  codicil 
gives  his  niece  Margaret  Stone  20/.  a 
vear  for  her  life,  to  oe  paid  uut  of  his 
South  fea  annuities.  This  is  not  a  re- 
vocation in  toto^  but  both  deviies  may 
Il4ad  coniillcndy  to^ethcf^  8^ 


R.  B.  gives  to  BUzabetb  Brudenell  800  /• 
to  be  laid  out  for  theadvtntageof  her* 
felf  during  life,  and  afterwards  to  her 
children,  and  to  M,  L.  400  /.  to  be  laid 
out  in  the  fame  manner,  and  to  tho 
fame  purpofe  11  Mrs.  BratdenrlTs  and 
the  remainder  of*  his  edate  in  N,  and 
D.  and  all  his  freehold  and  perfonal 
edate  whatfoeve^,  after  payment  of 
debts,  to  his  brother  S.  B.     Page  26§ 

By  a  fecond  will,  he  gives  to  M.  £.  100/. 
and  to  Mrs.  Brudeueli  ^00 1,  and  the  re* 
fidue  of  his  edate  real  and  perfonal  to 
S,  B,  ibid. 

The  fird  will  was  executed  by  the  teda- 
tor in  the  prefence  of  three  witnedTef, 
and  in  every  refped^  according  to  the 
datute  of  frauds  and  perjuries.       ihiJ, 

There  w<frc  no  witnerfVs  to  the  fecood» 
but  the  whole  was  written  with  the  tef- 
tator's  own  hand.  269 

In  a  leiter  directed  ^o  S.  B.  the  tedator 
recommends  Mr».J9,»/^r//tohiskind- 
nefs,  and  gives  to  hi«  godchild  200  /. 
and  if  dead  to  Mrs.  Bruden£U\  eldeft 
fon,  whi.  h  he  defirt-s  only  in  cafe  S.  B. 
makes  nfe  of  the  lad  will.  ibij. 

Mrs.  brudenell  brought  a  bill  to  have  the 
legacies  left  to  her  raifed  out  of  the 
tedator*s  real  edate;  the  quediont 
were,  whether  the  legacies  given  under 
^  the  fird  will  were  a  charge  upon  the 
'rral  edate,  asd  whether  revoked  by 
the  fecond  ?  i^j^ 

Lord  Hardwieke  deereed  only  the  lejfer  fums 
to  he  rai/td  out  rf  the  real  efiate  of  tht 
teflator,  274 

The  (mailer  fums  given  here  under  the 
fecond  will,  are  but  a  le(rening  of  the 
quantum  of  the  money  given  by  the  for* 
mer,  and  arc  only  new-modelled  or 
qualified,  and  equally  a  charge  on  the 
real  edate.  mj^ 

The  rule  is  the  (ame  as  to  revocations  of 
a  devile  of  lands,  and  a  revocation  of 
a  fum  of  money  charged  on  lands,  they 
mud  be  revoked  in  the  fam^manner. 

Befides  exprefs  revocations  there  are  vir- 
tual ones,  ever  fince  the  making  of  the 
datuie ;  as  by  extioguilhing  or  dellroy- 
ing  the  thing  devifed,  and  where  that 
is  done  by  the  tedator  in  his  life- time, 
it  mud  prevail.  j'//./. 

Suppo(e  a  will  is  made  according  to  form, 
and  afterwards  the  laods  fold  by  the 
tedator  which  he  had  ^vifed,  thouglr 
the  form  qf  revocation  (he  i|atnte  ef 
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frauds  prefcnbcd  is  not  purfued,yct  it 
is  a  virtual  revocation.  Page  272 

A  feofFmenc  to  the  ofe  of  a  teflator  and 
his  heirs,  is  a  revocation;  if  a  man 
charges  his  lands  with  a  debt,  and  af- 
terwards pays  that  debt,  it  is  extindl, 
though  there  is  no  formal  revocation. 

Lands  charged  with  a  portion  by  a  will, 
and  the  fame  given  by  a  teftaior  in  his 
life- time  ;  this  is  a  virtual  revocation 
of  the  charge,  though  there  is  no  ac- 
tual one.  Hid, 

Jn  all  cafes  where  a  man  gives  a  perfonal 
legacy  :harged  on  real  eflate,  and  the 
will  is  revoked,  the  legacies  are  gone  ; 
for  where  the  land  is  meant  only  as  a 
collateral  fecurity,  if  the  thing  fecured 
be  taken  away,  the  fecurity  itfelf  can 
not  fubffft.  iM. 

W^cre  the  fame  thing  is  given  in  a  will 
to  twodifFer<;nt  pcrfons.  Lord  CoJtei^d 
the  latter  words  fl»all  revoke  the  for- 
mer ;  but  in  Ph:vJeft,  in  the  cafe  of 
Paramore  and  Tardleyt  it  was  held  they 
ihall  rake  as  joint- tenants  ;  but  Lord 
HarJwicke  faid,  he  rather  inclined  to 
Lord  Cui/s  opinion.  374. 

Where  a  man  gives  a  horfe  to  A.  in  the 
£r{l  part  of  a  will,  and  in  the  latter 
end  the  fame  horfe  to  B.  it  is  a  revo- 
cation :  and  Sivinhurne  is  millaken  in 
point  of  law,  in  faying  they  (hall  take 
as  jc'int  tenants,  375 

A  tcllatur  who  had  a  leafehold  edate  dc- 
vifes  it,  and  afterwards  purchafes  the 
rcvcrfion  in  fee  ;  this  is  a  revocation 
of  a  will  pro  tan:o,  and  the  eilate  de- 
fcends  upon  his  heir  at  law.  425 

The  rule  of  revocation  of  wilU  Is  the  fame 
in  equity  i%  at  law,  59S 

Thcujjh  a  feoffment  be  to  the  fame  ufes 
with  thole  in  a  precedent  will,  yet  it 
IS  a  revocation.  ibid, 

Dr-'irf.  Dir.'i/e.'.  See^iTefd,  Crwft  fc: 
tiifino^   iS^oitfcns,    '€ri»ftef»    ano 

^aViKCnf  of  IDcltS  under  CrUil  and 

l^cir  under  sn^ntrcrs  coiitrcbcrtcD 
betlDreu  tJjc  V^iix^  <£xccatoz  anD 
TDetoifce,  Cic(*cX)  Untcrctt.  Crpctt- 
tion  of  cacjoc,  Citate  (oj  ffcaw. 

</.  L,  by  her  will  glve«i  the  refidueof  her  | 
fiuck  in  traue  in  rrull  for  the  feparate 
ufeof  her  d.<ughter,  and  appoints  her 
executrix,  hm  makes  no  difpofition  of 


tn  exception  oat  of  the  ftock  1 
tatrix  had  given  to  her  fon,  ar 
not  exclude  the  daughter  from  t 
plus.  / 

A  devifee  for  life  of  goods  mi 
an  inventory,  to  be  depo/ited  w 
mafter  for  the  benefit  of  all  j 

A  devife  in  exprefs  words  is  not  ex 

by  fubfequent  general  ones. 
Money*will  not  pafs  by  a  devife 
goods  and  things  of  every  kind, 
the  devifee  has  a  money  legacy 
outfet  of  the  will. 
A  devife  cannot  relate  to  a  child  wl 
not  imejfe  till  many  years  arter  a 
tor's  death.  122.  fee 

A  devife  from  a  hufband  to  a  wife 
ufeof  all  houfehold  good^  for  i 
widowhood,  intitles  her  to  ufe 
any  where,  or  even  to  let  them 
hire. 

'7.  R.  by  his  will  fays,  I  give  to  m; 
wife  all  my  houfehold  goods, 
ture,  plate,  linen  and  china  in  my 
at  £.  wherein  I  now  dwell,  or 
faid  hoofe  belonging  ;  and  alf 
faid  hoafe,  gardens,  field  and 
thereto  belonging,  fo  long  as  Ihe 
tinues  my  widow,  and  no  loi 
And  I  likewife  give  her  my  y 
coach,  chariot  and  coach  horl.s 
quelHon  was  whether  the  wor 
lfm\r  as  my  "m^JV  co:ithi:::s  a  zvi^'c-ju 
noloK^n,  are  to  be  con  tin eu  t 
tcftator*s  houfe  at  E.  or  to  be  cxr< 
to  the  whole  that  was  devifcd  tc 
Lord  HarJii;i.ke  h-Ad  that  t!.t 
bold  ^M./j,  furniture,  pl.ife,  lint) 
chiun  wcrr  yut  uvdrr  the  Jime  r,  /f 
as  lie  hvue  i'je'f\  iut  }har  the  i 
coach ^  chariot  and  (.each  bofJrs\ 
the  <W'jys  ahjlUtt' propnty* 

The  putting  liniiuiig  words  in  the  fi 
laft  part  of  a  fcnience  makes  n< 
ference  as  to  the  conllruction. 

A  teftator  may  give  one  thing  to  a  p 
for  life,  together  with  an  abfoluit 
perty  in    another,    unlefs    the 
fhould  be   appurtenant   to  the 
before  given, 

A  tcilator  gives  to  James  Merfim  al 
land-,  tenements  and  meiluagos  \ 
ii>evcr,  aftrr  debts  and  legacies 
and  funeral  expciices  are  difchai 
The  debts  being  charged  only  CQ 
gently  on  the  real,  if  the  perfonali 
(hoUiJ  be  deficient,  the  MaAer  c 
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held,   the  plaintiff  has  only  an 


34«- 


for  life.  Pag 

e«n  held,  where  there^has  bern  a 
r  ©f  an  eftate  to  A  at  the  begin- 
and  to  B.  at  the  end  of  a  will, 
(liall  take  as  joint  tenants.  373 
^ttingham  firll  determined  in  ta- 
of  a  brres  fn^us^  that  perfonal 
fho jld  be  appliedih  exoneration, 
len  he  was  a  hc^res faftus  of  the 
\  real  eftare.        ^  j       436 

erfus  Pockley  was  the  firft  in  (lance, 
?  it  was  determined  in  favour  of 
/ifee  of  part  o\  the  eftate  only  ; 
Lord  Nottin^hata*%  opinion  has 
followed  ever  fince.  ihld. 

ator  deviies  all  his  eftates  to  A, 
kas  only  leafehold,  they  will  pafs. 

n  hfith  lands  in  fee  and. for  years, 
devifeth  all  his  lanJs,  the  fee- 
e  pafs  only;  and  if  he  hath  a  leafe 
Jars,  and  no  fee  fimplf ,  the  leafe 
•^ears  pa^Teth;  for  otherwife  the 
^ould  be  void.  ihiti. 

at  lawdiredled  on  this  iffue,  whe- 
the  teilator  had  both  freehold 
eafehoid^  and  in  the  fame  pariih. 

ibid. 

'0  See  eXtiXitncty  Cofttf,  S)e- 
ioMSy  irrauD,  JIafant,  CoIcm 
K^jCiiuuitatioit,  &c. 

efs,  if  intereiled  mud  produce  a 
fis,  before  he  can  be  an  evidence. 

linciiF  examines  only  as  to  one 
t,  tnc  acrreooanc  may  crofs  exa- 
:  to  the  fame,  but  cannot  m-tke 
)f  fuwh  witnefs   to  prove  a  differ 

^'^•^     .  .        .  44 

lies  of  evidence  in  this  court  as  co 

eifes,  are  cxadly  the  fame  as  at 

.     .  48 

a  wltnef^  is  dead,  who  atteded  a 
,  you  mull  prove  him  to  be  fo. 

ibid. 

an  attefling  witnefs  has  lived  a- 
d,  a  Itrid  proof  or  his  death  is  re- 
ed ;  oihcrwife  where  he  has  lived 
lanily    in  Eni^tivid^  for  in    fuch  a 

rhe  court  win  not  expcd  a  certi- 
e  of  his  funeral  (hould  be  produ- 

ibid. 

a  witnefs  is  under  a  neceflity  i^i 
Ipaiin^  hvT  own   behaviour  ^i^y 


no  regard  ought  to  be  paid  to  her  evi- 
dence againlT  the  conduct  of  others^ 

At  law,  /where  a  perfon  has  granted  and 
conveyed,  the  very  words  grant  and 
convey  imp'y  a  warranty  on  the  part  of 
the  gnn  .or,  and  he  cannot  be  examin- 
ed as  a  wiinefs  to  overturn  and  inva- 
lidaLe  the  right  and  title  granted  by 
the  deed.  %z% 

At  law  no  defendant  can  be  examined  as 
a  wimefs;  bu:  in  equity,  a  perfoA 
made  a  defendant  for  form  fake,  may 
be  examined  in  a  caufe,  favingjuil 
ex^ep'ions.  229 

A  truilee,  though  merely  nominal  caa«( 
nOw  be  examined  at  law,  but  he  clear-* 
ly  may  in  equiy.  ibiJ^ 

The  Attorney  General  muft  enter  a  mil 
froftaui  again  ft  a  defend  an  t^  before  he 
can  be  admitted  as  a  witnefs,  even  ia 
the  cafe  of  the  king.  ibid. 

It  is  in  particular  inftances  only,  where 
fraud  is  charged  by  a  bill,  or  in  cafes 
of  truft,  that  this  court  does  not  con- 
fine itlcif  within  fu.h  ilri<^  rules  as 
they  do  at  law,  but  in  general,  the 
rules  of  evidence  here  and  at  law  do 
not  differ.  i£id. 

The  fatisfa6lion  formerly  for  thp  non- 
appearance of  a  witnefs  was  by  aftion 
only,  but  now  the  courts  of  law  granc 
an  attachment  againd  him.  593 

Tne  father  of  //the  plaintiff  in  the  ori- 
ginal caufe,  examined  H.  to  the  me- 
riti;  after  his  father's  death,  he  brought 
a  bill  of  revivor,  and  became  a  party 
intereiled  ;  this  does  not  difqualify 
him  from  being  an  evidence.         615 

Cao;D0*  See  CjcpoQtfOlt  Of  (iao?t)0» 
and  CftatCS  under  JB^im^tattOtl  o€ 
Cetms  foi  ^ar0,  JDccDju*  Jntcn- 
tioit.  ConDicioit,  Contitigent  IRc« 
niciiuDcr. 

J  C.  fcifrd  of  fevcral  freehold  lands,  and 
poffeiTed  of  feveral  leafiehold,  devifed 
to  his  wife,  for  life,  all  his  ellate  ia 
Loudon,  and  after  her  death,,  he  be- 
queathed the  aforementioned  eftates  to 
his  daughter  A.  C.  and  her  heirs  ;  and 
to  his  wife  gave  ail  his  goods,  cattels 
and  chattels,  and  made  her  fole  exe- 
cutrix ;  (he  married  ag^in,  and  had 
the  plaintiff  by  her  fiiicond  hu/band, 

who 


S 
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wlio  infifted,  thtt  by  the  devife  to  his 
soother  of  the  refidue,  the  leafehold 
lands  paiTed.  L9rd  Ijktil'ivuke  think- 
ing ii  nnry  matirialy  «whetbtr  all  the 
freehold  lands  "xere  comprized  in  the  trf" 
tator^s  marriage  fittUment^  dtre^ed  a 
trial  at  law  to  a/in  tain  thffaS,  ^-45© 

IVords  that  are  doubtful,  and  afford  im- 
plication only,  are  not  to  be  attended 
to  where  the  tedator  has  exprefled  him- 
fetf  in  legal  words.  576 

The  words  without  impeachment  of  walie 
do  not  give  a  power  inconfiflent  with 
an  eAace-tatl,  or  at  ieaft  will  not  defeat 
it.  ibid, 

Peparting  from  ftridl  words  has  produ- 
ced fuch  uncertainty,  that  it  i»  to  be 
wtfhed  they  had  been  left  to  legal  con 
ftrudion.  577 

Where  a  teftator's  intent  appears  plain, 
this  court  will  help  an  unapt  expref- 
fion,  by  making  the  words,  heirs  if 
the  body^  words  of  purchafe.  580 

Heirs  of  the  body  have  at  law  been  con- 
£Jered  as  words  of  purchafe,  even  in 
a  ^tt^.  ibid. 

On  the  conflruflion  of  Serjeant  Maynard*^ 
will,  the  words  heirs  of  the  body  were 
held  to  be  in  the  fenfe  of  the  firil  and 
t\txy  other  fun.  582 

It  is  ellablithed,  that  in  a  will,  the  word 
ijjue  is   as  llrong  as    the   word  heirs, 

ibid. 

^otwithftanding  all  the  parties  are  vo 
lunteers  under  a  will,  it  is  not  necef 
fary  the  words  maft  be  taken  as  they 
are«  but  in  many  cafes  m;ky  be  varied. 

^     ihid 

airit.  See  p;ocef0»  and  Ne  Extat  Bxg- 
no,  Ccttioioyin 

The  court  will  not,  on  motion,  fuper- 
fede  a  writ  of  replevin,  unlefs  there  is 
a  fraudulent  ufe  made  of  it.  237 

After  a  writ  has  once  iflued  here  it  is  de 
'i^lciot  and  this  court  has  nothiog  fur- 
ther to  do  in  iti  ibid* 

CC!rit  of  £)circ  ifacias. 

Upon  a  Sid)  t  fad  (IS  taker,  out  on  a  judg- 
ment; a  dffendanr  (ha!l  infill  only  o^ 
Tkhat  he  xiiig^t  have  done  ai  the  hea 


ing  of  the  original  caufe.  Ta^eifit 
The  rule  in  equity  is  the  fame,  with  this 
difference  only,  that  if  any  thing  new 
hai  happened  fince  the  iiearing,  the 
defendant  may  avail  himfelf  of  it. 

ibid* 

IPoonser  CbflA^cn.  See  l^o^tfon. 

^y  articles  on  the  marriage  of  the  plaia- 
tifPs  father  and  mother,  her  grand*, 
father  was  to  pay  to  a  truftee  loooi. 
and  to  fecure  to  him  300/  on  bond, 
to  be  laid  out  in  the  purchafe  of  6W^- 
fia  annuities,  in  truft,  afer  the  death 
of  the  furvivor  of  hu/band  and  wife, 
if  they  have  a  Ibn,  mr  one  $r  more  jesng* 
er  children^  Jons  or  daugh/ns,  to  pay 
the  principal  fums  to  fuch  younger  ehlU 
dreji,  if  but  one,  and  if  more  than  one, 
equallv  to  be  divided  between  rhem; 
and  F.  F.  the  fnler  of  the  platnti^s 
grandfather,  by  indentures  of  le^ic 
and  relcrafe,  dated  the  fame  day  with 
the  articles,  conveyed  two  freehold 
houfefc  to  the  ufe  of  herfeU  for  ii/c,  to 
the  plain tiPb  mother  for  life,  then  to 
her  younger  ehiU  or  children  in  tail  f^- 
neralt  remainder  to  the  motiicr  in  tail ; 
the  father  and  mother  are  dead,  and 
left  the  plaintiff,  their  daughter  and 
elded  child,  and  aifo  a  Ion;  a  bill 
was  brought  by  the  daughter,  to  h^ve 
a  maintenance  out  of  the  icoo.^  and 
300/.  and  the  rents  of  the  freehold 
houfes,  and  to  have  both  transferred 
to  her  when  fhc  comes  of  age ;  the 
queilion  was,  whether  the  pUincifT,  as 
die  is  the  eldell  child  of  the  marriage, 
can  take.  456 

Lord  liatdzvidc  held,  the  piaintifT  was 
intitted  to  the  \ocol.  and  300/.  and 
the  two  freehold  houfes,  under  a  trull 
in  marriage  articles  ;  for  an  elder 
daughter,  where  there  is  a  fen,  is  ac- 
counted a  younger  child.  ib-d. 

In  an  ejcdment,  the  plaintiff*  could  not 
have  recovered  ;  for  being  the  eldrft, 
fi\t  would  not  at  law  be  coniirued  a 
younger  child ;  but  in  this  court,  at 
the  articles  are  executory,  they  muft 
carried  into  execution^  agreeable  to 

y  iil^^  intention  of  :ke  parties.  457 


F    J    N    I    s, 


